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Hon. OSCAR R. HUNDLEY, District Judge, N. D. Alabama Birmingham, Ala. 
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Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Creaco, lowa. 
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Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 
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Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 
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Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, CaL 
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MAY V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. November 4, 1907.) 

No. 1,337. 

1. WlTNESSES— ImPEACHMENT— MATEEIALITT DP EVIDENCE TO SlIOW BlAS OR 

Préjudice. 

A remark made by a witness In a criminal case out of court held to 
bave no tendency to show blas or préjudice and properly excluded as ini- 
materlal, wlien offered to be sbown for that purpose. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 50, Witnesses, § 1202.] 

2. Criminal Law— Evidence— Déclarations by Accused. 

Défendant was charged with having made a false entry in a report 
made to the comptroller of the currency as président of a national bank, 
In tliat he omitted from the statement of deposits for wliich tbe bank was 
liable the amount of a deposit made several years before and which had 
not been withdrawn. The défense was that the depositor had authorized 
défendant to loan the money which had been doue, but the depositor dfr- 
nied such agreement. It was sliown by the évidence that défendant, in 
fact, made loans which were charged to the depositor's account, and for 
which he took notes payable to the depositor. Held. that a statement 
made by him to a borrower at tbe time of niaking such a loan, which was 
several years before the making of the alleged false rejiort, to the effect 
that it was made from money left by the dei)ositor to be loaned, was 
not admissible as a part of the res gestse, but was properly excluded as a 
self-serving déclaration. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§§ 80.5, 808, 810.] 

3. SaME— iNSfTBUCTIOKS— ASSUMPTION OF PACT. 

An assumption of a fact in the charge to the jury in a criminal case 
held warranted, where such fact was admitted by défendant as a witness. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§ 1985.] 

4. Banks and Banking— National Banks— Criminal Pbosecution op Of- 

FICBB. 

Instructions given on the trial of a défendant charged under Rev. St. 
§ 5209 [U. S. Comp. St. 1901, p. 3497], with having as président of a na- 
tional bank made a false entry in a report to the Comptroller with in- 
tent to defraud, considered, and held- not erroneous as applied to the évi- 
dence. 

Ross, Circuit Judge, dissenting. 
157 F.— 1 
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In Error to the District Court of the United States for the Eastern 
Division of the District of Washington. 

The plaintiffl in error, who was the président and managing offlcer of the 
Big Bend National Bank of Davenport, Wash., was couvicted of violation of 
certain of the provisions of section 5209 of the Revised Statutes [U. S. Oomp. 
St. 1901, p. 3497] under the fourth, flfth, sixth, and seventh eounts of the 
indictment. The offenses charged against him in those coimts consisted of 
an alleged false entry in a report required by section 5211 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3498] to be made to the Comptroller of the 
Ourrency, in that he therein reported to the said Comptroller that on Sep- 
tember 9, 1903, there was due by and from the said national bank on account 
of indivldual deposits subject to eheck the sum of $313,131.21, when said 
entry in said report should hâve shown the sum to be $329,291.27, and that 
thé discrepancy was due to the tact that he did not inclnde in bis said report 
the sum of $16,160.00 for whioh the indictment alleged the said banking asso- 
ciation was on September 9, 1903, liable upon indivldual deposit, subject to 
check to one W. PI. Fleet as a depositor in said bank, and that the plalntift in 
error inserted such entry in said report with intent to deceive any agent who 
might thereafter be appointed by the Comptroller of the Currency to examine 
the affalrs of such association, as alleged in the fourth couut, and with intent 
to deceiyethe directors of said association, as alleged in the lifth count, and 
with intent to injure and defraud the said W. H. Fleet, as alleged in the sixth 
count, and with intent to injure and defraud said association and certain per- 
sons to the grand jurors unknown, as alleged in the seventh count. It was 
shown in the teStimony, ' among other thlngs, that in May, 189G, W. H. Fleet 
had on deposit in the said bank about $11,000. Being then about to leave the 
country, hè went to the plaintiff in error, who was at that tinie the cashier 
and manager of the bânk, ànd had a conversation côncerning the use of his 
money then on deposit. He testified that he entered into a definite arrange- 
ment with the plaintifC In error whereby he was to leave his money in the 
bank, and the bank was to allow him 6 per cent, per anuum interest thereon. 
The plaintiff in error testilied that Fleet gave him autliority to loau out his 
money whiçh was then on deposit. He acknowledged that no rate of inter- 
est was agreed upon, and that no express authority was given to cheek out 
the money, but he stated that a gênerai authority was given him to loau out 
the mpney^ Fleet then left that part of the country. On May 21, 1890, $1,- 
500 was drawn from Fleet's account by a ,check signed by the plaintiff in er- 
ror* and made payable to the Triune Gold Mining Company; the signature 
thereon puiporting to be that of W. H. Fleet. On the same day a check, pay- 
able to the plaintiff in error and purportiug to be signed by W. H. Fleet, was 
drawn on said bank for $2,781.50. On July 21, 1896, the plaintiff in error 
caused $1,980 to be loaned to Redhead & Kipp, and charged that sum to Fleet's 
account. On September 14, 1896, a check for $,G,C00 was drawn on said bank, 
payable to the Triune Gold Mining Company, purportiug to be signed by W. 
H. Fleet. Ali of said checks were paid by the bank and charged to Fleet's 
account. On August 5, 1899, Fleet's account was credited with $6,000 as paid 
by the Triune Gold Mining Company, and on the same- day there was drawn 
from his account by a mémorandum check $9,645.60 which was paid to the 
Triune Gold Mining Company. The plaintifC in error signed the name W. 
H. Fleet to ail the checks above referred to, ex:cept the last, which was in- 
dorsèd, "Charge W. H. Fleet," by the cashier of the bank under the direction 
of the plaintiff in error. On November 19, 1896, Fleet received from the bank 
a statement showing a balance due him of $9,499.41 from the bank. At that 
date tlie books of the bauk showed there was due him but $757.81. On Sep- 
tember 27, 1897, he received from the bank a statement which showed a bal- 
ance due him of $12,237.11. On that date the books of the bank showed there 
was a balance due him of but $3,455.01. On that statement there was in- 
dorsed on the crédit si de thereof the interest to November 1, 189G, $332.41, 
and thereafter the interest to July 1, 1897, $384.00, and the balance was car- 
ried out of $12,953.77. On April 26, 1899, Fleet received from the bank a 
statement which showed a balance due him of $14,154.06. On that statement, 
on the crédit side thereof, there was thereafter indorsed the interest to June 
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1, 1899, $302.25, and the' sum of $1,140, and the balance was carried ont oî 
$15,627.31. Ail this was done by the plaintifC In error, wlio also debited there- 
on, and subtracted therefrom a check drawn on June 3, 1899, for $1,027.31, 
and brought down a balance of $14,000. On September S, 1904, the cashier 
of the bank eomputed the interest and carried the same out on the sald 
statement in the sum of $3,386.60, and brought down another balance of ?17,- 
380.60. On September 6, 1904, Fleet drew from the bank $386.00, which was 
the exact amount of the interest at 6 per cent, per annum on $14,000 from the 
date of the last balance compounded and subtracting from the flrst year $800, 
and from the second year $500 vyhich Fleet had drawn out. On May 28, 1900, 
Fleet wrote a letter to the bank, directing it to send him $800, and charge it 
to his account. At that tlme the books of the bank showed a balance In bis 
favor of but $99.65, but the bank honored the order, and did not advise Fleet 
that his account was thereby overdrawn. On June 24, 1901, Fleet wrote the 
bank, asking It to send him $500 and charge the same to his account. His ac- 
count had been closed on the books of the bank on February 16, 1901. The 
bank nevertheless sent the money without référence to the fact that his ac- 
count was closed. When the $9,643.00 was checked out by Jlay for the 
mining company, that company executed a note payable to the order of Fleet, 
of date July 29, 1899, drawing interest at 10 per cent, per annum, and sign- 
ed with the name of the company by the plaintifC in error as président. The 
plaintiff In error testified that, when he withdrew the $2,781.50 from Fleet's 
account, he executed his own note to Fleet therefor, and that the note had 
been left by him in his desk at the bank, and could not be fouud. Fleet testi- 
flied that he never heard of thèse loans or notes or checks, and had never re- 
ceived notice that any of his money had been withdrawn for any purpose, 
except for himself, until after the bank had closed Its doors. In seuding 
Fleet the statements of his account, the plaintiff in error instructed the book- 
keeper to omit the withdrawals of money above referred to, and caused him 
to insert in the ledger accoimt in fine pencil figures the dates when thèse 
statements were sent to Fleet, and the amounts shown thereon to be the bal- 
ance due him. 

Voorhees & Vorhees, for plaintiflf in error. 

A. G. Avery, A. E. Gardner, and J. B. Lindsley, for the United 
States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
assigned as error that the court excluded évidence of certain remarks 
alleged to hâve been made by the witness Fleet in a conversation out- 
side of the courtroom during the progress of the trial. It was the con- 
tention of the prosecution that Fleet, who was one of the principal wit- 
nesses for the government, was on September 9, 1906, a depositor in 
the bank. The contention of the défense was that Fleet was not then 
a depositor, for the reason that, on authority given by him to the plain- 
tiff in error, the latter had drawn his money out and loaned it. The 
witness was asked whether after the adjournment of the court on a 
certain day he had. in a discussion with others as to the probable rul- 
ing of the court on the question of the admission of papers, exclaimed, 
"damn it, my claira must be properly presented," or "never has been 
properly presented." It is argued that this évidence, if admitted, 
would hâve tended to show bias or préjudice upon the part of the wit- 
ness. It is the rule in criminal cases to allow wide latitude upon cross- 
examination in the quest of évidence of bias or préjudice, but this 
proffered testimony appeara to us, as it appeared to the court below, 
entirely valueless as évidence of bias or préjudice. Assuming that it 
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was to Fleet's interest to présent a claim against the bank, and that he 
madfi the remark as suggested in the interrogatory, how would the évi- 
dence of that fact hâve aided the j ury in arriving at a verdict ? What 
had the présentation of his claim or the manner of its présentation to do 
with the question of his bias or préjudice M^hen testifying as a witness? 

It is assigned as error that the trial court excluded évidence of state- 
ments made by the plaintiff in error to W. C. Kipp at the time when he 
made the loan to Redhead & Kipp on July 31, 1896, to the efïect that 
the bank was not loaning the money, but that it was money belonging 
to W. H. Fleet, left with the bank to be loaned. It is contended that 
the déclarations of one accused of crime made at the time and as a part 
of an act under investigation are always admissible to qualify and ex- 
plain the act and to show the intent thereof. It is true that the ques- 
tion of the intent of the plaintiff in error in doing the acts charged in 
the indictment was one of vital importance. If the spécifie intent 
charged did not exist, the plaintiff in error was not guilty. But what 
was the intent which was under investigation ? It was the intent which 
actuated the plaintiff in error at the time of making the statements to 
the Comptroller of September 9, 1903. Any fact or circumstance which 
was properly of the res gestœ of that act was admissible in évidence. 
So, also, any statement which the plaintiff in error might hâve made 
in May, 1896, at the time of his conversation with Fleet in regard to 
the use of his money, would hâve been admissible. But hère the offer 
was of statements made by the plaintiff in error two months after the 
date of his conversation with Fleet and nine years before the date when 
he committed the acts charged in the indictment. The court below 
properly, we think, excluded such évidence on the ground that the 
déclarations were self-serving, and the proof proffered was of an inde- 
pendent and collatéral matter, no part of the res gestae. If at or prior 
to the time of making thèse alleged statements the plaintiff in error 
had concéived in his mind the plan of loaning Fleet's money without 
letting him know of it, it was a matter of course that he would make 
such déclarations, for they might be of service to him in the future. 
At most, the offered évidence would hâve tended to prove to the jury 
that the défense which the plaintiff in error relied upon on the trial 
was no new thought, but had existed in his mind as far back in point 
of time as July, 1896 ; but the jury had independent proof of what 
was in his mind at that time, for there were in évidence the note signed 
by Redhead & Kipp to Fleet for the monc}^ borrowed at that time, 
and the notes of the Triune Gold Mining Company also made to Fleet. 
The proof of the déclarations so offered in évidence would hâve added 
no force to the documentary proof which was in the possession of 
the jury. 

Error is assigned to the ruling of the court on the question pro- 
pounded to Wilson, the bank examiner, as follows : 

"I will now ask you, in a case llke this, where tlie report is in accordaiice 
with tlie boolîs on their face and tlie books are false, if an account lias been 
closed that should not be closed, then I will ask you how you would, if at ail, 
ascertain the facts, under ttiose circumstances?" 

It is arguèd against this question that it assumed the falsity of the 
books in the case under investigation. But the district attorney ex- 
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pressly stated in connection therewitli that no référence was made to 
the présent case. We find no merit in the objection. The question 
went no further than to ask the witness how in a case where it was 
charged that a false return had been made the fact could be ascer- 
tained, if it were a fact that the boolcs were false, when on their faces 
they accorded with a report to the Comptroller. 
Érror is assigned to the following instruction: 

"It follows, of course, that in consitlering the f-ase upon those issueis which 
hâve thus far been mentioned to you that if the détendant was not authorized 
by AV. H. Fleet to loan eut his inonoy, and the défendant had no reasonable 
Sîrouud to thinlj so, even if not authorized, tliat a conviction niust f ollow ; 
and, if he was, no conviction can be had. As to whether the défendant was 
authorized to loan this nioney, I cliarge you tliat au authority to loan the 
uioney would not be an authority to the défendant to borrow it hiniself. To 
flnd with the défendant that he was authorized to loan the irioney you would 
also hâve to find that he was authorized to borrow it, beeause the authority 
of an agent to loan prcsupiioses that the a^ent is to stand in the slioes of the 
principal, and, as a priiicijial could not l)(:)rrow mouey of himself, neither ean 
an agent borrow money of his prin<'ii)al in his hands, or subject to his conr 
trol, as a trust fund, under a gênerai arrangement to loan the money of the 
lirlncipal." 

It is urged against this instruction that it charged the jury to con- 
vict the plaintiiï in error unless they found that he was authorized to 
borrow Fleet's money, and that it assumed as an established fact that 
he had borrowed a part of the money and ignored his testimony to 
the contrary. The trial court regarded the testimony of the plaintifï in 
error as an admission in open court that at the time of making the 
report to the Comptroller a portion of Fleet's money had been bor- 
rowed by himself, and in that view we think the court was undoubtedly 
correct. The plaintifï in error, on his direct examination, acknowl- 
edged that he had drawn otit $2,781.50 of Fleet's money on a check to 
which he had affixed Fleet's name, and that he executed his note to 
Fleet therefor, payable on demand, which note he had retained in his 
possession, but was unable tO' produce at the trial. In answer to the 
question whether he could state the purpose for which that money was 
used by him, he answered : 

"I ean. It paid a number of items, but I don't remember. * « * 

"Q. I will ask you to state, Mr. May, if you bave any recollection as to 
what became of that money? A. I did not. * * * 

"Q. Then you say there was no interest? If thero was Interest, if there 
was any charged or credited on the bank books, what would that interest l>e 
for? A. There might bave been some interest credited to his aceount by the 
parties on thèse loans, b,y Kipp, the Triune, myself, and others. » * • 

"Q. How niany loans did you make? A. I made a number. 

"Q. State what they were? A. To Kedliead & Kipp, to the Triune mine, 
to myself, and various payments. 

"Q. Well, wlio else hesides the Triune mine and yourself ? A. I dou't think 
of any one else. * * * 

"Q. Then, thèse only loans that you hnd out, excepting that Redhead & 
Kipp that was put back and through the books of the bank, were to yourself 
and to the Triune mine? A. That is correct. * * * 

"Q. Don't you remember the rate of interest you were getting for him from 
yourself? A. Why 1 don't believe I figured any interest on myself. 

"Q. Oh, lie didn't get any interest on yours? A. No; I don't think it, that 
interest was ail to be figured. ilr. Fleet did not want his nioney, as I under- 
stood. Ile never asked for it. The money was ready at any time he wauted 
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it. I could have paid that at any moment, and the interest will be flgured 
when the loan is flgured." 

This évidence shows beyond any question that the $2,781.50 drawn 
out by the plaintiff in error was borrowed by himself and for himself. 
Counsel for plaintiff in error point to the following testimony as indi- 
cating that there was évidence to the contrary : 

"Q. Did you tell Mr. Fleet anything about your going to borrow tlie money 
yourself when he left? A. Mr. Fleet was in the East, I guess, or Coulée 
City. I don't know where he was at the time. 

"Q. No; I mean when you made your arrangement? A. No; I never borrow- 
ed that money for myself, anyway. I paid that money out to some other peu- 
ple, and gave my note for it." 

But this does not contradict the testimony quoted above nor detract 
from its force. It means, if it means anything, that the plaintiff in 
error used the money to pay his own obligations to other people. He 
nowhere attempted to say that he loaned any of that money to others, 
or that any of it was recoverable from others. He did not even remem- 
ber to whom he paid it. In view of thèse solemn admissions made by 
the plaintiff in error in open court, the trial court was justified in 
charging the jury as it did. But, for that évidence, the following 
sentence singled out of the instruction would have been error: "To 
find with the défendant that he was authorized to loan the money 
you would also have to find that he was authorized to borrow it" — 
for the authority to loan does not include the authority to borrow, 
and the plaintiff in error might have had authority to loan the money 
without possessing authority to borrow it. But what the court said 
to the jury by that sentence of the instruction was that, to find with 
the défendant that he was authorized to loan the money in the way 
in which he testified that he did loan it, they would also have to find 
that he was authorized to borrow, because upon his own admission 
he did borrow a part of the money. The instruction is to be read in 
connection with other portions of the charge, among which are to 
be found the following: 

"It is a fundameutal prineiple of our law that oiie charged with crime is 
presumed to be Innocent. * * * if you flnd the défendant guiity, you 
must do se from the proofs admitted in évidence which establishes his guilt 
to your satisfaction beyond a reasonable doubt. * * * It is not sufHcient 
to be satisfied beyond a reasonable doubt as to certain allégations of the in- 
dîctments, but you must be satisfied beyond a reasonable doubt as to every 
material matter necessary to constitute the offense or forming an essential 
part of it. * * • You must flnd that the défendant purposejy, uniawfully, 
willfully, and intentionally commltted the acts before you can convict him, 
and this applies to every charge which you are to pass upon." 

Referring to the deposit by Fleet, the court instructed the jury as 
follows : 

"If he deposited money in the banlc and it was withdrawn without his 
Icnowledge, or under his direction, or with his consent, then he still had a de- 
posit of that amount of money. * • * If it was not checîied ont by liis 
authority, or with his lînowledge or consent, or with the défendant, honestly 
believlng he had a riglit to check it out, then it was still an Individual deiDOSit. 
* * * It follows, of course, that in consideriug the case upon those issues 
which have thus far been mentioned to you that if the défendant was not 
authorized by W. H. Fleet to loan out his money and the défendant had no 
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reasonable ground to tliiiJc so, even if not authorized, tbat a conviction must 
follow, and, if lae was, then no conviction can be had." 

On the subject of intent, the court charged: 

"But the intent with which thèse aets were done, If you flnd they were 
done, is to be partlcularly observed. * * * It is for you to flnd beyond a 
reasonable doubt that it was with the intent to decelve an agent appointed by 
the Comptroller to examine into the affairs of the banb. * * * The de- 
fendant has testifled specifically that he had no intent to injure any one or 
defraud any one, and that you must coinsider with ail the testimony in the 
case. * ♦ * Therefore you will conslder the évidence of the défendant 
as to his intent having regard to this principle of law, and the aets you 
flnd to bave been committed, considering his évidence with ail the other tes- 
timony in the case, giving such credence to his statement that he did not in- 
tend to defraud or deceive as you thinli under the circuinstances it is en- 
titled to." 

There are several other assignments of error présentée! in the rec- 
ord which we hâve examined with care, but which we find it unneces- 
sary to discuss further than to say that we find no réversible error. 

The judgment is accordingly affirmed. 

ROSS, Circuit Judge. I dissent. Each of the counts upon which 
the plaintifif in error was convicted related to the same transaction, 
and was based upon the provisions of section 5209 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3497], which is as follows: 

"Sec. 5209. EJvery président, director, cashier, teller, clerk, or agent of any 
association, who embezzles, abstracts, or wilfully misapplies any of the 
moneys, funds, or crédits of the association ; or who, without authorlty from 
the directors, issues or puts in circulation any of the notes of the association ; 
or who, without such authority, issues or puts forth any certiflcate of de- 
posit, draws any order or bill of exchange, makes any aeceptance, assigns any 
note, bond, draft, bill of exchange, mortgage, judgment or decree; or who 
makes any false entry in any bock, report or statement of the association, 
with intent, in either case, to injure or defraud the association or any other 
Company, body politic or corporate, or any individual person, or to deceive 
any ofilcer of the association, or any agent appointed to examine the afCairs 
of any such association ; and everj' person who with like intent aids or abets 
any ofHcer, clerk, or agent in any violation of this section, shall be deemed 
guilty of a misdemeanor and shall be imprisoned not léss than flve years nor 
more than ten." 

It will be seen from the provisions of this statute that a material 
élément of the offense denounced is an intent to injure or defraud 
the association or any other company, body politic, or corporate, or 
any individual, or to deceive any oiificer of the association or the Comp- 
troller of the Currency. Cochran & Savre v. United States, 157 U. S. 
286, 294, 15 Sup. Ct. 628, 39 h. Ed. 704. 

The case of the government rested upon a showing that the défend- 
ant, who was first cashier and then président of the Big Bend Na- 
tional Bank of Davenport, had, in his report to the Comptroller, wrong- 
fuUy omitted the deposit of Fleet from among "individual deposits 
subject to check." The fact of such omission was proved beyond 
dispute and admitted by the défendant. The défense was that Fleet 
had authorized the défendant (plaintiff in error hère), to loan his 
money for him, and that, in pursuance of such authority, the défend- 
ant had prior to the making of the report drawn ont of the bank ail 
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of Fleet's money, and hence that the report was true, and not false. 
Fleet testified in behalf of the g-overnment that he had never given 
the défendant any such authority. That the défendant had, prier to 
the making of the report to the Comptroller, drawn out of the bank 
ail of Fleet's money on checks drawn by him, or by his direction, in 
Fleet's name, was proved by the g-overnment by the checks themselves, 
ail of which the défendant admitted. A part of that money was so 
drawn by the défendant, and, as he claimed, loaned for Fleet to a 
certain mining company of which the défendant was président, and 
$2,781.50 of it was so drawn out by the défendant upon a check made 
payable to himself, and to which he signed Fleet's name, and for which 
he signed a promissory note in like amount, in Fleet's favor. As has 
been said, Fleet denied ever having authorized the défendant to make 
any such disposition of his deposit. In respect to that matter, the 
défendant testified, among other things, that in the early spring of 
1896 Fleet talked with him about the amount of money he had on 
hand idle, and that the vvitness suggested to Fleet that he buy some 
land, saying that hc thought land was a good investment; that Fleet 
stated that he would rather hâve interest on the money than to hâve 
land ; that the witness then told Fleet that he could loan his money 
for him so as to get him a good rate of interest, and would do so if he 
so desired, and that Fleet asked him to do so; that he subsequently 
did make varions loans of Fleet's money, drawing the same from the 
bank on checks to which he signed Fleet's name, and in one instance 
directing an employé of the bank named Lambert to sign Fleet's name. 
The défendant further testified that he subsequently rendered Fleet 
statements of the varions loans and of the interest accruing thereon, 
to which he made no objection. And on behalf of the défendant one 
Plough was questioned and answered as f ollows : 

"Q. I will ask you to state to the jury if In the latter part of August, 1904, 
or tlie Ist of September, 1904, in Daveiiport, in front of the Lincoln Hôtel 
there, you had a conversation with W. H. Fleet, in which W. H. E'ieet said 
to you : 'I ani waiting to hâve a settlement with Charley May,' or words to 
that effect? A. He did. 

"Q. I will now aslt you, Mr. Plough, if at the same time and place you did 
not say to Mr. Fleet, 'Why, dou't you see Lambert,' and if thereupon he did 
not rejjly, 'I left my money with May to loan out, and I don't think Lambert 
kuows anything about It,' or words to that efCect? A. Yes, sir." 

The witness Dillon testified on behalf of the défendant that in the 
month of February, 1905, at his office in Davenport, Fleet said to him, 
in the présence of one Caton, that he had told May that he did not 
like to hâve so much money in the bank vi'ithout some return for it, 
and that he would like to hâve May loan it for him, or words to that 
efl:ect. N. C. Caton gave similar testimony on behalf of the défend- 
ant. The défendant admitted signing Fleet's name to checks on the 
bank in favor of the varions parties to whom he claimed to hâve loan- 
ed the mone}', and also to the check in his own favor for $2,781.50, 
and testified that he signed Fleet's name thereto because he was au- 
thorized b}^ him to do so. 

Enough has been stated to show that the vital question in the case 
was whether the défendant was authorized to draw Fleet's monev out 
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of the bank, as he admittedl}' did, and so the court below told the jury, 
as appears from this extract from its charge: 

"The real conti'oversy as to thèse four counts (the couiits upou which the 
plaintilï iii error was convicted) which relate to the Fleet dei)(j.;it grows eut 
of the contention of the défendant tliat he was authorized by Fleet to loati 
this money, and if you find this to l)e true, or if you find on tiiat question that 
your minds are in sucli a state of uncertsnnty as to cause a reasonable doubt 
as to whether he did or not, then tlie défendant cannot be couvictcd as to 
auy of tlie couuts relating to tlie Fleet transaction. Tliat is a ([uesiion for 
you to décide from tlie évidence. It is a vital one in the case, and in dccidins 
it you should take into considération ail the testinjony which lias been of- 
fered, brins^ins your expérience as business mon to bear upoii the (jnestioii, 
and from ail the t(>stiniouy, your own expérience, and your best jud^ment dé- 
termine where the truth lies. It follows, of course, that in considerins the 
case upon those issues which hâve tlins far lieeu nientioned to you, that if 
the défendant was uot authorized by AV. II. Fleet to loaii ont his money, and 
the défendant had no reasonable ground to tliink so, even if not authorized, 
that a conviction must follow, and, if he was, tlicu no conviction c^an lie had. 
As to whether the défendant was authorized to loaii this money, I charse you 
that an authority to loan the monoy would not be an authority to the de- 
fendant to borrow it himself. To find witli the défendant that lie was au- 
thorized to loan the money, you would also hâve to find that he was auHiorized 
to borrow it, becauss the authority of au agent to loan presu])poses that the 
agent is to stand in the shoes of the principal, and, as a principal could not 
borrow money of himself, neither can an agent borrow money of his principal 
In his hands or sub,iect to his coutrol as a trust fund, under a gênerai arrange- 
ment to loan the money of his principal." 

In respect to the check drawn in his own favor, the défendant tes- 
tified, on direct examination, among- other things, as follows : 

"A. That was a check for .$2,781. .50 payable to me. 

"Q. Xow, 'Mr. -\Iay, l will ask you if tliere is any hook that sliows that 
$2,781. .50, other than that check, if there is any otlier source of information 
in connection \^-ith th(> item of .'};2,781.50ï A. This would be enterod tirst lu 
the Individual ("ash. 

"Q. Look at the tiidividual Cash 8 at page ."."Jl, and soe how that reads. 
A. Hâve you tlie mnnlier of the check? 

"Q. Individual Casii No. 8. at paK(! ;'>.51 "? A. Tliat reads, 'Check agaiust the 
account of AV. H. Fleet payable to May .$2,781.50.' * * * 

"Q. N'ow, I will ask you, when you drew that money out on that check, 
what, if anything. you did witli référence to indieating that fact and wlth 
référence to securing Air. Fleet tlio payment of it. A. I executed a note for it. 

"Q. Sir? A. I executed a note for it. 

"Q. Are you ablo to ])roduce that note, Air. Jlay? A. Why, I cannot to-day. 
I had tliat note witli Jîr. Floet's p.apers, a complète statemcnt of his account 
in the envelope with it. 

"Q. AA'here? A. It «as in my desk. 

"Q. A'our desk? A. In my desk at Davenport. 

"Q. Xow, whereabouts was that desk at Uaveni)ort? A. In the Big Bend 
National Bank Building. * * * 

"Q. Xow, will you (iescribe to the .iury the character of the note which you 
executed and Icft tliore witli Mr. Flect's account in your desk? A. $2,781.50, 
payable on demand. I hâve not been able to find any of my papers that 
wore in my desk, not one. 

"Q. You hâve not been able to find any of them? A. It was full of papers 
of varions kinds and of considérable value. 

"Q. Do you at this time — can you tell the jury the purpose for which that 
.$2,781.50 were used by you? A, I can. It paid a numbcr of items; but I 
don't remember. 

"Q. In the thousand and one items and matters that went through your 
head every year and every day and every week would it be possible for you 
to locate those matters without your papers? A. No; I could not. There were 
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dozens of Items every day passing through my hands. On the statement of 
Mr. Fleet's aceount I could trace everythiiig, and I liope to find tliat. I ean 
trace from the books bere the disposition of the moneys. From my own ac- 
eount that I kept, a spécial aceount, I could trace tlie disposition of the 
moneys after they came Into my hands, this $2,781..50." 

On cross-examination the défendant testified to the varions loans 
made, as he claimed, for Fleet, and as to his statements to Fleet of 
the interest accruing thereon; and at one point in his cross-examina- 
tion as follows: 

"Q. How many loans did you make? A. 1 made a number. 

"Q. State what they were? A. To Kedhead & Kipp, to the Triune mine, to 
myself, and various payments. 

"Q. Well, who else besides the Triune mine and yourself ? A. I don't think 
of any one else. 

"Q. Then, as a matter of fact, as to the unpaid loans, there were only two? 
A. The unpaid loans? 

"Q. The unpaid loans you referred to. There was only two? A. That is 
correct. 

"Q. You are interested in the Triune mine, aren't you? A. No, sir. 

"Q. Weren't you at that time? A. I was at that time. 

"Q. One of the largest stockliolders in it? A, No, sir. 

"Q. One of the largest? A. No. 

"Q. Is that so? A. That is so. 

"Q. You were a stockholder in it? A. Yes, sir. 

"Q. Then thèse only loans that you had out, exceptlng that Redhead & 
Kipp, that was put back and through the books of the bank, were to yourself 
and to the Triune mine? A. That is correct. 

"Q. That is ail there was to keep track of ? A. That is perfectly correct 

"Q. That was ail there was to keep track of? A. ïes, sir. 

"Q. Now, the number of people then, that thèse continued loans were ta 
were yourself and the Triune mine. That is two, only two? A. Only two 
unpaid at the présent time. 

"Q. How many were paid? A. The Triune mine paid one or two — I am not 
sure which — and Eedhead & Kipp paid theirs. 

"Q. Redhead & Kipp? A. Yes. 

"Q. The Triune mine, how many did they pay? A. I don't remember how 
many. 

"Q. Thèse entire deals, leaving out Redhead & Kipp, thèse entire deals 
were between yourself? You were an officer of the Triune mine? A. Yes, 
sir. 

"Q. Président? A. Yes, sir. 

"Q. At that time? A. At that time ; yes. 

"Q. Then you took money as Fleet's agent and paid it to yourself as prési- 
dent of the Triune mine? A. No, sir; paid it to the Triune mine. 

"Q. You negotiated both sides of the loan? A. After discussion of the mat- 
ter with the manager of the mine, yes, sir; and advising him. 

"Q. And you negotiated both sides of the loan when you borrowed the 
$2,781.50? A. Yes, sir. 

"Q. Did you tell Mr. Fleet that you had borrowed $2,781 of him? A. He 
had the checks and notes right before him on the figuration of interest, and 
Fleet understood thoroughly the whole transaction. 

"Q. Did he know it? A. He did. 

"Q. Well, what had that to do with the figuration of interest, what rate 
of interest did you figure? A. I couldn't tell you now. I don't remember. 

"Q. Don't you remember the rate of interest you were getting for him 
from yourself? A. Why, I don't believe I flgured any interest on myself. 

"Q. Oh, he didn't get any interest on yours? A. No; I don't think it. That 
Interest was ail to be figured. Mr. Fleet didn't want his money, as I under- 
stood. He never asked for it. The money was ready at any time he wanted 
it. I could hâve paid that at any moment, and the interest will be figured 
when the loan is figured." 
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The défendant also testified in respect to the same subject as follows : 

"Q. You say that you are not certain about auy of the figures of interest. 
Is tliat what I understand you to say? A. Tbat is perfectiy correct. I 
couldn't tell you wliat the items of interest are based upon, because it does 
not State hère. 

"Q. Well, was it on the Triune note? A. It was on loans that I had out 
for bim, whatever it was at tliat time. 

"Q. Well. what loaus did you hâve out for hina at that time? A. I would 
hâve tô look at the books to see. 

"Q. Was there anything except the Triune? A. I think there was $2,781 
that I paid out to somebody that I gave my note for. 

"Q. That is the $2,781 you took from Fleet's account? A. That is cor- 
rect. * * * 

"Q. Did you tell Mr. Fleet anything about your going to borrow the money 
yourself when he left? A. Mr. Fleet was in the East, I guess, or Coulée City. 
I don't know where he was at tbe time. 

"Q. No; I mean when you made your arrangement? A. No; I never bor- 
rowed that money for myself anyway. I paid that money out to some other 
people, and gave my note for it. 

"Q. You took it out? A. Yes, sir. 

"Q. And you don't know what you did with it I remember you said on your 
direction? A. I can't remember ail the items." 

The défendant testified that, in addition to Fleet's account on the 
books of the bank, défendant kept a spécial account between himself 
and Fleet, which showed ail détails of the various transactions, which 
account had disappeared with other papers from his desk that was 
kept in the bank. The défendant was also questioned, and answered 
as follows: 

"Q. I ask you in that connection, Mr. May, to explain to the jury why It 
was that in this scheme of bookkeeping, keeping track of Mr. Fieefs money, 
you instrueted the bookkeeper to make this account up showiug by it only 
such items as Mr. Fleet had Personal touch with — what was your reason for 
that? A. I wanted Mr. Fleet to know at ail finies the amount of money that 
lie had, the total in the bank, and what I had loaned for bim, in my hands 
for loaning, that I bad loaned and the total amount that was in bank sub- 
ject to my check to loan. * * * 

"Q. Now, you stated, did you not, that you had asked Mr. Imus to put this 
pencil balance in liere in the ledger for tbe purpose of keeping Fleet in touch 
with the détails, did you not? A. The items in pencil would be to — those are 
the balances on those certain dates, including what I had loaned, and what 
was in the bank, without référence to what the books show is in the bank, or 
without référence to what I hâve out. 

"Q. Did that bave any référence whatever to the bank books? A. Why, It 
most assuredly shows the totals in and out. 

"Q. In and out? A. Money loaned, without referring to the individual 
item. * * « 

"Q. Then tell me what that statement was for rendered on that day? A. 
It was for the purpose of advising Mr. Fleet that including the cash in bank, 
and including ail money that I bad loaned, that he would bave a balance of 
so much, whatever it was. 

"Q. Including the cash you had loaned and the cash in bank? A. Cash in 
bank and cash loaned, the total. 

"Q. How much cash was there in the bank then? A. There was nothing 
in the bank. There was more loaned than at some former time. * * * 

"Q. You are ready, you say, for a final settlement at any time? A. Yes, 
sir. 

"Q. When you hâve that final settlement, how much Interest (do you) pro- 
pose to allow Mr. Fleet? A. Every quarter of a dollar on ail of the money 
that I hâve loaned out for him, less the amount ot interest that has been 
actually paid him. • ♦ ♦ 
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"Q. Ton sald, Mr. May, in answer to a question by the United States At- 
torney, when he asked you, 'Lambert knew ail about it, did be?' meaning 
the Fleet account, and you said that he knew ail about your loaning tlie 
money, tell the jury when you flrst told Mr. Lambert that you were loaning 
Mr. Fleet's money, and that you had authority to do so, if at ail. A. Oh, it 
was immediately after my arrangement with him and before a loan was made, 
before this $2,781.ô0 and the $1,500 loan was made." 

In passing upon the instructions in question, it is no more permis- 
sible for us to weigli contradictory or inconsistent statements of wit- 
nesses, or statements from wliicli legitimate inferences may be drawn, 
and détermine on whicli side tiie évidence preponderates on any con- 
troverted question of fact, than it was for tlie trial court to do so. Ail 
such matters were for the jurv, and not the court. Hickman v. Jones, 
9 Wall. 197, 19 L. Ed. 551 ; Barney v. Schmeider, 9 Wall. 348, 19 L. 
Ed. 64.8; Bank of Washington v. Triplett, 1 Pet. 31, 7 L. Ed. 37. 
The défense was based upon the claimed authority of the défendant 
to loan Fleet's money. If such authority was in fact given, then clearly 
the défendant could not be legally convicted, as the court below dis- 
tinctly told the jury; and, since an intent to injure, deceive, or de- 
fraud is one of the essential éléments of the offense charged against 
the défendant, if he honestly and in good faith beheved that Fleet had 
given him such authority, and acted upon such belief in drawing from 
the bank ail of Fleet's money, he could not be guilty under the counts 
in question, because of a lack of a criminal intent made by the statu te 
essential to the offense denounced. To this effect, also, the court be- 
low correctly instructed the jury. But the court, in the same connec- 
tion, proceeded to specifically instruct them as follows: 

"As to whether the défendant was authorized to loan this money, I charge 
y«u that an authority to loan the money would not be an authority to the 
défendant to borrow it bimself. To flud with tlie défendant that be was au- 
thorized to loan the money, you would also bave to flnd that he was au- 
thorized to borrow it, because the authority of an agent to loan présupposes 
that the agent is to stand in the shoes of tbe principal, and, as a principal 
cannot borrow money of himself, neitber eau au agent borrow money of his 
principal in his hands, or subject to his control, as a trust fund under a gên- 
erai arrangement to loan tlie money of the principal." 

While it is true, as a mère matter of law, that authority from Fleet 
to the défendant to loan his money would not be authority to the de- 
fendant to borrow it himself, it is not true that there could be no au- 
thority from Fleet to the défendant to loan his money unless the de- 
fendant was also authorized to borrow it. This spécifie charge not 
only ignored the question of the defendant's intent, but the court fur- 
ther distinctly charged that, in order for the jury to find that the de- 
fendant was authorized to loan Fleet's money, they would also liave to 
find that he was authorized to borrow it; and, since the jury had im- 
mediately before been instructed that authority to loan the money 
would not be an authority to the défendant to borrow it, this was 
plainly équivalent to charging them that they could not find that the 
défendant was authorized to loan it — thus, in effect, wiping out the 
entire ground upon which the défense rested. The défendant, as has 
been said, testified in his own behalf that he was authorized by Fleet to 
loan his money, and that his actions in that regard were based upon 
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that authority, and were without any intent to injure, deceive, or de- 
f raud any one, and were subsequently brought to the attention of Fleet, 
and net objected to by him. He also gave some testimony from whicli 
it is strenuously contended in bis behalf, and from which it might pos- 
sibly be inferred, that, although he drew from the bank the $2,781.50 
in his own name and gave bis own promissory note for it, that mpney 
was net, in fact, borrowed for himself. While ail of those contentions 
were, it is true, positively controverted by the testimony and évidence 
given on the part of the prosecution, it is clear that in testing the in- 
structions évidence tending to support the défense must be assumed to 
be true. Ranney v. Barlow, 112 U. S. 207, 5 Sup. Ct. 104, 28 L. Ed. 
662. 

I am not unmindful of the well-established rule that in considering 
instructions the whole of them must be read and considered, and that 
it is not permisisble to take a single sentence and consider it without 
référence to the context and the remainder of the charge. That is 
undoubtedly a sound and most wholesome rule, and bas been fre- 
quently applied by us in cases where it could be seen that the jury 
could not hâve been misled, but had been fuUy and fairly instructed. 
It should, however, always be reraembered that jurors are taken from 
varions walks and stations in life, and that, even if they were ahvays 
compétent to do so, they must décide in a space of time far too short 
for any nice or critical weighing of the varions words and clauses of 
the instructions. Hence the necessity for accuracy and clearness in 
them, especially when dealing with the life or liberty of an individual. 
In the beginning of the charge hère in question, which is a very long 
one, the court told the jury that such opinions respecting the évidence 
as it had, or should express, were not to be taken or acted on by the 
jury unless in accord with their own views, and that they were to dé- 
termine the facts, from the évidence, for themselves irrespective of any 
such opinions of the court; and upon the cjuestion of intent the court 
in one portion of its charge said : 

"The défendant lias testifled spocifically that lie had no intent to injure any 
one 01' defraud any one, and that you must consider with ail the testimony in 
the case. Kut I charge you that if you flnd tliat the défendant did, without 
the knowledge and consent of E'ieet, loan this uiouey out and took it ont of 
liis account, and tlien reported It to the Comptroller as in elïect a cîosed ac- 
eount by omitting it from the individual deposits subjeet to cliecli:, that the 
intent with which it was done is presumed, and in weighing tlie intent the 
rule of law is that one eommitting an act whieh is violative of the law must 
be held to hâve conteniplated tlie results which naturally flow from such act. 
Therefore you will consider the évidence of the défendant as to liis intent hav- 
ing regard to this principle of tlie law and of the acts you flud to hâve been 
couimltted, considering his évidence with ail the other testimony in tlie case, 
giving such credeuee to his statemeut tliat lie did not intend to defraud or de- 
ceive as you thiiik, under the circumstances, it is entitled to, and giving such 
weight to the otlier proof as you think it deserves." 

The difficulty is that, when the court below came to single out the 
most vital question in the case, it charged the jury in the most positive 
and absolute terms that the défendant could not bave been authorized 
to loan Fleet's money unless he was also authorized to borrow it, which 
was not only bad law, but took from the jury the considération of the 
testimony on the part of the défendant tending to show that he was 
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authorized by Fleet to loan his money, and that he drew ît ail from 
the bank for that purpose and pursuant to that authority prier to the 
time of making the report upon which the indictment is bâsed, and that 
he did so without intent to injure, deceive, or defraud any one, relying 
upon Fleet's authority for his actions. 

In speaking- of a similar question, the Suprême Court said in the case 
of McLanahan v. Universal Insurance Company, 1 Pet. 170-181, 7 
L. Ed. 98 : 

"A suggestion lias been thrown out at the bar that this instruction was 
not intended to be positive and absolute, but merely advisory to the jury, 
that It was not meant to take away the right of the jury to décide freeîy 
on the facts; but merely to offer for their considération those views which 
the court had arrived at, and which it might at ail times properly suggest 
to the jury. It is doubtiess within. the province of a court, in the exercise 
of its discrétion, to sum up the facts in the case to the jury, and submit 
them, with the Interences of law deducible tlierefrom, to the free judgment 
of the jury. But care should be taken in ail such cases to separate the law 
from the facts, and to leave the latter, in miequi vocal tenus, to the jury, as 
their true and peculiar province. We do not, however, understand that the 
présent instruction was, in faet, or was intended to be, merely in the nature 
of adviee to the jury. It is couched In the most absolute terms, and imposed 
an obligation upon the jury to flnd a verdict for the défendants. It assumed 
there were no disputable facts or inferences proper for the considération of 
the jury upon the merits ; and that upon the unquestioned facts the plaiutiffs 
had no légal right of recovery," 

Sec, also, Bank of Washington v. Triplett, 1 Pet. 31, 7 L. Ed. 37 ; 
Starr v. United States, 153 U. S. 628, 14 Sup. Ct. 919, 38 L. Ed. 841; 
Adams v. Roberts, 2 How. 486, 11 L. Ed. 349 ; Vigel v. Naylor, 34 
How. 208, 16 L. Ed. 646. 

For the error above pointed out, I think the judgment should be re- 
versed and the cause remanded to the court below for a new trial. 

NOTE. — The following is the opinion of Whitson, District .Tudge, on mo- 
tion for new trial : 

WHITSON, District Judge. 1. (a) It is assigned as error that the court 
treated the crimes defined by section 5209 Rev. St. [U. S. Comp. St. 1901, p. 
3497] as misdemeanors, while they should hâve been regarded as félonies. If 
this position is correct, error was committed In limitiug the number of the 
defendant's challenges to three. To make this position tenable, it must ap- 
pear that Congress had no power to déclare those offenses for which the de- 
fendant was prosecuted misdemeanors. "It ;s well settled that there are no 
common-law offenses against the United States." United States v. Eaton, 
144 U. S. 687, 12 Sup. Ct. 764, 36 L. Ed. 591. The acts charged against the 
défendant became crimes purely by vlrtue of section 5209. Congress declared 
the acts thereln mentioned to be offenses, and it defined them as misde- 
meanors. True, the punishment is such as sonietimes attends a felony ; but 
that was a matter for législative considération, and not for judicial déter- 
mination. If Congress had the power to make thèse acts crimes against the 
United States, It had power to deflne the crimes, and, having done so, nothing 
has been pointed out which would justify the court In holding that it in- 
dulged an excess of its power by enacting the statute. It has been held that 
the offenses defined in section 5209 are misdemeanors, and that a défendant 
is thereby limlted to three peremptory challenges. Jewett v. United States, 
lOO Fed. 832, 41 O. O. A. 88, 53 L. R. A. 568 ; Tyler v. United States, 106 Fed. 
137, 45 C. C. A. 247. It is true that the Suprême Court in Ile Claasen, 140 
U. S. 204, 11 Sup. Ct. 735, 35 L. Ed. 409, has expressly held that the crimes 
defined by this section are "infamous" ; but, in so far as the matter has been 
called to my attention, I do not flnd that the court has drawn the conclusion 
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that because the crimes are infamous Congress has no povver to déclare the 
degree of the offenses. To the contrary is the following : "There are there- 
fore no félonies against the United States except those expressly declared to 
be such by act of Congress. It has not been the poliey of Congress to multiply 
félonies. Comparatively few offenses are declared to be félonies. As a gên- 
erai rule, offenses against the United States are misdemeanors punishable by 
imprisonmeut, by fine and imprisonment, by fine or iunprisonment, or by fine 
alone. If punishable by fine alone, the offenders may be proceeded against 
by indictment for the fine or by action of debt for the penalty. Therefore a 
very large number of offenses against the United States may be tried in the 
absence of the accused, if his counsel be présent." United States v. Shepherd, 
Case No. 16,274. 27 Fcd. Cas. 3060. It would seem to follow that, if offenses 
against the United States can only be created and deflned by Congress, it is an 
inhérent incident of such power to déclare whether offenses created by it are 
félonies or misdemeanors. This, to my mind, effectually disposes of the con- 
tention that the court erred in following the express provisions of section 819, 
Itev. St. [U. S. Comp. St. 1901, p. 629], which limits a défendant on trial for 
misdemeanor to three peremptory challenges. 

(b) In this connection, it is proper to consider the error assigned on aceount 
of the défendant leaving the courtroom during the progress of the trial. The 
courtroom is entered from a large hall or corridor. The opening through 
which entrance is made, from appearances, was originally an archway Con- 
necting the hall or corridor with the room at présent occupied for court pur- 
poses. That archway was 12 feet in wiOth. Double glass doors of the ordi- 
nary size were put in, and to fill the rest of the space a long transom was 
placed over the doors covering the full width of the original opening, and 
sashes with glass were placed on either side of the double doors. This is 
what occurred : While the United States Attorney was reading from an ex- 
hibit which had already been admitted in évidence, it was discovered that the 
défendant had left the courtroom without the linowledge of the court. He 
was immediately outside of the doors referred to, and, as soon as the atten- 
tion of the court was called to It, proceedings were at once stopped and the 
défendant was called in. His counsel were interrogated whether they made 
any question concerning the absence of the défendant who answered in the 
négative, and, of course, no exception v»a8 taken. If objection had been made 
at the time, It would bave been open to the court to hâve required the read- 
ing of the figures from the exhibit which had been read in the defendant's 
absence, or to hâve discharged the jury, impaneled a new one, and proceeded 
with a new trial. The défendant was out on bail. He deliberately left the 
courtroom and was absent but a few minutes. It may well be doubted wheth- 
er he was absent from the trial at ail for the brief period that he stood imme- 
diately outside of the courtroom doors, within the meaning of the gênerai 
rule in felony cases that no action can be taken against a défendant in his 
absence. People v. Bush, 68 Cal. 623, 10 Pac. 169. If he was absent within 
the meaning of that rule, he voluntarily absented himself, and he was not in 
the least prejudiced by what occurred during such absence. As to the affl- 
davits that the défendant was out of the courtroom twlce, the court would un- 
der ordlnary circumstances unhesitatingly accept the testimony of witnesses 
not Impeached as to extrinsic matters. It Is possible that the défendant was 
out of the courtroom twice, but I do not believe it, and I am eonflrmed in 
this belief by the affidavits of the offlcers who corroborate my own remem- 
brance. The rule that a défendant being tried for a felony is entitled to be 
présent is for his protection. It was intended as a limitation ujxrn the power 
of the court to proceed against him in his absence, and it was not made for 
the beneflt of one who deliberately absents himself, and particularly where 
no prejudicial error can be pointed out. 

It is argued by counsel that in felony cases error is presumed. In other 
words, that a défendant cannot by himself or by counsel waive the right to 
be personally présent during the trial, and this is not only familiar law, but 
has been expressly declared by the Suprême Court of the United States In 
numerous cases. Lewis v. United States, 146 U. S. 372, 13 Sup. Ct. 136, 36 
L. Ed. 1011 ; Hopt v. Utah, 110 U. S. 574, 4 Sup. Ct. 202, 28 h. Ed. 262. But 
it has been declared by courts of high standing that where the absence haa 
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been brought about by tbe défendant, as in the case of flight, or tlie like, that 
such a person is not witbin tbe spirit or letter of the rule. O'Toole v. State, 
40 Tex. Cr. R. 578, 51 S. W. 244 ; Doyle v. Commonwealtb, (Ky. Court of Ap- 
peals) 37 S. W. 153; Ilill v. State, 17 Wis. 675, 80 Am. Dec. 730; Peterson v. 
State, 04 Neb. 875, 90 N. W. 964; 1 Bishop's New Crim. Proc. § 206. The in- 
quiry as to whether there are exceptions to the gênerai rule need not be fol- 
lowed further, for, if the statute has been misconstrued by holding that the 
acta charged against tlie défendant are misdemeauors, error has been com- 
mltted in any event. Adhering to the view that thece açts are misdemeanors, 
It is necessary to inquire whether the rule prevalls as to such offenses: 

In Lewis v. United States, page 372 of 140 U. S., page 130 of 13 Sup. Ct. (36 
L. Ed. ,1011), the court refers to the relaxation of the rule in cases of misde- 
meahors. Bishop, in hls New Criminal Procédure (volume 1, § 200) says : 
"Ordlnarily and by most opinions one may walve bis rlght, if the prosecutiug 
attorriey aild the court do not object, to be présent at any steps in a misde- 
meanor case." In United States v. Santos, 27 Fed. Cas. 954, No. 16,222, the 
court said, referring to the défendant : "The case being a misdemeanor, It 
was compétent to proceed with the trial during hls absence." The casés 
above cited as holding that they are exceptions to the gênerai rule are par- 
ticularly in point. Some of them are felony cases. Some are cases of mis- 
demeanor. The best considered seem to hold that in cases of misdemeanor 
it is not necessary that the défendant be présent during the proceedings, par- 
tieulai-ly if he absents himself voluntarily witliout the knowledge of the court, 
and so it must be held in this case. Oounsel argue that the case of United 
States V. Peters, 04 Fed. 127, 30 O. C. A. 105, is au authority for holding that 
offenses under section 5209 are félonies, but that question was never bef ore the 
court. In discussing that case the court assumed, but it did not décide, that 
the nature of the charge was such as at ail times to require the présence of 
the défendant. There is nothing in the opinion to indicate anything to the 
contrary, and thé abbreviated quotation made of the section shows that the 
court dià not conslder that question at ail. 

2. It is contended that there was error in chnrging thé jury. The idéal 
charge has yet to be written, that is, a charge which able and ingénions coun- 
sel cannot criticise witli more or less force of reasoning. It is not to be sup- 
posed that the .ludge of this court so early in bis judieial career would bave 
been able to put the charge in this case above criticism when so many emi- 
nent judgcs of long expérience on tlie beiîch bave failed in that regard. Coun- 
sel's principal assignmout of error on the charge is that this language was 
Uf:ed: "It follows, of course, that in considering the case upon'those issues 
which bave thus far been mentioned to you, that if the défendant was not 
autliorized by W. H. Fleet to loan ont bis nioney, and the défendant had no 
roasouable ground to thiuk so, evcn if not autliorized, that a conviction must 
follow, and, if he was, then no conviction can be had. As to whether the 
défendant was aathorized to loan this money, I charge j'ou that an authority 
to loan the money would not be an authority to the défendant to borrow it 
himself. To flnd with the défendant that he was autliorized to loan the 
money, you would also hâve to flnd that lie was authorized to borrow it, be- 
cause the authority of an agent to loàn présupposes that tlie agent is to stand 
in the sUoes of the principal, and, as a principal could not borrow money of 
hhuself, neither can an agent borrow niôney of bis principal in his hands, or 
subject to his control as a trust fund, under a gênerai arra:ngement to loan 
the money of the principal." The objection to this is that it was assumod 
that the défendant borrowed a part of the ï'ieet money. Time will not per- 
mit an extended quotation from tlie testimony of the défendant. It will 
suffice for the purposes of the motion to say that tlie ability displayed by 
counsel in arguing this question lias uot convinced me that there was any évi- 
dence that the défendant did not borrow the money. Ilis explanation that 
lie used it for certain purposes and borrowed it for other people does not 
shflke me in the oi)iniou formed from his oft-repcated assertions, acli:nowledg- 
ments, and récognition of that fact. Merely saying that he borrowed it for 
some!)ody else in no way affects the fact, which is tliat he took the money and 
gave his own note for it. The rule for which counsel conteuds, and which is 
well settlcd, namely, that the court cannot take away from the jury contro- 
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vertcd questions of fact, applies in its full force where there is a oontention by 
a party on the eue hand, or évidence of some wituess to one state of facts 
wliicU contradicts tlie évidence of anotlier witness, even tliougli tliat contra- 
diction may be very sliglit. It onght not to apply in its full force, and ap- 
parently, it does not so apply to the solemn admission of a party made in giv- 
ing his testimony. To make this iden better luiderstood, it is only necessary to 
reverse the situation. Suppose tliat tlio guilt of the défendant depended upon 
the question of his having borrowcd tlie n;ouey of Fleet, could tt>e court hâve 
sulimittèd that question to the jury for a flnding, or would it hâve l)Ben coni- 
pelled to take the case from the Jury? An exanunation of the defendant's 
testimony will make it readily ap])ear tliat the court would hâve been cona- 
pelled to tell the jury that there was no conflict of évidence, and that they 
could not convict the défendant. The assuniption that there was a couflict of 
évidence upon that question inheres in every objection whicli eounsel make 
to that part of the charge. The woU-established rule Is that parts of a charge 
are not to stand alone, but thp whole must be cousidered, and, while fully 
recognizing the doctrine contended for by eounsel that anything whieh witli- 
draws froui the jury évidence tending to support a défense is erroneous, it 
does not appear that there was prejudieial error In this regai'd. The argu- 
ment of eounsel construes the charge literally. It ignores tlie context and 
the subject-matter upon which the jury was heing chargod. The jury was in 
effect told that, Inasmuch as the défendant luade his défense upon the con- 
tention that he was authorized by Fleet to loan his money, that défense was 
not established by proof that the défendant borrowed it hini'-elf. His défense 
was that he was authorized to loan Fleet's money. Ile sought to sustain that 
défense by showing that he had borrowed a part of it and loaned a part of it. 
Perhaps the tbought was not altogether happily expressed, but that it mis- 
led the jury, or could hâve niislcd it when taken in connection with the lan- 
guage which immediately preceded tliat which eounsel quotes, I canuot bring 
myself to believe. That languago was as follows : "The real controversy as 
to thèse four counts, which relate to the Fleet deposit, grows ont of the con- 
tention of the def(»ndant that ho was authorized by Fleet to loan this money, 
and if you find this to he true, or if you find ou that question that your mluds 
are in such a state of uneertaiiitv as to cause a reasouable douht as to wheth- 
er he did or not, then the défendant cannot be convictod as to any of the 
counts relating to the Fleet transriction. That is a question for you to décide 
from, the evideîice. It is a vital raie in. this case, and in decidhig it you should 
take into considération ail the testimony which bas heen otîered, Itringing your 
expérience as business men to l)ear uiion tlie question, and from ail the 
testimony, your own <>xi)eri(>!K'e, and your bei^t judgitu-iit determiiu! where the 
trutli lies." It is said that the jury were arbitr^iriiy told tliat thc-y muKt find 
atithority to borrow or convict the défendant; Init it f;!kes a good dea! of 
study and coD.Ktruction and effort to arrive ;\t tiiat conclusion. F.csides, only 
a ]iart of the -iv.cmvy was borrowed by tl;e dcieiîdant, and in the very para- 
graph which eounsel compiains of the jury wcre told that there could be no 
conviction if the défendant was authorized to loan Fleet's money, so that the 
instruction that authority to loan was not autli<n-ity to borrow conid not in 
any event bave been prejudieial to tlu> def(!ndaut. It was never stated at 
the trial by way of oral argument, nor liy way of request for instructions, that 
the évidence o£ the défendant in relation to settlement with l'ioet was a rati- 
fication of his act as now for the first time contended, even thotigh it may not 
h:ive been authoi'ixed, but that evi(îence was offered Viy the défendant to estab- 
lish his own autiiority, and tiiat was the tlieory tipon which the case was 
tried. 

In this connection, also, it is said that the court should bave charged the 
jury that, if the défendant believed he had authority to loan the money, he 
should be acquittcd. That question was covered by telling the jury that, if 
he had reasouable ground to beiieve so, he sliouîd be acquitted. Even in the 
défense of a cliarge of murder, where tlie défendant seel^s to show that he 
acted in self-defeiise, lie must show that he relied upon aiipearancos, and that 
he had reasouable ground to rely upon them. It is not sufiicient to say that 
he believed that deceased was ahout to kill him. Ile must show that he had 
some ground for bclieving so. Any défendant will say that he believed that 
157 F.— 2 
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he had tlie right to do a thing wlisn on trial for doiug it. That is no excuse. 
What he must show is that he had soine grouud for belief. But in the sanie 
connection the jury was told that, if thej' had a reasonable doubt as to wheth- 
er Fleet authorized the défendant to loan the money, they must acquit. 

3. The exclusion of the évidence of witnesses who would hâve testifled, had 
they been permitted, that the défendant, at the tlme he loaned the money, de- 
clared that he was loaning the mouey of Fleet, is assigned as error. When 
this testimony was offored, It was suggested that it was part of the res gest», 
Just when an act or déclaration is a part of the res gestœ is sometiiues ex- 
tremely difflcult to détermine. When this question was presented during the 
trial, it was concluded that in this case the défendant was speakiug of the 
tacts, rather than the facts speaking tlirough the défendant. ïhe charge re- 
lated to the falsification of a report to the Comptroller of the Curreucy. The 
prosecution offiered évidence tending to prove that Fleet had an account in the 
bank. Inded, that was never a disputed fact in the case, except in so far as 
ail facts are put in issue by a plea of not guilty. In offering proof tending to 
establish the deposit of Fleet, the prosecutor was compelled to go back to the 
time when the bank books showed the deposit, and follow the account through 
the books unti! it was closed, thus incideutally showing the checks by means 
of which the account was drawn out. Remembering that the charge was fal- 
sification of the books and showing that Fleet did hâve an account there, it 
did not seem to me at the trial that the fact that the défendant was authorized 
to loan the money, and his loaning thereof was a part of the res gestœ, nor 
does it seem so yet. It must be admitted, however, that this matter is not al- 
together free from doubt. But, for the fact that the ruliug made at the time 
is to my mind clearly sustainable upon another theory, the question as to 
whether the déclaration of the défendant as to the loaning of Fleet's money 
was a part of the res gestœ might receive more careful considération. If the 
defendant's liberty depended upon that rullng alone, it might be one of suffi- 
cient uncertainty and doubt to justify the granting of a new trial, even though 
the évidence would hâve been cumulative, but the déclarations of those wit- 
nesses who borrowed money would hâve in no way added to the admitted 
fact that the défendant did loan the money and tooiv the securities in the name 
of Fleet. If the tender of proof was intended to go to the extent of showing 
déclarations made by the défendant generally that he was loaning Fleet's 
money, it is perfectly clear that they could not, lu any event, bave been a part 
of the res gestse, but were purely self-serving, and évidence relating to the 
déclarations made at the time the money was loaned to those borrowing it 
could in no way add to that which the papers relating to the transaction dis- 
closed and which must be conclusively presumed to hâve been known by the 
borrowers who signed the obligations which were payable to Fleet. The tak- 
ing of those obligations in the name of Fleet disclosed ail there was of the 
transaction, and it unavoidably brought before the jury the déclarations that 
the défendant made at the time; that is to say, it would not hâve streugthened 
the defendant's contention to hâve allowed a borrower to testify that he told 
him he was loaning Fleet's money when the note which he executed showed 
that upon its face, particularly when the testimony of the défendant as to 
that matter was never contradicted. In that view the déclarations of the 
défendant were simply répétitions. This view also disposes of the contention 
that the déclarations of the défendant were compétent as proof of his agency, 
a suggestion which is now made to the court for the flrst time by the motion 
for a new trial. 

4. It is clalmed that the verdict as submitted to the jury was so uncertain 
and Irregular as to render It void. Counsel on both sides, after an examina- 
tion, approved it as to form, and it was sent to the jury in pursuance of such 
affirmative action. Beyond this, I hâve not discovered any ground for the 
charge that It was uncertain or misleadlng, and certainly the jury found no 
dlfflculty in understanding it perfectly. There were 23 eounts in both in- 
dictments, the two causes having been Consolidated, and 18 of those eounts 
were eliminated for one cause or another. As to those eounts upon which the 
Jury was peremptorlly instructed to retum a verdict of not guilty, the verdict 
was fully completed. Upon those eounts submitted to the jury a blank was 
left before the word "guilty," with Instructions, if they found the défendant 
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not guilty, to insert the word "not" before the word "guilty," as to eaeh of 
the counts on which they so found; but, if they found the défendant guilty as 
to those counts, to sign tlie verdict without writing in the word "not." ïhat 
the jury fully understbod this Is shown by the verdict itself, where they used 
the word "not" as to one count, but dld uot use It as to the others. ïo bave 
prepared and sent to the jury every possible conabination of verdict VFhich 
they might hâve found vk'ould hâve been far more confusing and Irregular than 
to hâve sent it to the jury in the manner in which it was suhmitted. 

It follows that the motion for new trial must be overruled, to which the 
défendant will be allowed an exception. 



HAMILTON COUNTT v. MONTPELIER SAVINGS BANK & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 1, 1907. Rehearing De- 
nled November 19, 1907.) 

No. 1,349. 

1. COUNTIES— B^NDING BONDS— CONSTITTJTIONAL LIMITATION 01" ISDEBTEDNESS. 

Const. 111. 1870, art. 9, § 12, which limits the amount of Indebtedness 
which may be lawfully contracted by any municipality to 5 per cent of the 
value of the taxable property therein, relates solely to the création of in- 
debtedness thereafter, and neither authorizes répudiation, nor affects the 
making of terms for payment of existing légal liabilities ; hence the fund- 
ing of such liabilities by a county, authorized by statute and vote, was 
unaffected by the limitation, and the fact alone that funding bonds Issued 
for that purpose, reciting that "binding, subsisting l^al obligations of 
said county" were thereby funded exeeeded such limitation, neither Im- 
plies nor amounts to a violation of the constitutional provision which can 
only be made to appear by Impeaching such récital as to the validity of 
the indebtedness funded. 

2. Same— RECITAIS IN Bonds— ErFECT as Estoppel. 

Rev. St. m. 1881, c. 113, authorizes coimties and other municipallties 
to issue bonds for the purpose of retiring outstanding obligations. A coun- 
ty had an outstanding issue of bonds. After years of litigation in both 
State and fédéral courts the liabiiity of the county was established in 
(favor of the holders of a majority of such bonds, and judgments entera 
against It thereon, while other portions of the issue had been adjudged 
invalid, and the holders defeated. Others of the bonds were in the hands 
of holders whose rights had not been adjudicated. In such state of facts 
a compromise was efCected, pursuant to which the county voted to is- 
sue funding bonds under such statute, to be used in settlement of the judg- 
ments and the outstanding unadjudieated bonds, and they were so used ; 
judgments being entered on the unadjudieated bonds by cousent, and ail 
judgments satisfied in exchange for the funding bonds. Such bonds re- 
cited that they were issued under such statute, and that "binding, sub- 
sisting légal obligations of said county" were thereby funded. Beld tliat, 
under the statute, the county officers, authorized thereto by a vote of the 
electors, had power to make the compromise, and for that purpose to dé- 
termine on behalf of the county that the unadjudieated outstanding bonds 
were valid and subsisting obligations, and that their récital of such fact 
estopped the county as against a bona flde holder for value of the funding 
bonds to deny their validity, on the ground that ail or any part of the ob- 
ligations thereby retlred were invalid, either on constitutional or statutoi-y 
grounds. 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

The judgment against county of Hamilton Is in assumpsit, for recovery upon 
so-called "funding bonds," issued by the county, and held by the Montpelier 
Savings Bank & Trust Company, the plaintiff below. Thèse bonds were issu- 
ed under the provision of a gênerai act of the Législature of Illinois, mention- 



20 157 FEDEEAL EEPOETER. 

ed in the bonds— being chapter 113, Rev. St. 1881 ; 3 Starr & C. Ami. III. St. 
par. 1, e. 113 — 'aiithorizîng issuance of bonds by muuicipalities for tbe pnrpose 
of f undlng and retiring outstanding obligations, aud pursuaut to a vote of the 
people for such issue. They were in the following form, except tliat the num- 
bering and times of payment were varions: 

"United States of America, State of Illinois. 
No. 85 Couuty of Hamilton. $1000. 

"Fuuding Bond, Issued under Act of 1865. 

"As auiended April 27tli, 1877 & June 4tb, 1879. 

"Third Class. 

"Seven years after date, for value received, the county of Hamilton promises 
to pay to tlie bearer liereof tbe sum of one thousand dollars, in lawful money 
of the United States, at tbe American Exchange National Bank In the city of 
New York with interest at the rate of 4% per cent, per annum, payable ,Tanu- 
ary and July as shown by and upon tlie surrender of the aunexed coupons 
as they séverally become due, except the last coupon which is due with tbe 
bond. 

"This bond is Issued for the purpose of fuuding and retiring certain binding, 
subsisting légal obligations of said county, which remain outstanding aud un- 
paid under the provisions of an act of the General Assembly of the state of 
Illinois, entltled 'An act to enable counties, clties, towns, townships, school 
districts and other municipal corporations to fund, retire and purchase their 
outstanding bonds and other évidences of indebtedness, and to provide for the 
registration of new bonds or other évidences of indebtedness in the oIDee of the 
Audltor of Public Accounts,' approved February ISth, 1805 (Pub. Laws 1865, 
p. 44), and acts amendatory thereto, approved April 27th, 1877 (Laws 1877, p. 
158), and June 4th, 1879 (Laws 1879, p. 229), and in pursuance of the vote 
of a majority of tbe légal voters of said county, voting at an élection duly 
called under said act, and notifled, held, and couducted according to the lawa 
of said State. 

"We hereby certify that ail the requirements of said acts and iaws hâve 
been fully complied with in the issue hereof. 

"In testimony whereof, we, the undersigned officers of the said county, being- 
duly, authorized to exécute tbis obligation on its bebalf, hâve hereunto set our 
signatui'es tbis flrst day of August, A. 0. 1898. 

"W, 3. Sayers, 
"F'rank Lockett. Chairman, Board Of Supervisors. 

"[Seal.] Clerk." 

On reverse of bond : 

"Auditor's Office, Illinois, Springfield, Sept. 2, 1898. 

"I, .lames S. MeCullough, Auditor of Public Accounts of the state of Illinois, 
do hereby certify that tbe withiu bond bas been registered in this office tins 
day pursuaut to the provisions of an act entitled 'An act to enable counties, 
cities, towns, towusliips, school districts and other municipal corjjorations 
to fund, retire and purchase their outstanding bonds and other évidences of 
indebtedness, and to provide for the registration of new bonds, or other évi- 
dences of indebtedness, in tbe office of the Auditor of Publie Accounts,' ap- 
proved February 13, 1805, and acts amendatory thereto, approved April 27, 
1877, and June 4, 1879. 

"I further certify that the aggregate equalized valuations of property as- 
sessed for taxation in said county for the year 1897 were certified to this office 
as follows: Real esta te, $1,297,229.00; pers-onal property, $330,447.00. 

"In testimony whereof, I hâve hereunto subscribed my name, and afflxed 
tbe seal of my office, the day and year aforesaid. 

"J. S. iIcCullough, 

"[Seal.] Auditor Public Accounts." 

The record is volumlnous with facts in référence to the alleged indebtedness 
for which thèse funding bonds were issued, litigation over the pre-existing 
bonds, and cireumstances attcuding tbe refunding transaction. In tbe brief 
submitted on behalf of tbe county of Hamilton the ultimate facts are recited. 
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upon which tlie varions contentions rest for reversai of tlie jud^niont, and tlie 
following summary is deemed sufflcient for the purposes of review: In 18*18 
tlie eonnty of Haniilton voted to subseribe $200,000 to the cafiital stock of tlie 
SUawneetown brauch of the Illinois Central Kallroad Company and to issue 
bonds for that amount in i)ayment tliereof. This railroad was not built, and 
in 1809 tlie Législature of Illinois passed an act incorporating the St. Louis & 
Southeastern Railway Company to run through that county, and authorized the 
county, without further vote, to issue the honds theretofore voted in payment 
of a subsei'iption by the county for .$200.000 of stock of the new company. In 
1871 bonds to the amount of $200.W)0 (being 200 bonds of $1,000 each) were 
so issued. In 1881, one Walter M. .laekson obtained a deeree against sald 
county under a cross-bill filed by him in an action thon pending in the fédéral 
court for the Southern District of Illinois, that he was the holder for value of 
105 of the above-nientioued bonds with coupons attached, and that they were 
adjudged valid, légal, and binding obligations of the county. In 1887 proceed- 
ings were had in a state court to stop the levy of taxes for payment of interest 
on thèse bonds, and the judgment of the county court granting such relief was 
subsequently affinncd by the Suprême Court of Illinois In People ex rel. v. 
Hanlill, 134 111. 600, 17 N. B. 700, 29 N. R 280. Subsequently, one l'ost sued 
the county in the fédéral court u])on interest couiions attached to such issue of 
bonds, ail but six of the bonds liaving heen adjudicated as valld under the 
above-mentioned .Tackson deeree. ïhis case aftorwards proceeded in the name 
of Austin, as administra tor for Post, and on writ of error from the judgnient 
of the Circuit Court therein in favor of the bondholder was brought to this 
court, and was hère afllrmed as to the bonds covered by the Jackson deeree, 
but in référence to the six bonds not thus covered the c-ounty was relieved from 
liability upon the authority of the above-mentioned Hamill case. Austin, Ad- 
ministrator, v. lîamilton Co., 70 Fed. 208, 22 C. 0. A. 128. Again, in the case 
of Zane v. Hamilton Co., 104 l'ed. 6''>, 43 C. C. A. 416, other like bonds, not 
within the Jaekson deeree, were alike adjudged to be Invalid, and the Suprême 
Cburt (189 U. S. 370, 23 Sup. Ct. 538, 47 L. Ed. SôSi afterwards aflirmed such 
décision. In 1894, two judgments were recovered in the fédéral court against 
sald county upon bonds included in the prier .Tackson deeree. one in favor of 
Walter M. .Tackson for $.52.200.88, and the other in favor of Edward II. Shep- 
ard for $103,509.9."). In 1893 one Bowles recovered in the same court a judg- 
ment against tlie county upon interest coupons attached to bonds of this issue. 
In 1898, Thomas C. Matlier, as attorney for .Tackson and Shepard and other 
bondholders, entered into negotiation with the county board of lîamilton coun- 
ty for settlement of the indebtedness elaimed under the cntire bond, issue above 
mentioned. And thereupon the county board called an élection to submit to 
a vote of the people a proposition to issue fuuding bonds bearing interest at 
41^ per cent, to take up the old bonds at thps<> rates : That ail bonds covered 
bj^ the Jackson deeree, above mentioned, be takou up at par, with accrued in- 
terest, and the remaining bonds, not so covered, at 55 per cent, of the prin- 
cipal and accrued interest. It was agreed by ilather, who controUed ail of 
the old bonds except five or six, to accept such new bonds lu lieu thereof. 
This preliminary agreenient was made in writiiig between the supervisors and 
Mr. Matlier, and among other tenus it was providsd that the .iudgnieuts there- 
tofore obtained should be satisiled Upon the conipletion of such arrangement; 
and ou behalf of the county board it was further stipulated as to ail bonds 
not covered b.v the Jackson deeree, and not otherwlse in judgmout against the 
county, that judgmeut be entered against the county thereupon, and to that 
end that the county would bave aiijiearancc entered in suits thereupon and 
jury waived. In conformity with this arrangement an, élection was lield, and 
the issue authorized by a vote of 1,059 in fîivor thereof, and 483 against the 
issue. "At its meeting held July 27, 1898, the board, afler declaring the prop- 
osition carried, passed a resolution iiistructing that tlieve be prejiared 280 
bonds of the county, in accordance with the forni pre'scrilied therefor by the 
Auditor of Public Accounts, and that such bonds be executed by the chairman 
of the board and the clerk, with the seal of the county, and delivered to sald 
Mather upon his compliance with the tenns of bis said contract with the coun- 
ty. On August 27, 1S98, the board, at a spécial meeting, passed a resolution 
directing that the chairman and clerk of the board, and I. II. Webb, be ap- 
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pointed on behalf of the county to So to Springfîeld and take sufflcient of the 
new bonds for the purpose of funaing and retirlng, or selllng, and with the 
proceeds retiring the said $200,000 buud issue of 1871, and with sald bonds to 
carry out on behalf of the county the terms of the said agreement between 
said Mather and the county; and that In carrying out said agreement they 
should dellver the necessary amount of bonds to said Mather under said con- 
tract Said "Webb was further authorized, as attomey for the eounty, to walve 
service of process in the United States Circuit Court, and to enter the county's 
appearance in any sults to be commenced in said court on any of said §200,000 
bond issue, and to waive a Jury, and consent to entry of judgment thereou 
against the eounty, aecording to the terms of said contract with Mather." The 
représentatives so authorized earried the new bonds, bearing date August 1, 
1898, to Springfleld, and delivered the 266 bonds of the county to Mather, pur- 
suant to the arrangement, and the bonds so delivered were purchased by i'ar- 
son, Leaeh & Co., and by them sold to the défendant in error, and are the 
bonds In controversy. In connection with the visit of thèse représentatives of 
the eounty to Springfleld, the représentatives caused appearances to be entered 
on the part of the county to suits then flled for recovery upon the bonds not 
theretofore adjudieated agalnst the county, and judgment was entered aecord- 
ingly in favor of Edward D. Shepard for $101,393.48. AU judgments against 
the eounty in thèse matters were satlsfled of record upon the delivery of the 
bonds as above mentioned. The county paid interest on thèse bonds up to 
1905, and paid .$84,000 of principal whlch matured prior to that year, but there- 
after refused to make further payments. Upon the trial under the issues, the 
court dlrected, and the Jury rendered, a verdict against the county, upon which 
the judgment was entered. Error is assigned for various alleged causes (num- 
bering 52), but spécification is not deemed needful, as the gênerai discussion in 
the opinion is applicable to ail. 

Samuel Alschuler, for plaintiff in error. 
Chester B. Masslich, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
funding bonds upon which this judgment rests are alike in form, ré- 
citals, statutory autliority, and procédure for issuance, with those in- 
volved in Graves v. Saline County, 161 U. S. 359, 16 Sup. Ct. 526, 40 
L. Ed. 732, which were upheld as "valid and binding obligations" of 
the county, in the hands of a bona fide holder for value. That case 
arose upon a bill filed by the county to enjoin collection and payment 
of interest upon the funding bonds, wherein the bondholder intervened, 
and decree passed in favor of the county. On appeal to this court, 
three questions were certified to the Suprême Court, upon facts stated, 
namely: (1) Whether the county was estopped by the récitals in the 
funding bonds to assert that the original bonds so funded "were not 
binding, subsisting légal obligations of said county;" (3) whether the 
funding bonds were binding obligations in the hands of the bona fide 
holder; (3) and if not valid, whether relief under the bill could be 
conditioned upon payment by the county of the amount of certain valid 
bonds which were included in the exchange. In the opinion of the 
Suprême Court thereupon, the second question only was answered and 
in the affirmative, with the remark that "this renders a formai answer 
to the other questions unnecessary." The présent action, however, is 
at law, and, under the issues tendered and raised by pleadings and tes- 
tJmony, the judgment can be upheld only upon the ground that the 
county is estopped, as against the bona fide purchaser of the bonds for 
value, from setting up the invalidity, in whole or in part, of the alleged 
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Indebtedness for which the funding bonds were voted and issued. So, 
the Saline County Case does not expressly meet the question thus aris- 
ing of the force of récitals in such funding bonds ; but it is clearly ap- 
plicable for interprétation of the funding statute and proceedings there- 
under, and is instructive in référence to the récitals. 

The matters relied upon to defeat recovery, stated in various forms 
in several pleas, may be summarized in thèse propositions : (1) That 
the entire issue of original bonds, aniounting to $200,000, constituting 
the sole basis and considération for the funding bonds in suit, was 
unauthorized and void, as theretofore "fînally and conclusively ad- 
judged;" (2) that ail of such bonds were included in the funding ar- 
rangement, so that alleged prior adjudications upholding the validity 
of a portion ($105,000) of the original issue, in the hands of one Jack- 
son, as purchaser thereof, were without force, in any view, to author- 
ize or validate the funding bonds thus issued ; and (3) that both orig- 
inal and funding issues were in excess of the limit of municipal indebt- 
edness fixed by the constitutional provision (1870) of lUinois. Each 
of the défenses thus plead and tendered, was (in efïect) excluded by 
the trial court in directing a verdict for the plaintiff below, and, if 
the county is entitled to interpose either of thèse matters as a défense, 
error is well assigned. 

The contentions for estoppel, in support of the judgment, are two- 
fold: First, under the récitals in the bonds and the vote authorizing 
the funding settlement; and, second, through final judgments against 
the county for the entire indebtedness thus recognized and settled. 
Both grounds are distinctly raised by various forms of averment in 
the déclaration, with the facts in référence to the judgments undis- 
puted, and the only material controversies of fact in the record, bear- 
ing upon one or the other proposition of estoppel, are déductions 
sought under each in two instances of conceded or undisputed circum- 
stances. One relates to the issue of bona fides in the purchase of the 
bonds, and is thus applicable to the question of estoppel by récitals 
therein, which can arise only in favor of one who dérives ownership 
through purchase for value, without notice of defects or invalidity; 
while the other relates to the nature and standing of the last judgment 
obtained of the several judgments upon which the second claim of es- 
toppel is predicated. The theory upon which the challenge of bona 
fides rests involves the gênerai doctrine of the force of récitals, so that 
it may best be considered in that connection, rather than preliminarily ; 
and the theory as to the character of the ultimate judgment which ac- 
companied the settlement, if tenable in any view, is without bearing 
upon that doctrine. 

The funding bonds in controversy were issued in purported com- 
promise and settlement of pre-existing indebtedness of the county, 
upon action of the county authorities and vote of the people. in pur- 
ported conformity with législative authority to that end, recited in 
the bonds — namely, the Illinois funding bond act of 186o, as amended 
in 1877 and 1879 (chapter 113, Rev. St. 1881; 3 Starr & C. Ann. 111. 
St. c. 113); and the validity of this statute is well recognized, and 
its interprétation unquestionable. Graves v. Saline County, supra. 
Each bond recites that it "is issued for the purpose of funding and re- 
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tiring certain binding, subsisting légal obligations of said count}', 
which remain outstanding and unpaid," and "in pursuance of the vote 
of a majority of the légal voters of said county," at an élection called 
and conducted according to law; and further certifies "that ail the 
requirements of said acts and laws hâve been fully complied with in 
the issue hereof." 

Thèse primary facts thereupon are undispnted: That bonds of the 
county were outstanding and unpaid, exceeding the funding issue, with 
final adjudications of liability upon the major portion thereof unsat- 
isfied, when a compromise and funding arrangement was negotiated ; 
that such arrangement was duly submitted to a vote of the people, and 
a large majority voted for the issue of funding bonds accordingly; 
and that the bonds in question were issued and sold, and proceeds ap- 
phed in conformity with such arrangement and vote. Nevertheless, 
with the good faith of the transactions unchallenged, impeachment is 
now sought of the plain récitals in the bonds, that "subsisting légal 
obligations of said county" were thus funded and settled, to defeat re- 
covery in the hands of this holder, who purchased the bonds in the 
market, before due, for value. The alleged défenses to that end are 
reducible to two contentions, under which ail questions raised on be- 
half of the county may be fully considered (without pursuing the or- 
der of discussion in the briefs), namely: First, that the funding bonds 
are invalid per se, because the amount voted and issued exceeded the 
limit fixed by the Constitution of Illinois for incurring municipal in- 
debtedness ; second, that the original bond issue thereby settled was 
invalid for want of municipal power to contract such indebtedness, 
because (1) the enabling act was not in conformity with a constitu- 
tional requirement, and (3) the issue exceeded the constitutional limit. 

1. The first-mentioned inquiry is within narrow compass, free froni 
complication of law or fact, as it involves alone the question whether 
the mère issuance of funding bonds in excess of the 5 per cent, lim- 
itation violâtes the constitutional provision referred to, irrespective 
of the status of pre-existing municipal indebtedness thereby funded. 
The further contention that the original issue of bonds thus funded 
was subject to and infringed the limitation, whicli is pressed in the 
argument of counsel as involved in such inquiry, is plainly beyond its 
scope, as both votes of the people for the funding issue and récitals 
in the bonds are presumptive of an existing indebtedness, lawfuUy 
incurred'; so that this primary contention, that the limitation is directly 
ap]3licable, upon the face of the funding transaction, must rest upon 
the terms of the limitation, with the truth of thèse récitals uncontro- 
verted. If the limitation thus apphes to the funding transaction, ir- 
respective of the assumed validity of the indebtedness when incurred, 
the funding bonds are plainly invalid, without référence to bona fides 
on the part of the purchaser and municipal authorities. Not only was 
sufficient information disclosed therein to charge the purchaser with 
notice that the issue exceeded such limit, but knowledge in fact is con- 
ceded, and recovery would be prohibited, in such view, under either 
line of authorities cited upon this point. But the question whether the 
validity of the considération — the original bonds — is subject to chal- 
lenge rests upon évidence not disclosed in the new bonds, nor involved 
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in the présent inquiry, and arises only under the second proposition 
above stated. 

The Illinois Constitution, adopted in 1870 (section 13, art. 9), for- 
"bids municipalities "to become indebted in any manner or for any pur- 
pose, to an amount, including existing indebtedness, in the aggregate 
exceeding five per centum on the value of the taxable property therein, 
to be ascertained by the last assessment for state and county taxes, 
previous to the incurring of such indebtedness" ; with proviso that 
it shall not apply to bonds issued in compliance with vote of the peo- 
ple prioT to its adoption. Were the issue of bonds in controversy not 
a funding issue, their date (1898) would be conclusive of violation of 
this provision. It was, however, a funding transaction, as recited in 
the bonds and voted by the people, and thus upon its face created no 
indebtedness — presumptively, under the action of the people and ex- 
press récitals in the bonds, was a mère change in form and terms of 
payment of prior obligations of the county, lawfully incurred. As 
stated in County of Jasper v. Ballou, 103 U. S. 745, 753, 26 L. Ed. 
422, in référence to a like transaction, "the issue of the funding bonds 
did not increase the aggregate of the indebtedness of the corporation, 
but only changed its form." The constitutional limitation relates solely 
to the création of indebtedness thereafter, and neither authorizes ré- 
pudiation, nor affects the making of terms for payment of existing 
légal liabiHties. The funding of such liabilities, therefore, authorized 
by statute and vote, was unaffected by the limitation, and the fact alone 
that the issue of funding bonds thereupon exceeded that limit nei- 
ther implies nor amounts to violation of the constitutional provision. 
County of Jasper v. Ballou, supra; Citv of Huron v. Second Ward 
Sav. Bank, 86 Fed. 272, 278, 30 C. C. A^ 38, 45, 49 L. R. A. 534, and 
cases cited; Hughes County v. Livingston, 104 Fed. 306, 317, 43 C. 
C. A. 541. So, without impeachment of the récitals, that "binding, 
subsisting légal obligations of said county" were thereby funded, no 
infringement of the Constitution appears in this issue of bonds. 
Whether the validity of the obligations so funded is contestable for 
like cause or upon other alleged grounds, as against the défendant in 
error, remains to be considered. 

3. Upon the conceded state of facts in référence to the original is- 
sue of iDonds and varions adjudications of liability thereunder, a fund- 
ing arrangement of the outstanding obligations of the county vi'as both 
needful and authorized by the above-mentioned statute. After years 
of litigation, in state and fédéral courts, with conflicting adjudications 
in the former as to the validity of that bond issue, the liability of the 
county was established in favor of the holders of a majority of such 
bonds, while other portions of the bonds so issued had been adjudged 
invalid and holders defeated of recovery ; other large portions were in 
the hands of varions holders unadjudicated as to such parties, when 
the funding issue was voted. Thus the occasion for an adjustment- 
of the unpaid judgments against the county, and unsettled claims and 
différences in a funding arrangement, was clearly presented; and the 
issue of funding bonds thereupon was authorized by vote of the people, 
as required by the statute. The contention, therefore, that no funding 
arrangement was within the power of the municipality is plainly un- 



26 157 FEDERAL REPORTER. 

tenable, for the reason that it ignores the effect of the judgments 
above mentioned in favor of the bondholders. It rests alone upon the 
proposition that the entire bond issue thereby funded was void, both 
(1) for insufficiency of the enabling act, under which the bonds were 
issued, as expressly determined in People ex rel. v. Hamill, 134 IlL 
666, 17 N. E. 799, 29 N. E. 380, and (2) for excess of the constitu- 
tional limit. The judgments referred to were conclusive against either 
of thèse grounds of défense in respect of ■ the bonds involved therein— 
and of the validity of such bonds — under the elementary doctrine of res 
judicata (Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 195 ; 
9. Notes U. S. Rep. 93; 23 Cyc. 1215), and thus established- an in- 
debtedness for wliich funding bonds were authorized ; exckiding f rom 
the présent view the judgment ultimately obtained in favor of the hold- 
ers of the residue of unadjudicated bonds, which was entered subsé- 
quent to the vote for funding. It is further contended that indebted- 
ness under judgments is not within the terms of the législative provi- 
sion for an issue of funding bonds, but such objection is clearly un- 
tenable, as it was expressly met and overruled in Stone v. City of Chi- 
cago, 207 111. 492, 69 N. E. 970 ; and other pertinent authôrities of 
like effect do not require citation. Whatever défense was then avail- 
able against the holders of the old bonds related only to those upon 
which no recovery had been adjudged; and (in so far as materiality 
may now appear) the record discloses that the first above-mentioned 
ground of défense was not only available in respect thereof, when the 
funding transaction was voted upon,. but had repeatedly been upheld 
in adjudications. The funding arrangement, however, extended to a 
compromise of thèse outstanding bonds not adjudicated for or against 
the individual holders, together with the amounts allowed to bond- 
holders who had recovered judgments; and this fact raises the crucial 
question: Are the funding bonds issued thereupon subject to either of 
the above-mentioned challenges, in the case at bar, because the out- 
standing bonds so included were impeachable when funded? The 
solution rests upon the force of the récitals in thèse bonds, and is free 
from doubt, as we believe, under the authôrities. 

The rule is well recognized that municipal bonds must contain ré- 
citals showing authority for their issuance to make them marketable, 
as no indebtedness can be contracted by the municipality, unless (1) 
the Législature bas granted power to that end, and (2) ail contin- 
gencies are met, as provided by Constitution or statute for its exer- 
cise. Récitals are of no avail to cure the want of fundamental pow- 
er to issue bonds, but they are needful and commonly made to save 
the purchaser from examination and proof in respect of the contin- 
gencies of fact upon which a grant of power was exercised ; and up- 
on this distinction in their legitimate office and bearing must their 
force be determined. When power appears, however, to issue bonds 
for the purpose stated, and défense is sought, through violation of 
Constitution or statute in its exercise — in exceeding the limit of in- 
debtedness or like restrictions of the grant — such departure from the 
power has given rise to difficulty in ascertaining the true line of dis- 
tinction and just effect of récitals in bonds so issued ; and it may be 
conceded that the authôrities hâve not been harmonious in stating 
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the rule applicable in such cases, particularly when a constitutional 
provision is violated. Thus, in the opinion cited for plaintiff in er- 
Tor, in Fledges v. Dixon County, 150 U. S. 182, 187, 14 Sup. Ct. 71, 
37 L,. Ed. 1044, it is remarked, in substance, on référence to the prior 
Lake County cases (130 U. S. 662, 9 Sup. Ct, 651, 32 L. Ed. 1060; 
130 U. S. 674, 9 Sup. Ct. 654, 32 L. Ed. 1065 ; and 147 U. S. 230, 
13 Sup. Ct. 318, 37 L. Ed. 145), that récitals in bonds may estop 
against déniai of législative authority, but no such estoppel can arise 
when a constitutional provision is violated. Nevertheless, later dé- 
cisions of the Suprême Court hâve, as we believe, set aside the ex- 
ception from the elementary doctrine of estoppel above indicated, 
and upheld and established the rule as equally applicable to récitals 
of fact, within the knowledge of the municipality, and necessarily 
committed to its proper ofïîcers to ascertain and certify, as to a con- 
stitutional limit of indebtedness or like restrictive provisions upon 
the exercise of the power. Gunnison County Commissioners v. Roi- 
lins, 173 U. S. 255, 263, 19 Sup. Ct. 390, 43 L. Ed. 689; and au- 
thorities there reviewed; Waite v. Santa Cruz, 184 U. S. 302, 320, 
22 Sup. Ct. 327, 46 L. Ed. 552 ; and, in this court, Wesson v. Saline 
Ce, 73 Fed. 917, 920, 20 C. C. A. 229, and Wesson v. Town of Mt. 
Vernon, 98 Fed. 804, 807, 39 C. C. A. 301; King v. City of Superior, 
117 Fed. 113, 115, 54 C. C. A. 499. So the fact alone that défense 
is sought for violation of a constitutional provision, instead of a 
législative requirement, in the issue of bonds, is insufficient, under 
thèse controlling authorities, to avoid such estoppel from récitals of 
fact thereupon in the bonds. It goes without saying that the Con- 
stitution is paramount in ail its provisions, and the statutory grant, 
which is the direct source of municipal authority, must conform to 
such provisions; that Constitution and statute are alike binding up- 
on the municipality and those claiming under ït; that transactions 
on its part, in dérogation of the authority thus conferred, are with- 
out validity as to parties or privies ; and that the sovereign source 
of municipal power may, in clear terms, provide against recovery, 
through estoppel by récitals or otherwise, upon bonds so issued, even 
in the hands of the bona fide purchaser under such restraint of au- 
thority. But the présent inquiry is not within either of thèse prem- 
ises, and the défenses set up can be upheld only upon the broad ground 
that the nature of the alleged violation of Constitution and statute 
prevents estoppel by récitals in the bond, and that the bona fide pur- 
chaser was bound to take notice of the facts constituting the violation. 
The statutory authority, as before mentioned, was to fund the in- 
debtedness of the county, outstanding in bonds or other obligations, 
"which are the binding, subsisting légal obligations of such county," 
with new bonds to be issued by "the proper corporate authorities," 
when such arrangement was authorized by vote of the people. This 
power became operative for funding, as both of the conditions pré- 
cèdent were in existence — an indebtedness in légal obligations to be 
funded and an affirmative vote for funding. For exercise of the 
power the character and amount of the various obligations must be 
ascertained, and necessarily by the corporate authorities referred to, 
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in the absence of other provisions. Waite v. Santa Criiz, ISi U. S. 
303, 330, 33 Sup. ,Ct. 337, 46 L. Ed. 553. In such case— as perti- 
nently said in Dixon Co. v. Field, 111 U. S. 83, 93, 4 Sup. Ct. 315, 
38 L. Ed. 360, and quoted witli approval in Gunnison Co. Commis- 
sioners v. Rollins (page 364 of 173 U. S., page 390 of 19 Sup. Ct. 
[43 Iv. Ed. 689]), supra — "the meaning of the law granting power 
to issue the bonds is that they may be issued, not upon the existence 
of certain facts, to be ascertained and determined whenever disputed, 
but upon the ascertainnient and détermination of their existence, by 
the officers or body designated by law to issue the bonds upon such 
contingency" ; and their détermination and récital thereupon are "con- 
clusive of the fact and binding upon the municipality." The county 
authorities determined the character and amount of légal obligations 
for this funding issue, their finding was ratified by the vote there- 
upon, and the bonds were issued with express récital of fact in con- 
formity with such finding. If any portion of the original bonds so 
funded were open to défense for invalidity — either for want of com- 
pétent statutory authority for the issuance, or for exceeding the con- 
stitutional limit, if the limitation were applicable under the vote for 
such issue — it was only the outstanding portion for which no judg- 
ment had then been recovered ; and the fact that such questions were 
then involved in nowise appears from the récitals. That the pur- 
chaser was not bound to examine the records for siich particulars, 
under the récitals, is settled (Evansville v. Dennett, 161 U. S. 434, 
443, 16 Sup. Ct. 613, 40 E. Ed. 760 ; Waite v. Santa Cruz, 184 U. S. 
303, 317, 32 Sup. Ct. 327, 46 L,. Ed. 553) ; and, under the above- 
stated doctrine applicable to such récitals, we believe it to be equally 
vvell settled that this purchaser was entitled to assume that the county 
authorities performed their duty, ascertained ail the facts upon which 
liability depended — necessarily including the inquiries of fact upon 
which the applicability of the constitutional limitation depended — and 
that no obligations entered into the funding issue which were not so 
established as a valid indebtedness. The testimony is clear and un- 
disputed that he purchased the bonds in suit, for value, relying upon 
their récitals, and with no information to raise doubt of their truth- 
fulness. 

We are satisfied that the récitals were within the authority confer- 
red upon the county officers, who executed and issued the bonds, and 
are sufficient to support the direction of verdict and judgment for re- 
covery. The judgment, accordingly, is affirmed. 
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CASTAGXINO et al. v. MUTUAL RESERVE FUxN'D LIFE ASS'X et al. 

(Circuit Court of Appeals, Sixth Circuit. November 20, 1907.) 

No. 1,678. 

INSUBAKCE— Suit fob Construction of Life Policy— .Iurisdiction to Géant 
Relief Against Fokeibn Company. 

Wliere a life Insurance company incoriiorated uuder tlie laws of one 
State lias subjected itself to suit in anotber state in wbicb it does business, 
bas agreed in aecordance witb Its laws tbat service of process inay be 
niade upon the Insurance conimissioner of sucb state, and bas issued poli- 
cies to its citizeus, sucb a policy holder bas the rigbt to maiutain a suit 
against it in his own state in either the state or fédéral courts for a con- 
struction of his policy and a détermination of bis rights tbereuuder and 
the legality of acts of the company as bearing thereon, and such right may 
not be denied on the groand tbat such a suit is an Interférence witb the 
internai management of a foreign corporation. 

[Ed. Kote. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 33.] 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

ïhe bill was flled against the Mutual Reserve Fund Life Association and 
its successor, the Mutual Reserve Life Insurance Company, to iuterpret and 
enforce a contract in the form of a policy or certiûcate of Insurance issued 
by the défendant corporations for $5,000 on the life of Emanuel Castagnlno, 
in favor of the other plainfiff, his wife. The Mutual Reserve Fund Life Asso- 
ciation was incorporated under the laws of New York, February 9, 1881, and 
reincorporated December 23, 1883. It accepted the provisions of the Insurance 
laws of New York of 1892, and received an amended charter February 25, 
1902 ; its name being then changed to the Mutual Reserve Life Insurance Com- 
pany. The présent policy was issued August 31, 1888, when the plaintiff 
Castagnlno was 43 years old, and after the Mutual Reserve Fund Life Associa- 
tion had accepted the provisions of the law of Tennessee authoriziug the service 
of proeess on the Insurance commissioner of tbat state. It was issued, as usual 
in such cases, in considération of the application and its statements, and the 
payment of the admission fee, of the annual dues for expenses, and ail mort- 
uary premiums, payable at the home office in New York City, within 30 days 
from the flrst weeîi day of Februaiy, April, June, August, October, and De- 
cember, of every year during the continuance of the policy, and subject to ail 
the provisions, requirements, and benefits stated in the policy, whicli were 
made a part of the contract, and are set out in an exhibit to the bill. The 
plaintiffs claim tbat the dues for expenses were tixed at the sum of .Ç15 for 
each year, and tbat the défendants, before the delivery of the policy, establish- 
ed the amounts to be paid for the mortuary premium every two montbs during 
its existence, and that the plaintiffs bave paid such amounts for the expenses 
and for mortuary premiums during the existence of tbe policy and up to the 
présent tlme. 

The policy contains certain provisions respecting the reserve or emergency 
fund, the organization of tbe so-called mortuary department of tbe associa- 
tiou, and the contract between the association and the Central Trust Company 
of New York, and states that the policy contains a certiflcate tbat the asso- 
ciation had deposited witb such trust company, as a reserve or emergency 
fund, on March 31, 1888, the amount of $1,4(53,283.38, of wbicb $1,024,500 
was in bonds, and $80,672.78 in cash. According to tbe policy 25 per cent, of 
the net receipts of the mortuary premiums during a period of 15 years from 
tbe date of the policy was to be added to the reserve or emergency fund, whicb 
should be properly invested and the interest placed to the crédit of the death 
fund. It was further provided tbat the reserve fund above $100,000 should 
be applied to the payment of claims in excess of the actuaries' table of mortali- 
ty, and to make up any deflciency that might exist in tbe doatb fund, when 
any claim by death was due after tbe mortuary premium call. Tbe polic-y 
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further provided that the annual mortnary premiums after the policy had been 
in force 15 years froni date sliould not include any further contribution to 
tlie reserve or emergency fund, nor should the net amount of such annual 
mortnary premium thereafter exceed the annual premiums required by the 
aetuaries' table of mortality, or the actual mortality expérience of the asso- 
ciation. At the expiration of said 15 years, there should be credited to tlie 
policy the équitable proportion ot the total surplus or reserve fund accumula- 
tion, and also the équitable share of such reser\'e or emergency fund accumu- 
lation contributed by members whose policies had terminated. The amount 
thus accumulated to the crédit of the reserve or emergency fund might be dis- 
tributed at the option of the policy holders, either as a tontine accumulation 
payable in cash, or be used as cash toward the payment of future dues and 
mortuary premiums. 

When the policy was deliveredi, the association had a local manager and 
agent in Tennessee. He was afterwards vcithdrawn, and the plaintiffl was com- 
pelled to pay his annual dues and mortuary premiums or assessments upon the 
policy at the home ofîice in New York Oity. When the policy was delivered, 
the plaintiflf paid an admission fee of .$20, and the annual dues for expenses 
of i?15, and was informed and believed that a certain sum was flxed by the 
policy for the mortuary premiums to be paid every two months during the 
existence of the policy. The policy fixed the mortuary premium at $12,90, pay- 
able in eaeh of the six months named, or $77.40 a year. The plaintiff paid 
thèse premiums at that rate until 1889, when they were increased to $13.35. 
They remalned at that sum during the years 3889, 1890, 1891, 1892, 1893, and 
1894, and up to the month of August, 1895. At that time tlie executive com- 
mittee of the association, under the pretext that policies of this class were not 
paying for the Insurance provided, unlawfully and arbitrarily increased the 
mortuary premiums from $13.35 to $15.05, every two months, or $106.30 per 
annum, ahd collected the premiums at that rate during the rest of the year 
1895 and the years 1896 and 1897, up to March, 1898. Beginning with March, 
1898, the premiums were increased from $17.05 to $26.40 (or $158.40 per an- 
num), for the years 1898 and 1899, up to December. In that month the mor- 
tuary call was increased to $30.15 (or $180.90 per annum). This lasted until 
Februâry, 1900, when the premium was increased to $32.05 (or $192.30 i>er an- 
num). In April, 1901, the premium was increased to $33.90, at which amount 
It continued up to and including the month of Februâry, 1902. During this 
time the défendant made three spécial assessments, each for $33.90, one in 
.Tuly, one in September, and one in December, 1901, so that the total mortuary 
premiums for 1901 amounted to $305.10. Beginning with the month of Feb- 
ruâry, 1902, the association increased the mortuary premiums to $37.65, and 
this rate lasted up to Februâry, 1903. Beginning with that month, the mortu- 
aiy premium waa increased to $41.40 (or $248.40 per annum), which rate was 
maintained up to the month of Februâry, 1904. Beginning with April, 1904, 
the premium was increased to $45.15. This rate lasted until March 1905. 
During this time, three spécial assessments, each for $45.15, were made, one 
on September 1, 1904, one on November 1, 1904, and one on Februâry 1, 1905. 
The amount paid during the year of spécial assessments, including the latter, 
was $406.35. Beginning with March, 1905, the mortuary premium was in- 
creased to $48.90, which continued up to and including March, 1900. Dur- 
ing this time, two spécial assessments, eaeh for $48.90, were made, one on 
March 3, 1905, and one on July 1, 1905. During this last year, the mortuary 
premiums and spécial assessments amounted to $391.20. On April 2, 1906, 
the mortuary premium was ralsed to $52.65. This was paid. On June 1, 1906, 
a call was made for $52.65, which was not paid to the company owing to this 
suit, in which thè plaintiff prayed that a receiver be appointed and any future 
calls collected may be held to await the resuit of the litigation. 

The plaintlfiC Insists that thèse mortuary calls and spécial assessments were 
not made In accordance with the provisions of the policy or constitution and 
by-laws of the association, or of the laws of New York governing that cor- 
poration, but arbitrarily and unlawfully made ; that they were extortionate 
and were paid under protest, because of duress, the plaintiff believing the policy 
would be forfeited if the premiums and assessments were not promptly paid. 

After the policy had been in force more than 12 years, namely, on June 15, 
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1901, the plaintiff ^yas notifled by the association tliat a call liad Ijeen made by 
order of the board of directors and the executive committee for the amount of 
the reserve to the aàte of the amendment to the by-laws, determined by the 
actuaries' table of mortality, vvith interest at 4 per cent, per annum, and that 
there was due upon the policy under this eall $1,362.80, payable wlthln 30 days 
from date, which amount, if plaintiiï so desired, would be loaned him for the 
purpose of mailing payments, upon the security of such iusurance. That notice 
stated that the cause of the eall was that it had been determined hy the 
actuaries of the association that the net contributions to the death fund made 
by the members of the class to which the policy of the plaintiff belonged had 
been less than the tabular mortality by the actuaries' table of mortality, and 
less than the rate of mortality experienced, and therefore the assessment was 
levled for the purpose of providing the reserves which would be required un- 
der the contract of Insurance. Plaintiff claimed that this call and notice were 
wholly unauthorized and void ; that the plaintiff had paid ail he was liable for, 
and could not be held liable for any suni or assessment on accouut of any de- 
ficiency which was assumed to exist or in faet existed at the date of the as- 
sessment, and, as a matter of fact, no such deficiency existed in the resen'e 
fund or in the death fund at that date. 

Plaintiff insists that under the policy no annual mortuary premlums after 
August 31, 1903, being 15 years from the date of the policy, could lawfully in- 
clude any further contributions to the reserve or emergency fund mentioned lu 
the policy, nor could the net amount of any annual premium be charged after 
that date against the plaintiff in excess of the annual premlums required by 
the actuaries' tables of mortality and the actual mortality experienced by 
the association. For this reason, the plaintifCs say that ail the assessment? 
and mortuary premiums since August 31, 1003, are excessive and illégal. 

At the end of five years after the issuance of the policy, the plaiutiffs were 
entitled every flve years to a bond to be issued on their policy ; but this pro- 
vision has never been eomplied with, but wholly disregarded. The défend- 
ant claims that It had been released by the Législature of Xew York from 
complianee wlth the terms of the charter, but plaintiff insists that no Légis- 
lature has attempted to do this. 

The prayer asks: That the défendant be enjoined from making any fur- 
ther calls for mortuary premlums and spécial assessments, or declaring nul! 
and void the policy for nonpayment of mortuary premiums or assessments, 
or on any other ground, until the further order of the court. That a receiver 
be appointed to reçoive and hold, subject to the order of the court, such sums 
as are or may become due upon the policy pending the suit. That the court 
construe the policy and détermine and fix the rights and Interests of the plain- 
tiflfs, and the obligations and duties of the défendants, and enforce the same 
by proper orders and decrees. That an aecount be taken and stated by and 
between the plaintiffs and the défendant, and it may be determined In what 
sum the défendant is indebted to the plaintiffs, and that plaintiffs may bave 
a decree against the défendant for the amount due. That it may be decreed 
that the défendant had no rlght to make spécial or extraordlnary assessments, 
or any assessment above the sum of $13.35, flxed in the policy. That the sums 
eollected by mortuary calls or spécial assessments, in excess of the annual 
dues and mortuary premiums eollected, may be ascertained, and the plaintiffs 
hâve a decree against the défendant for the same. That it may be decreed that 
the défendant had no right on or after August 31, 1903, to include any fur- 
ther contributions to the reserve or emergency fund, That ail sums eollected 
after August 31, 1903, on aecount of mortuary premiums or spécial assess- 
ments, may be tound and decreed to be owing and due from the défendants. 
That the équitable proportion due the plaintiffs on August 31, 1903, at the 
end of 15 years from the date of the policy, be ascertained, and a proper de- 
cree of the same made. That the spécial assessment made Juue 1, 1901, for 
the sum of $1,308.80, under which this charge was made a lien upon the policy, 
be declared to hâve been done lllegally and without authority, and that the 
charge and assessment be canceled and held for naught. That the mortuai-y 
calls of June 1, 190G, and the succeeding monthly calls after such date, be 
held to be without authority and illégal. 

If the relief specifically prayed for be not granted, and the policy is to be 
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luterpreted as contended by the association, the plaintiffs pray that tlie court 
inay flnd and decree tliat tlie plaintiffs were iuduced by fraud to accept tbe 
policy and to submit to the demands and exactions of the défendants, and for 
thèse reasons the polley be held void, and that the court decree that the sums 
be repaid to the plaintiff with interest. 

A copy of the constitution and by-laws of tlie association, and aiso of the 
various laws of New Yorlt governing it, do not appear la the bill ; but it is 
averred that the défendant lias them in its possession and can produce them 
If required or if neeessary. 

The défendant demurred to the bill on 10 grounds. The demurrer was sus- 
tained evidently upou tbe ground that the court could uot graut the prayer 
of the bill without interfering with the internai management, administration, 
and control of a foreign corporation, and therefore had no jurisdiction in the 
premises. In a brief opinion the court clted and foUowed the following cases : 
Taylor v. Mutual Reserve, 97 Va. GO, 33 S. E. 385, 45 L. R. A. 621 ; Howard v. 
Mutual Reserve, 125 N. C. 49, 34 S. E. 190, 45 L. R, A. 853 ; Condon v. Mutual 
Réserve, 89 Md. 99, 42 Atl. 944, 44 L. R. A. 149, 73 Am. St. Eep. 1C9 : Clark v. 
Mutual Reserve, 14 App. D. C. 154, 43 L. R. A. 390; Gaines v. Sup. Coun- 
cil Royal Arc. (C. C.) 140 Fed. 978 ; Gault v. Mutual Reserve (C. C.) 121 Fed. 
403. 

Wm. M. Randolph, George Randolph, and Wassell Randolph, for 
appellants. 

T. B. Turley, E. R. Turley, and John D. Martin, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge (after stating the facts as above). If 
the cases cited by the court below were decided rightly, the demur- 
rer was properly sustained, and the judgment should be affirmed. 
The présent case therefore turns upon the strength of the rule pro- 
mulgated in those cases. The leading ones, the Clark, from the Dis- 
trict of Columbia, the Condon from Maryland, the Taylor from Vir- 
ginia, and the Howard from North Carolina, were ail decided about 
the same time, in 1899, following the décision in the Clark Case. Two 
other cases, the Gault and the Gaines Cases, were decided by the Unit- 
ed States district judges in Tennessee, and appeared to hâve no orig- 
inal force. They simply followed the others. The leading cases re- 
ferred to were ail attempts, by suits in equity, to enjoin the collec- 
tion of illégal assessments, and to recover, them back, and relief was 
denied on the ground that the court of a state other than the state 
of the insurance company could not exercise jurisdiction to inquire 
into the internai management and administration of a mutual life in- 
surance company, because that was beyond its reach, and it could not 
make its order effective in the way of punishing or correcting either 
the officers of the corporation or the corporation itself, if it should 
find there had been a dereliction of duty. 

Later than thèse are the cases of Strauss, Ebert, and Benjamin. 
Strauss v. Mutual Reserve, etc., Ass'n, 126 N. C. 971, 36 S. E. 352, 
54 E. R. A. 605, 83 Am. St. Rep. 699 ; Ebert v. Mutual Reserve, etc., 
Ass'n, 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 457; and Benja- 
min V. Mutual Reserve, etc., Ass'n, 146 Cal. 34, 79 Pac. 517. 'The 
Strauss and Ebert Cases were suits to recover damages for the wrong- 
ful cancellation of certain policies of this company. The Benjamin 
Case was a suit to recover back certain illégal assessments which were 
made and collected. The cases were not différent essentially from 
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that at bar. In each the court was required to construe the consti- 
tution, by-laws, and policy, the fundamental law of the association, 
and détermine therefrom whether certain assessments were or were 
not valid. That is what the plaintiffs below seek, and that is what 
the court below held they could not secure, except in New York. 
Some of the courts which declined to take jurisdiction seemed alarmed 
at the possibiHty of confusion if every state in which the insurance 
Company did business should entertain suits to construe and enforce 
its policies. It seems to us, however, it would be casier for the far- 
away htigants to hâve that matter handled at their homes, rather 
than take a trip to New York and hire a lawyer there for the same 
purpose. A citizen who takes a pohcy in Tennessee in a New York 
company, after the company had agreed that service of process in 
Tennessee might be made upon the insurance commissioner of that 
state, has reason to beHeve that he or his beneficiaries, if the com- 
pany fails to treat them rightfuUy, will hâve a ready resort to the 
courts of Tennessee for redress. It is not necessary to take the view 
that, in order to construe and enforce a pohcy, there must be an in- 
terférence with the internai management of the company. The in- 
ternai management will go on as before, and there will be no inter- 
férence with the constitution and by-laws or with the lawful authori- 
ty of the officers of the corporation. In construing a policy it is 
not necessary to interfère with the proper discrétion of the officers. 
Where there is discrétion, the officers will be allowed full range; it 
is only where there is no discrétion, and the act is clearly unauthorized 
and wrong, that the law will interfère. In the cases to which we 
hâve referred, one in North Carolina, one in Minnesota, and one in 
California, it was necessary to construe the policy in connection with 
what the company had done, as shown by the insurance reports of 
New York. But the matter was entirely simple. There was no at- 
tempt to entrench upon the rights or the authority of the officers. 
What they did was plain, and the law was plain, and there was no 
reason why the court of the state where the policy holder lived and 
the insurance was written and the contract made should not take juris- 
diction of the suits that resulted. If ail this applies to the courts of 
the States, much more does it apply to the courts of the United States. 
The judgment is reversed, and the case remanded for further pro- 
ceedings. 



QUINLAN V. GREBIsr COUNTY, KY. 

(Circuit Court of Appeals, Sixth Circuit. December 19, 1907.) 

No. 1,440. 

1. CouNTiKs— Conditions Pbecedent to Issiue of Bonds— Pkesumption as to 
Peefokmance. 

A judge of a eounty court in Kentucky, aeting under statutory authority, 
çalled a spécial élection to détermine whether or not the eounty should 
siibscribe for a certain amount of the stock of a raiiroad company and is- 
sue its n^otiable bonds for the amount, the gubscription to be subject to 
certain stated conditions, one of which was that it should not be made 
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nor the bonds issued "until said county * * * is fully and completely 
exoiierated from tlie payment of the capital stock voted by said county 
and authorized to be subscribed" to another railroad company. The prop- 
osition havlng been carried, the judge subsequently entered an ordér re- 
cltlng that, "the court belng sufficlently advised," the bonds should issue, 
and they were thereupon issued and delivered, and the stock received 
by the county. At that time spme years had elapsed since the county 
voted to subseribe to the stock of the other railroad company, and the 
clerk had been authorized to make the subscription, but no further stepsi 
had been taken to that end. Held, in an action against the county by a 
bona flde holder of ' bonds so Issued, that the presumption arising from 
the subscription and Issuance of the bonds, and the order of the judge 
authorizing the same, the condition précèdent had been fulOlled, and the 
county exonéra ted from liability on account of its prior subscription was 
not overeome but \i'aS strengthened, where, although moi-e than 30 years 
had elapsed, no contraot completlng such subscription had ever been made 
or demanded. : 

[Ed. Note.— -For cases In point, see Cent. Dig. vol. 36, Municipal Cor- 
porations, § 1943.] 

2. Same— Condition qb Cqvenant-^Bonds in Aid of Eailkoad. 

Where a proposition adopted by a vote of a county to subscribe for 
stock of a railroad company, to aid in the construction of its proposed 
poad and to issue negotiable bonds of the county therefor, contalned a 
provision that the subscription should be on condition that the company 
should locate and copstruct its r<pad through the county, and should ex- 
pend the amount subscribed wlthin the limits of the county, such provision 
did not dreate a condif loi précédent to the ifesuance of the bonds, but the 
acceptanee of the subscription: imposed an obligation on the company to 
: perform the condition çùbsequentlyi the f allure tci fùlly comply with 
■whlchwould not Inv^lidate the bonds in the hands of a bona fide holder. 

[Ed. Note. — For cases in poiat, see Cent. Dig. vol. 36, Municipal Corpo- 
rations, § 1&87.] 

3. OoNTBACTS— Construction— Conditions Précèdent. 

The question \vhether the performance of a stipulation In a contract ia 
a condition précèdent to the performance of other stipulations in it dé- 
pends upon the order in whleh the parties intend the several stipulations 
to be ;performed. The calling, of a provision or stipulation a condition 
is not cpnclusive, and if from the contract or other circumstances it Is 
'seen that It was not the intention of the parties that its performance 
should be a condition pi-ecedent it wlll not be held to be such. 

■ [Ed. Note. — For cases In point, see Cent Dig. vol. 11, Contracts, § 1015.] 

4. Municipal Corporations— Bonds— Presumption or Vai-ïdity- Absence ov 

'Recitam. 

The absence of a recltalln municipal bonds that the conditions to their 
issue bave been complied with does not deprive them of their character of 
negotiable instruments, nor of tbe beneflt of the ordiuary presumptions 
which attend such instruments. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3G, Municipal Cor- 
porations, § 1956.] 

Lurton, Circuit Judge, dissenting. 

In Error to tlie Circuit Court of the United States for the Western 
District of Kentuclcy. 

This is an action brought by the plaintlfC in error to recover the contents 
of certain bonds .and coupons alleged to bave been issued by the défendant in 
error in 1872, in payment, with ottier like bonds,, for shares of stock of tbe 
Ôumberland & Ghio Railroad Company. The plaintlffi clalms to be the holder 
for value and owner of the bonds and coupons which arç the subject of the 
controyersy. ; By s.tipulatiçn, the case was tried by the court without a .iurj'. 
The court made a flnding of facts, and declared its conclusion oflaw thereon. 
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The resuit of its conolusiou was that the plaintlffi was not entitied to recover, 
and judgment was eutered accordingly. ïhe plaintlff tbereupou sued out this 
writ of eri'or. 

By an act of the Législature of Kentucky, passed February 24, 1809, the 
above-named railroad company was incorporated aud authorized to construct 
a railroad from a point on the Ohlo river to a point on the boundary line 
between Kentucky and Tennessee. Acts of Kentucky 1869, vol. 1, p. 463, c. 
1578. In the course of its authorized route was Green county, the défendant 
in this suit. WIth a view, apparently, to eiiable the counties along its route to 
aid the railroad company in tlie construction of its road, authority for that 
purpose was conferred by the act as foUows : "Sec. 15. That auy city, town 
or county through which said proposed road shall pass is hereby authorized 
to subscribe stock in said railroad company in auy amouut any such city, town, 
or county niay désire ; and that the county court of any such county is au- 
thorized to issue the bonds of their respective counties in such amount as 
the county court may direct ; and the chairman and board of trustées, or mayor 
and aldermen of any town, and the mayor and aldermen or council of any city, 
are hereby authorized to issue the bonds of thelr respective towns or cities in 
like mannér. Ail said bonds shall be payable to bearer, with coupons attach- 
ed, bearing any rate of interest not exceeding six per cent, per annum, payable 
semi-annually in the city of New York, payable at such times as they may 
designate, not exceeding thirty years from date ; but before any such subscrip- 
tion on the part of the city, town or county shall be valid or binding on the 
same, the mayor and aldermen, or chairman and board of trustées of any town, 
the mayor and aldermen or council of any city, and the county court of any 
county having jurisdiction, shall submit.the question of any such subscription 
to the qualified voters of such city, town or county in which the proposed sub- 
scription is made, at such tinie or times as said chairman and board of trus- 
tées, or mayor and aldermen of any town, mayor and aldermen or council of 
any city, or the county court of any county, as aforesaid, may, by order, direct ; 
and should a majority of the qualified voters voting at any such élection vote 
in favor of subseribing said stock in said railroad company, it shall be the duty 
of such county court, trustées, or other authorities aforesaid, to make the sub- 
scription in the name of their respective cities, towns or counties, as the case 
may be, and proceed to bave issued the. bonds to the amount of such subscrip- 
tion as hereinbefore directed." And it vi'as further provided that the applica- 
tion for such proceedings might be made to the judge of the county court In- 
stead of the court; whereupon he was vested with the same power. And the 
railroad company was authorized to "reeeive subscriptions of stock to their 
company by Individuais, towns, cities, counties, or other corporations, whether 
payable in money or other things, with such terms and times of payment, con- 
ditions annexed, and kind of payment that may be set forth in the subscrip- 
tion." 

On June 17, 1869, upon the request of the commissioners of the railroad 
company, above named, the Judge of the county court entered the order follow- 
ing: 

"Présent, Thos. R. Barnett, Judge. 

"Whereas the Commissioners of the Oumberland & Ohlo Railroad Company, 
by virtue of the authority delegated to them by the charter of said company, 
hâve requested the county court of Green county to order an élection in the 
said county of Green, and to submit to the qualified voters of said county the 
question whether said countj' court shall subscribe for and on behalf of said 
county, two hundred and fifty thousand dollars to the capital stock of the 
Cumberland & Ohio Railroad Company and payable in the bonds of said coun- 
ty, having twerity years to run, and bearing six per cent, interest from date, 
and upon condition that said company shall locate and construct said railroad 
through the said county of Green, and within one mile of the town of Greens- 
burg, in said county, and shall expend the amount so subscribed within the 
limits of Green county ; and also upon the further condition that said bonds 
shall not bé issued or said county pay any part of the principal or interest on 
said amount subscribed to said Cumberland & Ohio Railroad Company, until 
said county oî Green is fully and completely exonerated from the payment of 
the capital stock voted by said county, and authorized to be subscribed by said 
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Green county court to tlie Elizabethtown & Tennessee Railroad or any part ot 
tlie interest tliereon. It is therefore ordered by tlie court that an élection by 
the qualified votes of Green county, at the voting places îq sald county, be held 
and conducted by tbe several officers as prescribed by law for holding élections 
on the third day of July, 18C9, to vote on the question as to whether or not the 
sald county court shall, for, and on behalf of said county subscribe two hun- 
dred and flfty thousaud dollars to the capital stock of the sald Cuuiberlaud 
& Ohlo Kailroad condltioned and to be paid, as above stated." 

The élection was held. The vote was in favor of the proposition and was 
so properly certified. Thereafterwards, and on June 3, 1870, the county judge 
made an order, wherein aftel" reciting the proceedings above recited, lie says: 
"I * * • (jo hereby subscribe for two hundred and fifty thousaud dollars 
of the capital stock of the sald Oumberland & Ohlo Kailroad Company for and 
on behalf of sald county of Green, whlch subscription is to be paid in the bonds 
of sald county as prescribed In said order of submission, and this subscription 
is made with the conditions set out In the ùrder of this court ordering said 
élection and now of record In the office of thls county." On October 12, 1871, 
the county judge ordered the bonds to be printed. The bonds, of which thèse 
in suit were a part, were issued and delivered to the railroad company during 
the succeedlng year, 1872, the bulk of them on or about August luth, on which 
day the county judge made the following order : 

"Présent, Thos. R. Bamett, Judge. 

"Application was this day made to the presiding judge of the county court 
of Green county, by the président and board of dlrectors of the Cumberland 
& Ohlo Railroad Company to issue the balance of the bonds of said county 
to the amount of the subscription of sald county of Green to sald Cumberland 
& Ohlo Railroad Company, and the court being suffleiently advised, it Is or- 
dered by the court that the balance of said bonds be and they are hereby order- 
ed to be Issued, the sa me to be signed by tbe judge of said county court of 
Green county, and countersigned by the clerk of said court, as required by the 
charter of said company," 

Thereupon the $250,000.00 of the capital stock of the railroad company was 
delivered tO the county, which has since been retained and owned by it. For a 
time the c-ounty raised by tax and paid the interest accruing on tbe bonds, 
but thereafter it refused to recognize their validitj', and refused to make fur- 
ther payment. The plalntlfC Is the bona flde holder for value of the bonds and 
coupbns in suit, but had notice that the railroad had not been built furtJier 
than from the north Une, of said connty to Greensburg, which is about one- 
quarter of the way throiigh the county. As to this latter tact, it may be 
noted in this connection that only ,$150,000 of tbe proceeds of the bonds had 
been expended by the Cumberland & Ohio Railroad Company in the construc- 
tion of the road, and thls was on that part of tbe road north of Greensburg. 
This expenditure did not complète that portion of tbe road, but it was complet- 
ed by the Louisville & Nashvllle Railroad Company under tlie stipulation in a 
lease to it of its road by the Cumberland & Ohio Railroad Company, but at 
what cost does not appear. In respect to the conditions of the subscription 
for stock to pay which thèse bonds were voted, tbe f acts were thèse : In 1868 
at an élection in Green county it had been voted to subscribe for $300,000 of 
the stock of the Elizabethtown & Tennessee Railroad Company, to be paid for 
In the bonds of the county. Upon inaking a record of this élection tlie county 
court made the following order: "It is now therefore ordered that the clerk 
of thls court, for and on behalf of the county of Green, make said subscription 
on tbe terms specifled in the order submltting the question to a vote as aforé- 
said." But nothing further was ever doue lu regard to such a suliscription 
either by the county or the Elizabethtown & Tennessee Railroad Company. 
No stocls was issued to the county or bonds issued to the railroad company. 
Some further ineidental facts wlll be hereafter mentloned in the opinion in the 
discussion of the questions iuvolved In the controversy. The bonds in suit, ex- 
cept the numbers glven to each bond and the amount therelh specifled, were 
in the form following : , 

"United States of America, county of Green, $500.00. State of Kentucky. 
For the Cumberland & Ohio Railroad. 

"Twenty years atter date, the county of Green, in the state of Kentucky, 
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wUl pay to tlie liolder of tliis bond the sum of flve hundred dollars witli in- 
terest tbereon at the rate of six per cent, per annum, payable semi-annually 
upoQ présentation of the proper coupons hereto attached, tor the principal 
and iiiterest being payable at the banlî of America, in the city of New Yorli. 

"In testimony whereof, the judge oï said county of Green has iiereuuto set bis 
hand and aflïxed the seal of said couuty, on the flrst day of April, A. D. 1871, 
and caiised the same to be attested by the county clerlv, who bas also signed the 
coupons hereto attached. 

"[Greeu county seal.l T. I{. Barnett, Judge. 

"D. T. ïowles, Clerk." 

The conclusion of huv by the court Ijelow was "that the plaintifC is not en- 
titled to recover, because the conditions upon wbich the subscription for the 
capital istoelc of the Cumberlnnd & Ohio Railroad Company was mado, and up- 
on which the bonds sued on were issued, bave not been performed or com- 
plied with." 

George Du Relie and E. F. Trabue, for plaintiff in error. 
Ernest Macpherson, for défendant in error. 

Before EURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge (after stating the facts as above). 
The questions to be decided upon the facts found, the substance of 
which has been stated, and the proper inferences to be drawn there- 
from, are thèse : First, whether it should be held that the county 
of Green had been exonerated from the payment of the subscription 
for the capital stock of the Elizabethtown & Tennessee Railroad Com- 
pany ; and, second, whether thèse bonds are invalid in the hands of 
the plaintiff by reason of the fact that only $150,000 of the proceeds 
of the bonds hâve been expended in the construction of the road in 
Green county, or by reason of the fact that the same has not been 
built througîi the county. Thèse questions turn largely upon the 
proper interprétation of the so-called conditions upon which the coun- 
ty authorized thèse bonds to be issued. 

Upon our conférence after the original argument in this court, 
we were in doubt upon some of the questions presented for décision, 
and certified them to the Suprême Court for its opinion. One — the 
first of the questions — as that court thought, involved too many points. 
But we requested that if that question should be deemed too broad, 
then that the court should advise us whether, "Assuming the facts to 
be as found, was a bona fide purchaser, before maturity of thèse bonds 
and coupons for value, entitled to assume in his purchase that Green 
county had, before their issuance, been fully and completely exon- 
erated from the payment of the capital stock subscribed for by the' 
county court of said county for and in behalf of said county to the 
Elizabethtown & Tennessee Railroad Company?" The Suprême 
Court answered this question as follows : "Construing the second 
question to inquire not whether there is conclusive presumption, but 
whether on the facts found there is any presumption at ail that the 
county had been exonerated from its former subscription to another 
railroad, we answer, Yes." Quinlan v. Green County, 205 U. S. 410, 
27 Sup. Ct. 505, 51 L. Ed. 860. On receiving this answer, we heard 
further argument upon the conséquences of the opinion given by the 
Suprême Court as well as upon the question of the character of the 
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other so-called conditions, about which the Suprême Court expressed 
no opinion. 

We agrée that the exonération of Green county from any liability 
on account of its former subscription to another railroad was a con- 
dition précèdent to the issuance of the bonds, and that without the 
accomplishment of this condition the plaintifï cannot recover. We 
concède this, although we cannot help thinking that there is room for 
the belief that the Législature of Kentucky intended that the county 
judge should détermine when and whether the condition had been 
accomplished, and that to hold otherwise is to suppose that thèse 
bonds, although they were by the terms of the statute to be negotiable 
coupon bonds, would, although issued and put upon the market, yet 
be clogged with doubt of their validity, a doubt which even now 
might be and still is urged against them. Such bonds would not be 
marketable, and their purpose would be utterly defeated. For this 
reason it has sometimes been held that, although the statute does not 
expressly nominate any officer who is to pass upon the exécution of 
the condition précèdent to the issue of such bonds, yet that, in view 
of the conséquences, an implication might arise that the Législature 
intended that the officer of the municipality in whose behalf he was 
acting, and who was charged with the custody and the issuance of 
the bonds, should, before delivering them, ascertain and détermine 
whether the condition had been complied with. Especially would 
this be so wheh the question whether there had been a compliance is 
one which calls for the exercise of judgment upon facts with which 
he would be most conversant. It is true that in most of thèse cases, 
perhaps in ail, there were récitals in the bonds of the regularity of 
the anterior proceedings or the fulfillment of conditions précèdent; 
but it would seem that for other reasons, if it is intended by the stat- 
ute that the détermination of the fact is committed to the officiai 
who issues the bonds, such détermination ought to settle the fact. If 
in such conditions the bonds should be issued without such détermina- 
tion, the question would be open. But hère the county judge acted 
advisedly. In the order that the bonds be issued, he recites that he 
was sufficiently advised — borrowing an expression from légal procé- 
dure — to dénote that he had talcen notice of and considered the question 
whether the conditions existed which authorized the issuance of the 
bonds; in other words^ that he had exercised the function devolved 
upon him. Granting, what must be regarded as settled by authori- 
ty, that when the condition consists of a distinct and indubitable 
fact, and nothing is left to the judgment of the officiai charged 
with the delivery of the bonds, his delivery of them without the 
occurrence of the condition would be unauthorized and the bonds 
be void, yet it would seem upon principle, that if the question whether 
the condition has been accomplished is one of doubt and uncertainty, 
and it is apparent that the officer who has charge of the issuance of 
the bonds is to détermine the fact of compliance with the condition, 
his détermination would conclude the question, and, if in the affirma- 
tive, bind the county. This is, as we understand, the doctrine on 
which the judgment of the Suprême Court in Proyident Trust Co. 
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V. Mercer County, 170 U. S. 593, 604, 18 Sup. Ct. 788, 42 h. Ed. 1156, 
was finally rested. But without pursuing that subject further, we 
are of opinion that, upon other grounds, the question whether Green 
county was exonerated from the obHgations of the former vote should 
be determined in the affirmative. We may say in passing that there 
seems to be grave reasons for doubting whether Green county ever 
came under an obhgation to the Elizabethtown & Tennessee Raiiroad 
Company. The subscription was voted, and the county court ordered 
its clerk to subscribe for the stock. But that was ail. The clerk did 
not subscribe. No bonds were ever issued, and no stock was ever 
delivered or tendered to the county. In Bâtes County v. Winters, 
112 U. S. 325, 5 Sup. Ct. 157, 28 L. Ed. 744, Chief Justice Waite, after 
referring to previous cases, summed up the rule as follows : 

"The rule may be stated thus ; An aetual manual subscription on the books 
of a raiiroad company is not Indispensably necessary to bind a municipality 
as a subscriber to the capital stock. If the body or agency having authority 
to make such a subscription passes an ordinance or resolution to the effect 
that It does thereby, in the name and behalf of the municipality, subscribe 
a specifled amount of stock, and présents a copy of that resolution to the 
company for acceptance as a subscription, and the company does, in faet, ac- 
cept, and notifies the municipality, or Its proper agent, to that effect, the con- 
tract of subscription Is complète, and binds the parties according to its terms." 

This is a.careful and undoubtedly correct statement of the law upon 
the subject. See, also, Morawetz on Corp. §§ 61, 134 ; Greene v. 
Sigua Iron Co., 88 Fed. 203, 31 C. C. A. 458. The county judge 
might well hâve thought that as there had been no complète subscrip- 
tion by an aetual subscription, and by the acceptance and notification 
of the raiiroad company, the county was exonerated from its vote to 
authorize the proposed subscription. The language of the condition 
is that the county shall be "exonerated from the payment of the capi- 
tal stock voted by sâîd county and authorized to be subscribed by 
said Green county court to the Elizabethtown & Tennessee Raiiroad." 
This does not import that a completed subscription had been made, but 
only that à subscription had been authorized by the former vote; and 
the county would be exonerated if the subscription which it had au- 
thorized was not completed so as to bind the county. Thèse bonds 
were not issued until four years after the vote of the county authoriz- 
ing the subscription for stock of the Elizabethtown & Tennessee Raii- 
road Company had been taken and recorded. Meantime, this latter 
company had given no tokenof its acceptance, and the county had 
taken no further step after the direction of the county court to its 
clerk to make the subscription upon the terms specified in the order 
submitting the question to a vote. And the subscription was never 
completed. What more complète exonération from its former vote 
could the county of Green bave? But, to return to the line of rea- 
soning which we were intending to pursue, we are advised by the 
answer of the Suprême Court that there was, upon the facts found, 
a presumption in favor of the bonds that the county had been exon- 
erated from the vote to subscribe to the other raiiroad stock; not a 
conclusive presumption, but one that might be controverted. But 
there is nothing in the facts found which controvert it. On the con- 
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trary, the facts confirm the presumption. A long time has elapsed 
since the vote of the county authorized a subscription to the Eliza- 
bethtown & Tennessee Railroad Company's stock, several times the 
length of time requir.ed by any statute of limitations, even supposing 
there had been a complète agreement for the subscription — and no 
step had been taken. If it be said that the condition must hâve existed 
when the bonds were issued in order to make them valid, and that 
the lapse of time since is immaterial, the answer is that though in 
one sensé this is^ true, yet in another sensé it is important, for the 
fact that nothing had since, been donc by either party upon the footing 
of the vote is pregnant évidence to show that, when thèse bonds were 
issiied, neither the county nor the Elizabethtown & Tennessee Rail- 
road Company regarded itself as under any contract relations with 
the other. It may be that if a formai release was necessary there 
might be some weight in the suggestion that the trial court has found 
that no such release was ever given, and that this would controvert 
the presumption that the county had been exonéra ted. But, as the 
Suprême Court said in its opinion, no formai release was necessary. 
"It [the condition] was completely fulfilled, if from any circumstance 
it should appear that the county had been eiïectively relieved from 
any liabîlity on account of the vote in aid of the Elizabethtown Rail- 
road." 

We corne then to the question whether the other provisions of the 
vote on which the bonds in suit were issued, namely, "that said Com- 
pany shall locate and construct said railroad through said county of 
Green, * * * ^^^ shall expend the amount so subscribed within 
the limits of Green county," were conditions précèdent to the issue 
of the bonds, or were stipulations imposed upon the Cumberland & 
Ohio Railroad Company by its acceptance of the subscription. The 
acceptance of a contract or an obligation which also in terms imposes 
obligations upon the obligée, and whereupon the latter seeks and ob- 
tains the benefit of the contract, binds the latter for their performance, 
although he may not hâve ëxpressly undertaken to be bound. Bishop 
on Contracts : (3d Ed.) § 303; 1 Parsons on Contracts (9th Ed.) § 13, 
n. 1 ; Storm v. U. S., 94 U. S. 76, 24 L. Ed. 42. 

The question whether the performance of a stipulation in a con- 
tract is a condition précèdent to the performance of other stipulations 
in it dépends upon the order in which the parties intend the several 
stipulations to be performed. The calling of a provision or stipula- 
tion a condition is not conclusive, and if from the contract or other 
circumstances it is seen that it was not the intention of the parties 
that its performance should be a condition précèdent it will not be 
held to be such. Stanley v. Coït, 5 Wall. 119, 18 E. Ed. 503; Union 
Stockyards Co. v. Nashville Packing Co., 140 Fed. 701, 704, 72 C. 
C. A. 195; Sohier v. Trinity Church, 109 Mass. 1; Greene v. O'Con- 
nor, 18 R. I. 56, 25 Atl. 692, 19 E. R. A. 263 ; Scovill v. McMahon, 
62 Conn. 378, 26 Atl. 479, 21 L. R. A. 58, 36 Am. St. Rep. 350; 
Hartung v. Witte, 59 Wis. 285, 18 N. W. 175. "Conditions hâve no 
idiom," said Virgin, Judge, in Bucksport, etc., R. Co. v. Brewer, 
67 Me. 295. "Whether they are précèdent or subséquent is a ques- 
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tion piirely of intent, and the intention miist be determined by consid- 
ering not only the words of the particular clause, but also the lan- 
guage of the whole contract, as well as the nature of the act required 
and the subject-matter to which it relates." Conditions are not favor- 
ed, and a provision will not be construed as such unless the intention 
is clear. 6 Am. & Eng. Ency. of L- 503 ; Claoham v. Moyle, 1 Lev. 
155; Shep. Touch. 122; Hufï v. Nickerson, 27 Me. 100. -'Where 
the language of an agreement can be resolvcd into a covenant,'' said 
P>ell. Tudge, in Paschall v. Passmore, 15 Fa. 295, 307, "the judicial 
inclination is to so construe it ; and hence it has resulted that certain 
features hâve ever been held essential to the constitution of a condi- 
tion. In the absence of any of thcse, it is not permitted to work the 
destructive effect the law othervvise attributes to it." 

The question we are now considering was mentioned, but not passed 
upOH, by the Suprême Court, because it was not included in our re- 
quest for its opinion. But we think it apparent, for many reasons, 
that the performance of thèse conditions, so called, was not intended 
to be required before the delivery of the bonds. The suliscription 
for the stock of a railroad company by a niunicipality, and the is- 
sue of négociable bonds in payment therefor for tlie purpose of pro- 
viding means to assist in the construction of a railroad within its 
limits, is a transaction familiar to every one. It is not a transaction 
whereby the municipality contracts with the company to build a road, 
but is intended to provide means to assist the company in building 
it, in considération of acquiring a part of its stock, and of the ex- 
pected advantages of the road to the community. The statute of 
Kentucky under which thèse bonds were issued indicates very clear- 
ly, as we think, that the bonds authorized were expected to be ne- 
gotiated for the means to use in the construction of the road. It is 
provided that they shall be payable to the l)carer, that they shall bave 
interest coupons attached payable semiannually in the citv of New 
York, and that the bonds shall be payable at a designated time which 
may be as long as 30 years after their date. Tliey were thus required ' 
to possess the attributes of commercial paper adapted to sale in pub- 
lic markets. And the proposition on which the electors of Green 
county voted followed in ail paTticulars the provisions of the statute. 
And when it was provided that the company "shall expcnd the amotmt 
so subscribed within Green county," we cannot doubt that what was 
meant was that the proceeds of those bonds should be so used, and 
not, as has been suggested, that the company should hâve expended 
some other money equal in amount to the bonds. Such a construc- 
tion as would lead to the resuit suggested would leave the company 
without the ready means to build the road which it was the purpose 
to provide for. Moreover, there is a plain distinction made iri the 
proposition voted in the very terms employed. In regard to the re- 
quirements we bave been last considering, the question was whether 
the county would subscribe for the stock and pay for it in county 
bonds, upon condition that the company should construct its road as 
mentioned, but where the proposition cornes to the matter of the ex- 
onération from the vote to the other railroad, that was expressly made 
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a condition to the îssuance of the bonds or the payment of any part 
of them. The failure to append this condition to the preceding pro- 
visions, and the introduction of the positive inhibition hère employed, 
are persuasive évidence that a distinction was contemplated in the 
vote. To bear the construction that the former were intended to be 
conditions précèdent, we should need to hâve the inhibition located 
in those clauses also. The abrupt change is significant of a différence 
in purpose. 

Other reasons are also suggested by counsel ; but we cannot doubt 
that, for those we hâve mentioned, the proper construction to be given 
tp the proposition submitted to, and authorized by, the electors of 
Green county is that the raiiroad company should, upon its acceptance 
of the subscription, and the delivery of the stock by one, and of the 
bonds of the other, come under an obHgation to coniply with those 
terms of the proposition voted. And we reach this conclusion with- 
out regard to the question of an estoppel arising upon the fact that 
the county accepted the stock, and has continued to retain it. If the 
question of the intention were in doubt, the interprétation given by 
the county to its vote by paying the interest would be persuasive of 
its understanding at the time of the transaction. We think the bonds 
were lawfully issued, and that the fact that the company has not per- 
formed the stipulations of the agreement which it made as a consid- 
ération for the bonds does not invalidate them, when, as appears, the 
delivery of the bonds was final, and they hâve passed into the hands 
of other parties for value, as it was the évident intention of the stat- 
ute that they would do. We need not inquire whether the county 
could hâve made a partial défense against thèse bonds upon the ground 
that there had been a partial failure of considération if the raiiroad 
company had held them and weré now bringing suit upon them. 
The holder of negotiable paper is entitled to the benefît of the pre- 
sumption prima facie that he or some previous holder whose title he has 
acquired is a purchaser in good faitli and for value before maturity, in 
the usual course of business, and without notice of any circumstances 
impeaching its validity ; and that he is the owner thereof, if it is pay- 
able to bearer. Daniel on Neg. Inst. § 813. Nothing is hère shown to 
contravene thèse presumptions. Of course it must always appear that 
the obliger was compétent in law to incur the obligation, and had in 
fact attempted to incur it. We do not understand that the absence of a 
récital in municipal bonds that the conditions to their issue hâve been 
complied with deprives them of their character of negotiable instru- 
ments or of the ordinary presumptions which attend such instruments. 
Récitals of that character relate to the regularity of the proceedings 
précèdent to their issue, and, if the récitals cover the necessary facts, 
conclusively establish it. But when, in a case where there are no such 
récitals, proof is made that the proceedings were in fact regular, the 
bonds are entitled to the same presumptions in their subséquent nego- 
tiation as if they had contained such récitals. 

It is suggested that the fînding of the court "that the plaintiflf is a 
citizen of the state of New York, and was so when this action was in- 
stituted on the 28th day of March, 1899, and that the plaintiff was 
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the bona fide holder for value of the bonds and coupons sued on, and 
fully entitled to sue the défendant thereon in this court," was in- 
tended only to say that the citizenship of the plaintiff was such as to 
entitle him to sue in the fédéral court. But this court, in its question 
to the Suprême Court, construed this fînding to be also a finding that 
the plaintiff was a bona fide holder for value, and the Suprême Court 
certainly so construed it as is shown in the statement of facts, and, 
we hâve no doubt, correctly. That part of the finding of facts had 
no relevancy to the question of jurisdiction. If she was a citizen of 
New York, and was the holder of the bonds, she was entitled to sue. 
The question of whether she was a bona fide holder for value was a 
question upon the merits of the case. The phrase which the court 
below employed was one peculiar to the law of negotiable instruments, 
and ought to be construed in the sensé in which it is there employed. 
But it really is not material. If, as we hold, the bonds were lawfully 
issued, the presumptions of law would clothe the plaintiff, if she was 
the holder, with the character of a bona fide holder for value. 

The judgment of the Circuit Court must be reversed, with direc- 
tions to enter a judgment in favor of the plaintifif for the amount of 
the bonds and coupons, with interest on the coupons from the time they 
severally fell due, and interest on the principal of the bonds from the 
date when the latest coupons thereon severally fell due. 

LURTON, Circuit Judge (dissenting). I must in this case, and con- 
trary to the usual practice of this court, express openly the grounds for 
my dissent to the conclusions reached in this case. 

The county has not obtained a road constructed by the compa'ny to 
whose stock it proposed to subscribe. Its money has been thrown 
away. This suit involves its probable liability upon an issue of bonds 
aggregating $250,000. This séries of bonds with interest already past 
due, aggregate three-fourths of a million. For this the county will ob- 
tain nothing. To prevent just such a possible resuit the Législature 
provided that subscriptions by counties might be voted conditionally. 
The conditions which the county demanded were intended to absolutely 
secure the building of the road. By subtilty of construction, upon 
which I express no opinion, two of thèse conditions are said now to 
be onl)r covenants, and, therefore, worthless against an insolvent and 
nonexistent railway company. For at least 30 years the county has 
denied its liability, and refused payment of interest. When this dé- 
niai had been so long acquiesced in that the bonds were purchaseable 
for little more than the value of wall paper, as stated at the bar, they 
are acquired by speculators, who now urge that, during ail this long, 
long period of répudiation, the défense of the county has been growing 
weaker and weaker, and that time, which usually only fortifies a dé- 
fensive position, has ail this time been making bonds valid which were 
invalid when issued. I will not willingly aid in the destruction of 
the settled principles which tend to the security of commercial paper. 
Neither will I agrée to strain a finding of facts to hold a county upon 
obligations which, in my judgment, were never binding either in the 
forum of law or conscience. 
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The principal grounds upon which I find myself unable to agrée 
with the court are thèse: 

1. The opinion and conclusion cônflicts with the settled views of the 
Suprême Court in respect to the most important ground upon which 
it rests. Assuming that the mère fact of issuing thèse bonds by the 
county judge was a détermination that the conditions had been com- 
plied with \Vhich authorized their issuance, that détermination only 
raised a presumption in favor of one who should take the bonds before 
maturity, ïor value, and witliout actual notice of the real facts of the 
case at the date of issuance. This is so because the bonds were with- 
out récital. This much was the plain ruling of the Suprême Court in 
Ruchanan v. Litchfield, 103 U. S. 378, 36 L. Ed. 138, and Citizens' 
Savings Ass'n v. Perry County, 156 U. S. 692, 15 Sup. Ct. 547, 39 
Iv.'Ed. 585. In this very case we certified the question as to^ the pre- 
sumption upon which a purchaser before matUrity for value might act 
in purchasing bonds without récital. Referring to the tendency of 
some of the earlier cases to deny to bonds in the hands of innocent 
holders any other défense than ^vant of power, the court said that 
tendency had been "arrested"_by the cases 1 hâve cited above, which 
cases it is said held "that the mère facts of subscription to stock and 
issue of bonds containing no récitals left it open to the obligor to show 
that a condition précèdent had not been fulfiUed." "But," added the 
court, "thèse cases in no wav conflict v.'ith the view expressed by Mr. 
Justice Story in Pendleton County v. Amy, 13 Wall. 297, 20 L. Ed. 
579, and by Mr. Justice Bradley in Coloma v. Eaves, 93 U. S. 484, 
33 ,L. Ed. 579, that a presumption arises from the mère fact of sub- 
scription and issue, though not a conclusive one." "Independent of 
authority such a presumption exists, and is but an instance of the 
broader presumption that oïlicers charged with the performance of a 
public duty perform it correctly." My Brethren do not, as I read the 
opinion of the court, accept this as an applicable rule of law or an au- 
thoritative décision in this case. It is, in conclusion of an argument in 
favor of the conclusiveness of facts, determined by the county judge, 
refusingthe delivery of the bonds hère in question, said: 

"Hls delivery of tliem witliout tlie occurrence of the conditions would be un- 
authorized and the lioiids be void, yet it would seem upon, principle that if the 
question wbether the, conditions, had been accomplished is one of doubt and 
micertainty, and it is apparent that the officers who had charge of the issu- 
ance of the bonds are to détermine the fact of compllance with the condition, 
hls détermination would conclude tlie question, and, if in tlie affirmative, hiud 
the county." 

It is évident that the error of the court in the matter I hâve referred 
to is, after ail, the real ground of the conclusion reached and its judg- 
ment colored by the view before expressed. 

3. The conclusion is next placed upon the theory that no subscrip- 
tion had ever been made to the capital stock of the Elizabethtown & 
Tennessee Railroad • Company, although one was authorized. , It is 
stated in the opinion that, although the subscription was voted, and 
the county court ordered its clerk to subscribe for the stock, "the clerk 
did not so subscribe." It is alsp said that, when the bonds hère in- 
volved were issUed, the said Elizabethtown & Tennessee Railroad Com- 
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pany had given no token of its acceptance, and the county had taken 
no further step after the direction of the county court to its clerk to 
make the subscription upon the terms specified. Both in this court 
and in the Suprême Court this case has proceeded upon the theory that 
a subscription had been niade as authorized. The condition précèdent 
présupposes a subscription had been made from which the covuity was 
to be released. The défense has been that it was invahd, because the 
authority had been delegated to the clerk, and that the case of Mercer, 
etc., V. Navigation Co., 8 Bush (Ky.) 300, was an express authority 
supporting the county judge's assumption that a subscription so made 
was void as a délégation of power which could not be delegated. The 
subséquent case of Green County v. Shortell, 116 Ky. 108, 75 S. W. 
2.51, was an action upon some of the same séries of bonds hère in is- 
sue, and the Kentucky court there, assuming that the subscription 
had been made, distinguished the former case upon the ground that 
in the former case the clerk or commissioner had a discrétion to ex- 
ercise, while in the case before it he had none, the terms and condi- 
tions being settled already. There is no finding that no subscription 
had ever, in fact, been made by the clerk as directed. The presump- 
tion that the clerk, as a public officiai, correctly discharged his duty 
ought to stand as well when the presumption opérâtes in favor of the 
county as it does when its eirect is detrimental. The only finding of 
fact which bears upon the question is the seventeenth. That reads as 
foUows : 

"That no formai or express exoueratiop of said county from the payaient of 
said last-named subscription was e's-er made or attempted, bnt notliiug further 
lias, up to tins date, ever been doue, in respect to it, and neither bonds by the 
county nor stoclc by tlie said last-named railroad company liave cvor been is- 
sued or delivered in exécution of said orders or under the terms of said sub- 
scription." 

This finding plainly assumes that there had 'been a subscription, not a 
mère authority to subscribe. What is said as to nothing further hav- 
ing been done evidently refers to acts subséquent to the subscription. 
But it is not important that no formai subscription was made by the 
clerk. He was commanded to do a purely administrative act, and he 
could hâve been coerced to do it by writ of mandamus. The liability 
of the county upon the vote and the order of the county court was the 
gist of the matter, and fastened a liability upon the county from vi'hich 
it required exonération as a condition précèdent to another liability. 

3. I disagree as to the effect of the lapse of time since thèse bonds 
were issued upon their validity. I cannot agrée that the liability to 
this plaintiff rested upon any better foun dation when he started this 
suit in 1899 than if he had sued at date of the earliest maturing cou- 
pon. The authority to make a subscription at ail depended upon the 
performance of the antécédent condition of exonération from liability 
on account of the former subscription to a différent company. Yet 
within 13 months after the order of the court, directing a subscription 
by its clerk to the Elizabethtown & Tennessee Railroad Company, we 
find the county judge making the subscription hère involved. If the 
condition précèdent had not been performed then, the act was without 
authority. In payment of this subscription he issued the bonds in suit 
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in batches, bëginning in January, 1872, and completiiig the issue in 
April of the same year. The bonds bear date of April 1, 1871. Now, 
neither at thè date of the subscription, June, 1869, nor at the date of 
the bonds, April, 1871, nor at the date of their issuance between Janu- 
ary and April, 1872, had there been any compliance with the condi- 
tion in respect of exonération from the prior liability by the exécution 
of any release, exioneration, or through the judgment of any court. 
The only finding of fact in respect of this condition is the seventeenth 
finding of fact set out above. That there had been "no formai or ex- 
press exonération" is expressly found. Then upon what facts are we 
to predicate an exonération ? None are found except the vague state- 
ment that "nothing further up to this date [has] ever been donc in 
respect to it, and neither bonds by the county nor stock 'by the last- 
named railroad company has ever been issued or delivered in exécu- 
tion of said orders or under the terms of said subscription." The plain 
meaning is that neither the county nor the railroad company took any 
further step in pursuance of the subscription. Why? Many reasons 
may be conjectured. After years of effort to obtain subscriptions 
enough to carry out the project, the promoters may hâve become dis- 
heartened, and finding themselves unable to comply with the conditions 
made no issue of shares and no demand of pàyment of this subscrip- 
tion. But if the lapse of time without demand for payment or tender 
of stock at the date of the issuance of thèse bonds was not such as to 
raise a légal presumption of abandonment or release, the bonds when 
issued were illégal as having been issued before there had been any 
release or exonération, formai or informai, express or implied. If 
then illégal, when did they become good? If the county could not 
hâve defended itself when the bonds were issued against its liability 
upon the Elizabethtown & Tennessee Railroad subscription, would 
there hâve been any prêteuse that this condition précèdent had been 
complied with? Twenty years went by after the Elizabethtown & 
Tennessee Railroad subscription was made before this suit was brought. 
How does it happen that from mère lapse of time a défense, good 
when thèse bonds were unlawfully issued and put upon the market, 
has 'become ineffectuai and the bonds valid, although the applicable 
évidence then and now is identical? I hâve given attention to what is 
said upon this subject by Mr. Justice Moody, who, referring to the dé- 
termination of the county judge when he issued thèse bonds that this 
condition of exonération had been complied with, said that "the fact 
that for 38 years no one has made any claim against the county, on 
account of its supposed liability to subscribe to the stock of the Eliza- 
bethtown & Tennessee Railroad, shows conclusively that he was right." 
But I am unable to regard this as an authoritative point of the opinion. 
The single question which was answered related only to whether "on 
the facts found" there was "any presumption" at ail that the county 
had been exonerated. This was answered in the affirmative. It is évi- 
dent that the court did not mean that a rebuttable presumption of ex- 
onération had become conclusive by lapse of time after the fact of is- 
suance. The effect of the fact that the railroad company had donc 
nothing must, in reason, be limited to the date of the issue of the 
bonds. If the inquiry is, indeed, whether at this date, 38 years after 
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the subscription, the county caii now be regarded as relieved from lia- 
bility, I should say "Yes." The lapse of time without an action 
brought to enforce liability would, undoubtedly, raise a presumption 
of a release or abandonment. Indeed, the positive statutory limitation 
of actions would justify a holding that there was no longer an existing 
liability on account of that subscription. But, if the subséquent lapse 
of time is to be given effect, then I insist that the conduct of the plain- 
tiff and his predecessors in title, as well as that of the county, must be 
taken into account. Thèse bonds were dated April, 1871. They ma- 
tured in 1891. This suit was brought in 1899. The coupons which 
matured in 1878 and for each year subséquent are sued upon. Thus 
for more than 81 years the county has refused to pay interest, and for 
ail that time this plaintiflf and those from whom he took the bonds 
bave acquiesced in the attitude of the county. Has time been steadily 
strengthening the claim of the holder and destroying the défense of 
the county? 

4. The question certified assumed that the plaintiff took thèse bonds 
before maturity. But the only finding in respect to the status of the 
plaintiff is the fîrst, in thèse words: 

"The court finds that the plaintifC is a citizen of the state of New Xorli, and 
was so when this action was instituted on the 28th day of March, 1899, and 
that the plaintifC was then the bona flde holder for value of the bonds and cou- 
pons sued on, and fully entitled to sue the défendant thereou in this court" 

That finding, I think, should be interpreted as applying to the plea 
to the jurisdiction. That plea was, by agreement, submitted with the 
other défenses. It pleaded that the défendant was not the bona fide 
owner of thèse bonds when this suit was brought, March 28. 1899, 
but that the same bonds and coupons had before been in suit in the 
same court, and the suit abated because the then plaintiff, Herman H. 
Heaton, was a fictitious plaintiff'; the real owners being citizens of 
Kentucky, and that Quinlan had acquired the bonds thereafter only for 
the purpose of giving jurisdiction to the circuit court, the bénéficiai 
plaintiffs being citizens of Kentucky. Issue was taken upon this plea 
as to whether the plaintiff was the real owner or only a fictitious plain- 
tiff. The very terms of the finding indicate that the finding was a re- 
sponse to this plea to the jurisdiction. But if the finding be construed 
as both a finding in respect to the issue upon jurisdiction and as to 
the status of the plaintiff as the holder of negotiable paper, it will be 
most unjust to infer from that finding that the plaintiff acquired thèse 
bonds before maturity, as implied by the second interrogatory, or with- 
out notice of the défenses of the county. This finding is "that on 
March 28, 1899," plaintiff was the bona fide holder for value of the 
bonds and coupons sued upon. That date is the date of the bringing 
of this suit, and the finding was enough to support his claim of right 
to sue in a United States court, there being diversity of citizenship. 

5. But if the judgment of the Circuit Court, holding that the condi- 
tions précèdent had not been complied with and that the bonds were 
invalid, is to be reversed, I think common justice requires that there 
should be no judgment upon thèse findings against the coiunty, 
but a new trial awarded. The findings of fact do not cover ail of the 
issues, and upon those to which they are a response are not definite or 
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full enough tO' justify a judgment in favor of the plaintiff. If it is of 
any moment whether the plaintiff is constructively chargeable with 
knowledge of the situation when thèse bonds vvere issued, then it is im- 
portant to Icnow whether he took thèse bonds before maturity, or, if 
not, whether he hàs acquired the title of one who did. That he was 
on March 28, 1899, the bona fide holder for value is too indefinite to 
justify a judgment for him. The same is true in respect to the dé- 
fense of the statute of limitations. There is no finding upon this, and 
it is not permissible to pièce ont defective findings. An. examination 
of the pleadings will show that a large proportion of the coupons in 
suit matured prior to 1884. Obviously the défense of the statute of 
limitation was a good défense to ail such coupons, unless the plaintiff 
can in some way show that it ought not to apply to him. But there is 
no finding as to this défense. Why shall the county be eut off from the 
benefit of this défense by refusing to award a new trial and the direc- 
tion of a judgment upon the bonds and coupons in suit. 

When a juiy has been waived, and a judgment rendered upon a 
spécial finding of facts, this court, if it find that the judgment was 
erroneous, has the power to direct such judgment to be entered as the 
spécial findings require, instead of awarding a new trial. Fort Scott 
V. Hickman, 112 U. S. 150, 5 Sup. Ct. 56, 28 h. Ed. G36. But if the 
findings are doubtful, obscure, or defective, it is within the power of 
the. court and its high duty, whenever justice seems to require such 
action, to reverse and remand for a new trial. Graham v. Bayne, 18 
How. 60, 15 L. Ed. SCÎo; Flanders v. Tweed, 9 Wall. 425, 19 L. Ed. 
G78, 680; St. Louis v. Western Union Telegraph Co., 148 U. S. 93, 
104, 13 Sup. Ct. 485, 37 L. Ed. 380 ; Ward v. Cochran, 150 U. S. 597, 
608, 14 Sup. Ct. 330, 37 L. Ed. 1195. No judgment ought to be ren- 
dered vvhen the findings are silent as to a fact which is essential to a 
judgment. An imperfect finding like an imperfect spécial verdict 
cannot be pieced ont. The burden is upon him who asks a judgment 
to produce a finding of every fact necessary to support it. . Hodges v. 
Easton, 106 U. S. 408, 1 SÛp. Ct. 307, 37 L. Ed. 169. In Ward v. 
Cochran, cited above, there was a spécial verdict in an action of eject- 
ment reversed and a new trial awarded, because there was no finding 
that the defendant's possession was adverse and exclusive, although 
there was a finding that the défendant and his grantoi^s had entered 
intO' possession of the land in controversy under a claim of ownership, 
and that he remained in the open, continued, notorious, and adverse 
possession thereof for the period of 16 years. Without comment we 
adopted this course in Andersen v. Messinger, 146 Fed. 179, 77 C. C. 
A. 179, 7 L. R. A. (N. S.) .1094. In Barber v. Coit, 118 Fed. 272, 55 
C. C. A. 145, we remanded an appeal for further évidence, upon our 
own motion, "because great injustice might be done if the case is to 
be decided upon the présent record." 

When the findings of fact do not support a judgment against the 
plaintiff, there can be no j.udgment for the défendant, upon a writ of 
error sued ont by the plaintiff, where there is an issue made by the de- 
fendant, material in character, upon which there is no finding of fact. 
Exchange Xat. Bank v: Third Nat. Bank, 112 U. S. 276, 393, 5 Sup. 
Ct. 141, 28 E. Ed. 732. W'hen the trial court makes no finding upon 
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an issue made by the pleadings, because it was deemed unimportant, a 
court of review will remand for a finding upon the facts bearing upon 
that issue, if found to be material to a judgment, although ail of the év- 
idence relating to the question is in the record. In City of Abilene v. 
Cornell University, 118 Fed. 379, 382, 55 C. C. A. 205, the Circuit 
Court of Appeaïs for the Eighth Circuit said of such a situation : 

"We luifilit possibly look into tlie r(>.ieeted record and dépositions, and déter- 
mine tlie issne iu-isiiig on the plea. Imt, by so doing, we wonld be trying on 
appeal an issue tliat was not tried below." 

Where an omission to make a spécifie finding of fact is due to tire 
fact that the circuit court made a ruling upon a matter of law which 
rendered such a finding unimportant, it is the duty of the court that 
justice may be done, to reverse and remand, under section 701, Rev. 
St., for such furtlier proceedings to be liad in the inferior court as 
justice mav require. Little Miami Railroad Co. v. United States, 108 
U. S. 277,'280, a Sup. Ct. 627, 27 L. Ed. 724. 



BOARD OF COM'RS OF CRAWFORD COT'XTY, OIIIO, v. STRAWN. 

(Circuit Court of Appeals, Sixtb Circuit. Noveniber 20, liJOT.) 

No. 1,(!75. 

1. TBrSTS— UNLAWFUL DePOSTT of ilONEY BY COUNTY OfFICER— TrACISG OF 

FUND, 

Under tlie statiites of Obio a eounty troasiu'er bas no uutliority to de- 
posiit taxes eollected as a .sencval deposit in a bank, and the bank can 
acquive no title to money so dcposiJcd as ag.iinst the couuty, nor can an 
estoppel arise from any act of its oïlicers wUicli will preveut ils reeovery 
of sucb money from a rcceiyer of the bank when it can be identifled or 
traccd into other property where it bas been mixed with funds of the 
bank. 

LEd. Note. — For cases in point, see Cent. I.)ig. yol. 47, Trusts, § ."i26.] 

2. SaME— Ml^GLlNC4 OF FUXDS BY TllU.STEE — l'AYJIENTS FROM CoiCMOM FuKD. 

The rule that, wbei'e a bank bas mingled trust niouey with its own 
funds, money paid ont from such fund for its own purposes will be pre- 
sumed to bave been ])aid from iis own money, and not l'roiii tlie trust 
fund, is uualilied by tlie furtlier rule that, if tlie niiiiglcd fund is reduced 
at any time below the amomit of tlie trust fund, the latter must bc regard- 
ed as dissipated, except as to such lialauce, and sunis siiljseciui^ntly added 
from other sources caimot be treated as a ]tart of tho trust fuud. 

IKd. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts. §§ Û20- 
r.2.-).] 

'■',. Same—Right to Recover Trust Funi>— Necessity of Tracino. 

Tlie more misaiipUcation of a trust fund ducs not croate a gênerai lien 
on the tort-feasor's estate, but, to cutitle the o\\ner to recover such fund 
from a receiver of the trustée, it must be traced eitber in its original 
torni or into spécifie property which passed to the receiver. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 47, Trusts, § 5ô3,] 

4. Same— Suit Against Receiver— tJNLAwrtiL Deposit of Public Money. 

The cashier of a national bank in Ohio, at the time it went into the 
hands of a receiver in insolvency, was a deptity eounty treasnrer, and liad 
for some time previously been collectiiig taxes at the bank, which were 
deposited in the bank to the crédit of the treasurer, and niiugled with 
the bank's funds. Neither of such otîicers had any power under the law 
lû7 F. — i 
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to make such deppsits nor to part witii title to the money. Of the funds 
of the bank wlth'which such taxes were mingled, a certain amoiiht, less 
than the trust fuhds, remained on hand at ail times, and there was a 
stlU larger amount in the ftind when the receiver was appointed. Held, 
that the county was entltled to recover from the receiver, as a part of 
the trust fund, so rouch of the cash taken possession of by the receiver 
as equaled the lowest cash balance remaining in the bank at any time 
while the taxes were belng collected, together with the collections subse- 
quently made, but that it could not recover the proceeds of commercial 
paper acquired by the bank durlng such time and collected by the receiver, 
without establishing by proof that the tax money, or the fund in which it 
was mingled, in fact went into such paper. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 553.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

For opinion below, see 149 Fed. 239. 

C. H. Henkel and A. M. Snyder, for appellant. 
W. J. Geer and W. M. Duncan, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

IvURTON, Circuit Judge. The object of this bill is to collect from 
the receiver of the Gahon National Bank the sum of $48,289.17 ; that 
sum being pubHc taxes collected by the cashier of the bank while act- 
ing as a regularly appointed deputy of the county treasurer, and which 
sum stood as a gênerai deposit to the crédit of the county treasurer on 
the books of the bank when closed by the Comptroller and placed in the 
hands of a receiver. The funds of the bank are wholly insufficient to 
pay creditors in full, and the object of this bill is to hâve this claim 
declared a prior lien upon the assets in the receiver's hands, or, if not 
a lien and charge upon the entire assets, to follow the fund in so far as 
it can be traced. The ordinary relation of debtor and creditor did not 
exist between the bank and the county treasurer, because a county 
treasurer in Ohio is positively forbidden, except under circumstances 
which did not exist in this instance, to make a gênerai deposit in any 
bank of taxes collected. Bâtes' Ann. St. Ohio, §§ 6,841 and 1,136 (1) 
to (9). But the authority of the county treasurer to appoint Blythe, the 
cashier of the bank, a deputy collector is not doubted. The statute law 
of Ohio, however, requires the county treasurer to keep his office in 
rooms provided at the county seat, and that ail public money in his 
possession shall there be kept. It was, therefore, the plain duty of 
Blythe when he collected taxes to pay the same forthwith to his prin- 
cipal, and of the latter to keep the taxes so collected in his office. 
Blythe had, therefore, no authority to deposit the funds as a gênerai 
deposit with the Galion Bank, and the latter was bound to know that it 
could not receive and mingle this fund with its gênerai moneys. Mer- 
chants' Nat. Bank v. School District No. 8, 94 Fed. 705, 36 C. C. A. 
432. Under the settled doctrine, the bank acquired no titlè to the 
public fund, and the public can recover the same, so far as it can be 
identified or traced into propCrty which has come into the receiver's 
possession. That the county treasurer and the county commissioners 
had knowledge of this deposit, and that it was in pursuance of a course 
of business pursued for several years in succession without objection, 



BOAED OF COM'rS V. STRAWN 51 

does not operate as an estoppel ; for there being originally no author- 
ity to violate the positive provisions of the statute in either or ail of 
thèse officiais, no consent or acquiescence on their part will cure the 
title of the bank. The tax money, as it came into the bank's posses- 
sion, was mingled vvith the bank's ovi'n funds and checks or other lia- 
bilities paid out of the gênerai mass from day to day in the gênerai 
course of business. The entire amount of the claim hère asserted is 
for deposits made on account of taxes collected which fell due in 1903. 
The first item in the crédit account is dated October 8, 1903, and the 
last February 2, 1904.' When the bank closed on February 15, 1904, 
there was to the crédit of the county treasurer $48,289.17. But the 
money of the bank, which was turned over to the receiver, was only 
$20,377.01. The mère fact that this tax fund, which, for short, we 
shall call the "trust fund" had been blended with the moneys of the 
bank does not fasten a lien upon the balance which the bank had on 
hand when its doors were closed. If trust moneys be wrongfuUy in- 
vested in bonds, or stocks or realty, or promissory notes or biUs, and 
the particular property into which the trust fund has been changed can 
be ascertained, the owner may take the property and ratify the in- 
vestment. Or, if the trust funds, along with the property of the trus- 
tée or bailee, be invested in an ascertained property, equity will follow 
the trust fund, not by taking the entire property, for that would be un- 
just, but by fastening a charge upon the property to the extent of the 
trust fund therein discovered. The blending of the trust money with 
the money of the trustée was sufïered at one time to defeat the owner's 
title and compel him to stand as a mère unsecured créditer. This was 
upon the idea that money was not earmarked, and, therefore, could 
not be recovered in specie. But the later cases hâve met this difficulty 
in the case of blended moneys in a bank account, from which there 
hâve been drawings from time to time, by the fiction that the sums thus 
drawn out were from the moneys which the tort-feasor had a right 
to expend in his own business, and that the balance which remained 
iricluded the trust fund which he had no right to use. It was upon this 
fiction that Knochball v. Hallett, 13 Ch. Div. 696, 726, et seq., was 
decided. That case was approved in National Bank v. Insurance Com- 
pany, 104 U. S. 54, 26 L. Ed. 693, and has been followed in many 
subséquent cases when the trust fund has consisted of moneys on 
deposit. Smith v. Mottley, 150 Fed. ,266. But as this is a mère pre- 
sumption it will not stand against évidence. It is, therefore, a part 
of the rule applicable to foUowing misappropriated moneys into a bank 
account that, if at any time during currency of the mingled account 
the drawings out had left a balance less than the trust money, the trust 
money must be regarded as dissipated except as to this balance, the 
sums subsequently added to the account from other sources not being 
attributed to the trust fund. See the cases cited above and the foUow- 
ing: Beard v. Independent District, 88 Fed. 375, 31 C. C. A. 562; 
Boone County Bank v. Latimer (C. C.) 67 Fed. 27 ; and Spokane 
County V. Bank, 68 Fed. 979, 16 C. C. A. SI. This side of the rule 
is peculiarly sound when it is sought to obtain an advantage in the 
distribution of the assets of an insolvent national bank. So long as the 
claim to advantage is bottomed upon the fact that the receiver has re- 
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ceived money or property into which the money of the claimant is 
shown to hâve gone the equity is a strong one, and, to the extent that 
the assets which hâve corne into the hands of the receiver are shown 
to hâve been augmented by the receipt of the trust fund or its actual 
proceeds, other creditors should not coniplain if that is returned to 
which neither the bank nor its receiver had any jtist title. 

The équitable principles appHcable to the facts of this case must op- 
erate to deny any gênerai charge upon either the money or other as- 
sets of the bank in possession of the receiver, and deny complainants 
relief in respect of the moneys in the vaults of the bank when it 
closed, except in so far as the county has shown, aided by the pre- 
sumption as to the money used in drawings from the gênerai fund 
with which the trust fund was blended, that its money has corne into 
the possession of the receiver. Now, the books of the bank show that 
on February 1, 190-1:, the moneys in the vaults of the bank had been 
reduced to $11,G52.25. Between that date and February 15, 1904, 
there was deposited only $45. 3G on account of taxes collected. But 
the moneys deposited by other customers, over and above daily dis- 
bursements, increased the cash balance on hand to $30,375.01 — the 
amount on hand when the bank was closed February 15th. It is, there- 
fore, demonstrated that every dollar of this trust fund had been actu- 
ally paid out and dissipated by February Ist except this balance of 
$11,653.25, plus $45.26 of taxes deposited later. Only to the extent 
of this sum of $11,697.61 has the complainant identified the money 
which came into the receiver's hands as part of the trust fund, and 
only to that extent was there an actual augmentation of the moneys 
which came to the possession of the receiver.. The decree below lim- 
ited the complainant to the recovery of this identified inoney so far as 
this part of the case goes, and to that much of the decree we agrée. 

But the complainant assigns as error that the court did not extend 
this rule to the balances to the crédit of the Galion Bank in banks with 
which it kept a deposit account. The balances to the crédit of the 
Galion Bank in thèse banks which hâve been received by the receiver 
aggregate something over $6,000. The balances with thèse several 
banks was shifting from day to day during the currençy of the tax de- 
posit account. The crédits given to the Galion Bank are shown to 
hâve sometimes corne from collections, sometimes from proceeds of 
rediscounts, and sometimes from moneys sent from the vaults of the 
Galion Bank to thèse reserve or corresponding banks. On the other 
hand, the account was drawn against when exchange was sold and for 
other purposes. The trust fund is not traced into any of the redis- 
counts or collections, which in part made up the crédits in thèse 
banks. Thaf the moneys remitted were not out of the trust fund is 
to be presuqied; for the presumption upon which equity acts in re- 
spect of the character of the funds drawn out of the mingled mass of 
money in the bank's vaults is that the bank drew out only its money, 
leaving in its vaults the money which it was obligated to retain and 
not use for any private purpose. The court below was right in holding 
that no part of the money deposited with the corresponding banks and 
which has come to the receiver's possession has been identified. 

The third and last question arises upon an error assigned by the ap- 
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peal of the receiver. The facts necessary to be stated are thèse ; Be- 
tween the opening of this tax deposit account and the closing of the 
bank on February 15, 1904, the transactions of the bank aggregatert 
about $8,000,000.' During that period, commercial paper aggregating 
about $142,000 was acqnired by the bank, which has corne to the 
hands of the receiver. The am.ount coUected by the receiver from this 
paper is $11,588.71. This being the residue after deducting amounts 
paid to redeem part of this paper hekl as collatéral by reserve banks. 
The court below held that this paper was acquired by the application 
of the gênerai funds of the bank with which the tax fund had oeen 
lîlended, and that the county was entitled to a gênerai lien upon the 
proceeds of this paper already collected, and to such additional sums 
as the receiver should later collect, until the entire tax money shotild 
bave been repaid. Thus the court below declared a gênerai lien upon 
ail of the assets of the bank acquired between October 8th, and Febru- 
ary 15th. This paper consists of, perhaps, 100 distinct bills and notes, 
and each seems to hâve been a separate transaction. The fund col- 
lected cornes from the payment of a few of thèse bills and notes. Upon 
the great mass of this paper nothing has been collected, and little more 
is hkely to be. The assumption that ail of thèse bills and notes were 
bought and paid for by the actual application of the money in the 
vaults of the bank with which the trust fund money has been mingled, 
or for loans made out of that fund, is not borne ont by the évidence. 
Some of the transactions did not involve the actual payment of any 
money out of the funds of the bank, inasmuch as the proceeds would 
be passed to the crédit of the party procuring the discount. In some 
cases the crédit thus obtained was possibly drawn upon afterwards. 
The bank officers were unable to point out a single pièce of this com- 
mercial paper in the receiver's possession as having been acquired by 
the actual use of the blended money of the bank and the county. The 
most that can be made out of the facts in respect to the considération 
for this mass of commercial paper is that some of it was doubtless so 
paid for, while other paper represents mère book crédits and did not 
lessen the cash of the bank a dollar. Some of this paper, as shown by 
the date of its exécution, was acquired after the cash in the bank had 
been reduced to its lowest point on February 1, 1904. Paper taken 
after that date was therefore acquired, if its acquisition involved the 
paying out of money, with the money of the gênerai depositors with 
which the county fund had not been blended. The residue of the 
bank's funds on "February 1, 1907, was $11,653.35, and we hère affirm 
the decree of the court below which returned that residue to the county, 
as its identified money. It would be a gross inconsistency to say that 
this residuum not only remained in the vaults of the bank and passed 
to the receiver's possession, but that it had been traced also into com- 
mercial paper thereafter acquired. Either no part of the money in the 
hands of the receiver is the money of the county, or no part of the 
county's money went into such paper after February Ist. Now, of 
this mass of $142,008.20 worth of paper, which is shown to hâve been 
acquired during the currency of this tax deposit account, more than 
$60,000 appears to hâve been acquired after February l.st, and more 
than one-half of the total collections made by the receiver come from 
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that paper. But if this logic is unsatisf actory, and we are to inf er that 
the whole of this residuum of February 1, 1904, did go into this pa- 
per bought after that date, then, as that sum has been returned "as 
money," complainants will hâve reclaimed every dollar which, on this 
presumption, went into paper acquired after that date, and has no 
cause to complain, Without going more into détail, it is enough to 
say that the évidence does net satisfy us that ail or any large part of 
this mass of paper was acquired by the use of the moneys of the bank 
with which this trust fund had been mingled, and certainly there is 
no évidence pointing to an investment of the mingled fund in any spé- 
cifie bill or note, so that we might détermine the extent to which the 
assets which the receiver holds hâve been augmented by the receipt of 
any bill or note in part acquired by the trust fund. But aside from 
this view of the évidence, the claim to a gênerai charge upon any and 
ail property acquired by the bank, through the use of the gênerai funds 
of the bank with which this trust fund had been blended, is not sup- 
ported by the weight of authority, nor do the cases decided by this 
court go so far. That the misuse of this trust fund has gone to swell, 
in one form or another, the gênerai assets of the bank is not enough tO' 
charge the whole with a lien, will not be seriously contested. The 
cases which deny such a contention are numerous. To impress a trust 
upon the property of a tort-feasor who has used the trust fund in his 
private affairs, it must be traced in its original shape or substituted 
form. Citv Bank v. Blackmore, 75 Fed. 771, 21 C. C. A. 514, In re 
Taft, 133 Fed. 511, 514, 66 C. C. A. 385, Erie Ry. v. Dial, 140 Fed. 
689, 691, 72 C. C. A. 183, Smith v. Mottley, 150 Fed. 266, 80 C. C. A. 
154, and Smith v. Township of Au Grès, 150 Fed. 257, 80 C. C. A. 
145, are cases decided by this court, which recognize that the mère 
misapplication of a trust fund does not create a gênerai lien upon the 
tort-feasor's estate. In other courts, the question has been presented 
more squarely for a décision, and supports the rule that an identifica- 
tion of the fund itself, or a tracing into some spécifie property, is es- 
sential to reach the property of a wrongdoer, either in the hands of an 
assignée, trustée, receiver, or under a lien fastened by a créditer. Pe- 
ters V. Bain, 133 U. S. 670, 693, 10 Sup. Ct. 354, 33 L. Ed. 696 ; Board 
of Fire & Water Commissioners v. Wilkinson, 119 Mich. 655, 78 N. W. 
893, 44 L. R. A. 493; In re Mulligan (D. C.) 116 Fed. 715; Gianella 
V. Momsen, 90 Wis. 476, 63 N. W. 1018; Little v. Chadwick, 151 
Mass. 109, 110, 23 N. E. 1005, 7 L. R. A. 570. Taylor v. Plumer, 3 
M. & S. 562, is a case which has been questioned only as to the diffi- 
culty there referred to arguendo of following money mingled with the 
agent's own money. Carmany's Appeal, 166 Pa. 622, 31 Atl. 334;. 
Cavin V. Gleason, 105 N. Y. 267, 11 N. E. 504; Arbuckle v. Kirkpat- 
rick, 98 Tenu. 221, 229, 39 S. W. 3, 36 L. R. A. 285, 60 Am. St. Rep. 
854 ; Spokane County v. Clark (C. C.) 61 Fed. 538, affirmed by the 
Circuit Court of Appeals for the Ninth Circuit, 68 Fed. 979, 991, 992, 
16 C. C. A. 81; Beard v. Independent District, 88 Fed. 375, 31 C. C. 
A. 562 ; Richardson v. New Orléans Debenture Rédemption Co., 102 
Fed. 780, 42 C. C. A. 619, 52 L. R. A. 67; Spokane County v. First 
Nat. Bank, 68 Fed. 979, 982, 991, 992, 16 C. C. A. 81; Multnomah. 
County v. Oregon Nat. Bank (C. C.) 61 Fed. 912; Commercial Nat. 
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Bank v. Armstrong (C. C.) 39 Fed. 684, 692 ; and Frelinghuysen v. 
Nugent (C. C.) 36 Fed. 229. 

Peters v. Bain, 133 U. S. 671, 678, 693, 10 Sup. Ct. 354, 33 L. Ed. 
696, is a very close authority upon the facts of this case. There the 
moneys of a national bank had been obtained and used in breach of 
trust by a firm of private bankers. Both failed ; the firm after a gên- 
erai assignment. The receiver of the national bank sought to impress 
with a trust the entire property of the firm in the hands of its assignée. 
It was shown that the bank's money had been used exclusively in the 
purchase of certain property. It was sought, also, to impress a lien 
upon other property which had been "paid for by the firm out of the 
gênerai mass of moneys in their possession, and which may or may 
not hâve been made up in part of what had been wrongfully taken from 
the bank." Waite, C. J., heard the case on circuit, and, as to this class 
of property, said : 

"There the purchases were made with moneys that eannot be identifled as 
belonging to the bank. The payments were ail, so far as now appears, from 
the gênerai fund then in the possession and under the control of the flrm. 
Some of the money of the banli may hâve gone into this fund, but It was not 
distinguishable from the rest. The mixture of the money of the bank with 
the money of the firm did not make the bank the owner of the whole. AU 
the bank could, in any event, claim would be the right to draw out of the 
gênerai mass of money, so long as it remained money, an amount equal to that 
which had been wrongfully taken from its own possession and put there. 
Purchases made and paid for out of the gênerai mass eannot be elaimed by 
the bank, unless it is shown that its own moneys then in the fund were ap- 
propriated for that purpose. Nothing of the kind has been attempted hère, 
nnd it has not even been shown that, when the property in this elass was pur- 
chased, the firm had in its possession any of the moneys of the bank which 
could be reclaimed in specie. To give a cestui que trust the benefit of pur- 
chases by his trustées, it must be satisfactorily shown that they were actual- 
ly made with the trust funds." 

The opinion of the Suprême Court was by Fuller, Chief Justice, 
who affirmed the Circuit Court, and overruled the claim of a gênerai 
charge, saying that "purchases made and paid for out of the gênerai 
mass eannot be elaimed by the bank, unless it is shown that its own 
mone3's then in the fund were appropriated for that purpose." The 
-contention that the cases of Smith v. Mottley and Smith v. Au Grès, 
decided by this court, sustain the decree below in giving a gênerai 
lien upon ail the bills and notes acquired by the bank during its cus- 
tody of the tax deposit, is a misapprehension. Smith v. Mottley was 
this : Miss Smith owed a sum of money to Miss Wintersmith. When 
the note fell due she paid into Mottley's bank the amount of the note, 
the bank claiming authority to coUect the same, and that it would 
obtain the note and deliver it to her. Within 10 days the bank failed. 
The money so paid into the bank was placed upon the books of the 
bank to the crédit of the pa}'ee. When Miss Wintersmith learned of 
the transaction, she repudiated the authority of the bank to collect 
her debt from Miss Smith. The latter filed her pétition in the bank- 
rupt court, and asked that her claim against Mottley's bank be paid 
in préférence. From the time the bank wrongfully received Miss 
Smith's money until the time its doors were closed its gênerai cash 
balance was never below the amount of Miss Smith's claim, and a 
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suiii' of money in excess of lier cîaim passée! to the bankrupt's trustée. 
The court held that upon thèse facts the fund in the trustee's hands 
had been augmented to the full amount of this trust fund. Thus, nei- 
ther the facts of the case nor the conclusion of the court justify the 
contention now made. The opinion cites and reaffirms earher opin- 
ions by this court, including City Bank v. Blackmore, 75 Fed. 7Î1, 
773, 21 C. C. A. 514, and In re Dial, 140 Fed. fi89, G91, 73 C. C. A. 
183 ; in both of which cases we had to deal with the question of the 
extent of a réclamation when it was sought to follow tb.e property 
of the owner into the hands of a receiver or bankrupt trustée. In 
the Blackmore Case, it was sought to fasten a gênerai charge upon 
the assets in the hands of a national bank receiver, because there had 
been an unauthorized use of the claimant's property or funds by the 
bank. Touching the necessity of either identifying the owner's prop- 
erty in the hands of the receiver or showing that the assets which had 
come into his hands had been definitely augmented by property into 
which it had gone, this court, speaking by Judge Taft, said: 

"It may iiot bc neeossary to sliow earmarks upon the proeeeds of the thhig 
parted with to .instify such a reniedy ; but It niust at least appear that the 
funds in the hands of the receiver were Inci-eased or beueflted by the proceeds, 
and the recovery is liniited to the extent of this inerease or benetit. In every 
case relied upon by fouusel for appellant, reeovery, if decreed, was based ou 
the fat't that the property in the hands of the assignée or receiver of the per- 
son or bauli against wliom the claim of fraud, right to rescind, and priorlty 
of distribution was made, included in its mass either the verj' thing parted 
witli or its proceeds. RailrOad Company v. .Johnston. 1.3:i IT. S. 573, 10 Sup. 
et. S90, 33 L. Ed. 083; Armstrona; v. Banlv, 148 U. S. r,o, 13 Sup, Ct. 533, ,37 
L. Ed. 303; Cragie v. Hadley, 90 N. Y. 131, 1 N. E. 537, 52 Am. Rep. 9. The 
exact question is discussed witli satisfactory fullness in Banlï v. Latinier, 
(C. C.) 07 Fed. 27 : and the necessity for tlie présence of tlie proceeds of tlie 
very tliing obtaiuod l)y fraud in the mass of assets to be distributed is elear- 
ly pointed out." 

The opinion in Re Dial was announced by the same niember of 
the court who wrote the opinion in Smith v. Mottley, as well as the 
opinion in the Au Grès Case, to which we shall refer later. That 
was a case where certain rubber, to which the bankrupt had no title, 
had been wrongfully used and made up into tires. Bankruptcy en- 
sued. The owner of the rubber, by pétition, asserted his right to the 
rubber and to follow it; into the tires into which it had gone. It ap- 
peared that this rubber had been worked into tires, and that rubber 
of the bankrupt had been worked into other tires, and the tires made 
from both had been so intermingled that those made from the peti- 
tioner's rubber could not be distinguished from those made from the 
bankrupt's rubber. In this condition some of thèse tires came into 
the possession of the bankrupt's trustée. We hçld that, under such 
circumstances, the petitioner was entitled to en force a charge against 
the tires which had passed to the trustée, to the extent that the as- 
sets had been augmented by the rubber of the petitioner, and ordered 
an account. Upon the necessity of tracing the trust fund into the 
trustee's possession, we said : 

"We recoguize that the rule only permit» tlie followiiig of the converted 
property into assets whicli can be traced as proceeds, aud that the lien does 
not attach to assets in which neither the thing nor its value can be found." 
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In the Au Grès Case it was shown that a township treasurer had 
used the public funds in his hands in buying additional merchandise, 
and adding the sanie to his stock as a gênerai merchant. He became 
bankrupt, and this stock of merchandise thus augmented went into 
the possession of the trustée. The particular items which had been 
paid for and added to the gênerai stock were not ascertainable, but 
this court held that the misappropriated trust fund, having been traced 
into the gênerai stock, constituted a prior lien and charge upon the 
stock as a unit. This case proceeds upon the theory that a stock of 
merchandise constitutes a subject which is capable of being sold or 
mortgaged as an entirety, and in the latter case the niortgage is not 
invalid if it provides for a continuance of the business, merchandise 
added from time to time to take the place of that sold passing under 
the mortgage. It is quite distinguishable from the case at bar, where 
it is sought to fasten a trust fund upon hundreds of distinct pièces of 
commercial paper made b}' many différent persons and acquired at 
différent times, because it is probable that some of .such bills or notes 
were acquired with the gênerai funds of the bank with which had 
been mingled some part of complainants' tax deposits. See text 6 
Cyc. 1041, "Future Interests," and cases cited in notes following. 

Complainants hâve not shown that any single pièce of that mass of 
bills and notes was acquired with the blended moneys of the bank and 
of the tax fund, still less are they able to show that the assets in the 
receiver's hands hâve been actually augmented by a dollar collected 
from paper so paid for by the mingled fund. 

The decree must be modified as to this. and affirmed a.s to ail other 
tnatters. Costs of this court will be divided. 



In re NEFF. 

(Circuit Court of Appeals, Sixtli Circuit. Xovember 20, 1907.) 

Xos. 1,G71, 1,672, 1,0?::?. 

1. Fbauds, Statuts of — Costracts Wituin Statute— Okal Acceptancf: oï 

Written Offer. 

A promissor.v note by which the malvers promised to paj' a stated sum 
to the i>ayec on a future date on surrender of certain shares of stoclt of 
a corporation, accepted by the payée, is a written contraet to tal^e and 
pay for such shares, and is not within the statute of frauds. 

2. Bankbuptcy— Phovaele Debts— Debts Owinq AT TiiJE OF Bankkuptcy. 

That a claim arises as a conséquence of bankruptcy is sulHcient to ren- 
der it provable as a fixed llability a!)solutt'!y owing at the date of the 
fîling of the pétition, within the moaning of Eaulir. Act 1808, § (i3a (1), c. 
541, 30 Stat. 502 [U. S. Coinp. iSt. 190J, p. 34-17.]. 

3. Same— Bankbuptot as Anticipatory Bkeacii; or Executoky Contract. 

Banliruptcy is such an anticipatory hreaeh of a contract to take and 
pay for stock of a coriwration at a stated price and tinic, which time was 
subséquent to the bankruptcy, that a claim for damages for the breach is 
a provable debt. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 
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Tiïë '.following is the opinion of the District Court by Thompson, 
District Judge : 

Thèse petitioDs présent the same questions, and wlU be consldered together. 

The petitioners, as ereditors, proved clainis agaiiist ae baukrupt, whieh 
were allowed but afterward's were expmiged upon the ground that they were 
not provable. They were expunged upon the pétitions ot the trustée, wliieti 
were submitted to the veîéree upon auagreed statement of tacts wjiieh reads 
as foUows: 

"We agrée that the makers of the promissory note or coutract flied as the 
basis of tliis claim were promoters of the Avery Caldwell Oo.— that in order 
to induce the claimant to purehase or subscribe for shares of stock in 
said Company they agreed to exécute and deliver to claimant the note or con- 

tract fil«d— that claimant paid the full sum of $ and received therefor 

the shares of stock flled with his claim and the said note or contract — 

that at and before the tlling of the pétition in bankruptcy the Co. was 

insolvent." 

ïhe following are copies of the promissory notes or contracts : 

"12500.00 Bellaire, Ohio, April 14th, 1005. 

"April 15th, 1908, after date, I, we or either of us promise to pay to the 
order of Allen Chaney Txvénty-five Hundred Dollars at The Office of The 
Avery Caldwell Mnfg. Co. upon surrender of 2500 shares of Preferred Stock 
of The Avery Caldwell Mnf§. Co. Interest at 7 per cent. Value received. 

"J. Brènt Harding, 
"Théodore Neff, 
' "Anson C. Lamb." 

"$2500.00 Bellaire, Ohio, Feb. 7, 1905. 

"Two years after date I, v^e, or either of us promise to pay to the order of 
Miss Emily M. Nichols Twenty-flve Hundred and no-lÔO Dollars at The OlBce 
of The.Àyery Caldwell Mntg. Co., upon surrender of Certiflcate No. 38 for 2300 
shares of Preferred Stock of said Company. Interest at 7 per cent per an- 
num. Value received. J. Brent Harding, 

"Théodore Neff." 

"$1000 Bellaire, Ohio, January 20, 1905. 

"Two years after date I, we, or either of us promise to pay to the order of 
3. D. Lyle One Thousand Dollars at The Dollar Savings Bank, Bellaire, upon 
surrender of 1000 shares of stodi of The Fédéral Casket Co. Interest 7 per 
cent per annum. .1. Brent Harding, 

"Théodore Neff, 
. "Chas. P. Lee, 

"Anson C. Lamb." 

"$1500.00 .,,,,, Bellaire, Ohio, April 1, 1905. 

"On demand April 1, 1907, after date we promise to pay to the order of 
James D. Lyle Fifteen Hundred Dollars at the ofiice of The Avery Caldwell 
Mnfg. Co., Bellaire,' Ohio, upon surrender of Certiflcate No. 61 for 150O shares 
of The Preferred Stock of The Averj- Caldwell Mnfg. Co. 7 per cent Divldend 
guaranteed from April 1, 1905, to 1907. Value received. 

"J, Brent Harding, 
"Théodore Nefif." 

Before the filing of the pétition in bankruptcy herein, the two corporations 
failed and their stock became and is now utterly worthless. Neff was ad- 
judged a bankrupt January 20, 1906, and the claimants proved their daims 
within 30 d'ays thereafter. The question presented is, were thèse claims prov- 
able? , 

The agreed statement of facts is meager and leaves much to conjecture. 
The circumstances suggest différent yet plausible views of the character of 
thèse transactions, but the biêSt supported is that the stock was subscribed 
for upon the agreement of the promoters to redeem it. It may be that the 
promoters needed the use of the money, and that the hâmes of the claimants 
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addéd to the list of stockholders, would aid their enterprise, and that in con- 
sidération therefor ttiey agreed to redeem it. Tliose agreements were evi- 
denced by writings, upon whicli tliese claims were founded, wliicli flxed tlie 
tlmes and places for the payment of the priées agreed upon and for the de- 
livery or surrender of the stock. In substance, if not in form, thèse transac- 
tions may hâve been loans of money at 7 per cent., secured by collatéral (the 
stc<;k) vvhich, upon payment of the loans, was to be surrendered or delivered 
up with the notes. If so, then thèse claims represent fixed liabilities, evi- 
dtenced by instruments in writing, absolutely owing at the time of the filing 
of the pétition in hankruptcy, although not then payable, and are provable 
claims against the estate of the bankrupt, under section 63a (1) of the Bank- 
rupt Act of July 1, 1898, c. 541, 30 Stat. 562 [U. S. Oomp. St. 1901, p. 3447]. 

If, however, thèse instruments be regarded as contracts to purchase the 
stock at the priées and times and upon the terms specified (and one or the 
other of thèse two views must prevail), the adjudication in bankruptcy disabled 
NefC from performing thèse contracts and was équivalent to an anticipatory 
breach thereof, and, coïncident therewith, rights of action arose in favor of 
the claimants to enforce thèse contracts, and the claim became provable un- 
der section 63a (4) and the proof and filing thereof, accompanied by the stock 
and notes, was a sufficient delivery or surrender thereof in compliance with 
the requirement of the contracts. Kochester v. Delatur, 2 E. & B. 678 ; Frcst 
V. Knight, 7 Exch. 111. Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. 
Ed. 9.53 ; In re Swift, 7 Am. Bankr. Rep. 374, 112 Fed. 315, 50 C. O. A. 264 ; In 
re Pettiugill & Co. (D. O,) 14 Am. Bankr. Rep. 728, 137 Fed. 143 ; Watson v. 
Merrill, 14 Am. Bankr. Rep. 4.54, 136 Fed. 359, 69 C. C. A. 185, 69 L. B, A. 719 ; 
Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. Ot. 757, 47 L. Ed. 1084. 

The contracts were in writing and signed by the parties to be chargea, and 
were delivered to and accepted by the claimants, which was a sufficient com- 
pliance with the statute of frauds, and takes the case out of the opération 
thereof. Thayer v. Luce, 22 Ohio St. 62; Himrod Fumace Co. v. Oleveland, 
Id. 451; Brown, Stat. Frauds, § 345c. 

The flndings and orders of the référée will be reversed, and the claims al- 
lowed. 

E. E. Clevenger and Cook Danford, for appellaiits. 
A. H. Mitchell, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

EUR TON, Circuit judge. Thèse three appeals hâve been heard to- 
^ether, as they involve the provability of a number of claims against 
the bankrupt of like character. In ténor and substance the contracts 
are alike. That presented by Emily M. Nichols is an example and 
is as foUows: 

"$2.500.00 Bellâtre, Ohio, Feb. 7, 1905. 

"Two years after date, I, we, or either of us promise to pay to the order of 
Miss Emily M. Nichols twenty-flve hundred and no 100 dollars at the office of 
the Avery-Caldwell Mfg. Co., upon surrender of certiûcate No. 38 for 2,500 
shares of preferred stock of said company, value received interest 7 per cent 
per annum. J. Brent Harding, 

"Théodore Neff." 

Some of thèse contracts related to the stock of a manufacturing 
corporation, known as the Avery-Caldwell Company, and others to 
the stock of the Eederal Casket Company. It was agreed, as a fact, 
that the contract set out and others of like character were made by 
the persons signing the same as promoters, and to induce sales of the 
stock of the corporations named, and that in considération of this 
agreement the claimants became subscribers to the stock of said com- 
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panies, paying therefor the amount nained in each contract, and re- 
ceived therefor the shares of stock mentioned. It was also agreed 
that both of thèse corporations were "insolvent" before the bankruptcy 
of said Nefï, and that this stock was of no value. The stock certifi- 
cates were filed as part of the proof in each case and tendered to 
the trustée. The contracts are plainly agreements to purchase the 
shares of stock named at the time and price stated. They rest iipon 
a sufficient considération, and are written agreements to take and 
pay for the shares named and signed by the parties to be charged 
and dehvered to and accepted by the promisees. There is, therefore, 
nothing in the objection as to the contracts being invalid under the 
statute of frauds because not signed by claimants also. Thayer v. 
Luce, 23 Ohio St. 62; Himrod Furnace Co. v. Cleveland, 22 Ohio 
St. 451 ; Lee v. Cherry, 83 Tenn. 707, 4 S. W. 835, 4 Am. St. Rep. 
800 ; Brown's Statute of Frauds, §> 345c. The status of a claim must 
dépend upon its provability at the time the bankrupt pétition was filed. 
At that time it must corne within the définition of section 63 of the 
bankrupt act ; it cannot be benefited by its status at a later date. The 
défense is that thèse claims were not "fixed liabilities," "absolutely 
owing" at the time of the filing of the pétition against the bankrupt. 
This is based upon the fact that the liability of the bankrupt is made 
dépendent upon the surrender of the stock certificate at a date which 
had not then arrived, and that it was optional with the promisees to 
surrender or keep the stock until that time, and that the liability of 
the promisor was undetermined and contingent until such surrender 
at the time named. 

That the promisor might refuse performance until the time named 
is true. But if, before the time of performance, one absolutely re- 
pudiate liability and disavow unequivocally any purpose to perform 
at any time, the other party may treat such répudiation, at his élec- 
tion, as a breach of the agreement and sue for his damages. This is 
the rule as settled in Hochster v. De La Tour, 2 El. & Bl. G78, and 
approved by the Suprême Court in Roehm v. Horst, 178 U. S. 1, 
20 Sup. Ct. 780, 44 L. Ed. 953, and by this court in Foss Brewing 
Co. V. Bullock, 16 U. S. App. 311, 59' Fed. 83, 8 C. C. A. 14, and 
JXdward Hines Lumber Co. v. Alley, 43 U. S. App. 169, 73 Fed. 603, 
19 C. C. A. 599; McBath v. Jones Cotton Co., 149 Fed. 383, 79 C. 
C. A. 203 ; Michigan Yacht Co. v. Busch, 143 Fed. 939, 75 C. C. A. 
109. So, if one of the parties absolutely disables himself from per- 
forming the contract by putting performance out of his power, the 
other party may treat that as a répudiation and bring his action to 
rccover damages then or wait the time of performance at his elec- 
t'o;i. This aspect of the question of an anticipatory breach is well 
î)nt by Fuller, Chief Justice, in Roehm v. Horst, cited above, when 
he says : 

"It is not dis])uted tli,at if one party to a contract lias destroyed tlie .sub- 
.iï'ct-niatter, or disabled liimself so as to make performance impossible, bis 
coiiduet is équivalent to a breach of the contract, altbough the time of per- 
formance bas not arrived; and also that if a contract provides for a séries 
of îiets, and actual default is made in the performance of one of thein, ac- 
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companled by a refusai to perform the rest, the other party need not perform, 
but may treat the refusai as a breach of the entire ccntract, and recover ae- 
cordingly." 

In Lovell V. St. Louis Life Ins. Co., 111 U. S. 264, 274, 4 Sup. Ct. 
390, 395, 28 L. Ed. 423, the company had failed and transferred its 
business to another company. The court held that this authorized one 
insured to treat the ccntract as at an end and to sue to recover back 
premiums paid althoui^h the time of performance had not arrived. 
Mr. Justice Bradley, for the court, said : 

"Our tliird conclusion Is that, as the old company totally ahandoned the 
performance of its contract with the complainant by transfevring ail its assets 
and obligations to the new company, and as the contract is executory In nature, 
the complainant had a right to conslder it as tenninated hy the act of the 
company, aud to denuuid wbat was justly due to hini in that exigency. Of 
this \ve thinlv there ean lie no doulit. AVlicre one party to an executory con- 
tract prevents the performance of it, or ])uts it ont of bis own power to per- 
form it, the otlier party may regard it as terminatcd and demand whatever 
damage he bas sustahied thereby. \Ve had occasion to examine this subject 
In the récent case of United States v. Bcban, 110 U. S. 339, 4 Sup. Ct. 81, 28 
L. Ed. 1(Î8, to which we refer." 

See, also, Carr v. Hamilton, 129 U. S. 669, 9 Sup. Ct. 295, 32 L. 
Ed. 669. 

Bankruptcy is a complète disablement from performance and the 
équivalent of an ont and ont répudiation, subject only to the right of 
the trustée, at his élection, to rehabilitate the contract by performance. 
In the case styled In re Swift, 112 Fed. 315, 50 C. C. A. 264, this 
conséquence was considered by the Court of Appeals for the First 
Circuit in a very satisfactory opinion by Putnam, C. J. There the 
obligation of a îiroker to deliver certain shares of stock on demand 
was held to be breached by bankruptcy, and that no prior demand 
was essential, a right of action accruing simultaneousl_v with the bank- 
rupt pétition, which was the act of disablement to which the adjudi- 
cation related. In re Pettingill Co. (D. C.) 13? Fed. 143, 147, Judge 
Lowell, in a very able and discriminating opinion in which the au- 
thorities are considered in the light of the requirements for a prov- 
able debt under the présent bankrupt law, reached the conclusion that : 

"If the banlîrupt, at the time of bankruptcy, by disenabling himself from 
])erformiug the contract in question, and by rei)udiatiug its ol)ligi\ti()n, could 
glve the proving créditer tlie right to malntain at once a suit lu which dam- 
ages could L>e assessed at law or in equity, then the creditor (-an prove In 
banlcruptcy on the ground that banl^ruptcy is the équivalent of disenablemeut 
aud répudiation. For the assessment of damages proceedings may be direeted 
by the court under section 63h, Act July 1, 1898, c. 541 (30 Stat. 562, U. S. 
Comp. St. 1901, p. 3447)." 

In that case it was held that a contract guaranteeing "the rédemp- 
tion" of corporate shares, three years after date of issue, was a prov- 
able claim, although the time for "rédemption" had not arrived at date 
of bankruptcy. 

It is sufïicient that a claim becomes provable as a conséquence of 
bankruptcy. The right to sue for and recover damages then accrues. 
As Judge Lowell puts it in Re Pettingill Co., cited above: 
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"In admission to proof, however, the claim need not arlse before bankruptcy, 
nor need the cpntract be broken tberetofore. It is sufficient for proof if tlie 
breach of contract and bankruptcy are coïncident." 

The créditer by offerîng to file his claim manifests his élection to 
treat the contract as broken. This the court held he might do. The 
decree in each case is affirmed. 



CASOADEN V. DUNB-AR et al. 

DUNBAR et al. v. OASCADEN. 

(Circuit Court of Appeals, Ninth Circuit. October 28, 1907.) 

No. 1,312. 

1. Fbauds, Statute of—Contracts within Statute— Executoet Ageeemknt 

FOB Joint Ventueë. 

A paroi agreement by whieb one party agreed to locate and mark mlnlng 
claims and prépare the notices of location •which were to be recorded 
by and at the expense of the other parties, the first party to bave a half 
interest în the claims, and the second parties the other half interest, was 
onp for a joint venture, to which both parties vyere to contribute Personal 
services and money for their joint and equal benefit, and is not within 
the statute of frauds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Frauds, Statute of, 
, § 138.] 

2. Teusts— CoNSTEucTivE TRUSTS— Fraudulent Beeach op Oral Agreement 

FOE Acquisition or Minikg Claims. 

One of défendants, on behalf of himself and his codefendants, who were 
his partners in the freighting business In Alaska, entered into an agree- 
ment wlth plaintifC by which the latter was to locate mlning claims in 
the name of some one of défendants, who were to record the locations 
and pay the cost of recording, plaintiff to hâve a half interest in such 
claims, and défendants together the other half interest. From that time 
forward défendants as partners engagea in dealing in and working min- 
ing claims. Plaintiff located certain claims, and delivered the location 
notices to défendants, who did not, however, record the same, but, after 
the time for recording them had expired, relocated the claims for their 
joint benefit. Held, imder the évidence, that défendants became partners 
for mining purposes from the time of the agreement made with plaintiff, 
and were ail bound by such agreement ; that their action in failing to 
perfect plaintiff's locations, and in relocating the claims, was for the 
fraudulent purpose of cheating plaintiff of his half interest ; and that in 
equity they held such interest as trustées, for his beneflt. 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska. 

Thèse are cross-appeals, the plaintiff below being the appellant and cross- 
appellee, and the défendants the appellees and cross-appellants. The suit 
was brought to charge the défendants Dunbar, Scott, and Bennett, as construc- 
tive trustées of the plaintiff's alleged interest in certain mining claims situat- 
ed in the Fairbanks mining district of Alaska, and to compel the conveyance 
thereof to him ; the substance of the complaint being that on or about Novem- 
ber 30, 1902, the plaintiff, being about to start on a prospectlng trip for 
himself, entered into an agreement with those défendants, alleged to hâve 
been copartners carrying on the business of packers and miners under the 
name, style, amd firm of Charles Scott, John Bennett, and George F. Dunbar, 
by which the plaiijitiff was at his own expense to proceed to search for, pros- 
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pect, and stake certain placer mining claims, and that, in addition to the 
claims staked for himself, he was to stake for, and in tlie name of, the said 
named défendants, or either of ttiem, certain placer miuing claims, in con- 
sidération of which tlie said named détendants agreed that they would fortli- 
■with, after such staking, record the locations thergof, and fulfill the other 
requirements of the ruies and régulations governing the location of phicer 
mining claims on vacant publie lauds, and convey to the plaintifC a one-half 
interest therein ; that in pursuance of the agreement, and in accordance with 
those provisions, the plaintifE did on or atiout December 2, 1902, stake for the 
défendants Dunbar, Scott, and Bennett the following placer mining claims: 
"(A) In the name of the défendant John Bennett, side claim No. 12A below 
discovery on Cleary creek on the right limit, and the flrst tier therepf, placer 
mining creek claim No. 3, from the month of Lulu creek, a tributary of Cleary 
creek, placer mining claim No. 5 above discovery on Solo creek, a tributary 
of Fish creek, and the fractlonal creek claim No. 2, above discovery on Bnrns 
creek; (B) in the name of the défendant Charles Scott, creek placer mining 
claim No. 8 above discovery on Solo creek ; (G) in the name of the défendant 
George F. Dunbar, a fraction known and described as fractional creek placer 
mining daim between discovery creek placer mining claim between discovery 
and No. 1 above on Solo creek, about 1,100 feet in length, — ail of which said 
claims and ereeks are sltuated in the Fairbanks mining district of Alaska." 
And that thereupon the défendant Bennett did on the 20th day of December, 
1902, convey to the plaintifï a one-half interest in the claims so staked in 
Bennett's name, but that thereafter, intending to ehëat the plaintifl' ont of 
his interest in the claims so located by the plaintiff, he entered into a fraud- 
ulent seheme with the défendants Scott and Dunbar, by which the three would 
abstalu from recording the notices of the location of the claims as required 
by statute, and, in pursuance of such fraudulent seheme, the said three named 
défendants did so abstàin and "so endeavored to cause the said claims to 
lapse and revert, and become reopen for ehtry," by reason of tlieir failure to 
record, and there and then, and after the time for recording had passed, and 
that said défendants deemed said claims reopen for location, the said défend- 
ants Scott,. Bennett, and Dunbar, with the intent to cheat and defraud the 
plaintiff as aforesaid, re-entered them as follows: "(A) The défendant George 
F. Dunbar restaked, reloeated, and recorded in his name, for the partnership, 
side claim No. 12A below discovery on Cleary creek, right limit, flv.st tier, and 
also the other claims previously located by the plaintifï in the name of tlie 
défendant Bennett, and also creek claim No. 8 above discovery on Solo creek, 
located by the plaintiff in the name of the défendant Scott. (B) The défend- 
ant Bennett restaked, reloeated, and recorded, in his name for the partner- 
ship, the fractional creek claim previously located by the plaintifï in the 
name of the défendant George F. Dunbar, being fractional creek claim, about 
1,100 feeit long, sltuated on Solo creek between discovery and No. 1 above. 
(C) The défendant Charles Scott located in his name, for the partnership, the 
claim formerly located by the plaintifC for the défendant Bennett, to -ivit, No. 
5 above discovery on Solo creek." The complaint further alleged that on 
the 17th day of May, 1904, the défendants Dunbar, Scott, and Bennett at- 
tempted to convey to the défendants Manley and Rice a one-third interest in 
the claim No. 12A below discovery on Cleary creek, and that those défendants 
, had at the time full knowledge of the plaintiffi's rights in the premises; that 
. the claim last mentioned is of a value in excess of $200,000 ; that the défend- 
ants are in possession thereof, operating the same, and extracting gold there- 
from, to the plaintiff's damage ; that the plaintifï has performod ail of the 
covenants and conditions on his part to be performed under the agreement 
alleged, and has requested the défendant to convey to him^ by a good and 
sufficient deed, his one-half interest in tlie claims, and to let him in posses- 
sion thereof, and to account to him and pay him his share of the proceeds 
thereof — ail of which they refuse to do. , The défendant Bennett filed a sepa- 
rate answer, in which he admitted making the :deed to plaintifï of December 
20, 1902,' but denying ail of the other allégations of the complaint. The other 
défendants filed a joint angwer, in which they denied ail of the allégations of 
the complaint, with the exception that they admitted their possession and 
opération of claim No. 12A below discovery on Cleary creek, and admitted that 
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that. claim Is worth $50,000. Upon tlie issues tlius raised the case wns ti-ied 
befo're 'the court, and resulted in a decree dirécting a cbiiveyanee, by the 
défendants to the phiintiiï, of an undivided one-third interest in the reloeated 
daims. 

McGinn &. Sullivan, J. C. Campbell, and W. H. Metson, for appel- 
lant and cross-appellee. 

T. C. West, Fernand De Journel, Hugh O'Neill, and John R. Jones, 
for appellees and cross-appellants. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as abbre). The court 
helow found the making of the alleged contract by the plaintifï with 
Bénneit't; that it vvas oral; that at that time Bennett, Scott, and Dun- 
tar were gênerai partners and then engaged in freighting, and im- 
mediately thereafter "in locating, acquiring, and working placer mines" 
in the vicinity of Fairbanks. The évidence shows without conflict 
that in 'the early part of December, 1903, the plaintiff made the lo- 
cations set out in the complaint for the défendants Bennett, Scott, 
and Dunbar, and prepared the notices of location thereof, and gave 
them to Bennett for recordatiori, and that Scott and Dunbar, as well 
as Bennett, had actual notice of the plaintiff's action in locating the 
claims; and the court belovv so expressly found. But the court also 
found that "neither Scott nor Dunbar made any agreement of any 
kind with the plaintiff Cascaden, nor gave him any power or authori- 
ty to locate mines for them, and the évidence does not show that Ben- 
nett had any power, as partner or otherwise, to employ him for that 
purpose." Other findings of the court below are as follows : 

"That oh May 21, 1903, Dunbar reloeated bench claim No. 12A below dis- 
TOvery on Cleary creelv, on the right limit and flrst tier, in his ôwn name ; on 
May 24, 1903, he reloeated No. 5 above on Solo creelî in the name of Scott, 
No. 8 above on Solo in his own name, and the fraction between discoverj' and 
No. 1 abttVe oa Solo creek in the name of Bennett; in doiug so lie saw and 
used the Stakes set by Cascaden in his prier locations, and had full notice 
and knowledge thereof. 

"On July 1, 1903, Scott, Bennett, and Dunbar were gênerai partners, and 
held and owned eacli and ail of the claims so mentioned in i>aragraplis 5 and 
9 héreln, as equal partners, and that on that day Bennett was the owner as 
such partner, and in possession of an undivided one-third interest in and to 
those placer miniug claims mentioned in paragrai)hs -5 and 9 in thèse find- 
ings, and in those certain placer mining claims described in his deed to Cas- 
caden so made and delivered on December 20, 1002 ; that on July 1, 1903, 
Cascaden presented the deed so made aud delivered to him by Bennett on De- 
cember 20, 1902, to the said Bennett, and requested him to formally acknowl- 
■edge the same, and the said Bennett did on said .July 1, 1903, acUnowledge the 
same to he his deed, before ,T. Tod Gowles, a notary public in aud for Alaska, 
who tliereupon wrote his certiflcate of acliuowledgment thereon; and tlie said 
Bennett again delivered the same to Cascaden, wlio thereupon filed the same 
for record, and the said deed and certiflcate of its acknowledgment was on 
that day reeorded in the oflîce of the recorder in the Fairbanks precinct, 
Alaska. 

"That on July 1, 1903, and for a long time prier thereto, thé placer mining 
claims so described in Bennett's said deed to Cascaden had been duly located 
by the defe^ndants Bennett, Scott, and Dunbar ; a discovery of minerai had 
been made thereon; the boundaries had been so marked that they eould be 
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reaaily traced; and notices of location therefor had been filed and recorded 
in tlie office of tbe recorder in the district where tliey were situated. 

"Tliat on the 17th day of May, 1904, the défendant Bennett, luade, signed, 
aud dellvered a deed i« writiiig, whereliy he attenipted to convey to the dé- 
fendants Scott and Dunbar a full, uudivided one-third of tlie title to the 
placer mining clalms formerly by him sold and conveyed to plaintiff Cascaden, 
by his deed of December 20, 1902, and acknowledged and recorded July 1, 1908, 
aud tliat said Scott and Dunbar took and accepted said deed witli full notice 
and knowledge of the prior deed to Cascaden. That on tbe 17th day of May, 
1004, and subséquent to Bennett's deed to them, Scott and Dunbar made, sign- 
ed, and delivered the deed in writing, whereby they attenipted to convey to 
défendants Manley and Uice a full, undivided o'ne-tbird of the title to the 
placer mining daims, so formerly sold by Bennett to Cascaden, and that said 
Jlanley and liice took and accepted said' deed with full notice and knowledge 
of the prior deed from Bennett to Cascaden of December 20, 1902, and its 
acknowledgraent and record on July Ist, 1903." 

The decree of the court below evidently proceeded upon the theory 
that Bennett acquired an undivided one-third of the claims described 
in the decree, by virtue of Dunbar's location thereof in May, 1903, 
which undivided one-third passed by the deed of Bennett to the plain- 
tif?, executed December 20, 1903, and aclcnowledged and redelivered 
July 1, 1903 — the défendants Manley and Rice having notice of the 
plaintiff's rights in the premises. 

A careful considération of the évidence in the case satisfies us that 
the plaintiff should hâve been awarded the undivided one-half of the 
interest of the défendants in ail of the claims so relocated, for we 
think the record shows the truth to be that the défendants Bennett, 
Scott, and Dunbar were mining partners from the time of the mak- 
ing of the original contract of November 30, 1902, and that Bennett 
entered into the contract on behalf of himself, Scott, and Dunbar, 
and that the three, for the purpose of cheating the plaintifï out of his 
interest in the claims, thereafter entered into a fraudulent scheme by 
which they would and did withhold from recordation the notices of 
the locations made and prepared by the plaintifï, and after the time 
specified by the act of Congress for the recording of such notices had 
expired, made the relocations of 1903. We think it plainly appears 
that ail of this was donc for the fraudulent purpose of cheating the 
plaintifï out of his one-half interest, and it is equally plain that equity 
will not permit such purpose to be accomplished. That such cases 
do not corne within the statute of frauds is well settled. The agree- 
ment involved personal services and necessary expenses incurred in 
the locations by the plaintifï, and necessary expenditures by the de- 
fendants Bennett, Scott, and Dunbar in recording the notices of such 
locations at Circle City (200 miles distant, it appears), where was 
located the office of the recorder of the mining district in which are 
situate the claims in question, and such other expenditures as may 
hâve been required by the rules and régulations governing such lo- 
cations in that district. It was a joint venture, to which both parties 
to the agreement stipulated to contribute services and money for their 
joint and equal benefit. See Gore v. McBrayer, 18 Cal. 582 ; Sand- 
foss V. Jones, 35 Cal. 487; Moritz v. Tavelle, 77 Cal. 11, 18 Pac. 
803, 11 Am. St. Rep. 229; Murley v. Ennis, 2 Colo. 300; Welland 
V. Huber, 8 Nev. 203 ; Hirbour v. Reeding, 3 Mont. 13 ; Raymond v. 
157 F.— 5 
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Johnson, 17 Wash. 332, 49 Pac. 492, 61 Am. St. Rep. 908; Berry v. 
Woodburn, 107 Cal. 511, 40 Pac. 802; Lindley on Mines, §§ 796, 
797; Snyder on Mines, §§ 1592-1596. 

The judgment is reversed, and the cause remanded to the court be- 
low, with directions to award the plaintiff an undivided one-half of 
the interest of the défendants in the claims relocated by the défendant 
Dunbar in May, 1903, and his appropriate interest in the proceeds 
thereof, if any. 



CASEr V. CHICAGO, M. & ST. P. ET. CO. 
(Circuit Court of Appeals, Seventh Circuit. October 1, 1907.) 
No. 1,352. ' 

Railroads— Accident AT Crossing— CoNiBiBCTOEr Neoligencb. 

A Street car in Obicago was stopped at a railroad crossing, and tlie 
conductor went forward, as required by the ruies, to give the signal to 
the motorman when the crossing was clear. There vvere sir railroad 
, tr^cks; the flrst being a side track on which some freight cars were 
standing near the crossing, and the secoaj.d the outbound passengér track. 
There were two inbound trains approaching on the fùrther tracks, so that 
thè crossing could not then be made, and while waiting the conductor 
was struck aiid killed by the englue of an outbound passengér train on 
tlif ^cond track. The tracks were eight feet apart, and, by standing 
iiext to the side track in a place of safety, be could hâve seen approach- 
ing trains on any of the other tracks; outbound trains being visible for 
600 feet before reaching the crossing. He was fanliliar wtth the crossing, 
and knew that the outbound train was due, and usually waited for it to 
pass at that tinie each day. iïeM, th£(t in unnecessarily goiug upon the 
track while waiting be was guilty of négligence which at least contributed 
to his death, and preclùcled a recovery thei'efor as matter of law, regard- 
less of the question ôî the négligence of thé railroad conipany. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, § 1026.] 

Grosscup, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

This writ of error is prosecuted from a judgment entered against the plain- 
tiff in error, who was plaintifC in an action to recover damages for the death 
of his Intestate, Thomas Considine, tbrougb alleged négligence on the part 
of the défendant in error, in the opération of its road and trains. Upon tht; 
trial, at the close of the plalntlff's testimony in chief, the court instructed the 
jury "to return a verdict of not guilty." The. testimony is preserved, with due 
exception to the instruction, and the issue for review arlses thereupon. No 
substaiitial conflict appears in the testimony, and the material facts are re- 
cited in the opinion. 

William E. Griffen, for plaintiff in error. 
Charles B. Keeler, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The question whether contributory nég- 
ligence on the part of the deceased is conclusively established by the 
testimony is the only one for solution under this record. The fault 
charged against the défendant railroad company- — in the speed of the 
train, its "Southwest Limited," which caused the death, and alleged 
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insufficient warnings of its approach — as the primary issue tendered 
by the déclaration, was rightly treated in the proceedings before the 
trial court, as entitled to submission to the jury under the évidence, 
except for the assumed proof of such contributory négligence. Un- 
less the testimony concurs in a state of facts from which palpable fault 
of the deceased is the only reasonable inference — overcoming the pre- 
sumption justly raised by the law in favor of the exercise of thought 
and care for his own safety — that issue was equally within the prov- 
ince of the jury, and the direction of a verdict by the court was un- 
authorized. 

The circumstances under which the fatal injury occurred are sub- 
stantially thèse, as shown- by the plaintiflf's testimony : Thomas Con- 
sidine, the deceased, was conductor on a street car, engaged continu- 
ously for several years upon the route in question, on Chicago avenue, 
and familiar with the conditions at the railroad crossing. The street 
car line extends east and west along Chicago avenue, which is crossed 
diagonally by the defendant's railroad, extending southeasterly and 
northwesterly, with six railroad tracks, about eight feet apart. Ap- 
proaching from the east, thèse tracks were arranged as follows: (1) 
a side track; (S) an outbound passenger track; (3) an inbound pas- 
senger; (4) an inbound freight track; (5) an outbound freight; 
and (6) a switch track. In the northwesterly direction the right of 
way reached an élévation by graduai incline, but the inbound trains 
approaching therefrom were in plain view from the crossing for am- 
ple distance. Southeasterly from the crossing, distant about 600 feet. 
Central Park boulevard crosses the railroad tracks with an overhead 
viaduct, so that trains (outbound) from the city are not within view 
until about reaching the viaduct, but for the intervening distance to 
Chicago avenue crossing the view is clear, as the tracks are substan- 
tially straight. Gates were provided at the crossing (operated from 
a tower) and a flagman was usually stationed there. The street car, 
in charge of the deceased, arrived at the crossing from the east, on 
the usual time of its run, about 6 :20 p. m., when, as the motorman 
testifies, they "met the Southwest Limited going out of the city on 
that track mostly every night." The gâtes were open, and no flag- 
man was observed. In conformity with his constant practice and 
duty, the car was stopped east of the crossing, and Considine went 
forward to ascertain and signal when the way was clear. The tes- 
timony is undisputed that a slowly moving freight train, pulled by 
its engine with headlight burning, was incoming from the northwest, 
on the inbound freight track, within plain view of Considine, when 
he started from the car ; that the headlight of an engine pulling a pas- 
senger train on the inbound passenger track, "coming in much faster 
than the freight train," was in his view before reaching the tracks; 
that he looked in that direction, after reaching the second or outbound 
passenger track (with nothing to obstruct the view), and as well south- 
eastward, where the view was unobstructed up to the viaduct, over 
GOO feet away. While several freight cars were standing on the 
easterly side track, south of the crossing, obstructing the view south- 
ward from the car, the way was clear, according to ail the testimony, 
from the view point of Considine. Ail the witnesses who testify up- 
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on tHe subject were upon the street car, and concur in the statement 
that Considine was moving slowly westward over the tracks when 
last observed by either of them ; ail mention the closing of the gâtes, 
after he had passed them, and before the outbound limited reached 
the crossing, but do not concur in their estimâtes of the time. Tvvo 
mention his looking back towards the gâtes when they closed. While 
thus serving as lookout for the safety of his car and passengers in 
crossing, the outbound limited, running on its usual time and track, 
came upon Considine, and the engine struck him and inflicted the fatal 
injuries. No witness called at the trial appears to hâve seen him when 
struck; and there is no testimony as to his position or movement 
when the engine came upon him, nor when he first observed its com- 
ing. Ail concur, however, that he was either in this outbound track, 
or just beyond (west) of it when last observed. The flagman station- 
ed at the crossing was the first to reach him after the injury, but he 
was not called by the plaintiff as a witness, nor were any of the train- 
men called. So the case rests upon the conceded facts of his long 
familiarity with the conditions of the tracks and train movements 
at this hour — with spécial référence to the daily stop, on the trip in 
question, for the passage of the limited on the outlDound track — ^his 
known conduct in going upon or beyond the outbound track, and 
his opportunities for observing the approach of the train on that track 
when at least 600 feet away. The conductor was there, not to make 
the crossing for himself, but to watch for a safe crossing for his car. 
The oncoming freight and passenger trains from the northward gave 
ample warning that no passage was open over the west tracks until 
both had cleared the crossing ; and meantime he was not required 
to go beyond the (east) side track in performance of his duty as con- 
ductor. What his purpose was in venturing beyond cannot be known ; 
and the testimony furnishes no reasonable explanation. Nor is it 
known, or fairly inferable from the facts, why he failed either to 
stand a safe distance from the track of the limited, then due, or look 
for it constantly while in the place of known danger. His sole im- 
médiate duty was that of care for his own safety. With the train run- 
ning at 25 or 30 miles an hour (as variously estimated by the wit- 
nesses), and no physical disability on his part, ample time would ap- 
pear for his escape from either position of danger mentioned in the 
testimony, after the engine passed the viaduct, were vigilant watch 
kept up; and his obligation to such exercise of care, under the cir- 
cumstances, is not open to question. No escape appears from the con- 
clusion that this obligation was violated in any aspect of the testi- 
mony; and thus the négligence of the deceased was a contributory 
cause of injury, to say the least. , '. ' 

In Dunworth v. Grand Trunk Western Ry. Co., 127 Fed. 307, 309, 
62 C. C. A. 225, 227, Judge Jenkins, speaking for the court in référ- 
ence to like circumstances, pertinently remarks : 

"Such conduet, can be characterized ouly as reekless. Wltbout necessity, he 
dellberately plaoed himself in a situation of Iviiown danger. In the open space 
lie would hâve been inniiuue from danger, and with equal facilities for seeing 
in both directions. He had no riglit to stand upon the tracli. Taliing the 
risk, the conséquences shonld not be iniposed upon another. Kailroad Com- 
pany V. Houston, 93 U. S. 097, 24 L. Ed. 542 ; Schofleld v. Railway Company, 



AMERICAN SMELTING & REFINING CO. V. M'GEB. 69 

114 U. S. Gin, 5 Sup. et. 1125, 29 L. Ed. 224 ; Northern Pacific Railroad Com- 
pany V. Freeman, 174 U. S. 379, 10 Sup. Ct. 703, 43 L. Ed. 1014." 

The case at bar is unmistakably within the ruling in the above- 
mentioned case, with the proof of contributory négligence, or need- 
less risk assumed, greatly strengthened by the conceded facts, (1) 
that the Hmited train was due immediately, on the track in question; 
and (2) that the deceased was long familiar with such expectation, 
and had usually stopped for the train at that time and place. The 
common-law rule of contributory négligence as a bar to recovery may 
be set aside by législation, but not by judicial means. Courts are to 
administer justice between parties in confonnity with established law, 
without departure for individual views of hardship, either in the rule 
Or its application. 

The judgment of the Circuit Court, accordingly, is affirmed. 

GROSSCUP, Circuit Tudge, dissents. 



AMBRIO<AN SMELTING & REFINING CO. T. McGEE. 

(Circuit Court of Appe.als, Eigbth Circuit. November S, 1907.) 

No. 2,543. 

Masteb and Servant— Négligence— Assumption of Risk— Contributory 
Négligence. 

ïhe plaintiff, an experionced boilermalier's liclper, was sent to i)uncli 
some holes in a ])ieoe of galvnnized iron with a power punch. Tlie die, 
a pièce of tempered steel 2V-i Inches In diaineter with a suitabie hole in 
it, lay In a dépression in the bloeli so that tlie punch strucli tJie hole in it 
true wheii he went to do his worlt. ïhis die had been fasteued in its 
place by a set screw which extended througli the side of the bloclî and 
into the die, but this screw had been brolvcn for more than a nionth, so 
that the die was loose and there was danger that the punch would raise it 
froin Its position and dlspiace it so that the pnncli would strilsie the solid 
Steel of the die and injure the operator. The brealc in the screw and the 
looseness of the die were not readily observable, and the plaintiff was not 
aware of them. After he had punchcd several holes in the iron, and as he 
was making another, something struck his eye and put it out. After the 
accident there was a pièce broken ofC of the point of the punch, and a 
pièce broken ofC of the side of tlie hole in the die. Small particles some- 
times fly ofC from galvanized iron when holes are punched in it, but there 
was no évidence that auy serions injury had been known to resuit from 
them. Held : 

There was substantial évidence of causal négligence of the master. The 
évidence that the servant assumed the risk or that he was guilty of con- 
tributory négligence was not conclusive, and thèse questions were for the 
jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 958-901, 1005, 1068-1132. 

Assumption of risk incident to employment, see note to Ohesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

Samb — Assumption of Risk— Defect Must iîe Readily Observable to 
Raise. 

The request to charge that if the employé knew or had an opportunlty 
to know of the defect and appreciate its risk he assumed it, or was guilty 
ot contributory négligence, was properly refused beeause the defect was 
not readily observable. The true rule is that if the servant knew of the 
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defeet, or If It was bo plalnly observable that he could bave seeii It by the 
exercise ot ordlnary prudence, and If he appreclated that It waa danger- 
ous, he assumed the rlsk of It. 

Ed. Note — For cases In point, see Cent Dig. vol. 84, Master and Serv- 
ant, § 584.] 

S. SaMB— CONTEIBUTOBT Negligenck. 

The servant'» opportunity to know of the defeet, whlch was not ob- 
Tlous or readily observable, was not conclus! ve évidence of his négligence. 

The court rlghtly charged that It was the servant's duty to use that 
klnd of care for his own safety that an ordinarlly prudent man, under 
slmllar circumstances wlth the plaintlff's expérience, would use, and that 
If he failed to exercise thls care and that f allure directly con tribu ted to 
his Injury, he could not recover. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 34, Master and Serv- 
ant §5 674, 708.] 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Utah. 

W. J. Barrette (Henderson, Pierce & Critchlow, on the brief), for 
plaintiff in error. 

Thomas Marioneaux (O. W. Powers, on the brief), for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges. and 
PHIUPS. District Judge. 

SANBORN, Circuit Judge. As the plaintiflF below was using a pow- 
er punch of his employer to punch some holes in a pièce of galvanized 
iron, something struck one of his eyes and put it out. He sued his em- 
ployer, the American Smelting & Refining Company, the défendant be- 
low, for négligence, in that, among other things, it failed to provide 
the machine with threads in the chuck head that would hold the punch 
point tightly in place, and in that it failed to furnish a set screw which 
would hold the die securely in place so that in the opération of the ma- 
chine the punch would surely strike the hole in the die true. The de- 
fendant denied that it was négligent, and averred that the plaintiff 
knew and assumed the risk of operating the machine. There was a 
verdict and judgment for the plaintiff. 

The spécifications of error are that the court refused to instruct the 
jury to return a verdict for the défendant, that it refused to instruct 
them that it was the plaintiff's duty to observe whether the machine 
was in a reasonably fair condition for use, and, if it was not, he either 
assumed the risk of his use of it or was négligent in using it, and in that 
it refused to instruct them that if the plaintiff, knowing or having the 
opportunity of knowing the condition of the machine, was of the opin- 
ion that it was safe, and used it, he could not recover. There was sub- 
stantial évidence of thèse f acts : The plaintiff was an experienced boil- 
ermaker's helper, and he was directed by his superior to punch out a 
hole in a pièce of galvanized iron. The method to be pursued was to 
punch out some small holes around the inner circumference of a circle 
marked on the iron, There were two power punches, the smaller of 
which was used when the larger was in opération. The plaintiff was 
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compétent to operate the machine and to do the work thus assigned 
him. The larger punch vvas in use, and he proceeded to the smaller 
one and punched several holes when, as he was punching another, some- 
thing hit his eye and destroyed it. No foreign substance was found in 
the socket of the eye. The die of the machine was about Z^4 inches 
in diameter. It rested in a dépression provided for it in a block, and 
had a hole in it with which the punch engaged when in opération. The 
punch and the die were tempered steel, and a collision between the 
punch and the solid portion of the die was dangerous to the operator. 
A set screw had been provided which passed through the side of the 
block and into the die, and which, when in proper condition, held the 
die rigidly in place in the block. When this setf screw was broken or 
failed to engage both block and die, the latter would sometimes be 
drawn up out of its place, and there was danger that it would become 
displaced in that way so that the punch would not strike the hole in the 
die true, but would collide with the side of it. This set screw had 
been broken for a month or two, and it did not engage the die or hold it 
in place. Its condition was not obvions or readily observable. Im- 
mediately after the accident it was discovered that a small pièce had 
been broken off of the end of the punch and out of the side of the hole 
in the die. When the plaintiff went to the machine to punch out the 
iron, the punch struck the hole in the die true, and he did not change 
or adjust any part of it. Particles sometimes fly off of galvanized iron 
while holes are being punched in it, strike operators and draw the 
blood, but no witness testified that he ever knew of a serious injury 
from that source. If one hole is punched out of galvanized iron and an 
attempt is made to punch another by the side of it, so that one side 
of the punch strikes the iron and the other falls into the hole in the die 
without obstruction, the métal sheet will force the punch to one side 
and cause it to collide with the steel of the die ; but an experienced op- 
erator would not proceed in that way, and there was no évidence that 
the plaintiff did. There was évidence of other facts, but none that 
modifies the logical and légal effect of the facts which hâve been re- 
cited. 

It was the duty of the employer to exercise ordinary care to furnish 
reasonably safe machinery, and to use ordinary care to maintain it in 
a reasonably safe condition of repair, and its failure to do so was négli- 
gence which, if causal, was actionable. The broken set screw, the ab- 
sence of any effective means to hold the die securely in place for more 
than a month before the accident, the danger therefrom, the broken 
point of the punch and side of the hole after the accident, and the other 
facts to which référence bas been made, constituted substantial évidence 
that the défendant was négligent in the inspection and repair of the 
machine, and that this négligence caused the injury. The évidence 
that it might hâve been caused by flying particles from the galvanized 
iron or by punching out the side of a hole so that one side of the punch 
met with no résistance was much less persuasive and insufficient to 
bring the case within the rule that when an injury may hâve been the 
effect of one of two or more causes the jury may not speculate on the 
cause. The natural and rational inference from the évidence was that 
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the in jury was caused by the broken set screw and by the négligence of 
the défendant in failing to inspect and renew it. The risk of the loose 
die was not one of the ordinary risks of the employment. The plaintiff 
testiiied that he did not know that the set screw was broken or that the 
die was loose, and there was no évidence to the contrary. Its condition 
was not readily observable. It was inserted in the side of the block, 
and the break in it and its incapability of holding the die tightly in 
place were not obvions. The évidence, therefore, did not conclusively 
show that the plaintifif knew, or that a person of ordinary prudence 
by the exercise of reasonable diligence and care in his situation would 
bave known, that the screw was broken or the die loose, and it was not 
the duty of the court to instruct the jury that he assumed the risk of 
this defect, or that he was guilty of contributory négligence in his use 
of the machine. The court rightly refused to instruct the jury to re- 
turn a verdict for the défendant. 

The refusai by the court of the two other requests to charge the jury 
présent a single question. In each request counsel asked the court 
to charge the jury that the plaintifï could not recover if the plaintiff 
knew or had the opportunity of knowing or of observing the defective 
condition of the die. The requested instruction is sound and right in 
cases in which the defect is obvious or readily observable. In such 
cases a servant cannot fail to see a defect which is plainly observable, 
or to observe that which is obvious, and then recover because he failed, 
and if he knows or bas the opportunity to know it and appréciâtes the 
risk from it he cannot recover. But this rule is inapplicable to this 
case because the defect was not readily observable. The punch struck 
the die true. The die was in its place. It appeared to be secure. The 
break of the set screw and the conséquent looseness of the die which 
made it dangerous were not apparent. They could bave been discov- 
ered by the plaintiff only by searching ont the screw in the side of 
the block and trying it. The duty to make this search was not cast 
upon the plaintiff. The charge of the court upon this subject was: "If 
the plaintiff knew of the particular defect in this punch, if you find it 
actually caused the injury, and appreciated that it was dangerous, or 
if you believe it was so plainly observable that he could bave observed 
it by the use of ordinary prudence, then he assumed that risk and he 
cannot complain that he was injured by it. Besides that, * * * 
the plaintiff was required to use just that kind of care for his own safe- 
ty that an ordinarily prudent man, under similar circumstances, with 
the plaintiff's expérience would use. * * * If he failed to use 
that kind of care and the injury would hâve been averted by the use 
of it, he was guilty of contributory négligence, and he cannot re- 
cover." The charge was right, and the court properly refused to give 
the instructions requested because they were not applicable to the facts 
of this case. 

There was no error in the trial, and the judgment is afifirmed. Texas 
& Pacific Ry. V. Archibald, 170 U. S. 665, 673, 18 Sup. Ct. 777 780, 43 
L. Ed. 1188. 
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CIÏIZBNS' SAVINGS & TRUST CO. v. BEI.LEVII^I/E & S. I. R. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 1, 1007.) 

No. 1,358. 

1. Eqcjity— RiGiiT To Relief — I^Acires. 

A delny of more tliaii 10 ycars in briiifrinp; suit, anrl beyond tUo tiine 
limited by statute for briiigiug au action at law, coustitutes such laclies. 
prima facie, as will bar relief lu equity, unless the delay was excusable 
under the facts alleged. 

2. Same. 

Défendant railroad company issued stock to a county, receivins in pay- 
ineut bonds of tbe county wliicb it sold but which were afterward adjud;;- 
ed vold. Tbe stoclc was also afterward canceled at suit of a stockboider. 
Subsequently coniplain.'int, wblcb was a liolder of certain of tbe bonds, 
brouglit suit asainst défendant, and obtained a decree adjudging tbat de- 
fendant held tbe stock issued on account of coui])laiuant's bonds in trust 
for its beueflt, and It was tben issued to coniplainant. Priov to sucb suit, 
and pending tiie suit for cancellation of the county 's stoc!;, défendant 
declared and paid a dividend on its other stock, but purposely omitted 
such stocli upon whicli it deniod any liability. In tbe suit of coni]ilain- 
ant to eonipel the issuance to it of stock, It niade no claini foi' sucli divi- 
dend, but more than 10 years after tiie same liad been de;Iai-ed niade de- 
mand therefor and brouglit a second suit in equity for its recovery. Held, 
tbat prima facie such suit was barred by lâches, and tliat the delay was 
not excused by gênerai averments in the bill of wajit of knowlcdge of tbe 
dividend of due diligence and concealment Siy défendant, witlioiit the allé- 
gation of any facts to support sucb gênerai averments. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Tins appeal is from a decree wliich disniisses for want of eciuily a bill flled 
by Citizens' Savings & Trust Company, as coni]ilahiant, against tlie appellee 
railroad company, u]X)n denuu'rer to tlie bill. The suit is foi' l'ecovcry of al- 
leged dividends decbired by tbe apiiellee upon iis stock, wh'areof 400 shares 
were held Ijy it in trust for and e(iuitahl.v tlie propei'ty of tlie aii|)cllant, as 
ad.judicated in a jirior suit lietween the parties. The facts a\'erred in the 
bill in référence to tbe stock transactions are sulistantially tlie same wliich are 
stated, in connection witli the opinion of tliis court, in tlie above-mentioned 
prier litigation, reported as Citizens' Savings & Loa.n Ass'n et iil. v. Helleville 
& S. I. R. Co., 117 Fed. lOi), 54 C. C. A. 40-'). In référence to tiie dividends 

claimed, tbe avernients are in substance: Tbat "on or before tlie day 

of , 1896," 4,170 shares of coiumon stock bad been issued b.v tbe ajiiiel- 

lee, inclusive of the al)Ove-mentioiied 400 sliare-î transterred lo tlie api)ellant 

under the prier decree, and "on said day of , 1800," a dividend 

was declared by the directors of 10 per cent. u|)on the cominon stock, and 
actually paid upon 3,170 shares: tliat tbe dividend was not jiaid upon the 
appellant's 400 shares, and iiayment thereof was demanded and refused ou 
July 28, 1005; tbat the trust In favor of the a]iiiellant existed duriiig the 
years 1S9G and 1897, but it was not notified of such déclaration of dividend; 
tbat the appellee (railroad company) "concealed the same" ; and tliat your 
orator exercised rcasonable diligence, but did uot learn of same "until tbe 
— day of .luly, 1905." 

Tbis bill was flled Marcb 14, 1900. Nine several grounds for denmrrer are 
stated, namely: (1) The remedy, if any exists under the allégations, is com- 
plète at law, and .iurisdiction In e(iuitj' does not appear ; (2) the dividend, as 
alleged, was payable before coniplainant becanie a stockbolder ; (3) Ferry 
county is a necessary party, and (4) was the stockbolder entitled to the divi- 
dend sued for, if any one was entitled tbereto ; (5) the alleged cause of action 
did not accrue within flve years, and is barred by limitation, and (6) dld not 
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accrue withln 10 yeara Ilmlted by statute ; (7) lâches appears In delay of suit 
wlth no f acts stated to excuse the delay ; (8) the prior decree averred in the 
blU is res Judlcata; and (9) full performance theieof appears on the part of 
défendant 

J. M. Blayney, for appellant 
Blewett Lee, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
Citizens' Savings & Trust Company, appellant, filed the bill in ques- 
tion to recover dividends upon 400 shares of stock in the appellee rail- 
road Company; ownership of such stock having been awarded the ap- 
pellant, under its former corporate name, in a prior decree between 
the parties, under mandate from this court. Citizens' Savings & Loan 
Ass'n V. Belleville & S. I. R. Co., 117 Fed. 109, 54 C. C. A. 495. The 
décision referred to settled the relation of each to the shares of stock 
through the original void transactions of Perry county in subscrip- 
tion therefor and issue of bonds in payment, sale of the bonds to the 
appellant, and use of the proceeds by the appellee for its exclusive bene- 
fit ; that upon return of the stock by the county to the appellee for can- 
cellation, under an adjudication of invalidity, the purchasers of the 
bonds became entitled to the benefit thereof ; and that the appellant, 
under its purchase, was entitled to hâve 400 shares of stock issued ac- 
cordingly. No rights there involved are reviewable under the présent 
bill, and the question is whether recovery of the alleged dividends up- 
on this stock is authorized in equity, under the facts now averred, in 
the light of that adjudication. The several grounds of demurrer do 
not require examination in détail, if the bill is without equity under 
either of the objections. 

For the relief sought, it is averred that the appellee declared a divi- 

dend of 19 per cent, upon its common stock on the " day of 

, 1896," when 4,170 shares had been issued, of which the "shares 

now held and owned" by the appellant "are a part," and made pay- 
ments on 3,170 shares only, thus leaving unpaid the dividends on the 
shares issued to Perry county (which included the stock in question), 
canceled on October 25, 1897, under the decree of invalidity above 
mentioned. It is further averred that the trust declared in favor of 
the appellant in the prior decree "was in existence during the years 
1896 and 1897"; that the appellant was not notified that such divi- 
dend was declared, and the appellee "concealed the same"; that the 
appellant "exercised reasonable diligence, but did not leam of the 

same until the day of July, 1905" ; and that payment was de- 

manded and refused July 28, 1905. This bill was filed March 14, 1906, 
and the question arises at the threshold whether the suit in equity, if 
otherwise entertainable, is not barred by the long delay thus disclosed. 
notwithstanding thèse vague averments by way of excuse. The ob- 
jections, both of statutory limitation and lâches, are expressly raised 
by the demurrer, and unless the delay is excusable under the facts 
alleged, a fundamental requirement of equity for the exercise of its 
jurisdiction is wanting, and the decree dismissing the bill may well 
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rest on lâches thus appearing (Hardt v. Heidweyer, 153 U. S. 547, 658, 

14 Sup. Ct 671, 38 h. Ed. 648, and authorities reviewed), without 
pursuing the further inquiry discussed in the arguments, whether the 
nature of the alleged liability would authorize enforcement in equity, 

The maxim of equity jurisprudence, that "equity aids the vigilant, 
not those who slumber on their rights," must be observed throughout 
the administration of its remédies (1 Pomeroy's Eq. Jur. [2d Ed.] § 
418) ; and it is indisputable — apart from the allégations of trust, to 
be considered later — that the conceded facts of the time which has run 
upon the deniand in suit impute prima facie lâches on the part of the 
appellant. Without other averments of fact to clear the demand from 
that imputation, within recognized principles of equity it is plain that 
no relief can be granted under the bill. Hardt v. Heidweyer, supra. 

The events and dates which show the delay may be summarized: 
In 1870 the bonds were issued by Perry county in exchange for the 
appellee's stock, and the appellant purchased 40 of thèse bonds in 1871 ; 
interest was paid by the county upon the bonds until 1887, when fur- 
ther payments were refused; and in 1890 the appellant sued the coun- 
ty thereupon, but failed of recovery through adjudication that the bonds 
were void. Citizens' Sav. & Loan Ass'n v. Perry County, 156 U. S. 692, 

15 Sup. Ct. 647, 39 L. Ed. 685. Subsequently (Stebbins v. Perry Co., 
137 111. 5G7, 47 N. E. 1048) other parties brought suit against the coun- 
ty for cancellation of the stock received in exchange, and obtained a 
decree, upon which the shares were canceled October 25, 1897, and 
returned to the appellee. On April 16, 1898, this appellant, under its 
former name, brought suit against the appellee to obtain certificates 
to be issued in its favor for 400 shares of the canceled stock, resulting 
in a decree accordingly, May 16, 1903, which was subsequently per- 
formed by the appellee. The dividends for which recovery is sought, 
if in any sensé applicable to the void issue to the county, were declared 
long prior to the last-mentioned proceedings on behalf of the appel- 
lant claiming an equity in that issue of stock. The bill states this date 
indefinitely as the " day of , 1896," although it was con- 
ceded upon the argument that the actual date appears of record in 
books and reports of the railroad company as September 29, 1895. 
Demand of payment was made by the appellant, as averred, on July 
28, 1905, and this suit was not commenced until March 14, 1906. The 
bill is silent upon any référence in the prior litigation to the benefit of 
any dividends which may hâve been eamed or declared upon the stock 
there claimed; and if omitted from that controversy, no explanation 
appears, unless the above-mentioned gênerai averments that the ap- 
pellant was not informed of the déclaration of a dividend until 1905 
are sufficient to that end. 

Thus the time which elapsed between the déclaration of the divi- 
dend and the filing of this bill exceeds 10 years, either under the con- 
ceded fact of the actual date of dividend, or under the rule applicable 
to the indefinite time mentioned in the bill which would require such 
interprétation. Treated as a cause of action which accrued in favor 
of the appellant when the dividend was declared, suit for recovery 
was barred by the statute of limitations in Illinois, whether the obliga- 
tion is one arising upon implied contract, or in writing under the res- 
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olution of the directors, as variously rlesignated in the authorities cited, 
respectively, in the briefs. The provisions referred to are sections 
15, 16, c. 83, Hurd's Rev. St. 1905 (2 Starr & C. Ann. 111. St. 1896, 
[2d Ed.] pp. 2625, 2631), with the limitations of five years (section 15) 
"on unwritten contracts, express or implied," and ten years (section 16) 
"on bonds, promissory notes, * * * written contracts, or other 
évidence of indebtedness in writing." Assuming that demand and re- 
fusai of payment were needful to authorize a suit for the dividend, ei- 
ther at law or in equity, the demand must be made within a reasonable 
time to save from this bar (Baker v. Brown, 18 111. 91, 93, and au- 
thorities cited), and unless so made "the claim is considered stale, and 
no relief v^fill be granted in a court of equity." Codman v. Rogers, 
10 Pick. (Mass.) 112, 120; 1 Wood on Limitations (2d Ed.) §; 118. 
Thèse provisions are not controlling, bowever, upon the question of 
lâches in equity, although the periods of statutory limitation are fre- 
quently adopted therein, by way of analogy, as tests of prima facie 
staleness of the demand. 

The rule of négligence above referred to, which forbids aid to stale 
demands where the claimant "slept on his rights, and shows no excuse 
for his lâches in asserting them," is independent of the statute of limi- 
tations, and the tests of lâches conform to the principles of equity, not 
to the rigid rules of the common law which govern the question of 
limitation. So the mère lapse of time, however important in the con- 
sidération, may not amount to lâches in the view of equity when other 
circumstances are shown which exclude the imputation of négligence 
and lâches. The solution in each case rests upon its circumstances, 
and lâches may appear and bar relief, although the delay is less than 
the period limited by statute. Speidel v. Henrici, 120 U. S. 377, 387, 
7 Sup. Ct. 610, 30 L. Ed. 718 ; Alsop v. Riker, 155 U. S. 448, 460, 15 
Sup. Ct. 162, 39 L. Ed. 218 ; Patterson v. Ilewitt, 195 U. S. 309, 319, 
25 Sup. Ct. 35, 49 L. Ed. 214. 

In so far, therefore, as thèse statutory periods may serve as criteri- 
ons of staleness in equity — apart from their force as statutory bars, 
either in law or equity — it is not essential to détermine which period 
applies to a right of action for dividends in the common-law sensé, as 
the alleged cause of action either accrued more than 10 years before 
the filing of the bill, or it was then within the power of the appellant 
to demand and enforce its assumed equities. Nor is it needful to dé- 
cide the questions discussed in the briefs' whether the statute of limi- 
tations opérâtes as an independent bar under the averments of trus- 
teeship in respect of stock and dividends. The considération of lâches 
involves ail of thèse éléments, and if facts appear which excuse the 
delay and free the claimant from fault or neglect therein, with the 
equities in his favor, he is not chargeable with lâches through the lapse 
of time alone. On the other hand, if such long delay is not thus 
cleared, within the recognized principles of equity, from the prima 
facie want of diligence, lâches is manifest, and the way of equity is not 
open for relief, without référence to tlie force of any statute of limi- 
tations. 

When the alleged dividend of 1896 (1895) was declared "upon the 
common stock of the défendant" — with neither express récognition of 
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the 1,000 shares issued to Perry county as a valid issue or obligation, 
nor intention to include it therein, averred in the bill^ — the invalidity 
of the bonds issued by Perry county in exchange for the stock had 
been adjudicated and ail parties so understood their status. The pro- 
ceedings to hâve the stock canceled had long been pending, with can- 
cellation then decreed in the circuit court, and the attitude of the ar»- 
pellee in déniai of obligation upon such stock was manifest and un- 
mistakable, not only through such proceeding on behalf of a stock- 
holder, but in the alleged exclusion of such stock from dividend 
payments. Moreover, this stock was canceled October 25, 1897, un- 
der final décision and mandate of the state Suprême Court. The equi- 
ties subsequently set up and established in favor of the appellant în 
400 shares of such stock were manifestly ignored by the appellee at 
this stage, and left no room for the appellant to rest on the assump- 
tion that such equities would be recognized by the appellee, in pay- 
ment of dividends or otherwise, without suit. Understanding on the 
part of the appellant to that efifect clearly appears in the suit referred 
to, which was promptly instituted, April 15, 1898, to enforce its al- 
leged equities, and was contested vigorously. Déniai of equity in any 
dividends earned or declared upon the stock was equally manifest in 
this attitude of the appellee, and the only excuses ofFered in the prés- 
ent bill for the failure to prosecute a claim for dividends, either in 
that suit or separately, are the gênerai averments before mentioned : 
(1) Of want of notice of such dividends; (2) that the appellee "con- 
cealed the same"; (3) that the appellant "exercised reasonable dili- 
gence, but did not learn of the same" until July, 1905. 

The rule is elementary in equity pleading that material facts must 
be distinctly stated in the bill, not mère déductions of the pleader as 
to their efïect, and without such groundwork of fact thèse gênerai 
averments are insufficient. As pointed out and exemplified in the well- 
considered case of Hardt v. Heidweyer, supra, such averments of ig- 
norance, concealment, and diligence, with no facts stated to test their 
truth and worth, do not aid the bill, and furnish no escape from the im- 
puted lâches arising from the delay. Presumptively, aside from admis- 
sions of fact at the bar, the dividend was declared by resolution entered 
of record, and likewise reported to the Railroad & Warehouse Commis- 
sion of the State, in due course, as an item within the direction of sec- 
tion 6 of the législative enactment in force after Julv 1, 1871, pre- 
served in chapter 114 (section 172) Hurd's Rev. St. 1905 (3 Starr & C. 
Ann. 111. St. 189G, p. 3304). In any view, however, no fact is stat- 
ed which tends to show either .suppression, withholding information, 
reasonable cause for ignorance, or diligence in inquiry or claim. Witli 
the fact of dividend déclaration thus open to discovery on examina- 
tion, if not either noterions or inferable under the circumstances, the 
neglect to make claim for them is without équitable excuse. If the 
appellant was entitled to an interest in such dividends, through its 
equities in the stock, it was equally a présent right of action, which 
should bave been brought into the suit then commenced; and in no 
event postponed, in demand and suit, as disclosed in the présent bill. 
If the right arose, as averred, through a trust relation in respect of 
the stock, the trust was the same which was there disputed and liti- 
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gated — ît rested solely upon the then existing fact, not upon the evetitu- 
al adjudication — and postponement of the one claim for judicial dé- 
termination of the other was neither needful nor équitable under the 
circumstances. 

In référence to the gênerai rule that limitations do not run upon 
claims arising through relations of trust, upon which the appella'nt 
rehes, the plain disavowal of any such trust by the appellee, as before 
mentioned — in its insistence upon adverse right to the stock when de- 
manded, if not before— raised the well-recognized exception to such 
rule, if otherwise applicable to the trust in question, so that reason- 
able promptness, both in demand and suit, became imperative for 
équitable relief, and the inaction and delay thereafter "opened the door 
to the défense of lâches." Speidel v. Henrici, 120 U. S. 377, 386, 7 
Sup. Ct. 610, 30 L. Ed. 718, and authorities reviewed; Patterson v. 
Hewitt, 195 U. S. 309, 321, 35 Sup. Ct. 35, 49 L,. Ed. 214. 

We are of opinion that the averments of the bill disclose gross lâches 
on the part of the appellant, and that no error appears in the dismissal 
for want of equity. The decree, accordingly, is aiïirmed. 



In re LETSON. 
(Circuit Court of Appeals, Eighth Circuit. October 19, 1907.) 

No. 72. 

1. BANKRUPTCY— HOMESTEAD— PUBCHASE WITII NONEXEMPT FUNDS. 

In the absence of a local rule to tlie contrary, tbe mère use by an In- 
solvent of nonexeinpt funds or assets in acquiring a homestead does not 
make it subject to the claims of his creditors lu bankruptcy. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
668-070.] 

2. Same — Adjudication — Matters Concluded. 

An adjudication of bankruptcy on a pétition charging différent acts 
of bankruptcy, and which does not sliow upon which one it proceeded, 
does not render either charge res judicata in the further proceedings. 

3. Same— Review— Pétition to EEvistE. 

The décision of a district court reversing that of a référée finding that 
a bankrupt was guilty of fraud in a transaction does not necessarily in- 
volve a question of law so as to be reviewable on a pétition to revise, 
where, so far as sho%vn by the record, there may hâve been a conflict of 
testimony as to the facts. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

4. Same— RiaiiTS or Trustée. 

There exists no spécial trust relation between a bankrupt, and his cred- 
itors during the four months preceding the bankruptcy which entitles 
his trustée to avoid his transactions during that time on grounds other 
than those speeifled In the bankruptcy act. 

5. Same — Exemptions — Estoppei. to Appeal. 

The faet f;hat a bankrupt aecepted the benefit of an order of a référée, 
allowing him certain personal property exeniptious, does not preclude him 
from appealing from a part of the same order relating to his homestead 
exemption. 
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On Pétition for Review. 

Charles West (Winfield Scott, on the brief), for petitioner. 
James K. Beauchamp and R. L. Denton, for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This is a controversy between the bank- 
rupt and the trustée over a tract of land in Garfield county, Okl., 
claimed by the former as a homestead. The référée found that the 
bankrupt purchased the land while insolvent and within the four 
months pr-eceding the commencement of the bankruptcy oroceedings, 
and that in doing so he used for part of the purchase price nonexempt 
property, with intent to cheat and defraud bis creditors. The référée 
ordered that the land be set aside as a homestead, but subject to a 
charge in favor of the trustée for the amount and value of the diver- 
sion from nonexempt assets. Upon certification the District Court 
held the land to be a homestead free from the charge, and the trustée 
thereupon presented to this court a pétition to revise in matter of law. 

In the absence of a local rule to the contrary, and there is none in 
Oklahoma, the mère use by an insolvent of nonexempt funds or as- 
sets in acquiring a homestead does not make it subject to the claims 
of creditors. Assuming the rule to be otherwise when there is an 
intent to cheat and defraud creditors, it should be said that the ex- 
istence of such intent was disputed in the case before us. The réf- 
érée found it existed; the District Court, upon the same évidence, 
found it did not exist, for such is the effect of its gênerai finding in 
favor of the bankrupt. Upon a pétition to revise, questions of law 
can be considered, but not disputed questions of fact, and the inquiry 
hère is, was there error of law in the proceedings below? As to 
this the trustée says: 

1. That a fraudulent diversion of nonexempt assets in acquiring 
the homestead was charged by the creditors in the original pétition 
as an act of bankruptcy, and the adjudication which folio wed ren- 
dered that fact res adjudicata, and, therefore, as matter of law, not 
to be further denied. Ayres v. Cône, 138 Fed. 778, 71 C. C. A. 144. 
But there were five other distinct acts of bankruptcy charged in the 
creditors' pétition, and the record does not show upon which the ad- 
judication proceeded; therefore the matter is at large. Russell v. 
Place, 94 U. S. 606, 24 L. Ed. 214; iEtna Life Ins. Co. v. Board of 
Com'rs, 117 Fed. 83, 54 C. C. A. 468. The adjudication in bankruptcy 
was in gênerai terms, and it might well bave been authorized by proof 
of any one or more of the other acts charged. The controversy hère 
is not that in the original proceeding. The adjudication in bankruptcy 
stands admitted and uncontested, and, for aught the record shows, 
it may hâve proceeded upon a ground wholly disconnected from the 
acquisition of the homestead. 

2. That the District Court did not disturb the finding of the référée 
that the bankrupt was guilty of fraud. Not so. AU the évidence 
before the référée was certified to the court and examined by it de 
novo, with the resuit that the décision of the référée was reversed, 
and the land declared a homestead free of ail claims of the trustée. 
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The conclusion of the court négatives the existence of fraud. Ail 
the évidence upon which the référée and the court acted is not before 
us, and we cannot say that they merely drew difïerent légal déduc- 
tions from undisputed facts. The record not showing to the con- 
trary, there may hâve been a conflict in the évidence on the issue of 
fraud, and in tlaat event a revievv could not be secured by pétition to 
revise. 

3. That the rule is that during the four months preceding the filing 
of a pétition in banl<ruptcy the bankrupt holds his nonexerrpt property 
in trust for his creditors, and in case of breach of the trust "the credit- 
ors or their représentative — the trustée in bankruptcy — possess the 
usual remédies of cestuis que trust including the right to follow ail 
such property wherever it can be discovered and identified in original 
or altered form. This is altogether a misconception. The bankrupt 
and his creditors sustain no such relation before the filing of the péti- 
tion. Upon the appointment and c[ualification of the trustée, his 
title relates back to the time of the adjudication, and his rights and 
remédies as to property previously disposed of are definitely defined 
and limited by the bankruptcy act. 

4. That, because the bankrupt accepted and disposed of two horses 
set off to him as exempt by the référée, he waived his right to com- 
plain of the referee's action as to the homestead. This contention is 
also erroneous. Thpugh both matters were heard by the référée at 
the same time and were covered by the same order, they were wholly 
independent of each other. The case does not fall within the rule 
that an acceptance of the benefits of a decree or order precludes one 
from complaining of its burden?. 

The pétition to revise is déni éd. 



SUN PTJR. 00. V. LAKE ERIR AgriIALÏ BLOCK CO. 

(Circuit Court of Appeals, Sixtli Circuit. November 27, 1007.) 

Xo. I,6i3: 

1. WEIT OP EKKOr,— ItEVlEW— QrESTIONS CoînSIDERED. 

That a verdict is agaiiist tlie weij;ht of tlie évidence cannot be assign- 
ed as error in tlie fédéral courts. 

2. Saj,:e — Questions I'kesented for Eeview. . 

To eutltle a pnrty to assign as error. In an appellate court, that there 
was no eviden.ee in support of the verdict reudered, the question niust 
hâve been preseuted to tlie trial court by a motion for direction of a ver- 
dict, and due exception taken to its refusai. 

3. Same— Admissibility of Evidence. 

To reiider the rulings of a trial court, adinittlng or rejectin^ évidence, 
reviewable on. a writ of error, the record niust show an exception, taken 
to each ruiing, assigued lis, error, and, where an objection was sustained 
to a question, the answer expected. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§§ 1503, 1504.] 

i. Same— I'hesentation of Questions to Loweb Court. 

\\'liere it was agreed between eounsel that certain printed articles should 
be taken by the jury, error cannot be asslgned because they were not so 
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taken, wliere no request therefor was made to the court, ancl conse- 
quently no rulinj; made. 

lEd. Note.— For c-ases in point, see Cent. IJig. vol. 2, Appeal and Error, 
I 1418.] 

5. Same — Review — Dtscbetion of Loweb Coi'rt. 

ïhe refusai of a court to postpone a trial because of tlie absence of one 
of a party's counsel is discretionary, and not reviewable on a writ of er- 
ror. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
I 3837.] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Allen Andrews and Miller Outcalt, for plaintiff in error. 
Warren Gard, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The plaintifï (now défendant in error) 
sued the défendant below to recover damages for the publication in 
the "Hamilton Sun" at Hamilton, Ohio, of an alleged false and maii- 
cions libel of and concerning the plaintiff's method of doing business, 
and the quality of the materiai which it supplied for the paving of streets 
in cities and villages, and particularly the materiai which it was supply- 
ing to one Andrews, who was about to put down a pavement in a cer- 
tain Street in Hamilton under a contract with the city. The libelous 
matter complained of was this : 

"Awful. Of ail the poor, wortbless, rotteu materiai tliat could iiossibly mas- 
querade mider tlie pretense of beins puvius materiai, tlie block asplialt piled 
npon r;ast Iligb street for use in paving tiiat slreet, if the people cnn lie fjagged, 
is the worst. It stands no test at ail. As a matter of fact. the cliemical tests, 
the pressure tests, and the tests of connnon sensé show that the 'ncw' block 
asphalt, piles of wliicli are stacked npon East lligh street and Ross street, isn't 
as good as the oid disgraceful. discreditcd, and disiutegrating stutï that malles 
this towu the langhing stock of the state now. 

"Fraud. But tlie block asphalt that they are trying to ]mt down on East 
High street and ou Ross street, wliicli is sbown to be even i)oorer iu quality 
than the old block, is but tln-eo iiuhes thick ami costs .$2.24 a square yard. 
Don't you Icnow there is fraud sticking out of th.-itV Don't you know tliat tlie 
court was deceived when the Scott case was lieard? 

"Conimon Seuse. To JJr. Mather and ilr. Krone, members of the board of 
public service: The people are apjiealing to you to preveut tlie laying of this 
discredited and fraudulout materi;;! iu tliis city. TUe aspliult blociv people 
hâve deceived you as well as tlie i)ul)lic. l'he coutractor's inirpose iu iratting 
down an inferior grade of three incli l)lock hev(>; not the bloclc that they tegti- 
lied about in court — not the block that they represontcd to you." 

The answer of the publishing company admitted the publication, but 
denied ail other allégations of the pétition, such as concerned the mo- 
tive, the damages, and the falsity of the statements in the publication, 
which statements the défendant averrcd were true, and were a reason- 
able statcment of facts .which. were of gênerai interest to the public. 
There was a trial by a jury, which resulted in a verdict for the plaintifï 
in the sum of $4:,()0Q, A motion for a new trial was made and denied. 
Thereupon jitdgment was entered on the verdict. 

The case lias been argtied upon four assignments of error. In the 
157 F.— 0- 
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order pursued by counsel for the plaintiff in error, the first contention 
is that the verdict was manifestly against the weight of the évidence. 
In the appellate courts of the United States this cannot be assigned as 
error. It is a legitimate ground for a motion for a new trial in the 
Circuit Court;' but its disposition there is final. Under this assign- 
ment, it is also urged that there was no évidence in support of a ver- 
dict and judgment for damages. But no foundation was laid in the 
court below on which to rest a complaint in the appellate court. There 
was no motion made at the close of the évidence for a peremptory in- 
struction to the jury, or any request preferred to the court for any in- 
struction upon the subject, and no exception taken to the instructions 
given to the jury. In this court only errors in law can be considered ; 
and, in order to raise a question of the correctness of the rulings of 
the judge on the trial, an exception must be taken thereto at the time, 
and appear in the bill of exceptions. We may, without impropriety, 
add that, in the présent case, whatever we might think of its sufficiency 
and weight, there was some évidence upon the question of damages 
which went to the jury for its considération. Whether or not, in a 
case of this character, and constituted in respect of parties as this is, 
punitive damages are recoverable — a question much discussed by coun- 
sel for plaintiff in error in their brief — we do not inquire; for, al- 
though the court charged that the jury might give such damages, no 
exception was taken to the instruction. 

One of the assignments of error complains of the action of the court 
in refusing to permit the witness Doran to answer the following ques- 
tions : 

"State to the jury, what proposition, if any, was made by tlie property own- 
ers to tlie board of public service at that meeting to joia together and hâve a 
disinterestsd ehemist employed to analyze thèse blocks? 

"You may state to the Jury what was the appearance to you — to any casual 
observer — of High Street, that had been paved a few years before with this 
block asphalt, sold by Mr. Bireheual to the city?" 

— to which ruling the bill of exceptions states the défendant then and 
there excepted. There were two rulings, each rejecting particular 
questions relating to différent subjects. To which ruling the exception 
relates does not appear. The eleventh rule of this court (150 Fed. 
xxvii) requires that the party assigning errors "shall set out separately 
and particularly each error asserted and intended to be urged" ; and, 
"when the error alleged is to the admission or to the rejection of évi- 
dence, the assignment of errors shall quote the full substance of the 
•évidence admitted or rejected." When the évidence is rejected, it is 
inclimbent on counsel to make the record show that he stated to the 
court what answer he expected the witness would make ; otherwise, 
it does not affirmatively appear that the party suffered any in jury 
from not having the answer. Neither of thèse requirements bave been 
complied with. Moreover, it appeared that the paving done in High 
Street several years before was done with block asphalt supplied by an- 
other company having no relation to the plaintiff; and, although the 
same person who formerly acted as the agent of the other company was 
now acting as the agent of the plaintiff, this fact did not make the 
plaintiff responsible for the old paving, and would afford no justification 
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for impugning the character and business methods of the plaintiff, 
and the material supplied by it. It was res inter alios, and wholly ir- 
relevant. Besides, the libel did not charge that the board of public 
service was acting fraudulently. The charge was that the plaintiff 
was the party committing the fraud by deceiving the board. Evidence 
that the board declined to co-operate in obtaining a chemical analysis 
was therefore irrelevant. 

The plaintiff's counsel offered in évidence certain other publications 
by the défendant to show malice in publishing the libel complained of. 
Certain extracts were read by counsel, and counsel for défendant ob- 
jected to the omission of the context, but finally waived the objection 
upon an agreement that the jury might take with them, when they 
should retire, the whole of the publications so offered. But, when the 
jury went out, theise publications were not handed to them, perhaps 
by oversight of counsel for both sides. No request was made to the 
court in that behalf, and, of course, no order was made or exception 
taken. It is assigned as error that the publications were not sent out. 
But, as this was a privilège saved to the défendant, it was incumbent 
on its counsel to see that the advantage should be pursued. At ail 
events, there is nothing in the épisode which exhibits any error in law 
on the part of the court. 

Another complaint is that the défendant was forced to go to trial 
without the assistance of one of its counsel. It had employed twa 
firms of lawyers, one a local firm and the other from Cincinnati. The 
member of the latter firm who had been relied upon to assist in the 
trial, being ill, was not in attendance, but his partner and the local 
counsel were présent when the case came on for trial. A postponement 
was asked for by the défendant; but the court being of opinion that 
the défendant was sufficiently represented by counsel, declined the re- 
quest and the trial proceeded. Error is assigned upon this refusai to 
postpone. It was, however, a matter within the discrétion of the court,, 
and its action is not reviewable hère on a writ of error. 

The judgment of the Circuit Court must be affirmed, with costs. 



ROSENTHAL T. FINE HILL œNSOL. MINING CO.* 

(Circuit Court of Appeals, Ninth Circuit November 4, 1907.) 

No. 1,431. 

BVIDENOK— BtTBDEN OF PeOOF— NECESSITT OP COMPETENT EVIDENCE TO SUSTAIN, 

In an action by a corporation against its agent to charge him witii a 
balance of money advaneed to him to be used for plaintiff and not ac- 
counted for, where the reeeipt of the sums alleged to bave been so advaneed 
was put In Issue by défendant, the burden of proving such advanecs rested 
upon the plaintiff, and was not sustained by the introduction In évidence 
of defendant's account as shown on plaintiff's books, where its secretary 
testifled that niany of the débit items In such account were entered by him 
on hearsay and without any knowledge on his part as to their correctness ; 
nor was the défendant In such case called upon to Introduce évidence to 
Impeach the correctness of such entries. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 20, Evidence, if 116^ 
117.] 

*Rehearlng denled February 24, 1908. 
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In Error to the Circuit Court of the United States for the Northern 
District of California. 

Edmund Tauszky, for plaintiff jn error. 

Bert Schlesinger and Peter A. Breen, for défendant in error, 

Eefore GII^BÊRT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

GILBERT, Circuit Judge. On September 27, 190-4, the défendant 
in error commenced an action against the plaintiff in error to recover 
the sum of $9,410.61. It was alleged in the complaint that betvveen 
September 28, 1901, and June 25, 1903, the défendant in error intrusted 
to the plaintiff in error, as its agent and superintendent, sums of money 
aggregating $44,066.15, to be expended for its use and benefit in the 
development of certain mining properties, and that said money had 
not been ail so expended, but that $9,410.61 had been converted by 
the plaintiff in error to his own use. The answer admitted the re- 
ceipt from the défendant in error of $43,544.24 and no more. It de- 
nied the conversion of any portion of the same by the plaintiff in er- 
ror, and alleged that on July 22, 1903, an account was stated between 
the plaintiff in error and the défendant in error concerning the matters 
referred to in the complaint, and upon such statement it was found 
that the plaintiff in error was not indebted to the défendant in error in 
any sum whatever, but that, on the other hand, the latter-was indebted 
to the fornier in the sum of $3,040.88, for which he demanded judg- 
ment. The jury returned a verdict against the défendant: in this case 
for $9,310.61, upon which verdict judgment for that amount was en- 
tered in plaintiff's favor, the verdict being based upon the testimony 
of the company's secretary to the effect that that was the différence be- 
tween the ampunt of money the company had intrusted to the défend- 
ant and the amount of his disbursements according to the vouchers 
and receipts returned by him. The court below held, on a motion 
made for a new trial, that the verdict was contrary to the évidence, 
saying in its opinion : 

"The books of aceonnt were aclmitted in évidence. On page 52 of the leds- 
er the (lel)its are .f30..'î4.").r,!). The c-T'cdits npon tliat pacçe amount to .?34,7.S2.]8. 
This shows a débit balance asainst the défendant of $1,613.51. On page 54 
tlie défendant is charged $7,740.40 and is credited with $7,433, leavine a débit 
balance of $237.46. The $1,613.51 shown in the account of the défendant on 
page 52 and the $237.46 shown in his account on page 54, malie a total of 
$1.850.07. I hâve concluded that tho ])Uiintiff is entitled, npon the proofs, to 
this amount, and no more. I quote from the testimony of .1. Frank Mase as 
follows: 'Q. Do l'iaintiff's lixhibit 412 and Plaintilï'.s Exhibit 411 eontain the 
entrles of eaeh item for whieh you claim mone.v was sent to the défendant? A. 
Yes. Q. Do those books eontain entries of eaeh item which was paid ont by 
the défendant, and for which yon claim you never roceived a recelpt? A. 
Yes.' This testimony was supplemented by tliat of the défendant, wlio tes- 
tified that he reported ail the amounts paid ont by him to the secretary at 
New York. The books, then, supplemented by the testimony of thèse two 
witnesses, were suftlcient évidence to .iustlfy the jury In finding the amount 
above specifled. Unless the plaintiff, by its attorneys, within five days, shall 
l'emit so mueh of the verdict as is in excess of $1,850.97, a new trial will be 
granted. Upon it being made to appear that the jjlalntiff has remitted ail 
over and above that amount within the time aforesaid, judgment will go for 
the plaintiff for the am<nint specifled." 
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The judgment that had been entered upon the verdict was accord- 
ingly set aside and a judgment entered as directed by the court. The 
difficulty is that the uncontradicted testimony of the company's sec- 
retary is that a substantial amount of the débit items were entered by 
him in the books of the company against the défendant solely upon 
the unsworn statement of third persons that they had paid to him cer- 
tain moneys for the company. The secretary knew nothing about the 
matter, and did net prétend to know anything. The défendant by his 
answer brought those débits in issue. It is true that this hearsay tes- 
timony was admitted without objection, and that the plaintilî in error 
in tes'tifying in his own behalf made no déniai of the receipt of the 
money, and made no référence to that brancli of the case, but we are 
of the opinion that in the absence of some probative proof against him 
he was not called upon to adduce testimony upon the issue so raised. 
In Wigmore on Evidence, § 290, it is said : 

"The opponent wliose case Is a déniai of the other party's affirmation has no 
burden of persuading the jury ; and therefore, imtil the burden of produc- 
ing testimony has sliifted, lie has no call to briiig forward any évidence at 
au. and may go to the jury trusting solely to the weakness of the flrst party's 
évidence. Ilence, though he take a risk in so doiiig, yet his failurc to produeo 
évidence cannot at this stage afford any iufereuce as to his lack of it ; oth- 
erwise the first party would be evading his legitiniate burden. This distinc- 
tion has been recognized and is unquestionable ; but it has been little develop- 
ed In its application." 

This doctrine is sustained in Brill v. St. Louis Car Co. (C. C.) 80 
Fed. 909, and State Bank v. Wooddy, 10 Ark. 640. 

The judgment is reversed, and the cause is remanded for a new trial. 



GREENE V. AUUOR.\ lîYS. CO. 

(Circuit Court of Appeals, Seventh Circuit. September G, 1907.) 

No. 1,369. 

ElIINENT DOM.'VIN — REMEDIES OP PROPERTY OwNKRS— RlQirrS IN STUEET — IN- 

JTJNCTioN — Persons Ektitled to Sue. 

The owner of a lot abutting on a street, with title in fee exteuding to the 
center of the street, subject only to the easein(>iit for street purposes, nn- 
der the law of Illinois may inaintain a suit in eipiity to enjoin a corpora- 
tion from appropriating and using the street for railroad purjjoses, and 
the question wliether the eoi'poration is one tf) which the state statnte bas. 
delegated the power to make such apiiropriation by coiidemnation pro- 
ceedings may be raised and determined in such suit. 

(Ed. >fote. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain. 
S 789.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Che.ster E. Cleveland, for appellant. 
Charles P. Abbey, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The appellant, Edward B. Greene, filed 
a bill in the court below for injunctional relief against the appropria- 
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tion and use of his property by the Aurora Railways Company for 
railroad purposes, and this appeal is from a decree entered upon hear- 
ing of demurrer thereto dismissing the bill (as finally amended) for 
want of equity. The appropriation sought by the railways company is 
for right of way, for alleged commercial railway purposes, on Galena 
Street, in the city of Aurora, 111. ; and the appellant owns an abutting 
lot, with title in fee extending to the center of such street, subject to 
the public easement of street use, which is included in the proposed tak- 
ing for right of way without his consent. In varions averments of the 
bill, both charter and ordinance authority to take and use the property 
for commercial railway purposes are distinctly challenged, and the 
pendency of condemnation proceedings therefor is averred in an 
amendment to the bill. 

The question thus raised, of power conferred upon the railways 
company to appropriate this property for right of way, was the only 
one open to controversy, under the averments of the bill and admis- 
sions by demurrer; and the assumed délégation, through its charter, 
of the sovereign power of eminent domain, was clearly subject to 
challenge by the property owner. The sufficiency of this ownership of 
the fee in the street, to entitle the owner to équitable relief against in- 
vasion for other than street use, is settled in Wilder v. Aurora, De K. 
& R. Elec. Trac. Co., 216 111. 493, 536, 75 N. E. 194, if questionable at 
any stage, under the décisions in that jurisdiction. It is there settled, 
as well, that a "commercial railroad" is not a street railroad, and its 
use of a street "constitutes a new and additional servitude upon the fee 
of the property owner to the center of the street." Under the gênerai 
doctrine of equity the jurisdiction is unquestionable, with or without 
the pendency of statutory proceedings for condemnation, to ascertain 
whether power is vested in the railways company to thus take private 
property, and protect the owner against unauthorized invasion of 
rights therein, for which no défense or remedy at law is adéquate. 
Osborne v. Missouri Pacific Railway, 147 U. S. 348, 258, 13 Sup. Ct. 
299, 37 h. Ed. 155 ; Bass v. Metropolitan West Side Elec. R. Co., 82 
Fed. 857, 860, 27 C. C. A. 147, 39 L. R. A. 711. 

When the bill was dismissed below, authority for such taking for 
use of the railways company appears to hâve been upheld by the city 
court of Aurora in several condemnation proceedings, including the 
case referred to as pending against the property in question, and ap- 
peals taken from judgments therein were undetermined by the Su- 
prême Court of the state, when argument was heard in this court upon 
the présent appeal. At the June session (1907) of the Suprême Court, 
however, an opinion was filed in thèse condemnation cases, Consoli- 
dated under the title "William E. Gillette and Consolidated Cases v. 
The Aurora Railways Company" (111.) 81 N. E. 1005, which is décisive 
against the power so asserted to appropriate property, upon which the 
présent decree rests. It is there determined "that the question whether 
there is any law under which it [the railway company] could exercise 
the powers assumed is open to question at ail times when it attempts 
to exercise such power" ; that the rule is settled in Illinois "that the 
questions whether the power has been delegated to the corporation, 
and whether the uses and purposes for which it is sought to be exer- 
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cised fall within the législative grant, are proper subjects for judicial 
détermination" ; that the purported incorporation is under the gênerai 
railway act, as a commercial railroad, and not under the act for incor- 
porating street railroads ; that such act requires désignation in the ar- 
ticles of "fixed termini between places named" therein ; that "hère the 
articles provide for an indefinite number of lines from points within 
the city of Aurora to points outside" ; that no such purpose is author- 
ized by "the gênerai act under which appellee is organized" ; and that 
the railways company was without pCYi^er to condemn, use, or take 
property for right of way purposes. 

The appellant, therefore, is entitled to équitable relief, under the 
averments of the biU, and the decree of the Circuit Court is reversed ac- 
cordingly, with direction to overrule the demurrer and proceed fur- 
ther in conformity with this opinion. 



FISH V. FIKST XAT. BANK OP SEATTLE, WASH. 

(Circuit Court of Appeals, Ninth Circuit. Novembur 4, 1907.) 

No. 1,187. 

PlE A DI N G— A N SW ER— COU NTERCLAIM. 

An answer construed, and, althougli laclting in eleamess of statcuient, 
held to sufficieiitly plead a counterclaim as against a général demurrer. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, § 294.] 

On rehearing. 

For former opinion, see 150 Fed. 524. 

Goodell & Edwards, Ostrander & Donohoe, J. B. Reinstein, W. P. 
Johnson, Pillsbury, Madison & Sutro, and Alfred Sutro, for plaintifif 
in error. 

James Kiefer, for défendant in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

DE HAVEN, District Judge. This is the second hearing of this 
case. On January 7, 1907, the judgment of the lower court was afhrmed 
in an opinion which is reported in 150 Fed., 524, 80 C. C. A. 366. On 
March 11, 1907, a rehearing was ordered, "solely for the rehearing 
of the case upon the questions presented by the demurrer to that por- 
tion of the answer setting up a counterclaim against Simpson for $2,- 
654.15." 

The answer is lacking in clearness and précision of statement ; but upon 
further considération we hâve reached the conclusion that as against a 
gênerai demurrer it should be construed as alleging that Sol. G. Simp- 
son became indebted to Fish & Loomis in the sum of $2,654.15 for mer- 
chandise sold to, and freight and passengers carried for, him by that 
firm under the contract therein referred to, and that said sum has not 
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been paid by Simpson. Thèse facts, if proven, would, under the rule 
aiinounced in our former opinion, entitle the défendant to set ofï the 
amount of such indebtedness against the note sued on. 

Judgment reversed, with direction to overrule the demurrer to the 
answer. Mandate forthwith. 



MACKIE-riOVEJ.IOy MFGî. CO. v. OAZIEE. 

(Circuit Court of Appeals, Seventli Oii-cuit. October 1, 1907.) 

No. 1,361. 

Patents— iNFBiNGEMBNT—rROFiTS AND Damages Recoveeable. 

Tlie flndiiigs of a master as to the profits aiid damages reeoverable from 
a défendant for iufringemeut of tlie Cazler patent No. Ij9<j,940 for a trou- 
sers lianger Itcld supported by tlie évidence. 

[Ed. Note. — Accounting by iufringer for profits, see note to Brieliill v. 
City of New Yorlc, 50 C. C. A. 8.1 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

For former opinion, see 138 Fed. 654, 71 C. C. A. 104. 

Tbis suit originated at circuit by blll of equity filed by appellee, complain- 
ant iu the court below, charging appeliant, défendant in tlie court lielow, with 
infringement of claim 5 of letters patent of the United States No. 090,940, graut- 
ed to Marion H. Oazier, April 8, 190.2. The opinion of the Circuit Court was 
to the effect that the claim was iiot Infringed, and a decree was eiitered or- 
dering that the bill be dismissed for want of equity. Complainant appealed 
from tliat decree and the dismissal of the bill, and subsequently, on argu- 
ments and brief, this court reversed tlie decree of the Circuit Court with di- 
rections to such court to enter a decree in appellant's favor for an injunetion 
and accounting. 138 Fed. C.j4, 71 C. C. A. 104. The case viias referred to 
Ilarvey W. Bootli, Esq., one of the masters in cliancery of the Circuit Court 
for the Northern District of Illinois, to ascertaiu, take, state, and report to 
the court the nuinber of infringing articles made by the défendant, and the 
gains, profits, and advautages whicli it had received therefrom, together with 
the damages sufCered by complainant by reasou of said infringement. 

After due procee<lings liad, the master reiidered bis report, fluding that the 
entire profits wliicli had accrued to the défendant, the Mackie-Lovejoy Jlanu- 
facturiiig Company, from the manufacture and sale of said infringing articles 
amouuted to Jf3,004.11, and awarded ail of such profits to the complainant, and, 
iii addition, lield the défendant liable to coiuiilaiuant for damages suiïered 
by reason of a réduction in the selling priée of bis articles on accouut of said 
infringement to the amount of $2,092.81, total amount found for complainant 
lieing .'t;5,09l).92. To tins report défendant filed 15 ob,jcctioiis, and after due 
considération thereof the master, on October 0, J900, overruh-d each and ail of 
said objections. On November 14, 1900, the défendant took exceptions to the 
master's reiiort — 19 in ail — ^and the court below, after heiiring arguments and 
briefs on behalf of bnth parties, afflrmed said report, ordering, adjudging, and 
decreeing tliat the complainant hâve and recover said ainounts as profits and 
damages from the défendant, and aiso pay to complainant the costs in said 
suit to be ta.ïed, etc. 

Thomas F. Sheridan, for appeliant. 
Joseph Cummins, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and WRIGHT, 
District Judge. 
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WRIGHT, District Judge (after stating the facts as above). By 
a former opinion of this court (Cazier v. Mackie-Lovejoy Manu- 
facturing Company et al), the validity of the patent of the appellee 
herein of the trousers hanger in question, and its infringement by the 
appellant, were established, and the decree then before the court was 
reversed, vvith directions to enter a decree in favor of the complain- 
ant below, for an injunction, and accounting. A decree was accord- 
ingly entered by the Circuit Court in conformity to the direction of 
this court, and the cause referred to a master in chancery to state 
the account. The master having stated the account of profits and 
damages against the défendant below, upon évidence taken before 
him, reported to the court, and, after having heard exceptions to such 
report, the court below overruled such exceptions, and approved the 
report of the master, and gave its decree accordingly against the ap- 
pellant for the amount of profits and damages resulting from the in- 
fringement found by this court. From such decree, this appeal is 
prosecuted, and for its reversai it is insisted the respective amounts 
found by the master as profits and damages against the appellant, 
and neither of such sums, are supported by the compétent évidence 
in the case. 

We hâve carefully examined the évidence in the record, and con- 
sidered the arguments made against the findings in view of ail the 
évidence, and hâve reached the conclusion that such findings of the 
master are supported and justified by the compétent évidence in the 
case. And, inasmuch as the reasoning by which we reach the conclu- 
sion relates to the analysis and balancing of the évidence, no necessity 
is discovered, nor would any good purpose be subserved by lengthen- 
ing this opinion by producing such reasoning. The findings of the 
master, together with his reasons therefor, are set forth at large in 
the record, which after full hearing and argument the trial court ap- 
proved, and we are satisfied the findings and reasoning of the master 
upon the facts in the case are warranted by the évidence, and are un- 
willing to disturb the same, and the decree of the Circuit Court will 
therefore be affirmed. 
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MICA INSDLATOR CO. v. COMMERCIAL MICA CO. 

(Circuit Court, N. D. Illinois, E. D. October 24, 1907.) 

No. 28,284. 

1. Patents— Vaudity — Effect op Subséquent Action of Patent Office. 

A patent duly issued cannot be made void by subséquent action of the 
Patent Office ; but that power rests wlth the courts alone. The patentée'» 
acquieseence in such subséquent action, however, when niaterial, should be 
considered by the court In ascertaining what rights he acquired by the 
grant. 

2. Same. 

Where, after the granting of a patent for a process, an application flled 
by the same applieant at the same time for a patent on the resulting prod- 
uet was rejected by the Patent Office on the ground of lack of patentable 
novelty, because of more than two years' prior use, and the applieant 
acqniesced in such rejeetion, he is bound by the flnding, at least as to want 
of patentable novelty, and his process patent must be construed as limited 
in accordance with such flnding. 

3. Same— iNFEiNGEMENT— Process for Making Mica Siïeets. 

The Dyer patent, No. 483,()40, for a process of maldng artifleial mica 
sheets for electrical Insulation, held net infringed, even if not invalidated 
by the acquieseence of the patentée in the décision of the Patent Office 
denying a patent for the product on the ground of lacli of patentable 
novelty. 

In Equity. On final hearing. 

Kenyon & Kenyon, Richard Eyre, and Charles A. Brown, for com- 
plainant. 

William R. Rummler and George E. Gorman, for défendant. 

KOHLSAAT, Circuit Judge. Complainant files this bill to enjoin 
infringement of patent No. 483,646, granted to Dyer October 4, 1892. 
for improvements in process of making mica sheets for electrical in- 
sulation. The claims read as follows, viz. : 

"1. The method of manufacturing electrical insulating mica sheets, the 
same cousisting in varnishing a large çheet of Iron or similar foundatiou- 
plate and placing thereon a séries of smaller mica scales with their edges over- 
lapping each other, varnishing the layer of scales and applying a second 
séries of smaller sheets with their edges overlapping, continuiug in tlie same 
manner until a plate of the required thickness is formed, heating the sheet to 
partially evaporate the solvent of the varnish, rolling the same to reuiove the 
excess of the varnish, subjecting the sheet to a heavy pressure, and finally 
cooling it, as hereinbefore deseribed. 

"2. The hereiu-described method of building up electrical insulating mica 
sheets, consisting in varnishing a foundation-plate, placing mica scales there- 
on while the varnish is still wet or soft with their edges overlaijping, varnish- 
ing the mica sheets, tlius forming a second and third, &c., layer of mica in a 
similar manner until the required thickness of mica sheet Is obtaiued, and 
chilling the sheet while rigldly held in curved position. 

"3. The hereinbefore-descrlbed method of manufacturing electrical insulat- 
ing sheet mica, consisting in cementing together with lapped joijits scales of 
mica of various shapes of given size, varnishing tlie shaet thus formed, laying 
a second layer of scales in the same manner as before and repeatlug thèse 
steps until the desired thickness is obtaiued, and flnally cementing to the sheet 
thus formed a larger sheet upon one or both sides of the sheet which is made 
of the said sniall pièces." 
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At the same time complainant made application for a product patent 
for the résultant of his process patent. Claims 1 and 2 of this ap- 
plication read as follows, viz. : 

"(1) As an article of manufacture, an electrical insulating sheet consisting 
of scales of mica of a given size, a shect of mica of larger size, and a cément 
betweeu the scales and said sheet, for the purpose, as set forth, of holding 
the same together into a compact, durable and efficient insulating sheet. 

"(2) As an article of manufacture, a built up insulating sheet consisting of 
alternate layers of mica scales with overlapping edges and insulating cément 
between the overlapped portions, and an outer layer consisting of a séries of 
mica sheets of larger size than the said mica scales, applied and cemented to 
the same." 

It will be seen that claim 2 last quoted is practically a restatemetit 
•of the éléments of the process patent. It seems clear that the product 
can be reached only by the process of the patent in suit. For instance, 
it must be heated, rolled, and pressed. In the case of the application 
for the product patent, interférence was declared which resulted in the 
finding that the product was devoid of patentable novelty because of 
more than two years' prior use, and that neither party was entitled 
to a patent. In this décision complainant acquiesced. Défendant in- 
sists that, by reason of thèse facts, the patent in suit was either nulli- 
fied or made so narrow as not to cover its device. There is little merit 
in the first point. The solemn act of granting a patent cannot be made 
void by the subséquent act of the Patent Office. That power rests with 
the courts alone, and they must deal with the matter entirely independ- 
ent of the later proceedings before the examiner. The acquiescence 
of the applicant, however, in the décision of the examiner in a case 
such as is hère presented should be considered by the court in ascer- 
taining what rights the patentée acquired by the grant. He stands of 
record admitting that the product of his process had been in prior use 
for more than two years prior to the date of his application. A patent 
may be granted for a new resuit, or a new method of obtaining an 
old resuit. If complainant has a good patent, it must consist in and be 
limited to the spécifie terms of its patent. It is very difficult to discern 
how the product in suit can be not patentable while yet the process is 
patentable. Of necessity the respective claims, as well as the spécifica- 
tions, are clothed in practically the same language. The situation pre- 
sented is embarrassing. It is difficult to understand how tlie process 
can be novel, and the product old on the facts of the case. Com- 
plainant's counsel take the position that there may hâve been many 
reasons why Dyer did not care to appeal ; i. e., he might hâve deemed 
his process patent sufficient protection, he might hâve been unable to 
proceed for financial reasons, his attorney may hâve been outwitted, and 
the like. Even though it may be questioned whether Dyer was estop- 
ped because of the finding as to prior use, he is certainly bound by the 
finding as to want of patentable novelty. 

Two of the distinguishing features of the process patent in suit over 
the prior art consist, as complainant claims, in (1) the use of laminated 
elementary scales of mica; (2) placed together or assembled by over- 
lapping one pièce upon another, and securing the same in position by 
means of some adhesive substance. The évidence seems to justify the 
complainant's assertion that its product had merit over the prior art, 
although Dyer, by his acquiescence, must hâve conceded the contrary. 
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In such a case the fact that the product became a commercial success 
can be of no weight. 

Judge Gray of the Third Circuit sustained the patent in the case of 
Complainant v. Union Mica Company et al. (decided in 1905) 137 Fed. 
928. He did not, however, hâve before him the interférence record, 
though he seems to hâve considered the évidence upon which the ex- 
aminer acted. That knowledge of Dyer's acquiescence in the matter 
of the product would hâve been deemed in the case just cited of serions 
moment I cannot doubt. 

The patent in suit calls for a large sheet of iron or similar foundation 
plate on which to place the mica scales. Défendant uses oiled paper, 
but claims any platform or table vvill suffice. Complainant divides the 
mica into laminated elementary scales. Defendant's scales are not 
elementary. Thèse distinctions are very fine; but, unless the product 
is possessed of patentable novelty, I can see no other features upon 
which to sustain the patent. They only are not apparent in the prod- 
uct. On the facts of the case, défendant does not infringe. 

The bill is dismissed for want of equity. 



MICA INSULATOR CO. v. COMMERCIAL MICA CO. 
(Circuit Court, N. D. Illinois, E. D. December 18, 1907.) 

No. 28,284. 

1. INJUNCTION— RiGïtT TO DAMAGES TOB WBONGFUL INJUNCTION. 

A formai in,1iiiiction bond is not an indispensable prerequisite to the 
assessment of damages on the dissolution of an injunction, but the court 
has power, on the granting of an injunction, to impose as a condition that 
complainant shall pay any damages sustained by défendant in case it 
shall be determined that the injunction should uot hare issued, and in 
such case, if complainant avails himself of tlie vvrit, he is bound by the 
condition, and on dissolution of the injunction damages niay be award- 
ed the défendant. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 27, Injunction, §§ 
397-407.] 

2. SaME— AD.TUDICATION OF WRONGFUL ISSUANCE. 

The disnùssal of a bill on the merits for want of equity, and the disso- 
lution of a preiiminary injunction issued thereon, is a détermination that 
the injunction was wrongfully issued for the purpose of entitling the de- 
fendant to recover the damages therei)y sustained, although it may hâve 
been properly granted on the showing niade. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 
397-^07.] 

3. Appeal— Final Deokee— Befekence on Collatéral Matter. 

A decree dismissing a bill for want of equity, dissolviug a preiiminary 
injunction previously granted and awardiug damages to défendant for 
its wrongful issuance, is final, and may be appealed from, notwithstand- 
Ing the fact that it directs a référence to ascertain the amount of such 
damages, which relates to a matter not within the issues. 

[Ed. Note.— -For cases in point, see Cent. Dîg. vol. 2, Appeal and Errer, 
§ 470.] 

In Equity. On motion to amend decree. 

Kenyon & Kenyon (Charles A. Brown, of counsel), for complainant. 
William R. Rummler (Henry D. Beam, of counsel), for défendant. 



MICA INSDLATOK CO. T. OOMMEKCIAL MICA CO 93 

KOHI^SAAT, Circuit Judge. Complainant was granted a prelim- 
inary injunction herein on July Vt, 1906. On the next day défendant 
moved the court for an order requiring complainant to give an in- 
junction bond in the premises, which was denied by the court. On 
the same day, complainant's counsel being présent, the court entered 
an order as foUows, viz.: 

"It is ordered that the order for prellmlnary Injunction, entered herein on 
the 17th instant, be, and the same Is, herehy modified by adding the follow- 
Ing, to wit: It is further ordered that the complainant pay the défendant 
snch resultlng damages as it njay sustaln in case it be finally decided that said 
injunction ought not to hâve been granted." 

No appeal was taken by either party to the granting of the temporary 
injunction, nor to the entry of said above recited modifying order. 
Ten days thereafter complainant took out the writ. Afterwards such 
proceedings were had that on the 8th day of November, 1907, the 
court entered an order dissolving the preliminary injunction and dis- 
missing the bill for want of equity at complainant's costs, and, as a 
part of the order, decreed as foUows, viz. : 

"And the question of damages, if any, resultlng to the défendant from the 
wrongful granting of the said injunction, is herehy reserved for the further 
order of the court herein." 

The cause is now before the court on the motion of complainant 
to strike said last cited clause from the decree on the grounds (1) that 
by reason of said clause said decree is not an appealable order; (2) 
that, no injunction bond having been taken, under the rule laid down 
for fédéral procédure in such cases, no damages can be assessed un- 
der the facts in this case. Thèse questions will be considered in their 
'inverse order. In Russell v. Farley, 105 U. S. 433, 26 L. R. A. 1060, 
it is held: 

"The question then arlses whether the Circuit Courts hâve any power to 
make a decree on the subject of damages arising from an Injunction, where 
an injunction bond bas been required. Where no bond or uudertaking haa 
beai required, it is clear that the court bas no power to award damages sus- 
tained by either party in conséquence of the litigation, except by making such 
a decree in référence to the costs of the suit as it may deem équitable and 
just. Has it any such povrer, or any power over the subject where such a 
bond has been glven? For a solution of this question, it will be proper to ad- 
vert briefly to the hlstory and object of this klnd of obligations." 

In Meyers v. Block. 120 U. S. 206, 7 Sup. Ct 525, 30 L. Ed. 642, 
the following language is used : 

"By the law of Louisiana damages may be reeovered for sulng out an in- 
junction without just cause, Independently of a bond. Florance v. Nixon, 3 
La. 291. But this cannot be done in the United Statea courts. Without a 
bond no damages oan be reeovered at ail. Without a bond for the payment 
of damages or other obligation of like eSect, a party against whom an injunc- 
tion wrongfully issues can recover nothing but costs, unless he can make out 
a case of malicious prosecution. It is only by reason of the bond and upon the 
bond, that he can recover anythlng." 

In Tobey Furniture Company v. Colby (C. C.) 35 Fed. 592, Judge 
Blodgett said : 

"The power of courts of equity, on application for a prellmlnary Injunction 
pendente Ute to reqnlrp from the comnlainant a bond to indemnify the defend- 
and sought to be enjoined, as a condition on which such Injunction is grant- 



94 157 FEDEBAL EBPOBTBB. 

ed, Is too well establlshed to be subject to question at thîs day, 2 Daniell, 
Ch. Pr. 1666, 2 Hlgh, InJ. § 948; Walk. Pat § 688 ; Shçlly y. Brannan, 4 Flsh, 
P^t Cas. 108 (Fed. Cas. No. 12,751); Fruit Jar Co. v. Whitney, 1 Ban. & A. 
361. Probably the better autbority Is that If a prelimlnaiy Injnnctlon Is 
granted aïter notl*?e and bearlng, wlthout the requlrement ot a bôid, the dé- 
feodant is remedlless, exceptin cases where the défendant Is able to show that 
the complainant had no probable cause for the writ, and obtained it by im- 
position upon the court. Gorton, t. Brown, 27 111. 489, 81 Am. Dec. 245; 
Sturgla V. Knapp, S3 Vt 486 ; Cox v. Taylor's Adm'r, 10 B. Mon. (Ky.) 17." 

Taking' some of the language used above literally, it would seem 
that défendant is concluded thereby. The gênerai ténor of the déci- 
sions, however, must not be overlopkèd. In Russell v. Farley, supra, 
the court uses the terms "bond or undertaking has been required." 
In Meyers v. Block, it is said damages cannot be recovered "without 
a bond for the payment of damages or other obligation of like efïect." 
In Tobey Furniture Co. t.. Colby, Judge Blodgett tentàtively makes the 
holding contended for with the qualification: "Probably the better 
authbrity is," etc. He does not cite either of the foregoing cases. 
In none of the foregoing cases did the facts require a décision upon 
the question hère presented. On the other hand, the power of courts 
to impose terms upon parties obtaining injunctions is distinctly af- 
firmed in Russell v. Farley, supra. "It is," says the court, "a power 
inhérent in the court as a court of equity, and has bèen exercised from 
time immémorial." And, again: 

"The court wlll take Into considération what means it has of puttlng the 
party. 'yvho may be ultimately successfui In the position he would hâve stood 
If Ms légal rights had not been interfered with." ' 

And, again: 

"The Imposition of terms and conditions upon the parties before the court 
Is an incident to its jurisdieton over the case, and, having poissession of the' 
principal case, it is fitting that it should hâve power to dispose of the incidents 
arising therein, and thus do complète justice and put an end to further Utlga- 

tloh." ' ■■ : 

In Meyers v. Block, supra, the court says: 

"As to the power of a court of equity to Impose any terms in Its discrétion 
as a condition of grantlng an Injunctlon, there can be no question." 

In Lea v. Deakin (C. C.) 13 Fed. 514, Judge Drummond, speaking 
for himself and the district judge, says : 

"The court orders the injunctlon, prescribes the tenus upon which it shail 
be issued, and may require a bond, stipulation, or uudertàklng as a condition 
upon whlch it shall be Issued or not accordlng to its own view of the cireum- 
stances of the case." 

It therefore seems clear that a fqrmal injunctlon bond is not an in- 
dispensable prerequisite to, the assessment of damages in the dissolu- 
tion of an injunctlon, and that the court has power to impose condi- 
tions upon the granting of an injunctibn. It is throtigh no fault of 
the défendant that it is befôrè the cobrt on this motion without a formai 
bond. It relied upon the order of court, which was, I think, clearly 
either a' condition upoii^ which the injunctlon would be issued, or, hav- 
ing been issued, continued in force. Not only that, it irnposed upon 
the complainant an obligation to make good to the défendant any dam- 
ages sustained within its terms in case it was continued in force. The 
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complainant accepted and acted under it. To hold otherwise under 
the circumstances of this case would be most inéquitable. When com- 
ijiainant proceeded to avail itself of the injunction, it became obligated 
to make good to défendant its damages in the premises; so that the 
case cornes wholly within the foregoing décisions of the Suprême Court. 

It is contended that the court has not decided that the injunction 
was wrongfully issued. The original cause was decided upon its 
merits against the complainant, and the injunction was specifically dis- 
solved. The question is not whether the case as presented to the court 
in the motion for a preliminary injunction justified the granting of the 
injunction. Perhaps that matter might go in mitigation of damages. 
It was not necessary for défendant to appeal from the order granting 
it in order to take advantage of the condition upon which it was grant- 
ed. Complainant was bound to make good its claim as to the actual 
facts, not the meager case made on the preliminary hearing. The case 
of Tullock Y. Mulvane, 184 U. S. 497, 22 Sup. Ct. 372, 46 L. Ed. 657, 
is cited by défendant as settling this point. There the complainant 
had stipulated out of the case ail the facts upon which the writ had 
been granted, and the court held that the decree was a final détermina- 
tion that the injunction was wrongfully issued. The case is not square- 
ly in point, as there was no stipulation in the cause at bar. How- 
ever, the finding of the court that the injunction was wrongfully issued 
should hâve equal weight. 

Was the order of November 8, 1907, a final order? In McGourkey 
V. Railroad Co., 146 U. S, 546, 13 Sup. Ct. 173, 36 L. Ed. 1079, it is 
said: 

"But even If an account be ortlered taken, if such accounting be uot asked 
for in the bill, and be ordered simply in exécution of tbe decree, and siicb de- 
cree be final as to ail matters within the pleadings, it will still be regarded as 
final"— citing Graighead v. Wilson, 18 How. 199, 15 L. Ed. 332, and Winthrop 
Iron Co. V. Meelœr, 109 U. S. 180, 3 Sup. Ct. 111, 27 L. Ed. 898. 

In West V. East Coast Cedar Company, 113 Fed. 742, 51 C. C. A. 
416, the Circuit Court of Appeals for the Fourth Circuit holds that, 
where nothing remains to be donc but to exécute its own decree, the 
order of a court is final. In that case an injunction bond was given, 
and the matter stood on référence to a master to ascertain what dam- 
age défendant had sustained by reason of the issuance of the injunc- 
tion. If the order of the court directing payment of damages in case 
it was decided that the injunction was wrongfully issued, as a condi- 
tion of granting such order, can be held to take the place of a formai 
obligation, the above case is squarely in point. Unquestionably the 
matter of the assessment of damages on the dissolution of the injunc- 
tion was not within the pleadings in this ca,se. It was no part of the 
relief sought. The cases cited for complainant apply to accountings 
and other requirements arising out of the prayer of the bill, and are 
not in point hère. Some objection is made by complainant's counsel 
to the form of the order of November 8, 1907, in that it reserves the 
whole question as to whether défendant is entitled to damages in any 
case for the future order of the court. At that time the questions in- 
volved had not been presented and argued, and the desirableness of a 
final order was not urged. In view, however, of the short time the 
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patent in suit has to run, it is désirable that complainant be placed in 
position to appeal without any uncertainty. As the cotirt has now 
been fully advised of the légal status of the cause and the position 
with référence thereto of counsel, there is no reason why the matter 
should not be placed in definite form. The court finds that défendant 
is entitled to hâve its darnageS in the premises assessed against com- 
plainant under the circumstances, and that the causé should be referred 
to a master to ascertain and state the same if any. 

It is therefore ordered that the said order of the court entered No- 
vember 8, 1907, be and the same hereby is vacated. It is further or- 
dered and decreed that the injunction heretofore granted be, and the 
same is hereby, dissolved, and the bill of complaint be, and the same 
is hereby, dismissed for want of equity, at complainant's costs, and 
that the défendant hâve exécution therefor. And, said cause coming 
on to be heard upon the motion of défendant to cause an accounting 
to be had to ascertain what, if any, damages défendant has sustained 
by reason of the wrongful issuance of said injunction, it is ordered 
that said application for damages be referred to a master in chancery 
of this court to ascertain the same, and report to the court his fînding 
in the premises. 



UNITED STATES v. SOUTHERN PAO. R. CO. 
(Circuit Court, N. D. Califoruia. October 28, 190,7.) 
No. 13,350. 
Public Lands— Suit for Adjustment of Raileoad Grant— Equity Juris- 

DICTION. 

A suit by the United States, brouglit under Act Jlarch 3, 1887, c. 37C, 
24 Stat. r,X [U. S. Comp. St. 1901, p. 1595], or Act March 2, ISSJG, e. 39, 
29 Stat. 42 fU. S. Comp. St. 1901, p. 16031, to recover from a raiiroad Com- 
pany tlie price of lands erroneously patented to tlie company under a 
grant and resumed by tlio former act, l)ut wbich had in the laeantime been 
sold to boua flde purcbasers vvhose titles are protected by sucb acts, ia 
within the cognizance of a court of equity, vvhcre the sales cover numer- 
ous tracts and were made during a séries of years, and the bill pra.vs for 
a discovery and accounting witli respect thereto, and, havlng obtained ju- 
rlsdictlon for suoh purpose, the court, from the évidence so obtained, may 
détermine the anioimt due the complainant and render judgment therefor. 

[Ed. Note. — Jurisdiction of fédéral courts in suits under public land 
laws, see note to Bailey v. Mosher, 11 0. C. A. 314.] 

Same— Validity of Statute. 

Act March 3, 1887, c. 370, 24 Stat. 550 [U. S. Comp. St. 1901, p. 1595], 
and Act March 2, 1896, e. 39, 29 Stat. 42 lU. S. Comp. St. 1901, p. 1603], , 
providing for the forfeiture of unearned raiiroad land grants or lands er- 
roneously patented thereunder, and autborizing suits by the United States- 
to recover the price of sueh lands which had been sold by the grantee com- 
panies to bona flde purcbasers, do not purport to alter or repeal the orig- 
inal grants. but are indépendant acts passed by Congress in the exercise 
of its constitutional power to protect the property of the United States, 
and their validity Is not dépendent on any réservation of the power of re- 
peal In the original granting acts. 

[Ed. Note. — Bona flde purcbaser, see note to Unit«d States v. Détroit 
Timber & Lmnber Go., C7 C. C. A. 13.] 
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In Equity. 

Joseph H. Call, Spécial Asst. U. S. Atty. 

William Singer, Jr., and E. E. Hull (Wm. F. Herrin, of counsel), 
for défendant. 

MORROW, Circuit Judge. This is a bill in equity brought by the 
United States against the Southern Pacific Railroad Company to es- 
tablish and to enforce a trust in and for moneys received by said de- 
fendant for sales of land made by the défendant to numerous bona fide 
purchasers within the overlapping primary limits of the land grant 
made to the Atlantic & Pacific Railroad Company by the act of Con- 
gress approved July 27, 1866 (14 Stat. 392, c.'278j, and the sub- 
séquent land grant made to the Southern Pacific Railroad Company by 
the act of Congress approved March 3, 1871 (16 Stat. 579, c. 122). 
The lands described in the bill of complaint are in the state of Califor- 
nia, and were by mistake and error patented by the United States to 
the défendant under the erroneous supposition that such lands were a 
part of the lands granted to said company by the act of Congress ap- 
proved March 3, 1871. The bill also seeks an accounting for the mon- 
eys received by the défendant from the sales of such lands and a dis- 
covery under oath as to what sales of such lands bave been made, the 
name of each purchaser of each tract, the date of each sale and the 
terms thereof, the agreed purchase priée and the amount received 
thereon, and the date and amount of each payment of principal or in- 
terest upon each purchase. To this bill the défendant filed a gênerai 
demurrer, on the ground that the bill did not state a cause entitling 
the plaintiff to the relief sought and prayed for in the bill against the 
défendant. The défendant also filed a spécial answer, making discov- 
ery under oath as to ail matters and things concerning which discov- 
ery was specifically sought by the bill. The bill of complaint and de- 
murrer, together with the spécial answer, having been set down for a 
hearing, the défendant contended, upon argument, that there was no 
jurisdiction in equity in the cause, and that the facts set forth in the 
bill did not entitle the plaintiff to any relief. Upon cons'deration, the 
court overruled the demurrer, and gave the défendant time in which 
to file a further answer. Défendant thereupon filed its further an- 
swer, and thereafter plaintiff and défendant entered into a stipulation 
as to the évidence of the case. The case is now before the court upon 
the facts stated in the bill of complaint, and in the spécial answer mak- 
ing discovery under oath, and the stipulations as to the évidence in the 
case. 

It is stipulated, among other things, that ail lands described in Ex- 
hibits A and B, attached to plaintiff's complaint, are within the primary 
limits of the land grant made to the défendant, the Southern Pacific 
Railroad Company by the act of Congress approved March 3, 1871, 
and within the primary or indemnity limits of the land grant made to 
the Atlantic & Pacific Railroad Company by the act of Congress ap- 
proved July 27, 1866, and that it bas been finally and conclusively ad- 
judged and determined in numerous suits in the United States Circuit 
Court for the Southern District of California and in the Suprême Court 
of the United States, in which the United States was plaintiff and the 
15T F.— 7 
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Southern Pacific Railroad Company and others were défendants, 
among other matters and things, that ail lands common to the primary 
limits of the said land grant of March 3, 1871, to the Southern Pacific 
Railroad Company and primary or indemnity limits of said land grant 
of July 37, 1866, to the Atlantic & Pacific Railroad Company, became, 
upon passage of the forfeiture :act of July 6, 1886 (24 Stat. 123, c. 
637), the property of the United States, and by force of that act re- 
stored to the public domain, without the Southern Pacific Railroad 
Company having acquired any interest in said lands by or in virtue of 
said act of March 3, 1871, as affected the power of the United States 
to restore them to the public domain; that prior to March 3, 1887, 
the proper oflicers of the United States issued patents purporting to 
grant to the Southern Pacific Railroad Company, as lands granted to it 
by the act of March 3, 1871, ail lands described in Exhibit A and Ex- 
hibit B to plaintiff's bill of complaint, except the S. E. 1/4 of N. W. i/4 
and lot 3 of N. W. 14 of section 19, township 1 N., rnge 18 W., 
which tract is within the Rancho el Conejo, and was never patented 
to said Company ; that Exhibits A and B attached to defendant's an- 
swer contain full, true, and correct statements of ail sales made by de- 
fendant of lands described in plaintifif's bill of complaint, and of ail 
material particulars thereof ; that each and ail of such purchases were 
made for full value of the lands at times of sale, without notice or 
knowledge of any claims or rights of the United States in or to the land 
pùrchased, by persons who, in good faith, believed they were purchas- 
ing from said company a good and sufficient title. except in so far as 
the purchasers had constructive notice that the lands pùrchased were 
granted by the act of July 27, 1866, to the Atlantic & Pacific Railroad 
Company, ànd were not granted to and did not belong to said South- 
ern Pacific Railroad Company ; that the title of each of the purchasers 
to the land pùrchased was confirmed by the act of Congress approved 
March 2, 1896 (29 Stat. 42, c. 39 [U. S. Comp. St. 1901, p. 1603]), 
that Exhibit A attached to plaintifif's bill of complaint contains a true 
statement of entries made by persons whom the Secretary of the In- 
terior àdjudged and determined to be bona fide purchasers from the 
vSouthern Pacific Railroad Company of the lands described, according 
to the intent and meaning of the act of March 3, 1887 (24 Stat. 556, 
c. 376 [U. S. Comp. St. 1901, p. 1595]), and entitled to make such 
entries under the provisions of that act, except in so far as the lands 
and entries are therein duplicated or repeated; that Exhibit B at- 
tached to plaintiff's bill of complaint contains a true statement of lands 
which the United States Circuit Court at Los Angeles, Cal., in case No 
184, referred to in plaintiff's bill of complaint, àdjudged and deter- 
mined to be held by the persons in said exhibit named, who were 
bona fide purchasers thereof from said Southern Pacific Company, ac- 
cording to the intent and meaning of the act of March 2, 1896, and 
whose title stood confirmed by the provisions of that act, except in so 
far as the lands therein described are duplicated or repeated ; and, as 
each said claim was confirmed by the Secretary of the Interior he wrote 
to that company, requesting pa:yment unto the United States of the 
amount received by that company for the sale of such lands, not ex- 
ceeding $1.85 per acre; that certain lands described in the stipulation 
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were the subject of the suit between the parties to the présent action, 
final action in which in the Suprême Court of the United States was 
reported in United States v. Southern Pacific Railroad Company, 146 
U. S. 570-614, 13 Sup. Ct. 152, 36 L. Ed. 1091; that in that case 
the United States did not pray for judgment or decree for the value of 
said lands or for any money judgment other than costs of suit; that 
ail lands described in Exhibit A attached to plaintiff's bill of complaint, 
other than the lands just mentioned, and ail lands in Exhibit B at- 
tached to said complaint, were the subject of the suit between the par- 
ties to the présent action, final décision of which in the Suprême Court 
of the United States was reported in Southern Pacific Railroad Com- 
pany V. United States, 168 U. S. 1-66, 18 Sup. Ct. 18, 42 L. Ed. 355, 
and United States v. Southern Pacific Railroad Company, 184 U. S. 
49-61, 22 Sup. Ct. 285, 46 L. Ed. 425; that ail persons named in 
said exhibits as bona fide purchasers of the lands other than the lands 
heretofore described, were défendants in the last-named suit. 

The act of March 3, 1887 (24 Stat. 556, c. 376 [U. S. Comp. St. 
1901, p. 1595]), provided for the adjustment of railroads and for the 
forfeiture of unearned lands, for the cancellation of patents wrongfully 
issued to railroad companies, for the issuing of new patents to inno- 
cent purchasers, and for the recovery from such companies of the 
government price for the lands so patented and sold. Section 4 of the 
act provided that after cancellation of the erroneously issued railroad 
Company patent, and the issuance of a new patent to the purchaser in 
good faith from the railroad company, "the Secretary of the Interior, 
on behalf of the United States, shall demand payment from the com- 
pany which has so disposed of such lands, of an amount equal to the 
government price of similar lands; and in case of neglect or refusai 
of such company to make payment as hereafter specified, within ninety 
days after the demand shall hâve been made, the Attorney General 
shall cause suit or suits to be brought against such company for the 
said amount." By the act of Congress approved February 12, 1896 
(29 Stat. 6, c. 18 [U. S. Comp. St. 1901, p. 1596]), it was provided: 

"That where such purchasers, thelr helrs or assigna, hâve pald only a por- 
tion of the purchase price to the company, which is less than the Government 
priée of similar lands, tiiey shall be required, before the delivery of patent 
for their lands, to pay to the government a 8um equal to the différence be- 
tween the portion of the purchase priée so paid and tlie Government price, 
and in such case the amount demanded from the company shall be the amount 
pald to It by such purchaser." 

The act of March 2, 1896 (29 Stat. 42, c. 39 [U. S. Comp. St. 1901, 
p. 1603]), provided that where a purchaser of land patented to a rail- 
road company is found by a decree of court, or in certain cases by the 
Secretary of the Interior, to hâve purchased in good faith, suit shall 
be brought against the company to recover the minimum price of 
the land. It is contended on behalf of the défendant that the ma- 
terial facts stated in the bill of complaint, and admitted and disclosed 
in the answer in discovery, and further admitted in the stipulation 
as to évidence, constitute the case an action at law, and not a con- 
troversy of équitable jurisdiction. The court is unable to take this 
view of the case. It may be that with the évidence now before the 
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court, obtained by the équitable powers of the court, a decree can 
be entered in favor of the plaintiff for a certain sum of money in 
satisfaction of plaintiff's demand; but it does not appear that the 
United States was in possession of this évidence ■ when the com- 
plaint was filed. We must look at this case from the standpoint 
of the plaintifï when the suit was commenced. The question was 
then : Would an action at law in the nature of indebitatus assumpsit 
on implied promise furnish the plaintiff a remedy as certain, complète, 
prompt, and efficient to attain the ends of justice, as that of a bill in 
equity? Oelrichs v. Spain, 15 Wall. 211, 228, 21 L. Ed. 43; Kil- 
bourn v. Sunderland, 130 U. S. 505, 514, 515, 9 Sup. Ct. 594, 32 
L. Ed. 1005. An examination of the bill of complaint upon the chal- 
lenge of a demurrer left the court in no doubt whatever as to the an- 
swer to that question. The bill of complaint called for équitable 
relief. It sought to déclare a trust, and prayed for an accounting and 
discovery. That the bill upon its face presented sufficient averments 
of fact to authorize équitable interposition and relief cannot be ques- 
tioned. Southern Pacific Railroad Company v. United States, 133 
Fed. 651, 657, 66 C. C. A. 581. Assuming that the bill of complaint, 
answer, and stipulated évidence dispose of the question of further 
accounting, that the relief by discovery has been obtained, and that 
the trust will be satisfied by a decree in favor of the plaintiff for a 
specified sum of money, will this iinal resuit make the case any less 
a case in equity? Manifestly not. "Where a court of equity is 
authorized to take jurisdiction over a cause for any purpose, it may 
retain the cause for ail purposes within the scoiJe of the equities to be 
enforced, and proceed to a final détermination of ail the matters at issue 
therein." Southern Pacific Railroad Company v. United States, su- 
pra, and the cases there cited. The controversy, as stated in the bill, 
involved an accounting relating to numerous sales of land to différent 
persons for différent amounts and at différent dates during a period 
of many years. An investigation of an account of such transactions 
should only be made by the methods peculiar to courts of equity. 
Kirby v. Lake Shore, etc., Railroad, 120 U. S. 130, 134, 7 Sup. Ct. 
430, 30 L. Ed. 569. 

It is objected that the plaintiff bases its right of action upon the 
authority granted by the acts of March 3, 1887, and March 2, 1896, 
and that thèse acts are based upon the provisions contained in the 
original granting act of July 27, 1866, reserving the right and power 
to alter, amend, and repeal the act; that the two acts named do not 
constitute an exercise of such reserve power, because those acts 
relate only to lands not granted. The objection is hypercritical. The 
acts relate to the erroneous conveyance of lands under the supposed 
authority of the original granting acts, and in this respect may be 
deemed amendatory to such acts. But they bave a broader founda- 
tion than that. They are independent acts, and do not purport to 
alter, amend, or repeal the act of July 27, 1866, granting lands to the 
Atlantic & Pacific Railroad Company, or the act of March 3, 1871, 
granting lands to the Southern Pacific Railroad Company. They were 
passed by Congress pursuant to its constitutional authority to make ail 
needful rules and régulations respecting the territory or other prop- 
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erty belonging to the United States. Under this authority, Congress 
is vested with full povver to protect its interest in the public lands, 
and to adopt such measures as will secure by légal procédure either 
a reconveyance of, or compensation for, lands improperly conveyed. 
The acts ôf March 3, 1887, and March 2, 1896, are in exercise of this 
power. The défendant has sold to innocent purchasers public lands 
to which it had no title. It is now called upon in this action to ac- 
count for such sales and pay to the government the price of such 
lands. It is an action clearl}' authorized by law. 
Let a decree be entered in favor of the plaintiit. 



In re WAYXKSBORO DRUG CO. 

(District Court, S. D. Georgia, N. E. D. September 20, Î907.) 

1. Bankecptcy — Composition— GBotJXDS for Refusal to Confirm. 

Tlie provision of Bankr. Act July 1, 1808, c. .'>41, § 12d, :!0 Stat. !)50 [U. 
S. Comp. St. lOOl, p. ,3427], tliat tlie .ludj^e sliall coiiflrni a coiiipositlon if 
satisfled "(1) tliat it is for tlie Itest interest of tlie creditors," requires tlie 
judge to détermine tliat question indei)endentlj- of tlie décision of the 
uiajority of the creditors ; but their décision is prima facie évidence that 
the composition is for their best interest, and the burden rests upon ob- 
jecting creditors to show such gross discrepancy between the otïer and the 
amount to be reasonably expected from a sale of the assets as to Justify 
a refusal to eonflrm. 

[Ed. Note. — For cases in iiolnt, see Cent. Dig. vol. G. Bankruptev, §S 
591, 592.] 

2. Samb. 

The liabilities of a banlcrupt corporation aniounted to §17,079.84 and 
the claims flled to $10,092.04. Tlie assets as scheduled were $10,75:129, 
which were appraised at $4,58.3.4."». Tbey consisted cliiefly of the stock and 
fixtures of a drug store, and iucluded a soda fountain and attachments 
and other property of considérable value held uuder eoiitracts of condi- 
tioual sale and only partially paid for. Heltl, that an offered composi- 
tion of 30 per cent., accepted by a majority of the creditors in number 
and amount, sliould be contirnied. 

In Bankruptcy. On objections of J. R. Wood & Sons to composi- 
tion, 

Pierce Bros., for objecting creditors. 
Lawson & Scales, for bankrupt. 

SPEER, District Judge. The Waynesboro Drug Company, as its 
name imports, is a corporation of Waynesboro, Ga. As also suggested 
by the corporate name, it was engagée! in the sale of drugs and other 
médications. Its activities extended likewise to transactions in jewelry 
and other merchandise. Whether ascribable or not to its multifarious 
ventures, in the early days of A. D. 1907 the governing authorities of 
the corporation discovered that it was in financial stress and unable to 
meet its obligations. With commendable promptitude, on the loth of 
January, the company addressed a circular letter to its creditors, con- 
veying information of its condition, and perhaps, to remove any of those 
appréhensions v^-hich might resuit from the timidity of capital, ofïered 
to settle the debts by the exécution of promissory notes to be made 
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payable in the fall. While tradition recounts that this expédient, was 
often adopted by Richard Brinsley Sheridan, with great relief to him- 
self and no increase of risk to the tradesmen of London, it was o.ot ac- 
corded favor hère. A pétition in involuntary bankruptcy resulted, and 
on April 37th the corporation was adjudged bankrupt. A meeting of 
creditors was held, and a trustée elected. A few days later the corpo- 
ration proposed a composition, by ofïering to pay its creditors 30 per 
cent, of their indebtedness. After proper notice, and the usual pro- 
ceedings before the référée, a majority in number of the creditors, hold- 
ing the larger share of the company's debts, agreed to accept the ofïer. 
On the date of the hearing required by the statnte certain creditors ob- 
jected to the composition, and filed their spécification of such objec- 
tions. This substantially is that the composition is not and will not be 
"for the best interest of creditors." Certain facts are set forth by the 
objectors to support their contention. Ail of thèse appear of record, 
and, counsel having agreed to submit the case upon briefs, the court 
has taken time for advisement. 

There are no charges of fraudulent conduct on the part of the 
Waynesboro Drug Company. We may conclude, then, that bankruptcy 
was its misfortune, but not its fault. Now, in section 12, cl. "d," of the 
bankruptcy act (Act July 1, 1898, 30 Stat. 550, c. 541 [U. S. Comp. St. 
1901, p. 3427]), it is provided as follows: 

"The judge shall conflrm a composition. If satisfied that (1) It is for the best 
interests of the creditors. • • * " 

While it seems to be the rule in England that the décision of the ma- 
jority of creditors on the question of "interest" is final, unless fraud is 
disclosed (Collier on Bankruptcy [6th Ed.] 167), the provision just 
quoted requires that hère the judge must be satisfied that the ofifer is 
for the best interests of creditors. It is his duty, then, to investigate 
the facts, independently of any agreement or conclusion they may hâve 
made. While this is true, the fact that a majority of the creditors 
hâve consented to the composition is prima facie évidence that it is 
for the best interest of ail, yet any gross discrepancy between the offer 
and the amount to be reasonably expected from the sale of the assets 
will justify a refusai to confirm. In re Whipple, Fed. Cas. No. 17,513 ; 
In re Weber Furniture Co., Fed. Cas. Nos. 17,330, 17,331 ; In re Ar- 
rington Co. (D. C.) 8 Am. Bankr. Rep. 64, 113 Fed. 498; Collier on 
Bankruptcy, 167; Loveland on Bankruptcy, 717. Thèse authorities 
make clear the duty of the court in conducting its investigation. 
Where, however, an objecting creditor demands as a matter of his 
right that the composition should be denied, he must by proper aver- 
ments, and- by évidence in support of the same, show sufficient grounds 
for such déniai, and in such cases the burden is on him. City National 
Bank V. Doolittle, 107 Fed. 236, 46 C. C. A. 258. We will inquire, 
then, whether the court may discover, or whether the objecting credit- 
ors have shown, any such gross discrepancy between the offer of com- 
position and the amount to be reasonably expected from a sale of the 
assets as will oblige a refusai of the composition. 

The liabilities of the Waynesboro Drug Company are $17,079.84. 
While the assets oi the company, as presented by the schedule, amount 
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to the nominal sum of $10,753.29, the appraisers by their report esti- 
mate them as worth only $4,583.45. The correctness of the appraise- 
ment is not challenged, and may therefore be properly adopted by the 
court as correct. The claims against the assets are 74 in number, and 
amount to $10,092.64. To carry out its offer of 30 per cent, of this 
sum, the bankrupt has deposited in cash $3,693.40. From the appraised 
vahie, however, certain déductions must be made. Thèse are for arti- 
cles of personalty sold to the bankrupt with réservation of title in the 
vendors. In thèse the trustée would seem to hâve only an equity, équiv- 
alent to the amount of partial payments made on the purchase price. 
Creditors of this class hâve expressed their intention to reclaim the 
property thus conditionally sold. To illustrate the significance of thèse 
claims, we may contemplate the soda water "fountain." To this in- 
dispensable accessory to the prosperity of a corporation dispensing 
drugs and médications in this latitude, the bankrupt company possessed, 
and the trustée possesses, a conditional title only. The value of the 
"fountain" is $3,175. The fixtures, which make gush its refreshing 
streams, are worth $790. Deducting the value of thèse and other arti- 
cles, to which the trustée has only the conditional title of the bankrupt 
from the appraised value of the assets, even when we make allowance 
for the equities resulting from partial payments, it is by no means 
clear that the balance remaining in the hands of the trustée, or due to 
him, will amount to more than the sum deposited in support of the 
composition. When, in addition to this, we consider the large déprécia- 
tion — often below the estimâtes of the appraisers — in broken stocks of 
merchandise of this gênerai character, and the uncertain values of the 
open accounts on the books of the company, the benefits which might 
resuit to creditors by a disapproval of the composition are gravely 
problematical. Indeed, a close analysis of the figures involved will 
demonstrate that the stock must bring 60 per cent, of its inventoried 
value, and the notes and accounts 33y^ per cent, of their face value, in 
order to secure the creditors any appréciable advantage over that of- 
fered by the composition. Under ail the circumstances, the court is not 
satisfied that thèse results could be obtained. Besides, due allowance 
should be made for the costs of administration, if the matter should 
proceed as usual in bankruptcy. This might materially deplete the sum 
to be apportioned among the creditors. 

When we further consider that the composition will accomplish the 
ever-meritorious resuit of avoiding the law's delay, will end the litigaT 
tion, will discharge the bankrupt company — which has been guilty of 
no fraud — from its indebtedness, will permit its officiais to engage in 
perhaps more profitable pursuits, and will enable the creditors to re- 
cover each an equal and not insignificant share of the sum due them by 
their unfortunate, but honest, debtor, we must conclude that its ap- 
proval is for the best interests of the creditors, and will also contribute 
in a wholesome way to the moral and financial status of creditor and 
debtor alike. Indeed, we believe that for just such cases as this were 
compositions authorized by the law. 
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COOPER V. JOHNSON. 
(Circuit Court, S. D. Georgia, W. D. September 25, 1907.) 

MoRTGAGEs— Suit for Foeeclosuee— Necessaby Parties. 

Wliere botli the bill for tbe foreclosure of a mortgage against a sole 
défendant and the answer of sueh défendant allège that the entire inter- 
est of the mortgagor iu the property bas passed to the défendant, altbougb 
the bill allèges that it passed by descent on tbe death of the mortgagor, 
and the answer that he acquired it by purchase, the heirs of the mortgagor 
are not necessary parties to the suit. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 35, Mortgages, §§ 
1272-1287.] 

In Equity. Suit for foreclosure of mortgage. On motion to dis- 
miss bill. 

Daley & Bussey, for the motion. 
Malcolm D. Jones, opposed. 

SPEER, District Judge. The pending question is one of equity 
practice. The complainant, as receiver of the Southern Building & 
Loan Association, has brought a bill in equity for the foreclosure of 
a mortgage, given while in life to the association by WilHam L. 
Johnson, deceased. The mortgagor died in the year 1898 or 1899. 
It appears from the averments of the bill that there was no admin- 
istration upon his estate; but a division was had, and the property 
mortgaged was awarded to E. A. W. Johnson, the défendant, who 
assumed the indebtedness to the association to secure which the mort- 
gage had been given. The substantial défense presented by the an- 
swer is that the indebtedness to the association had been discharged 
by the mortgagor. The défendant also dénies that he received the 
property by inheritance, or that he assumed the indebtedness as al- 
leged. On the contrary, he asserts that he purchased the property 
from the mortgagor in good faith, believing that ail indebtedness 
evidenced by the mortgage deed, and the note and bond connected 
therewith, had been paid. For thèse reasons he insists that there is 
now no valid lien or claim existing against the property. 

E. A. W. Johnson is the sole défendant. By both bill and answer 
he is treated as the sole owner. In the bill it is averred that title 
to the equity of rédemption exists in hira by descent. In the answer 
he asserts title adversely to the estate of the mortgagor as a bona fiide 
purchaser for value. On the hearing, the défendant, invoking the 
fifty-second equity rule, moves to dismiss the bill for want of parties. 
This rule provides : 

"Where the défendant shall by his answer suggest that the bill is defective 
for want of parties, the plaintitï shall he at liberty, within 14 days after 
answer flled, to set down the cause for argument upon that objection only. 
* * * And where the plaintiff shall not so set down his cause, but shall 
proceed therewith to a hearing, uotwitlistanduig an objection for want of 
I)arties, taken by the answer, he shall not, at the hearing of the cause, if the 
defendant's objection shall then be allowed, be entitled as of course to an or- 
der for liberty to amend his bill by adding parties. But the court, if it 
thinks fit, shall be at liberty to disuiiss the bill." 
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T he contention is that the interests of the estate of the mortgagor, 
William L,. Johnson, deceased, cannot be protected, that such estate 
-las no légal représentative, and that there can be no valid judgment 
or decree affecting the property mortgaged. Krom this statement, 
it appears plainly enough that it is compétent for the court, with the 
parties before it, to détermine the substantial controversy, and that is 
whether the complainant has a valid and enforceable lien against the 
land in question. E. A. W. Johnson, the sole défendant, is found in 
possession of the property. The bill, it is true, allèges that he ac- 
quired it by a division of the estate between the heirs at law. By his 
answer, however, in which he présents this motion, this averment is 
denied. By the same pleading he disclaims any title by inheritance, 
and insists that he holds title by purchase. Will, then, the mortgage 
lien prevail as against his alleged purchase? In that inquiry, will 
supposititious heirs, of whose identity, or even existence, the court is 
given no information, either by averment or suggestion, bave any 
concern? We think not. It is true that, as a gênerai rule, the owner 
of the equity of rédemption in property mortgaged is a necessary party, 
and ail persons liaving an interest therein should be made défendants, 
to a bill of foreclosure. 2 Jones on Mortgages (4th Ed.) § 1394; 
Van Zile's Equity PI. & Pr. § 466. But hère the allégations exclude 
the apphcation of that rule. If, as asserted, ail the parties at interest 
were divested of title to the mortgaged premises through the division, 
by which E. A. W. Johnson has become the sole owner, such per- 
sons bave no concern in the resuit of the litigation. For the purpose 
of this motion, the averment must be taken as true, and proof sub- 
mitted en the trial, sustaining it and extinguishing the equity of ré- 
demption, will afïect no one but the défendant himself. Moreover, 
his answer, which is construed strongly against him, also dénies the 
interest of ail other parties, whether heirs of William Johnson or 
otherwise. He cannot be heard, then, in one breath to contend that 
he has an exclusive interest and title, and in the next breath to insist 
that there are other parties at interest, who should be brought before 
the court. Said Mr. Van Zile, in his work on Equity Pleading and 
Practice, at section 466 : 

" * * * jf ^jjg luortsagor has disjwsed of his equity of rédemption, and 
has no interest iu tiie ]nortgiiged premises, he is not a neeessiu-y party to a 
bill to foreelose, and a domurrer to the bill, because such a mortgagor is not 
made a party, will be overruled." 

A fortiori, would this be true of the heirs of the mortgagor, even 
did the pleadings disclose that there were such heirs. Did the bill 
before the court ask for a personal judgment against the mortgagor 
or his estate, administration might be required, and the administrator 
made a party before the bill could proceed. In Bigelow v. Bush, 6 
Paige, Ch. (N. Y.), at pages -343 and 345, a case wherein it appeared 
that a mortgagor had parted with ail his title and interest in the 
mortgaged premises, but was still liable to the complainant for the 
payment of the debt secured by the mortgage, it was held as follows : 

"If he had been within the jurisdietion of the court, the complainant might 
imquestionably bave made him a party, for the purpose of having a decree 
over against him for the residue, under the provisions of the Kevised Statutes, 
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ia case the proceeds of the mortgaged premises should not be sufflcient to 
satisfy the debt aod costs. He vvas, therefore, a proper party, altlioiigh not a 
necessary party, to a bill of foreelosure against the grantee Of the' equity of 
rédemption. la other words, so far as coucems the first mortgage, the com- 
plainant might, if he had thought proper, hâve made the mortgagor a party, 
for the purpose of having a deeree over against him for a defleiency. * » * " 

Hère, however, there is no prayer justifying a deficiency deeree. 
The bill seeks only payment of the indebtedness to secure which the 
mortgage was given, and the prayer is that the realty pledged be 
condemned and sold for payment and satisfaction. In Grove v. Grove, 
93 Fed. 865, 868, Judge Hook in the Circuit Court for the District of 
Kansas, declared: 

"It is well settled that when a mortgagor has conveyed ail of hls interest 
in the mortgaged premises, and retains the equity of rédemption no longer, 
he is not a neeessary party to a suit for the foreelosure of the mortgage, and 
a deeree may be obtaiued, extinguishing ail adverse claims agaiast the prop- 
erty, without the présence of the mortgagor." 

Hère the défendant is solely concerned in such an adverse claim. 
To the same efïect are Boutwell v. Steiner, 84 Ala. 307, 4 South. 184, 
5 Am. St. Rep. 375 ; Stiger v. Bent, 111 III. 336 ; Bennet v. Matting- 
ly, 110 Ind. 197, 11 N. E. 792 ; Harrison's Adm'x v. Johnson, 18 N. 
J. Eq. 425; Townsend Sav. Bk. v. Epping, Fed. Cas. No. 14,120, 3 
Woods, 390. And see, also, 2 Jones on Mort. §§ 1394, 1395, 1404; 
Story on Eq. PI. & Pr. §§ 197, 198 ; 9 Enc. PI. & Pr. 333. 

From thèse considérations, vve conclude, upon reason and authori- 
ty, that since the mortgagor, who no longer has an interest in prop- 
erty, is not a necessary party to a proceeding afïecting title, a for- 
tiori, upon his decease, his heirs or légal représentatives will not be 
necessary parties. But, were the rule otherwise, the motion hère 
must fail, because it is not made to appear that there are anywhere in 
esse parties who may hâve an interest, either in the administration of 
the estate, or in the controversy before the court. 

The motion to dismiss is therefore denied, and order will be taken 
accordingly. 



In re STANDARD TELEPHONE & ELECTRIC CO. 

(District Court, B. D. Wiscousin. September 22, 1907.) 

Chattel Moetgagks—Validity— Rétention by Moktqagob of Poweb of 
Sade. 

Under the law of Wisconsln, as settled by décision, a chattel mortgage 
which upon Its face stipulâtes that the mortgagor may retain possession 
of the mortgaged property, sell and dispose of the same in the usual course 
of business, and appropriate any part of the proceeds to his own use aud 
benefit, is fraudulent and void as to creditors, regardless of any question 
of inteut or the good faith of the parties, its neeessary effect being to 
hinder and delay gênerai creditors of the mortgagor; and for still stron- 
ger reason a mortgage is void, which by its terms authorlzes the mort- 
gagee to waive payments required thereby and permits the mortgagor in 
such case to use the proceeds of sales which would otherwise be applied 
to a réduction of the debt. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 0, Chattel Mort- 
gages, §§ 393-401.] 



IN EE STANDARD TELEPHONE 4 ELEOTKIO CO. 107 

2. Sajih— Fkaudtilent Moetgaob— Rights of Genkeai, Ceeditoes. 

Whlle, under the law of Wisconsln a gênerai créditer cannot attack the 
validity of a ehattel mortgage by an Independent action In equlty, but 
must first exhaust his légal remédies, yet, under the décisions of tlae Su- 
prême Court of the state where such credltors are prevented from pros- 
ccutlng such remédies by a gênerai assignment or by bankruptcy pro- 
ceedlngs, the assignée or trustée In bankruptcy may «ttaek such a mort- 
gage in thelr behalf ; and especially may this be done where the property 
bas passed Into the custody of the court, and the mortgagee cornes into 
Buch court for the purpose of enforcing his lien. 

8. Bankruptcy— PEOOEEDiNa to Enfosce Chattel Mobtgage— Défense bt 
Teustee. 

The property ot a bankrupt corporation In Wisconsln consisted ehlefly 
of stock In trade, upon whlch there was a chattel mortgage to a trustée 
securing an Issue of bonds. Such mortgage provided that the corpora- 
tion might sell the property in the usual course of business, and use the 
proceeds, provided that it should pay no dividends on Its stock untll It 
had pald the Interest due on Its bonds, and set aslde a certain sum each 
quarter for a slnklng fund. It also provided that the trustée might 
walve any such slnklng fund payment for any quarter. By consent the 
property was sold by the trustée In bankruptcy, free of incumbrance, and 
the mortgage trustée flled his pétition in the bankruptcy court for the 
enforcement of his mortgage lien against the proceeds. Held, that such 
mortgage was fraudulent and vold under the law of the state, and could 
be suceessfully attacked by the trustée in bankruptcy, although he repre- 
Bented only gênerai credltors. 

4. JtTBY— Waivee of— Right to Juby Triai,. 

A chattel mortgage credltor of a bankrupt, who consents to the sale 
of the property by the trustée In bankruptcy, and flles his pétition In the 
bankruptcy court to establish his lien on the proceeds, cannot demand a 
Jury trial. 

In Bankruptcy. On review of décision of référée. 

Thls la a proeeeding to review the flndings and final order of John S. Max- 
well, Esq., référée in bankruptcy, In the matter of the intervention of K. K. 
Knapp. The entlre property of the bankrupt was by it turned over to the 
recelver, and subsequently to the trustée In bankruptcy, who retalned posses- 
sion of the same until such property waa sold free and clear of Incumbrancea, 
under an agreement with mortgagee that proceeds should stand in place of 
property, for the purposes of determlning the rights and equities of the par- 
ties. The bankrupt, a Wiseonsin corporation, under its articles of associa- 
tion, was Impowered to manufacture and sell ail appliancea and apparatus 
suitable for téléphone purposes, and to operate téléphone Unes and exchanges, 
and to conduct the business of telephonlng in any way. It had established 
and was, at the time of the adjudication, operating one small téléphone ex- 
change at the village of Sherldan, Wis., but its principal business was manu- 
facturlng and selling apparatus. Aside from such small téléphone exchange, 
the assetB of sald bankrupt consisted of a stock In trade and trade flxtures 
at MUwaukee, Wis., where It had carrled on Its manufacturlng business. One 
K. K. Knapp, as trustée under certain bonds secured by chattel mortgage up- 
on such stock in trade, etc., intervened and flled a pétition In thls court, where- 
in he clalmed a first lien by vlrtue of certain chattel mortgages, executed by 
the bankrupt to hlm as trustée to seeure certain bonds, praying that the trus- 
tée in bankruptcy be required to answer his pétition, and that the mortgage 
be decreed to be a first lien to be first satlsfled out of the proceeds of the 
sale of assets. Thereupon the trustée In bankruptcy, by his answer to the 
pétition, assailed the validity of the mortgage upon three grounds, vlz. : First, 
that the chattel mortgage Is fraudulent and void as to credltors, because of 
the express agreement contained thereln that the mortgagor should remain 
In possession, continue the conduct of the business and sale of the mortgaged 
property, and apply the proceeds to Its own use ; second, that the mortgage is 
vold as to after-acqulred property; thlrd, that the mortgage la void as ta 
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gênerai creditors, and the trustée in bankruptcy, because of the failure to 
file the affidavlt of renewai required by the Wisconsin statutes, No issue of 
fact vvas developed by the proof, and the case uiust be ruled by the applica- 
tion of légal prlnclples. 

It appeared that tUe trustée in bankruptcy represented only gênera) cred- 
itors ; that the mortgage was not renewed at the expiration of two years, 
as required by sections 2315, 23.16 of the Revised Statutes of 1898 of Wis- 
consin ; and that no statement in writing was filed of tlie amouiit of sales, 
etc., as required by section 2316b of the Revised Statutes of 1898; that ever 
since the exécution of the chattel mortgage the banicrupt conipany, in the 
course of its business, luade sales from the mortgaged property and applied 
the proceeds to its ovvn use ; and that said property was at ail times in the 
possession of the mortgagor. The référée flnds that said K. K. Knapp at 
ail times knew that the business was being so transacted, and that it was at 
ail times contemplated and understood by aud between said parties that the 
business should be so transacted, and sales of the mortgaged property so made, 
and the proceeds so applied to its owu use. As conclusion of law the référée 
found that the mortgage Was fraudulent and void as to the creditors of the 
bankrupt, and disniissed the pétition. It appears tliat the original chattel 
mortgage was supplemented by a new mortgage for the purpose of extending 
time of payment of bonds, but for the purposes of this discussion it may be 
treated as a single document. The bank of Wisconsin, a simple créditer, 
asked to intervene, and the bankrupt also answered the pétition, both setting 
up substantially the same défenses as were interposed by the trustée, 

The ruling of the référée was largely based on the following provisions of 
the cliattel mortgage : "Nothing herein contained shall be construed to pre- 
vent said flrst party from carrying on in the due and regular course its said 
business, and collecting the indebtedness and moneys due or to become due 
therein, and applying the same to its own use except as hereinafter provid- 
ed. Said first i)arty further agrées that no dividend shall be deoiared or 
paid on its capital stock at any time when any portion of said sinking fund 
or the iuterest on said bonds shall not hâve beeu duly provided for accord- 
ing to the ternis of tins indenture." 

It is further provided that upon application of the first party the trustée 
(Knapp) may waive the payment of said sinking fund for any quarter, and 
in the event of said trustée electiug not to require such payment for such 
sinking fund the moneys which' would otherwise hâve beeu placed therein 
shall remain at the disposition of said flrst party, to be divided as dividends, 
or to eularge, extend, improve, and repair such business, etc. No fraud in 
fact was imputed to the bankrupt company, or to Knapp, the trustée, or to the 
bondliolders. The bonds were executed and delivered for a valuable con- 
sidération. Said mortgage provides for a sinking fund of $500 quarterly, 
$2,000 annually, ont of the net proceeds, or, if necessary, out of gênerai re- 
sources, and it was stiijulated tiiat no dividend sliould be declared or paid 
on capital stock, when any portion of said sinking fund, or the interest on 
said bonds, should not Iiave been duly provided for. 

The following are the sections of tiie Wisconsin statutes to which référ- 
ence will be made : 

"Section 2310. Every sale made by a vendor, of goods and chattels in his 
possession or under his controi, and every assigument of goods and chattels, 
unless the same be acconipanied by an immédiate deiivery and be followed by 
an actual and continued change of possession of the things sold or assigned, 
shall be presumed to be fraudulent and void as against the creditors of the 
vendor or tlie creditors of the person making such assigument or subséquent 
purehasers in good faith ; and shall be conclusive évidence of fraud uulcss 
it shall be made to appear on the part of the persons claiming under such 
sale or assigument that the same was made in good faith and without any in- 
tent to defraud such creditors or purehasers." 

•'Section 2313. No mortgage of Personal property shall be valid against any 
other person tlian the parties thereto unless tlie possession of the mortgaged 
pi'operty be delivered to and retained by the mortgagee or unless the mort- 
gage or copy thereof be filed as provided in the next section, except when 
otherwise directed in thèse statutes," etc. 
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■ Section 2316. Every such mortgage shall cease to be valid, as against 
the creditors of the person makliig the same or subséquent purcbasers or 
luortgagees in good faith, after the expiration ot two years from the flling 
of the same or a copy thereof ùnless within thirty days next preceding the 
expiration of the two years the mortgagee, his agent or attoruey shall make 
and annex to the instrument or copy on file an atBdavit settiug forth the 
Interest which the mortgagee bas by vlrtue of such mortgage in the property 
therein nientioned, upon which affidavit the clerk shall indorse the time wheu 
the same was flled." 

Section 2316b provides in substance that every mortgagor of any stock of 
goods, etc., of which he is In. possession, and from which be is permitted to 
niake sales and apply proceeds upon the debt, shall flle a statement sliowing 
ainount of sales, amonnt applied on mortgage, and aniouut of new stock 
bovight, etc., every GO days, and upon failure to flle such statement the debt 
shall become immediately due, and after 15 days the mortgage shall cease to 
be a lien except as between the parties. 

Miller, Mack & Fairchild, for the trustée. 

Knapp, Haynie & Campbell (Mr. Breeden, of counsel), for K. K. 
Knapp, trustée. 

Vilas, Vilas & Freeman, for Bank of Wisconsin. 
Spence & Marshutz, for the bankrupt. 

QU ARLES, District Judge (after stating- the facts as above). The 
question of law arising in this case involves the construction of a Wis- 
consin statute. It is therefore a local question, as the fédéral court 
in such a case adopts the ruling of the highest judicial tribunal of the 
State. This proposition is so familiar as to require the citation of no 
authorities. The Wisconsin Suprême Court has consistently held that 
a chattel mortgage, which upon its face stipulâtes that the mortgagor 
may retain possession of the mortgaged property, sell and dispose of 
the same in the usual course of business, and appropriate any part of 
such proceeds to his own use and benefit, is fraudaient and void as 
to creditors. Place v. Langworthy, 13 Wis. 629, 80 Am. Dec. 758 ; 
Steinart v. Deuster, 23 Wis. 136; Blakeslee v. Rossman, 43 Wis. 116; 
Anderson v. Patterson, 64 Wis. 557, 25 N. W. 541; Bank v. Lovejoy, 
84 Wis. 611, 55 N. W. 108 ; Bank of Kaukauna v. Joannes, 98 Wis. 
328, 73 N. W. 997; Franzke v. Hitchon, 105 Wis. 13. 80 N. W. 931; 
Durr v. Wildish, 108 Wis. 401, 84 N. W. 437. Under thèse cases it 
is not a question of intent, because such an arrangement necessarily 
tends to hinder, delay, and defraud creditors. 

The mischief that called forth this stringent doctrine was the hard- 
ship imposed upon the gênerai creditor who found between him and 
his debtor a chattel mortgage on a stock of goods which allowed the 
mortgagor to retain possession, and to appropriate to his own use, the 
avails of the business, while such creditor was remediless. As against 
such creditor, .such a mortgage under Wisconsin décisions is void as 
matter of law without regard to the question of the intention of the 
parties to the mortgage. The mortgage in suit expressly allows the 
mortgagor the privilège of disposing of the avails of the business to 
its own uses and purposes, provided only : (a) The interest on the 
bond is paid; (b) the sinking fund, amounting to $500 per quarter, or 
$8,000 per annum, is provided for. Beyond this the power of sale and 
appropriation is unrestrained. 
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But the mortgage under considération contains another more obnox- 
ious provision. By express terms it is stipulated that if and when the 
mortgagee shall consent to waive the requirements as to the sinking 
fund, then and in that case the mortgagor is simply required to keep 
up the interest on the bonds, and is at liberty to apply ail the balance of 
the proceeds of the business to its own uses and purposes. Thus a 
secret agreement between the parties may resuit in continuing the lien 
of the mortgagee indefinitely, and furnish a cover to protect the mort- 
gagor from attacks of creditors while using the proceeds of the busi- 
ness as though the same were unincumbered. It would require ingenu- 
ity to devise a scheme more obnoxious to the established law of Wis- 
consin. It is what Mr. J. Pinney describes as "an apt and ready de- 
vice." Bank v. Lovejoy, supra. 

It is true, as contended upon the argument, that there is no évi- 
dence refilecting upon the actual good faith of any of the parties to the 
transaction ; but under the Wisconsin law this is an immaterial circum- 
stance. As Mr. Justice Ryan said in his opinion in Blakeslee v. Ross- 
man, supra: "But intent, bona fîde or mala fide, is immaterial to an 
instrument per se fraudulent in law. The fraud which the law im- 
putes to it is conclusive." The practical efifect of this stringent rule 
was to invalidate every chattel mortgage covering stock in trade, un- 
less the entire proceeds of sales were applied upon the mortgage. The 
Législature therefore saw fit to relax the rule by enactment of section 
2316b, which requires fréquent statements to be filed by the mortgagor, 
showing amount of sales and disposition of proceeds, etc. This pro- 
vision does not avail the intervener, because there was no compliance 
with its terms. 

It is true, as contended by the intervener, that in Wisconsin gênerai 
creditors cannot attack the validity of judgments or levies for col- 
lusion or fraud, but must first exhaust their légal remédies. Gilbert v. 
Stockman, 81 Wis. 602, 51 N. AV. 1076, 52 N. W. 1045, 29 Am. St. 
Rep. 922; Weber v. Weber, 90 Wis. 467, 63 N. W. 757. It is also true 
that the only effect of a failure to file the affidavit of renewal required by 
section 2315, Rev. St. 1898, is to render a chattel mortgage invahd as 
against subséquent purchasers or mortgagees in good faith, or credi- 
tors who thereafter acquire liens on the property. Lowe v. Wing, 56 
Wis. 31, 13 N. W. 892 ; Ullman v. Duncan, 78 Wis, 313, 47 N. W. 266, 
9 L. R. A. 683 ; Krench Lumbering Co. v. Theriault, 107 Wis. 627, 83 N. 
W. 927, 51 L. R. A. 910, 81 Am. St. Rep. 856. But we are not consid- 
ering the construction of that section. The vice in the chattel mortgage 
which we are considering vitiates it as to simple creditors, and is thus 
distinguished from the other alleged imfirmities arising under sections 
2315 and 2316. Russell v. St. Mart, 180 N. Y. 355, 73 N. E. 31; Re 
Antigo Screen Door Co., 123 Fed. 349, 59 C. C. A. 248; Security 
Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. Ct. 720,_ 51 L. Ed. 
1117. The only impediment in the way of the simple creditor is that 
under the rules of practice he cannot attack the mortgage by an inde- 
pendent action in equity. The Suprême Court of Wisconsin bas, how- 
ever, several times held that such a contest may be waged by an as- 
signée representing gênerai creditors under the said assignment laws, 
upon the theory that his powers were substantially the same as a trus- 
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tee in bankruptcy, or a sheriff armed with an exécution. Batten v. 
Smith, 62 Wis. 93, 98, 23 N. W. 342; Sheldon Co. v. Mayers, 81 Wis. 
637, 51 N. W. 1083 ; Valley Lumber Co. v. Hogan, 85 Wis. 366, 55 
N. W. 415 ; Re Ellis, 97 Wis. 92, 72 N. W. 387. Formerly the assig- 
née under the voluntary assignment statute represented the assignor 
only, but by chapter 207, p. 255, I^aws 1901, he is authorized to repre- 
sent creditors, and may sue to set aside any fraudulent conveyance 
where the creditors might hâve proceeded if no assignment had been 
made. This is in substance and effect the same authority with which 
the trustée is clothed under sections 60b and 70e and other provisions 
of the présent bankruptcy act, Act July 1, 1898, c. 541, 30 Stat. 563, 566 
[U. S. Comp. St. 1901, pp. 3445, 3453]. 

It is also true that the effect of the filing of a pétition in bankruptcy, 
as laid down in Mueller v. Nugent, 184 U. S. 1, 33 Sup. Ct. 269, 46 L. 
Ed. 405, has been modified by the vSupreme Court in York Manufac- 
turing Co. V. Cassell, 201 U.^S. 344, 26 Sup. Ct. 481, 50 L. Ed. 783, 
80 that the institution of bankruptcy proceedings no longer has the 
effect of an attachment or an injunction; but the Suprême Court of 
Wisconsin has squarely decided in Mueller v. Bruss, 113 Wis. 406, 
410, 88 N. W. 229, that a trustée in bankruptcy under the présent act, 
representing only creditors at large, may main'tain an action in equity 
to set aside transfers of property by the bankrupt in fraud of creditors. 
This is put upon the ground that the bankruptcy act renders it practi- 
cally impossible for creditors to comply with the équitable rule, and that 
equity does not demand impossibilities. Jackman v. Bank, 135 Wis. 
476, 104 N. W. 98. 

Thus it appears that the gênerai doctrine of equity that to institute 
such a suit a creditor must be armed with a judgment and exécution 
is observed in Wisconsin, but that such rule is one of procédure only, 
and not a condition précèdent. The same doctrine is held in Skilton 
V. Codington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885. This 
authority is the more persuasive because Wisconsin borrowed its stat- 
nte from New York. The Wisconsin law in favor of simple creditors 
commends itself to me on stronger grounds than mère comity. It is 
in harmony with the spirit of the bankruptcy law. 

This is not a plenary suit to recover assets. The property in contro- 
versy is in the custody of the court. The mortgagee, who was never 
in possession, intervenes, as he lawfully may do, asserting his claim by 
virtue of the mortgage, and asking that the trustée may be required to 
answer his pétition. Consent is given to the sale of the property by 
the trustée, upon condition that the proceeds stand in lieu of the orig- 
inal property. The trustée in his answer asserts that the mortgage is 
fraudulent and void as to creditors under the Wisconsin law. There- 
fore we hâve hère a controversy as to the status of property which is 
în the custody of the court. By section 3, subd. 7, Bankr. Act of July 
1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421], the court 
is required to détermine ail controversies so arising. Collier's Bank- 
ruptcy (6th Ed.) p. 28; Re Antigo Screen Door Co., 133 Fed. 253, 
59 C. C. A. 248 ; Whitney v. Wenman, 198 U. S. 539, 552, 35 Sup. 
Ct. 778, 49 L. Ed. 1157. 
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Section 67a provides that daims which for want of record, or for 
other reasons, would not hâve been valid liens as against the claims of 
creditors of the bankrupt, shall not be hens against his estate. 

Section 67b reads as follows: 

"Whenever a ereditor Is prevented from enforciug his riglils as against 
a lien ereated, or attempted to be created by liis debtor, wlio at'terwards be- 
comes a bankruptr, tlie trustée of tbe estate of sucb bankrupt sliall be sub- 
rogated to and may enforce sucb rigbts of sucb ereditor for tlie benefit of 
the estate." 

By section 67e it is made the duty of the trustée to recover or re- 
claim the property by légal proceedings or otherwise for the benefit of 
the estate. 

Under thèse circiimstances the conclusion is irrésistible, first, that 
the trustée is fully equipped to make a défense in behalf of simple 
creditors, which they could not make for themselves ; and, second, that 
it becomes a mère matter of administration for the court to proceed 
and détermine this controversy according to the local law. Re Anti.go 
Screen Door Co., 123 Fed. 331, 59 C. C. A. 248 ; Re Pékin Plow Co., 
112 Fed. 308, 50 C. C. A. 257; Re Andrae (D. C.) 117 Fed. 561, 564. 
Under thèse circumstances the contention of the intervener is hostile 
to the letter and spirit of the bankruptcy act, A claim has the same 
intrinsic merit before as after judgnient. The judgment ereditor hère 
takes his place as an unsecured créditer, without superior privilège or 
advantage. The theory of the bankrupt act is that "equality is equity." 
What sanction can be found in this act for allowing judgment cred- 
itors, if there were such, to share the proceeds of a fraudulent mort- 
gage, and deny participation to the gênerai creditors? If the mort- 
gaged property constitutes assets of the estate, it must be equally dis- 
tributed. To hold that the entire body of the estate^as would ;be the 
case hère — should be handed over to a mortgagee whose lien is fraud- 
ulent as to creditors, on the ground that the claims proven in the es- 
tate hâve never been merged in judgments, would do violence to the 
spirit and genius of the bankruptcy act. Under the peculiar circum- 
stances of this case there is no room for this contention of the inter- 
vener. In re Blake, 150 Fed. 280, 80 C. C. A. 1G7 ; In re Ducker, 
134 Fed. 43, 47, 67 C. C. A. 117. I do not deem it necessary to discuss 
the other alleged infirmities of this chattel mortgage. 

It is strenuously urged by the intervener that the bankrupt corpora- 
tion finds the laws of its being in chapter 86 of the Revised Statutes 
of 1898 of Wisconsin under which it was incorporated ; that to deny 
it the power and attributes thereby conferréd is to preclude its exist- 
ence as a going concern ; that therefore th'^ statutory provisions which 
we hâve been considering are not applicable. I hâve carefully exam- 
ined ail the sections of chapter 8G which hâve been cited. While 
some of thèse provisions may affect the right to hypothecate after-ac- 
quired property, I can find nothing which relieves a corporation from 
the opération of the gênerai law applicable to a fraudulent chattel mort- 
gage upon a stock in trade. It would be a strange oversight if the L,eg"- 
islature of Wisconsin has allowed one of its corporate créatures to de- 
feat the gênerai policy of the state in such an important particular. 

With apparent sincerity the intervener complains that he has been 
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deprived of the benefit of a jury trial, to which he claims to be entitled 
in every case presenting an issue of fraud. The answer to this conten- 
tion is that the intervener bas voluntarily sought a forum where the 
procédure of equity obtains. If he desired a jury trial, he should bave 
invited the trustée to some common-law court, eitber state or fédéral, 
both of which were open to him. By bis élection be must be held to 
hâve waived a jury. Dokken v. Page, Wï Fed. 439, 77 C. C. A. 674, 
and cases cited. For thèse reasons, the findings and order of the référée 
are afifirmed, and the record will be returned to the référée, for further 
proceedings in accordance with this opinion. 



GREGORY et al. v. SOUTHERN PAC. CO. 

(Circuit Court, D. Oregon. November 11, 1907.) 

No. 3,111. 

Limitation of Actions— Action undeb Si.iTUTE of Anothee State— Limita- 
tion APPI.ICABIjE. 

Cal. Code Civ. Proc. § 377, gives a right of action for wrongfiil deatli 
witliout qualifleation or limitation a» to tlie time within wliieli action must 
be brought, which is goverued by section 840, being a part of the gênerai 
statute of limitations. Sueh limitation, therefore, pei'tains to the remedy 
and not to the right, and an action based on such statute brought in, an- 
other State is governed as to limitation by the lavv of the forum. 

[Ed. Note. — For cases in point, sec Cent. Dig. vol. 33, Limitation of Ac- 
tions, §§ 4, 7. 

Bar of action as determined by limitations of state other than that 
in which action Is brought, see note to Martin v. Wilson, 58 C. C. A. 186.J 

At Law. On demurrer to complaint. 

C. B. Watson and Bennett & Sinnott, for plaintiffs. 
Wm. D. Fenton and R. A. Leiter, for défendant. 

WOLVERTON, District Judge. F. H. Gregory was injured wbile 
in the employ of the défendant company, through its alleged négli- 
gence, from the effect of which he subsequently died. The in jury was 
sustained in the state of California on Septemljer 24, 1905, and Greg- 
ory died the foUowing day. This action was instituted by his widow 
and cbildren, who are his heirs, on December 24, 1906, more than 
one year subséquent to the time when the cause of action arose. 

The right to maintain the action dépends upon the force and efïect of 
the statute of California giving the right of action to the heirs for the 
wrongful death of a décèdent, and its limitation as to the time for in- 
stituting the same. To under,stand the scope and purpose of the stat- 
ute, it is essential to trace a little its history. In 18G2 an act was 
adopted "requiring compensation for causing death by wrongful act, 
neglect, or default." St. Cal. 1862, p. 447, g. 330. This statute pro- 
vided : 

"Section 1. "Whenever the death of a person shall be caused by wrongful 
act, neglect, or default, and the act, neglect, or defiiult, is such as would (if 
death had not ensued) bave entitled the party injured to maintain an action 
and recover damages in respect thereof, then, and in every such case, the 
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person who, or the corporation which, would liave been liable If death had 
not ensued, shall be liable to an action for damages, notwithstanding the death 
of the person Injured, and although the death shall hâve been caused under 
such eircumstances as amount in law to f elony." 

Section 2 gave a right of action for death caused by falling through 
any opening or defective place in any sidewalk, street, alley, or wharf, 
where death ensued. 

"Section 3. Every such action shall be brought by; and In the names (of> 
the Personal représentatives of such deceàsed person, and the amount recover- 
ed in every such action shall be for the exclusive beneflt of the widow and 
next of kin of such deceased person, and shall be dlstributed to such widow 
and next of kin, in the proportions provided by law in relation to the distribu- 
tion of Personal property left by persons dying intestate; and in every such 
action, the jury may give such damages, pecuniary and exemplary, as they 
shall deem fair and just, and may take into considération the pecuniarj» in- 
jury resultlug froni such death to the wife and next of kin of such deceased 
l>erson ; Provided, that every such action shall be commenced wlthin two 
years after the death of such person." 

In 1868 the Législature adopted an act for the "Revision and com- 
pilation of the laws of the state." St. 1867-68, p. 435, c. 365. A com- 
mission was appointed in pursuance of the act, but before it had com- 
pleted its work another act was adopted, in 1870, "Establishing a com- 
mission for the revision of the laws" (St. 1869-70, p. 774, c. 516), 
which commission was directed, authorized, and empowered to — 
•'revise ail the statutes of this state * * * and prépare substitutes there- 
for when necessary; to recommend ail such enactments as shall, in the judg- 
ment of the commission, be necessary to supply the defects of and give eom- 
pleteness to the existing législation of the state, and prépare and présent the 
bllls therefor." 

The commission made a report in 1871, resulting in the adoption, on 
March 11, 1873, by the Législative Assembly, of a Code of Civil Pro- 
cédure. This Code was divided into parts, titles, and chapters. Part 
1 has relation to courts of justice; part 2, to civil actions, etc. Title 1 
of part 2 has relation to the form of civil actions, title 2 to the time of 
commencing such actions, and chapter 3 of the latter title to "the time 
of commencing actions other than for the recovery of real property." 
Under this chapter is regulated the time for commencing an action 
to recover damages for the death of one, caused by the wrongful act 
or neglect of another. Title 3 pertains to "the parties to civil actions," 
and under it is found the right of action given where death is caused 
by the wrongful act or neglect of another. The right in its présent 
amended form is comprised by section 377, still contained under that 
title, and reads as follows : 

"When the death of a person, not being a mlnor, Is caused by the wrongful 
act or neglect of another, his hoirs or Personal représentatives may maintaln 
an action for damages against the person causing the death, or if such person 
is employed by another who is responsible for his conduet, then also against 
such other person. In every action under this and the two precedlng sections, 
such damages may be given as under ail the eircumstances of the case may be 
just." 

See Deering's Annotated Code of Civil Procédure. 
Previously the time for commencing the action was limited to two 
years, but by an act adopted in 1905, sections 339 and 340, being com- 
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prised by said chapter 3, tit. 2, of the Code of Civil Procédure, were so 
amended as to limit the time for bringing the action to one year. Un- 
der this limitation were conjoined other actions, such as for libel, slan- 
der, and the like, whereas the action for death through the wrongful 
act of another had formerly stood as a single cause in its own class. 
It may be said that the change was brought about by simply dropping 
this cause of action out of section 339, prescribing the limitation of two 
years, and inserting it, among other causes, in section 340, prescribing 
a limitation of but one year. The Code of Civil Procédure of 1872 
was the culmination of the work of the commission previously consti- 
tuted, and its adoption was as a wliole. Its arrangement and classifi- 
cation of subjects has never been changed, though numerous amend- 
ments hâve been made to particular sections, so that at the présent time 
the law stands, as it relates to the subject under considération, as above 
indicated. Such being the law, it reraains to détermine its efïect and 
application where an action for the wrongful death of another has 
been brought in another state from that in which the cause arose. 

The action given by the California statute is in efïect the same as 
that accorded by Lord Campbell's act. It is a new action — that is, one 
that had not previously obtained under the common law — and not a 
continuation or revival of an old action, or one that subsisted prior to 
the death. It is founded upon the injury causing death as it afïects 
the heirs and personal représentatives, and not as it afïects the dé- 
cèdent individually. The title of Lord Campbell's act, it is said, is "An 
act for compensating the familles of persons killed." Blake v. Midland 
Ry. Co., 18 Q. B. 93, cited in Munro v. Dredging, etc., Co., 84 Cal. 515, 
5.33, 24 Pac. 303, 18 Am. St. Rep. 248. And construing the présent 
statute in comparison with that act, the Suprême Court of the state of 
California has said: 

"In that (Lord Campbell's act) it was reeited that no right of action existed 
at common law for such damages. It was then a new right of action. It 
could not be a continuation of the right which the injured man had for the 
injury, for the loss to his heirs did not accrue until he died. Under our stat- 
ute the injured person might survive long enough to sue and recover damages, 
or to settle with the wrongdoer, and theu, by his death, a new cause of action 
would accrue to his heirs." Burli et al. v. Arcata & M. R. li. Co., 125 Cal. 
364, 57 Pac. 1065, 1066, 73 Am. St. Eep. 52. 

This construction of the California statute has long been and is yet 
adhered to. See Hartigan v. Southern Pacific Co., 86 Cal. 142, 24 
Pac. 851; Lange v. Schoettler, 115 Cal. 388, 47 Pac. 139; Webster 
v. Norwegian Min. Co., 137 Cal. 399, 70 Pac. 276, 92 Am. St. Rep. 
181. Qregon has a similar statute, which has been construed with 
like efïect. Perham v. Portland Electric Co., 33 Or. 451, 53 Pac. 
14, 24, 40 L. R. A. 799, 72 Am. St. Rep. 730. But the statute regu- 
lating the time in which the action shall be commenced fixes the limi- 
tation at two years. 

The action upon which plaintififs' right of recovery is predicated 
is unquestionably transitory. That it is for a tort, or is of statutory 
origin, does not afïect its character in that respect. It is personal, 
and can be invoked wherever the défendant may be found or sub- 
jected to personal process, or voluntary appearance can be had. The 
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action, says Mr. Justice Miller, in Dennick v. Railroad Co., 103 U. 
S. 11, 18, 26 L. Ed. 439— 

"Is in the nature of trespass to the person, always held to be transltory, and 
the venue immaterial. * * * "We do not see how the fact that it was a 
statutory right can vary the principle." 

The case was one where an action was instituted in the state of 
New York upon a cause for the wrongful death of another, which 
arose in the state of New Jersey, under the statute of that state giv- 
ing the action. The gênerai rule that the right of action is governed 
by the lex loci, and the remedy by the lex fori, is altogether applicable, 
as in actions ex contractu. Says the Court of Appeals for the Fifth 
Circuit, employing the language of the lower court: 

"Where torts are committed in foreign countries, or beyond the territorial 
jurisdiction of the sovereignty in which the action is brouglit, the lex fori 
governs, no matter whether the right of action dépends upon the conimou law 
or a local statute, unless the statute wliich créâtes or confers the right limits 
the duration of such right to a prescribed time." Munos v. Southern Pac. Co., 
51 Fed. 188, 190, 2 O. C. A. 163. 

So the Suprême Court of the United States has adopted the lan- 
guage of the State Suprême Court of Minnesota, as follows : 

"The statute of another state has, of course, no extraterritorial force, but 
rlghts aeciulred under It wUl always, in comlty, be enforced, if not against the 
public policy of the laws of the former. In such cases the law of the place 
where the right was ncquired, or the liability was incurred, will goveru as to the 
right of action; while ail that pertains merely to the remedy wiil be controlled 
by the law of the state where the action is brought. And we think the prin- 
ciple is the same, whether the ritrht of action be ex contractu or ex delieto." 
Northern Pacific Railroad v. Babcock, 154 U. S. 190, 197, 14 Sup. Ct. 978, 38 
L. Ed. 958. 

In that case the law of the place was applied as controlling the 
amount of the recovery. 

The time within which an action sliall be commenced in gênerai 
pertains to the remedy, and the rule will be sO' applied, unless the limi- 
tation is made by statute a condition to the exercise of the right of 
action. This brings me to the real question involved in the con- 
troversy hère, which is whether the statute of California, giving the 
right of action for damages arising from death caused by the wrong- 
ful act or neglect of another, gives that right upon condition that it 
shall be exercised within one year. Reduced to a rule, the doctrine 
was stated by Mr. Justice Brown, late of the Suprême Court, while 
a District Judge, as follows : 

"That where a statute gives a right of action unknown to the common law, 
and, either in a proviso to the section conferring the right or in a separate 
section, limits the time within which an action shall be brought, such limi- 
tation is operative in any other .iurisdiction wherein the plaintiffi may sue." 
Boyd V. Clark (C. O.) 8 Fed. 840, 852. 

The very essence of the reason of the rule is comprised in the terse 
utterance of Mr. Chief Justice Waite, in the case of The Harrisburg, 
119 U. S. 199, 214, 7 Sup. Ct. 140, 147, 30 L. Ed. 358, wherein he 
sa3'S, referring to the statutes of Massachusetts and Pennsylvania : 

"The statutes create a new légal liability, wlth the right to a suit for its en- 
forcement, provided the suit is brought within tweive mouths, and not other- 
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wise. The time witliin whicli the suit must be brought oi^erates as a limita- 
tion of the liability itself as created, and not of the remedy alone. It is a 
condition attached to the right to sue at ail. * * * ïime has been made 
of the essence of the right, and the right is lost if the time is disregarded. 
The liability and the remedy are created by the same stîitutes, and the 
limitations of the remedy are therefore to be treated as limitations of the 
right." 

The question thus beconies one of statutory construction and inter- 
prétation. If the intendment be that the time allotted for bringing 
action shall operate as a condition to the right of pressing any suit, 
and as a restriction upon the very liability created, then the condition 
does not partake of a limitation statute in its ordinary acceptation. 
If, however, it was the purpose of the Législature to give the right 
independent of any spécifie limitation as to when the action should 
be instituted, leaving that for régulation by the gênerai statute upon 
the subject of the limitation of actions, then the time within which 
the action is required to be brought would pertain to and be rcferable 
to the remedy, and would be governed by the law of the forum. 
Such, I am impressed, is the consensus of the cases bearing upon the 
subject. I shall refer to some of theni. In Boyd v. Clark, supra, 
the statute giving the right of action, by a subséquent section thereof 
provided that "every such action shall be commenced within 12 months 
after the death of the deceased person." The rule as stated by Mr. 
Justice Brown applies to the statute. The particular action given is 
required to be commenced within the time indicated, which is meas- 
ured from the time of the death of the person injured, so that it was 
considered that the limitation with relation to the time to commence 
was intended as a condition to giving the right of action. In Pofif 
V. Téléphone Co., 72 N. H. 104,' 55 Atl. 891, the statute reads: 

"Actions of tort for physical injuries to the person * * * and the causes 
of such actions sh.ill survive to the extent, and subject to the limitations, set 
forth in the flve following sections, and not otherwise." 

Section 10, being one of the live, prescribes that the action — 

"uiiiy be brought for such cause at any time within two years after the 
death of the deceased party, and not afterwards." 

I now quote from the décision of the court: 

"The language of the spécial provisions applical^le leave no room to doubt 
that the right and the corrélative liability thereby established were made con- 
ditlonal upon the bringing of the suit 'at any time witliin two years after 
the death of the deceased party, and not afierwards.' The cause of action 
is conditional. If the condition is not observed, the parties stand with respect 
to the wrongful act as though the statute had not been euacted. 'It must be 
évident that, as this action is brought under a spécial law aud is niaiutainable 
solely by ils authority, the limitation of time is so incor])orated with tlic 
remedy giveu as to make it an intégral part of it and the condition précèdent 
to the maintenance of the action at ail.' Hill v. Supervisors, 11 î) X. Y. 344, 
347, 23 X. E. 92t." 

In Rodman v. Railway Co., 65 Kan. f545, 70 Pac. 042, 59 L. R. A. 
704, the language of the Code, § 422, is : 

"When the death of one is causwl by the wrongful act or omission of an- 
other, the personal représentatives of the former may maintain an action 
therefor against the latter, if the former might bave maiutaincd au action 
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bad he lived against tbe latter for an Injury for the same act or omission. 
The action must be eommenced witbin two years." 

The limitation hère is contained in the same section by which the 
right of action is granted. Of this statute the court says : 

"As a part-of the right of action Itself, as a condition imposed upon and in 
limitation of the exercise of the right granted, it is provided that the action 
upon which recovery is had must be eommenced witbin two years from the 
tlme the right of action arose." 

In Pittsburg, Cincinnati & St. Louis Ry. Co. v. Minnie Hine, Ad- 
ministratrix, 25 Ohio St. 629, the limitation clause follows as a pro- 
viso: 

"That an.y such action sball be eommenced witbin two years after tbe death 
of such deceased person." 

Of this statute the court says: 

"In ereating or giving tbe right by this act, It was witbin tbe power of the 
Législature to impose upon it such restrictions as were thougbt fit ; and, if 
restrictions were Imposed, they must be referred to tbe newiy creatcd right 
itself, if the restrictive language usèd wlU warrant it; for the act being in 
dérogation of the common law, any restrictive language used in it must be 
construed against the right ereated by it. It would be différent if the aot 
was merely remédiai as to existing rigbts ; such statutes are to be liberally 
construed. In this view, we regard the proviso contained in section 2 of the 
act of 1851, above quoted, as a restriction qnalifying the right of action itself, 
and not merely a time limitation upon tbe remedy." 

So it was said in Dennis v. Railroad Company, 70 S. C. 254, 259,. 
49 S. E. 869, 870, 106 Am. St. Rep. 746: 

"The requirement as to tbe time of commencing the action is a part of the 
statute ereating this right. It is incumt)ent on those seeliing tbe beneflt of the 
statute to show that their action conforms to ail the requirements thereof, one 
of which is that the suit must be instituted witbin a certain time." 

In International Nav. Co. v. Lindstrom, 123 Fed. 475, 60 C. C. A. 
649, which is for a maritime tort, the New Jersey statute gave the 
right of action, provided it was brought within 12 calendar months 
after the death of the injured person. Of this statute the court, be- 
ing the Circuit Court of Appeals in the Second Circuit, observes: 

"As the statute créâtes a new liabllity with a right to Its enforcement, pro- 
vided an action is brought within 12 months, the time is made of tbe essence 
of the right, and a fédéral court sitting in New Yorli must treat it as such, 
and not as au ordinary statute of limitations." 

And so the court observes in Theroux v. Northern Pac. R. Co., 
64 Fed. 84, 12 C. C. A. 52, after a review of the authorities: 

"It must be accepted, therefore, as the established doctrine, that where a 
statute confers a new right, which by the terms of the act is enforceable by 
suit only witbin a given period, tbe period allowed for its enforcement is a 
constituent part of the liability intended to be ereated, and of the right in- 
tended to be conferred. The period prescribed for bringing suit in such cases 
is not lilie an ordinary statute of limitations, which merely affects the remedy." 

Now, to apply the doctrine as thus illustrated and firmly established 
to the case in hand, it is clear from the statute of California, first 
enacted with the limitation of the time for commencement of the ac- 
tion subjoined as a proviso, that the limitation constituted a condi- 
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tion attending the bringing of the action, and was designed as a part 
and parcel of the liability created, and could not hâve been consid- 
ered apart from the act giving the right of action as a hmitation stat- 
ute simply. But must not a différent intendment be ascribed to the 
statute in its présent form? Section 377 standing alone, as it does, 
gives the right of action merely, without qualification or limitation. 
It is contained in title 3, while the régulation of the time for the 
commencement of actions in gênerai is contained in the preceding 
title. Section 312 of chapter 1 under that title provides that: 

"Civil actions can only be commenced within tlie periods prescribed in this 
title, after the cause of action shall hâve accrued, except where, in spécial 
cases, a différent limitation is prescribed by statute." 

Thus it will appear that the statute of limitations is completely 
segregated from the statute giving the right of action. Furthermore, 
the limitation was formerly from the time of the death of the party 
injured, while now it begins to run from the time the cause of action 
accrued; showing that, by a rearrangement of the statutes, and their 
adoption in that form, a différent purpose was to be subserved, and 
we must ascribe to such statutes, therefore, another and différent in- 
tendment. That intendment, manifestly, is to place the right of ac- 
tion accorded by section 377 in the category of other causes, and to 
apply the statute of limitations to that action in manner and sub- 
stance as applied to ail other civil actions, treating it as a part of 
the remedy only, and not as a condition to the cause. 

I am aware that the four Codes adopted by the Législature in 1872 
are to be construed as parts of a single statute. It is in effect so 
enacted. Section 4478, Deering's Political Code. And it may be 
conceded that ail parts of ail the codes were adopted concurrently as 
of that time. But the Législature has not thereby evinced a différent 
intendment from that I hâve attributed to it with référence to the 
statutes under considération. Even the recommendations of the com- 
mission for the review of the laws were not adopted without change 
by the Législature, and that body finally put the enactment into its 
own form, and adopted the Codes accordingly. The setting part of 
the Hmitations clause out of the old statute, the eradication of the idea 
of a proviso in relation to it, its arrangement under the ordinary stat- 
utes of limitations, along with the limitations as to the commencement 
of other actions and causes, and the subséquent treatment of the spé- 
cifie subject by transferring it from the limitation of two years and 
classifying it with the ûne-year limitations, is cumulatively so per- 
suasive as to exclude the thought that it was to be still the purpose 
of the Législature that the limitation should stand as a condition to 
exercising the right of action at ail. This conclusion is fully sup- 
ported by the opinion of Mr. Chief Justice Bleckley in the case of 
O'Shields V. Georgia Pac. Ry. Co., 83 Ga. 621, 10 S. E. 268, 6 L. R. 
A. 152, a case very similar in its facts to the one at bar, and accords 
to plaintiffs their remedy as to the time of bringing the action under 
the Oregon statute, with its limitation of two years. The court in 
the case of Negaubauer v. Great Northern Ry. Co., 92 Minn. 184, 99 
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N. W. 620, 10-4 Am. St. Rcp. 674, holds apparently to a contrary view, 
sayi'ng : 

"In prlnelple, it ean make no différence whether the limitation Is In tbe form 
of a provlso to the section glrlng the rlght of action, as was the statute of 
Montana when the case of Theroux t. Northern Pac. U. Co., supra, was decld- 
ed, or In a separate section of the same statute." 

But I prefer to follow the Georgia case, as it seems to hold to the 
sounder doctrine. By a considération of the statutes exhibited in the 
case of Carden, Administrator, v. L,. & N. R. R., 101 Ky. 113, 39 S. 
W. 1027, it will be seen that the court has not departed from the 
gênerai doctrine as herein discussed. 

Entertaining thèse views, it follows that the demurrer should be 
overruled, and such will be the order of the court 



In re COLLINS. 
(District Court, B. D. Arkansas, AV. D. November 22, 1907.) 

BaNKBUP1-CY—DISCIIABGK— G ROUNDS FOB REFUSAI,. 

A materlally false statement in writing, niade hy a bankmpt for the 
purpose of obtalnhig property on crédit, to debar hiin from th« right to a 
discharge under Biinkr. Act July 1, 1898, c. 541, § 14b (3), 30 Stat 550 
[U. S. Comp. St. 1001, p. 3427], as amended by Act Feb. 5, 1903, c. 487, 
f 4, 32 Stat. 797 [D. S. Comp. St. Supp. 1907, p. 1026J, must bave been 
either knowlngly false or made so recklessiy as to warrant a finding tbat 
be acted fraudulently. Such a statement of uKsets and liabilities, made 
by a merehant from his books and believed by him to be correct, will 
not warrant a déniai of his discharge in bankruptcy, altbougb it was lu 
fact materlally erroueous, b.V reason of the failure of his boolckeeper, 
through illness, to enter on the books certain liabilities wUich existed ai 
the time the statement was made, and which were in consetiueuce umitted 
therefrom. 

In Bankruptcy. On application for discharge. 

Morris M. Cohn, for créditer. 
E. B. Kinsworthy, for bankrupt. 

TRIEBER, District Judge. The bankrupt havîng made application 
for his discharge, objections were filed by the Little Rock Trust Com- 
pany, one of his creditors. The matter was referred to the référée in 
bankruptcy as spécial master, who, after taking ail the testimony of- 
fered by the parties, made the following report: 

"A demurrer was sustained to tbe original objections flled April lOth, and 
the amenduient filtxl April 24th Is Included in the later pleading. So tbat the 
only objections before tbe court are the four objections included in the plead- 
ing, entitled 'Ameiided Objections to Discbarge,' filed May 13, 1907. 

"The first objection is as follows: 'ïhat the snid James Oollius, while a 
bankrupt, has concealed from the trustée In bankruptcy property or funds 
belonging to his estate In bankruptcy, amounting, as It Is Informed, believes, 
and avers, to four thousand dollars (.$4.000.00) and over.' The sciiedules of 
the bankrupt show: Total assets, $7,003.08; total liabilities, $14,795.21. The 
objecting créditer employed George W. Clark, an accountant, to examine the 
boolcs of the bankrupt and report upou their condition. The report of the ac- 
countant has been fileil as a paper In the case and Is exhibited herewith. His 
report covers tbe periOd from September 8, 1005, to date of filing the pétition 
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in thls case. His testimony was also taken in explanation of his report. In 
the course of his testimony he states that there was notbing to indicate that 
false entries jhad been made, or that any transactions were concealed. He 
States that it is évident that the business was operated at a loss duriug the 
year 1906. The master flnds that the testimony is insufflcient to sustain the 
flrst objection. 

'•'The second objection is as f ollows : 'That said -lames Collins obtained 
property, that is to say, sums of money, from It, aggregatiug twenty-five hun- 
dred dollars ($2,500.00), upon crédit, upon a inaterially false statement in 
writing, made to »t for the purpose of obtaining sueh property upon a crédit.' 
The statement made by bankrupt to a credltor is exhibited. The banlcrupt 
admits that he made the statement, and says that he made it upon an examina- 
tion of his ledger, and that he considered it a correct statement at the time. 
The report of the accountant as to the condition of the books on that date 
shows some materlal diserepancies, the most important of which is the item 
of 'Merchandise, open accounts, not due,' which item in the statement of bank- 
rupt is $1,455.43, but in the report of the accountant is $3,173.91 . The master 
iSnds as a fact that the statement of the accountant is a correct statement of 
the condition of the business as shown by the books on Se])tember 8, 190.5. 
In explanation of thèse diserepancies the bankrupt called as witnesses his 
bookkeeper, Linwood Collins, and his stenographer, Rutli Kennard. The elleet 
of this testimony is that the erroneous statement of the bankrupt is due to 
the neglect and delay of the bookkeeper during a perjod of illness iU; entering 
items which properly belonged on the ledger ou said 8th day of September, 
1905, but which said missing items duly appeared by other books and in- 
voices. The statement of the bankrupt on September 8, 190.5, was erroneous. 
It was made for the purpose of obtaining money upon a crédit. The bankrupt 
made a statement erroneous in part by reason of incomplète books. It does 
not appear that the statement was knowingly or willfully false. The master 
is of opinion that the 'false statement' contemplated by the act must be know- 
ingly false. See Collier on Bankruptcy (6th Ed.) p. 198; i)er contra, In re 
Peterson, 10 Am. Bankr. Rep. 355. The master therefore flnds that the proof 
is insufflcient to sustain the second objection. 

"The third objection is as follows : "That within four (4) montbs immédiate- 
ly preceding the flling of the pétition for an adjudication of bankruptcy here- 
in, he removed or concealed, or permitted to be removed or concealed, prop- 
erty of the \-aiup of one thousand dollars ($1,00(3.00) and over, as it is in- 
foruied, believes, and avers, for the purpose of delaying and defrauding his 
creditors.' Counsel for objecting credltor admits that no spécifie acts are re- 
ferred to in this objection ; that it is a mère variation of the forni of pleading 
upon the facts geuerally in évidence. The master flnds that objection 3 is not 
sustained by proof. 

"The fourth objection is as follows: 'That the said James Collins, at the 
time of tlie adjudication of bankruptcy against him, carried on a business 
as merchant at Little Rock, in this state and district, and as .such created the 
indebtedness owing by him to said trust eompany ; that with the fraudulent 
latent to conceal bis true financlal condition, and in contemplation of banli- 
ruptcj', he faîled to keep books of account from which his true condition might 
be aseertained.' The accountant, in response to questions upon this subject, 
stated that the usual books of account of a merchant in his Une of business 
were iiept by the bankrupt. The proof, therefore, fails to sustain this ob- 
jection. 

"The master flnds that the proof adduced at the hearing by the objecting 
credltor was insufïicient to sustain the objections, or any one of them, and 
that they should therefore be overruled and a discharge granted." 

Exceptions hâve been filed to ail the findings of the spécial master ; 
but, as there was substantial évidence to justify the findings made 
by the master on the first, third, and fourth objections, and no ques- 
tion of law being involved in those findings, the exceptions to them 
are overruled. Objections are also made to the findings of fact in the 
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second Objection; but, as there is ample évidence to sustain this find- 
ing, it will/not be dist^rbed by the court. 

The serious objection, which bas been ably argued by counsel, is 
that the spécial master erred in his conclusions of law on this objec- 
tion in holding that the "false statement" contemplated by Bankr. 
Act July 1, 1898, c. 541, § 14-, 30 Stat. 560 [U. S. Comp. St. 1901, p. 
3437], as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. 
S. Comp. St. Supp. 1907, p. 1036], "must be knowingly false." Coun- 
sel for the objecting creditor cited the following cases in support of 
the contention that to prevent the discharge of the bankrupt under 
the amendment of 1903 it is suffîcient if it is shovvn that the property 
was obtained on crédit by the bankrupt upon a statement in writing 
which was materially false, regardless of the fact whether it was 
made knowingly, or even recklessly: Lynch v. Trust Co. (C. C.) 18 
Fed. 486; In re Hardie (D. C.) 143 Fed. 607; In re Harr (D. C.) 
143 Fed. 431; In re Dresser (D. C.) 144 Fed. 318, affirmed in 145 
Fed. 1031, 74 C. C. A. 680; and In re Peterson, 10 Am. Bankr. Rep. 
355. 

Lynch v. Trust Co. was an action for deceit, and it was there held 
that positive assertions of material facts which are untrue, or which 
were made recklessly without knowing whether they were true or not, 
justified a recovery. This is the gênerai rule, as will be shown here- 
after. As the proofs in this case show conclusively, and such is the 
finding of facts made by the spécial master, that the bankrupt at the 
time he made the représentations found to be false not pnly believed 
them to be true, but that the statement was taken from the books, and 
that the mistake was caused by reason of the fact that, owing to the 
sickness of the bookkeeper, some of the bills had not yet been entered 
on the ledger, and therefore did not appear as débits of the bankrupt, 
that citation is wholly inapplicable to this case. 

In Re Hardie the only question was whether false statements of one 
member of a firm, which, judging from the report of the case, were 
made knowingly, will debar other members of the firm who did not 
participate in the false statements from obtaining their discharge; 
and the court held that it would, upon the ground that "ail the part- 
ners are liable for the tort of one, if committed in the course of the 
business of the partnership." This was in effect what was decided in 
Re Dresser. Thèse cases are, therefore, inapplicable to the case at 
bar. In Re Harr there was no question but that the false statements 
were made knowingly. The only case in which the contention of the 
objecting creditor has been sustained is in Re Peterson. That case 
was decided by a référée and approved without an opinion by Judge 
Lochren. 

This court is unable to agrée with the reasoning in that case. The 
bankrupt act was intended partly to relieve embarrassed, but honest, 
debtors from certain of their liabilities, unless they hâve been guilty 
of certain acts enumerated in section 14b of the act. The refusai of a 
discharge is clearly in the nature of a punishment for doing this act, 
and certainly must be construed as pénal. The acts enumerated which 
will debar a bankrupt from a discharge are in most of the states vio- 
lations of the Criminal Code, and ail of them of a nature that every 
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State might with propriety make them criminal offenses. The court is 
net prepared to say that in order to prevent a discharge the proofs 
must be sufficient to warrant a conviction in a criminal case, but it 
does hold that to justify such action it must appear that he was guilty 
~o{ such acts as would sustain a civil action for fraud or deceit, and that 
the statements were either knowingly false or fraudulent, or made so 
recklesslv as to warrant a finding that he acted fraudulently. In 
Cooper V. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 360, 28 L. Ed. 383, 
which was an action for deceit, the Suprême Court, approving the ac- 
tion of the trial judge, said: 

"A false représentation does not amount to fraud at law unless it be made 
with a fraudulent intent. There is, however, a fraudulent iotent if a man, 
either with a view of beneflting himself or misleading another into a course 
of action, niakes a représentation which he knows to be false or which he 
does not believe to be true." 

Without citing the many cases sustaining this vievi', it will be suf- 
ficient to refer to Barnes v. U. P. Ry. Co., 54 Fed. 87, 4 C. C. A. 199 
(Eighth Circuit), and Taylor v. Miss. Mills, 47 Ark. 247, 1 S. W. 283. 
The latter case was an action to recover goods alleged to hâve been 
obtained by fraudulent représentations, and it was held that to entitle 
a recovery it must be shown that a dishonest intention existed at the 
time in the mind of the vendee — an actual intention to cheat or to do 
an act the necessary resuit of which would be to defraud the seller. 
In Neal v. Clark, 95 U. S. 704, 24 L. Ed. 586, which arose under the 
bankruptcy act of 1867 the question was what the term "fraud," in 
the clause defining the debts f rom which a bankrupt is not relieved 
by proceedings in bankruptcy, meant, and it was held that its meaning 
was "positive fraud, or fraud in fact, involving moral turpitude or in- 
tentional wrong, and not implied fraud, which may exist without bad 
faith." This is reaffirmed in Strang v. Bradner, 114 U. S. 555, 5 
Sup. Ct. 1038, 29 L. Ed. 248 ; Noble v. Hammond, 129 U. S. 65, 9 
Sup. Ct. 235, 32 L. Ed. 621 ; Ames v. Moir, 138 U. S. 306, 11 Sup. 
Ct. 311, 34 L. Ed. 951 ; Upshur v. Briscow, 138 U. S. 365, 11 Sup. 
Ct. 313, 34 L. Ed. 931. 

That the debtor must hâve known the représentations to be false, 
or at least that he did not know them to be true, in order to prevent 
his discharge under the présent bankruptcy act, is also the conclusion 
reached by the author of Collier on Bankruptcy (6th Ed.) p. 198. 
Any other conclusion would resuit in many instances in preventing a 
discharge of a worthy bankrupt, whose business was too large to per- 
mit him to attend to ail the détails thereof, including the keeping of 
the books. A man conducting a large mercantile business, employing 
a bookkeeper for the purpose of attending to the books, he attending to 
other branches of the business, has the right to rely on a statement 
prepared from the books; and if, relying upon such a statement, he 
acts upon it in good faith, he is not guilty of such recklessness as 
amounts to fraud in the eyes of the law or as should prevent his 
discharge. How many merchants can tell their liabilities, or even 
their assets, except by référence to their books? If, as happened in 
this case, the bookkeeper by reason of illness had to absent himself 
from business, and during that time some bills which arrived had not 
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been entered, which fact is unknown to the merchant hîtnself, shall it 
be said that a statement prepared in good faith from thèse books, if by 
reason of the illness or even neglect of the bookkeeper some liability 
was left oiï, thereby making the statement materially false, should be 
sufficient to brand a man as guilty of a fraud ? Such is not the law. 
Ali presumptions are in favor of honesty, and if the actions of a party 
are such that the presumption of honesty is as strong as that of wrong, 
the law requires that the theory of honesty, rather than that of guilt, 
be adopted. U. S. Fidelity, etc., Co. v. Des Moines Nat. Bank, 145 
Fed. 273, 74 C. C. A. 553, and anthorities there cited. 

As thèse conclusions resuit in an affirmance of those reached by the 
spécial master, it is unnecessary now to détermine whether obtaining 
a loan of money under false statements, as was the fact in this case, is 
not within the meaning of the act, which reads, "obtaining property 
on crédit," as was held in Re Pfaffinger (D. C.) 154 Fed. 528. 

The exceptions to the report of the spécial master will be overruled, 
and the bankrupt granted a discharge. 



THE .TAMES T. FURBEtt. 

Pistrict Court, D. Maine. November 30, 1007.) 

No. 69. 

Mahxtime Liens— Mabinebs' Sebvtoes— Domestig Vessei, Not in Commission. 

Services rendered to a domestle vessei after she bas been laid up at a 
wharf for the wlnter. In puinping her ont, attending to her lines, etc., 
are not those of a mariner, and caimot be made the basis of a maritime 
lien. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Maritime Liens, 
i 31.] 

In Admiralty. On pétition in intervention. 
Eenj. Thompson, for libelant. 
Thos. E. Bolton, pro se. 

HALE, District Judge. The claim of Thomas E. Bolton in this 
case is for services rendered to the James T. Furber, a domestic vessei 
in her home port, after she had gone out of commission for the sea- 
son and was hauled up at Long Wharf. The work consisted of pump- 
ing the steamer out, looking after the lines, and gênerai oversight of 
the vessei. Ail thèse services were performed at the request of Baker, 
the owner. 

In The Cimbria, 156 Fed. 378, the Massachusetts District Court sus- 
tained the claim of a seaman for piloting the steamer to Lockwood 
Wharf, attending to making her fast there, and looking out for her 
saf ety while there. Judge Dodge said : 

"I thlnk I am Justifled In regarding thèse services, preceding as they dld the 
final laylng up of the boat, as maritime, and in holding that his claim for them 
Is good as against the vessei." 

In that case the Cimbria was a foreign vessei, and the services 
preceded the hauling up of the boat. In the claim at bar the services 
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were rendered to a domestic vessel, and after the laying up of the 
vessel at the wharf. It will be seen that the domestic lien statute of 
the State of Maine (Rev. St. c. 93, § 7) does not attempt to provide a 
Uen for any such claim. The daim cannot, then, be allowed, unless it 
was distinctlv for the services of a seaman. In The Hattie Thomas 
(D. C.) 59 Fed. 297, Judge Townsend said: 

"This exception ralses a difficult question, and one couceniiug which there 
bas been much conflict of autliority." 

He makes the test, however, to be as to whether the services are 
such as would be rendered by a mariner ; and, if they are of this 
character, he holds them to be of equal rank with those of other sea- 
men, and to constitiite a Uen upon the vessel. See, also, The Sirius 
(D. C.) 65 Fed. 226; The C. Vanderbilt (D. C.) 86 Fed. 785; The 
Harriet, Fed. Cas. No. 6,097. 

Judge Townsend recognizes the rule in this circuit laid down in 
The Island City, 1 Lowell, 375, Fed. Cas. No. 7,109, where Judge 
Lowell held that such services in taking care of a barge laid up in 
port were not maritime, and could not be the basis of a maritime lien 
against a domestic vessel, although they would be a lien against a 
foreign vessel. 

In the case of The Cumberland (1882, unreported), withont draw- 
ing an opinion, Judge Webb dismissed the libel of one King against the 
schooner for services while the vessel was aground in Back Bay in 
Portland Hafbor; the case showing that the libelant was a stevedore 
and that his services were rendered to a domestic vessel. The libelant 
then fîled a libel in personam ; and, after a hearing, Judge Webb en- 
tered a decree in his favor with costs. 

In The George T. Kemp, 2 Lowell, 477, Fed. Cas. No. 5,341, Judge 
Lowell said: 

"Wliile, therefore, I agrée that the stevedore is not a mariner, and has no 
lien ou a domestic ship unless the local law gives it, I cannot hold consistent!}' 
with the présent binding authorities, that his contract is not maritime; and 
so of the ship keeper. If the services or contract properly concern the ship 
and her owners, they are clearly maritime, and can be sued against the own- 
ers of a domestic ship personally, or against the foreign ship in rem, in this 
court." 

In the case at bar, under the prevailing décisions, I am constrained 
to hold that the services are not of such a nature as must be neces- 
sarily rendered by a mariner, and, in my opinion, cannot be held to im- 
press a lien upon a domestic vessel. 

The claim is dismissed, without costs. 
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THE JAÎiIES T. FURBEK. 

(District Court, D. Maine. December 2, 1907.) 

No. 69. 

1. Maritime Liens— Rigiit to Lien — Construction. 

An admiralty Heu is to be construed stricti Juris, nnd camiot be extend- 
ed by construction, analogy, or inference. 

2 ADiiaEALTY—JuBiSDicTioN— Maritime Çontraot— Lease of Whaef. 

A lease to a steamer and owners of tbe privilège of running a Une of 
steamers from a wharf for a certain tenu for a gross rental, whicli gives 
the lessee the exclusive rlght to use tbe wharf durlng sueh term, and 
oontalns a co-^enant on his part to restore It in as good condition as when 
the lease went Into efCect, with certain exceptions, and which inalces the 
rent paj-able, whether or not the vcharf is used by the lessee, is not vvhol- 
ly a maritime contract, and cannot be enforced lu a court of admiralty, 
nor ean the lessor be permitted to walve the contract and enforce a lieu 
on the vessel uamed for wharfage for such use as she lu fact made of 
the vi^harf ; the rights and remédies of the parties belng go\erned by the 
contract as made. 

[Ed. Note. — Jurlsdiction as to matters of contract, see notes to The 
Richard Winslovv, 18 O. 0. A. 347 ; Board of Com'rs v. Howard, 27 C. O. 
A. 530.] 

In Admiralty. On pétition in intervention. 

Benj. Thompson, for libelant. 
Enoch Poster, for intervener. 

HALE, District Judge. This cause cornes before the court upon the 
intervening pétition of Charles A. Plummer for wharfage. The orig- 
inal libel was filed in September, 1907. The steamer was sold in 
October by virtue of an interlocutory order of sale. The net proceeds 
from the sale amount to $3,014.72, and hâve been paid into the regis- 
try of this court. Since the order of sale, intervening pétitions hâve 
been filed. Among them is the pétition of Charles A. Plummer. Sam- 
uel Rosenberg, the holder of a mortgage on the steamer in the sum of 
$1,500, has filed a pétition to intervene, and has also filed an answer 
denying that Plummer's intervention présents a lien on the steamer, 
or on the proceeds in the registry. The intervention of Plummer is 
founded upon a written lease to the James T. Furber and owners. The 
lease is as follows : 

"This indenture, made the first day of June In the year of our Lord one 
thousand nine hundred and seveu, witnesseth : That I, Charles A. Plummer, 
do hereby lease, démise and let unto the James T. Furber and owners the 
privilège of running Une of steamers from the wharf owned by me at Pealis 
Island known as Jones Landlng: 

"To hold for the term of four months from the first day of June In the 
year one thousand nine hundred and seven, ylelding and paying therefor the 
rent of three hundred and fifty dollars. And the said lessee do covenant to 
pay the said rent in two payments as follows : Two hundred dollars the 
twentleth day of August and one hundred and fifty dollars the twentieth day 
«f September — and to qult and dellver up the premises to the lessor or hIs 
attorney, peaceably and quietly, at the end of the aforesaid term. In as good 
order and condition, reasonable use and wearlng thereof or mevitable accident 
excepted, as the same are or may be put into by the said lessor, and not 
-mute or suffer any waste thereof, and that he will not assign or underlet tbe 
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premises, or any part tliereof, without tlie consent of the lessor lu writing on 
the back of this loase. And the lessor ]nay enter to view and make improve- 
ment, and to expel the lessee if lie shall fail to pay the rent aforesaid, wheth- 
er said rent be demanded or not, or if he shall make or sufïer any strip or 
waste thereof, or shall fail to quit and surrender the premises to the lessor 
at the end of s;ald term, in manner aforesaid, or shall violate any of the cove- 
nants in this lease by said lessee to be performed. 

"AU taxes assessed upon the premises are to be paid by . 

"Water rates are to be paid by ■ •. 

"And the premises shall not be oecupied during the said term for any pur- 
pose usually denominated extrahazardous as to flre by Insurance compsmies. 
"In witness whereof the parties hâve herennto interchangeably set their 
hands and seals the day and year first above written. 

"Charles H. Baker. [L. S.] 

"Charles A. Plummer. [L. S.l 
"Slgned, sealed, and delivered in présence of: 
"William M. Dyer. 
"C. H. Cooper." 

The same steamer was before this court in the proceedings reported 
in 139 Fed. 808. The earlier case arose upon a similar form of lease. 
But in that lease certain rights in waiting rooms and other real estate 
interests were mingled with matters of a maritime character; and it 
was clear that the court could not décide the contract to be a maritime 
contract. The lease in the matter now before me présents a case where 
it is much more difficult to décide whether the contract is maritime or 
not. It purports to — 

"lease, démise and let unto the James T. Furber and owners the privilège of 
running a Une of steamers from tUe wharf owned by me at Peaks Island 
knovvn as Jones Landing for a term of four mouths from the Ist day of June, 
1907, yieldlng and payiug the rent of $3.50. « * * ^nd the said lessee does 
coveuant to pay the said rent in two payments, as f oUows : $200 on the 20th 
day of August and $150 on the 20th day of September." 

Is this a maritime contract, or one for the letting of real estate? 
The lease is to the steamer; but it grants the privilège of running a 
line of steamers for the four months constituting the season of 1907. 
It makes the rent payable whether the steamer used the wharf or not ; 
and the testimony shows afifirmatively that the intervener so under- 
stood its terms. The compensation was not based upon the size or 
tonnage of the steamer. Plummer testifies that it was based upon 
what he regarded as the value of the location, and also upon the fact 
that, the year before, the Casco Bay Steamboat Company paid a still 
larger sum for the same wharf accommodations, primarily for the pur- 
pose of excluding other steamers from landing at the wharf. It is 
sought, also, to impress the Furber with a lien for the privilège of 
running a line of steamers from the wharf, giving the lessee the priv- 
ilège of running as many as he saw fît. The lease is in the common 
form of leases of real estate. From internai évidence of the lease it- 
self, it appears to be the affirmative intention of the intervener to make 
its distinctive real estate covenants part of bis contract. The inter- 
vention présents facts dissimilar to those involved in the former case 
of The Furber. But some of the authorities cited in that opinion apply 
to this matter. In stating the question in that case, this court said : 

"It vrill be seen that the state law above quoted gives a lien 'for the use of 
a vrharf, dry dock, or marine raihvay.' In the above enumeration the Legis- 
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lature evideutly intended to embraee and group certain maritime matters over 
which It created a lien upon domestlc vessels. By the term 'use of a wharf 
it is évident that nothing more was intended tlian 'wharf âge,' which distinct- 
ly and obviously relates to the navigation, business, or commerce of the sea, 
and has always been regarded as aniong the usual and necessary port charges 
of a vessel. 'Wharfage' is the use of a wharf furnished in the ordinary course 
of navigation. A contract relating to 'wharfage,' as understood in the laws 
and usages of maritime affairs, is clearly a maritime contract. * * * It 
has been repeatedly decided that, to give the court Jurisdiction over a contract 
as maritime, such contract luust relate to the trade and business of the sea, 
it must be essentially and wholly maritime in its character, it must provide for 
maritime services, maritime transactions, or maritime casualties, and tlie 
provisions of a state statute. tlie intention of which is to give a party a remedy 
under his contract, cannot be enlarged by construction, aualogv or infereuce. 
The Paoli (C. 0.) 32 Fed. 174 ; The Steaniship Yanl«îe Rlade, 19 How. 82, 1.5 
L. Ed. 554; Scott v. The Morning Glory. Fed. Cas. No. 12,542; Tlie Lottawanna, 
21 Wall. 558, 22 L. Ed. G54; The Corsair, 145 U. S. 385, 12 Sup. Ct. 049, 30 L. 
E4 727." 

Référence was also made to certain other authorities which bear 
upon this claim. 

In The H. E. Willard (C. C.) 53 Fed. 389, in speaking for the 
Circuit Court, Mr. Justice Gray said : 

"The admiralty jurisdiction is conferred on the courts of the United States 
by the Constitution, nud cannot be enlarged or restricted by the Législature 
of a state. When a right maritime in its nature has been created by the local 
law, the admiralty courts of the United States may doubtless enforce the 
right according to their own rules of procédure. * * * But no state légis- 
lation can bring wlthin the .iurisdiction of those courts a subject not maritime 
in its nature." 

In Plummer v. Webb, 4 Mason, 380, Fed. Cas. No. 11,333, Judge 
Story held that, in order for a contract to be cognizable in admiralty, 
it must be maritime in ail its éléments ; that a contract of a spécial 
nature is not so cognizable, merely because the considération of the 
contract is maritime service. The whole contract must in its essence 
be maritime. In his opinion he says: 

"I cannot see that the whole contract is hère of a maritime nature. There 
are mixed up in it obligations ex contractu not necessarily maritime, and so 
far the contract is of a spécial natxu'o. In cases of a mixed nature it is not 
a sufflcient foundation for adniiralty jurisdiction that tliere are Involved 
some Ingrédients of a maritime nature. The substance of the whole contract 
nmst be maritime. * * * ju gucli a mixed contract the whole would most 
appropriately belong to a court of common la_w. * * * i hâve no désire 
to strain the jurisdiction, so as to reach cases oi" an ambiguous cliaracter. Let 
them be left to the common forum of the litlgant parties." 

In The Advance (D. C.) 60 Fed. 766, Judge Addison Brown bases 
his décision in denying a lien partly upon the fact that the price was 
not in accordance with the tonnage of the vessel, as is usual in charges 
for wharfage. 

In The Cimbria, 1 56 Fed. 378, Judge Dodge refers with approval to 
the earlier case of The Furber, and says : 

"There was no mention of or référence to the Cimbria in the contract. u-r 
to any other steamer. The lessee was free to bring to the wharf any vpf.si'I 
or vessels which it migbt be operating during the terms of the agreenieiit. 
* * * It was contended that the unpaid balance of the agreed rout was 
due for wharfage, that it might be apportioned between the two boats wliich 
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used the wliarf nnder the agreement, and that the Cimbria's part sbould con- 
stitute a lien upon lier. * * * The whole rental was to be paid, whetlier 
any steamer used the wharf or not ; and vvhat \yas to be furuislied in return 
for it included much besides wharfage, for the beat or boats wliich came there 
or had the right to eome there. It would be wholly impossible to say what 
was due for wharfage, as distinct from what was due for the other accommo- 
dation to be furnished." 

This intervention does not bring before the court so clear an in- 
stance of mingling real estate matters with maritime matters in the 
same contract as does the case in 129 Fed. 808. But, after a careful 
considération of the lease now before me, I am constrained to décide 
that it does not présent a wholly maritime contract, and cannot be en- 
forced in a maritime court. 

While it is in évidence that only the Furber used the wharf, and 
that this steamer used it for only part of the time, the contract gives 
the privilège to a line of steamers. On my first examination of the 
case I thought it possible to allow this intervener something, if he 
should amend his présent pétition, waive his contract, and ask payment 
simply for the time when the steamer actually landed at the wharf, 
and at the ordinary rates of wharfage. But it is évident that, in case 
such an amended pétition should be made, the contract would be in- 
voked by the other intervener, and must détermine the rights of the 
parties in the case; for contracting parties must be judged by the con- 
tract which they bave made, and not by what happened aîterwards. 
The intervener would hâve no right to waive the parts of the contract 
which did not suit him. By waiving the contract the intervener does 
not smother it, or relieve himself from its results. If I should attempt 
to allow the whole or a portion of the contract to be waived, I should 
be guilty of straining the jurisdiction of the court, which Judge Story 
declined to do in Plummer v. Webb, supra. Judge Story's conclusion 
in that case was to leave such matters to the common forum of liti- 
gant parties. I must come to the same conclusion in the case at bar; 
for it is the gênerai principle of the maritime law that an admiralty 
lien is to be construed stricti juris, and cannot be extended by con- 
struction, analogy or inference. The Yankee Blade, supra. 

Certain gênerai considérations are suggested by this intervention 
which seem to me to be of maritime înterest. It is difhcult to see how 
a contract fixing the rental of a wharf for the whole season, without 
regard to whether the steamer ran or not, and when in fact the steamer 
ran only a part of the term, is any more a maritime contract than the 
lease made the year before with another company for the privilège 
of landing and excluding ôthers from landing, when no steamer ran 
at ail. Aside from the distinctive real estate éléments of the contract, 
it included a time during which it was known by the parties that the 
steamer could not land at the wdiarf. The rent was for a gross sum. 
It included wharfage facilities which might hâve been granted to other 
steamers, and from which the lessee of the wharf might hâve collected 
wharfage. This suggests the criticisms made upon a similar contract 
in Steamboat Company v. Blake, 2 App. Cas. 51, where Chief Justice 
Alvey said : 

"Under such contract the rent is payable, though the vessel should never 
approach the wharf. * * • Why should a leaise of a wharf that may be 
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for a long term, with annual rental reserved, and used as may.be, with con- 
ditions and sûpiilations for repairs or rebuilding the same from time to time, 
be regardèd a$ a maritime eonttact, àfid as sueh cognizable'onïy in a court of 
admiraity? ♦ * * The only contra cts rélatlng to wliarves that are of a 
maritime character are those for wliarf âge, for wliarf services rendered to ves- 
sels, and such clàlms are due to the lessee, and net to'the lessor of the wharf." 

Under tlje contract in the matter at bar, it is sought to impress a lien 
upon the steamer for the full rent, although she came to the wharf 
only for a portion of the term of the lease, and although other steam- 
ers might hâve the right to use the wharf with the lessee's permission 
by paying him wharf âge. In other words, it placed in the hands of 
the lessee the right to permit or prohibit the use of the wharf by other 
passenger steamers. He could fix the rates at which such other pas- 
senger carriers could make use of the wharf. Under such circum- 
stances it would be grossly inéquitable and beyond the jurisdiction of 
the court to sustain the wharf owner's . contention, and impress the 
steamer with a lien for the entire rent of the wharf for the season. 
It is perfectly évident, too, that the court cannot be invoked to enforce 
the covenants of a lease for quiet possession, and for returning the 
wharf in as good order and condition at the end of the term as at the 
beginning. 

If such a lease as this for the exclusive accommodations at a wharf 
for a season can be sustained, then there is no reason in the law why 
a contract should not be sustained for a much longer term, and for an 
amount of rent equal to a large percentage of the value of the steamer, 
or even for its whole value. It is évident that an admiraity court can- 
not enforce the many distinct real estate covenants of the lease. 

I conclude, then, that the pétition of the intervener, Plummer, must 
be dismissed.. Inasmuch as the intervention was made in good faith 
and in the full belief by the intervener in its validity, in view of ail 
the drcumstances of the case, the pétition is dismissed withooit costs. 



Ex parte HART. 

(District Court, D. Oregon. November 18, 1907.) 

No. 4,902. 

INDXANS— Criminal Laws in Force on Réservation— Crimes Against An- 
OTHPR Indian. 

The provision of Rev. St. §§ 2145, 2146, as amended Feb. 18, 1875, c. 80, 
18 Stat. 318, that the gênerai laws of the United States relating to the 
punishment of crimes committed In any place withlu the sole and exclu- 
sive jurisdiction of the United States shall extend to the Indian country, 
with the réservation that they shall not apply to crimes committed by 
one Indian against the person or property of another Indian, are not af- 
fected by any subséquent législation except by Act March 3, 1885, 23 Stat. 
385, whieh makes certain enumerated crimes committed by an Indian 
against the person or property of another Indian within a territory, elther 
within or without a réservation, subject to punishment in accordance with 
the laws of such territory. Act March 3, 1887, c. 397, § 4, 24 Stat. 635, 
whlch deflnes and prescribes the punisliment for the crime of incest, is 
not therefore in force within an Indian réservation, where both parties 
to the alleged act are Indians and there is no law making such act a crime. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indians, § 63.] 
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Pétition for Writ of Habeas Corpus. 

James Cole, Asst. U. S. Atty. 

John B. Moon and R. J. Slater, for petîtioner. 

WOLVERTON, District Judge. Dan Hart, the petîtioner, is being 
held for the offense of incest committed with his daughter, both being 
Indians and settled upon the Umatilla Indian Réservation, in Oregon, 
under a warrant issued by a United States commissioner, and the hear- 
ing is upon an order to the marshal to show cause why the petitioner 
is so held. Hart is not an allottee. 

By the statutes relating to Indians (section 2145, Rev. St.) it is pro- 
vided that the gênerai laws of the United States as to the punishment 
of crimes committed in any place within the sole and exclusive juris- 
diction of the United States shall extend to the Indian country, "ex- 
cept as to crimes the punishment of which is expressly provided for 
in this title," namely, the title relating to Indians. A transposition of 
the clauses hère is made for the purpose of perspicuity, and such is the 
rendition of the section as amended by the act of March 27, 1854, c. 
26, 10 Stat. 270. The section as originally adopted, being section 25 
of "An act to regulate trade and intercourse with the Indian tribes, 
and to préserve peace on the frontiers," read as follows : 

"That so much of the laws of the United States as provides for the punish- 
ment of crimes committed within any place within the sole and exclusive 
jurisdiction of the United States, shall be in force in the Indian country: 
Provided, the same shall not extend tô crimes committed by one Indian against 
the person or property of another Indian." Act June 80, 1834, c. 161, 4 Stat. 
733. 

Section 3146 of the Revised Statutes prescribes that: 
"The preeeding section shall not be construed to extend to crimes com- 
mitted by one Indian against the person or property of another Indian, nor 
to any Indian committing any offense in the Indian country who has been 
punished by the local law of the tribe," etc. 

The subject-matter of this section is also comprised by the act 
of March 27, 1854, c. 26, 10 Stat. 370, but its présent form is the re- 
suit of the amendment of February 18, 1875. Act Feb. 18, 1875, c. 80, 
18 Stat. 318. 

The offense of which the petitioner stands accused is, or was, not 
provided for by the title relating to Indians. It is provided for, how- 
ever, by section 4 of the act of March 3, 1887, c. 397, 34 Stat. 635 
[U. S. Comp. St. 1901, p. 3635] , being an act to amend an act entitled 
"An act to amend section 5353 of the Revised Statutes," etc. This 
latter section, in its original form, was first adopted July 1, 1863, under 
the title of "An act to punish and prevent the practice of polygamy in 
the territories of the United States and other places." Act July 1, 
1862, c. 126, 13 Stat. 501. By the Indian appropriation act of March 
3, 1885, c. 341, 23 Stat. 385, it was enacted by the clause known as 
section 9: 

"That immediately upon and after the date of the passage of this act ail 
Indians, committing against the person or property of another Indian or 
other person any of tlie follovving crimes, namely, murder, manslaughter," 
etc., "within any terri tory of the United States, and elther within or without 
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an Indian réservation, shall be subject therefor to tlie laws of sucti territory 
relating to said crimes, and sliall be tried therefor in the same courts and in 
the same manner and sliall be subject to the same penalties as are ail other 
persons cbarged with tbe commission of said crimes, respectively ; aud tlie 
said courts are hereby given jurisdictiou in ail sueh cases ; and ail siicli In- 
dians committing any of tbe above crimes agaiust tlie person or property of 
another Indian or other person wlthin tbe boundaries of any state of the 
United States, and wlthin the limits of any Indian réservation, shall be sub- 
ject to the same laws, tried in the same courts and in the same mamier, and 
subject to the same penalties as are ail other persons committing any of the 
above crimes wlthin the exclusive jurisdictlon of the United States." 

On April 5, 1866, Congress adopted an act providing for the pun- 
îshment of the offense of forging any bond, public record, and the 
like. Act April 5, 1866, c. 34, 14 Stat. 12, 13. , Section 2 thereof as 
thus adopted bas become section 5391 of the Revised Statutes ' [U. S. 
Comp. St. 1901, p. 3651], which reads as follows: 

"If any olïense be committed in any place which bas been or may hereafter 
be, ceded to and under the jurisdiction of the United States, which offense is 
not prohlbited, or the punishment thereof is not specially provided for, by any 
law of the United States, such offense shiill be llahle to, and receive, tlie 
same punishment as the laws of tlie state in wiiicli such place is situated, now 
in force, provide for the like offense when committed wlthin the jurisdiction 
of such state." 

Later, to wit, on July 7, 1898, Congress adopted another act, for 
the protection of harbor défenses and fortifications from malicious in- 
jury, and by section 3 thereof provided: 

"That when any offense is committed in any place, jurisdiction over which 
bas been retained by the United States or ceded to it by a state, or whieli bas 
been purcbased with tbe consent of a state for the érection of a fort, magazine, 
arsenal, dookyard, or other needful building or structure, tbe. punishment for 
which offense is not provided for by any law of the l'nlted States, the person 
committing such offense shall, upon conviction in a circuit or district court of 
the United States for the district in which the oft'euae was committed, be liable 
to and receive the same punishment as the laws of the state in whieii sueh 
place is situated now provide for the like offense when committed wlthin the 
jurisdiction of such state, and the said courts are heroby vested with juris- 
diction for sneh purpose." Act July 7, 1898, c. ô7G, 30 Stat. 717 [U. S. Comp. 
St. 1901, p. 3G52]. 

Thus it will bë seen that, inclusive of the act of March 3, 1885, the 
gênerai laws of the United States touching the punishment of crimes, 
etc., were extended to the Indian country, reserving, however, from 
the opération thereof crimes committed by one Indian against the per- 
son or property of another Indian. Then there are enumerated cer- 
tain offenses, namely, murder, manslaughter, etc., committed by one 
Indian against the person or property of another or other persons, 
wbich are stibjected to the same laws and made cognizable by .the same 
courts, and in the same manner, and entailing the same penalties as ap- 
ply to ail other persons committing any of such offenses within the 
exclusive jurisdiction of the United States. The efïect of the latter 
act, therefore, is to subject the Indians to the gênerai laws, as it re- 
spects the spécifie offenses enumerated, applicable to the punishment 
of crimes committed in the Indian country. 

Now, having in mind this review of the statutes, the contention of 
counsel representing the respective parties will be understood. The 
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defendant's counse! insists that the crime with wliîch the petitioner 
is chargée!, and for the commission of which he is being held, is one 
that is prohibited and the punishment thereof provided for by the laws 
of the United States, and, being committed by one Indian against an- 
other and net included within the offenses enumerated in the act of 
March 3, 1885, it is not an offense for which the défendant is pun- 
ishable in the fédéral courts. On the other hand, the deputy prose- 
cuting attorney insists that, there being no exception contained in 
the act of July 7, 1898, relative to offenses committed by one Indian 
against another, and that being the later act, it was the intendment 
of Congress that Indian persons should not be exempt from the pro- 
visions thereof, and therefore, by reason of the omission of such ex- 
ception, the act repeals by implication ail provisions of any former 
act extending immunity to the Indians in the Indian country. The 
gênerai laws of the United States as to the punishment of crimes 
committed in the Indian country cover and include the crime of in- 
cest, as defined by section 4 of the act of March 3, 1887, an Indian 
réservation being Indian country. United States v. lîridleman (D. 
C.) 7 Fed. 894; United States v. Martin (D. C.) 14 Fed. 817; Unit- 
ed States V. Baum (C. C.) 74 Fed. 43. But by section 214G this of- 
fense, being one of the crimes pertaining to the Indian country de- 
nounced by the gênerai laws, and being committed by an Indian against 
an Indian, is excepted from the opération of those gênerai laws. This 
seems clear. Kor do I think the act of March 3, 1887, by which the 
offense of incest was created, alters the resuit by reason of its more 
récent adoption. The act, looking in the retrospect, is one relating 
to polygamy and kindred offenses, which in reason was never intend- 
ed to apply to the Indians in their relations among themselves ; and 
therefore the idea of any repeal by implication in that relation must 
be excluded. Now, the offense of incest is not only one prohibited 
by a law of the United States, but its punishment is expressly pre- 
scribed. Section .'5391 provides for the punishment of such offenses 
only as are not thus prohibited, or the punishment prescribed, where 
the laws of the state in which the offense niay be committed denounce 
the offense or provide for its punishment. In such a case the oft'end- 
er would be punishable for the violation of a state law in the fédéral 
court, if the offense was committed within territory over which the 
United States had or retained jurisdiction, or within the Indian coun- 
try. Section 2 of the act of July 7, 1898, covers the same subject- 
matter as section 5391, and there is but slight différence in practical 
opération and eft'ect, if any. This section has omitted the condition, 
"which offense is not prohibited," but it contains the other condition, 
namely, the punishment whereof is not provided for. It might be 
that Congress has denounced a certain offense, but has not provided 
for its punishment. In that event, a punishment provided by the state 
for the same offense would be administered under section 5391. But 
the négation of prohibition stands in the alternative through the dis- 
junctive "or" with négation of punishment provided for by the laws 
of the United States. When, therefore, section 2 déclares that when 
any offense is committed in any place, the punishment for which is 
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not provided for ,by any law of the United States, it comprehends 
offenses creatéd By Congress where no punishment is prescribed, as 
well as offenses created by state law, where none such is inhibited by 
Congress. So that the latter section is as comprehensive and f ar- 
reaching as the former, and is in practical effect the same législation. 
The offense df incest is,, therefore, excepted out of this statute, be- 
cause, as it appears, it is not only defined, but the punishment thereof 
is prescribed, by a law of Congress. 

This should be sufficient for a détermination of the matter before 
me. But it is urged that section 3, being the later enactment, repeals 
by implication the exception made by the provision in the previous 
acts, above stated, relating to offenses committed by one Indian against 
another. I am unable to see how this législation affects that in any 
way. If it has the effect claimed for it, then ail Indians settled upon 
réservations, whether they hâve been awarded allotments or not, are 
subjected to ail laws of the United States relating to crimes and their 
punishment affecting the Indian country, and the opération of section 
2146 is wholly annulled, and the act of Mardi 3, 1885, becomes prac- 
tîcally useless législation. ' It' does not impress me that Congress in- 
tended any such far-reaehing effect. The législation arose concern- 
ing an entirely différent subject-matter, and was probably designed 
more particularly for making applicable the later state laws provid- 
ing for the punishment of offenses over which the fédéral courts were 
thus and by section 5391 accorded jurisdiction. In an analogous case, 
it has been decided that section 5391 is expressly excluded from opéra- 
tion by section 2146. United States v. King (D. C.) 81 Fed. 625. 
If that section is so excluded, this one, by reason of its almost iden- 
tical provisions, is also excluded. 

The statutes alluded to in the brief of the deputy district attorney 
relating to the disposai of intoxicants to Indians or upon réservations 
are législation concerning a particular subject, and were intended to 
apply to Indians as well as other persons, and can hâve no potency in 
the solution of the présent cause. 

Thèse considérations lead to a discharge of the petitioner, and it 
is so ordered. 



THE PENCOYD. 

THE JOHN K. GILKINSON. 

(District CkJurt, S. D. Kew Yorli. October 22, 1907.) 

Collision— Tows Meeting — Mutual Faults or Tuos. 

A collision in upper New York Bay at niglit between a barge at the tail 
end of a toAV of 13, liaving tlu-ce tiers of 4 eacli ahead of it, being towed 
down tlie bay by tlie tug Peneoyd. and a mud scow in tow of the tug Gil- 
liluson coming up on a liawser of 40 fathoms; held due to the faults of 
. both tugs ; that of the Pencoyd consistiiig in attempting to navigate so 
large a tow of vessels, ail light, in a 40-mile wind withont a belper, in 
conséquence of which her tow sagged to the eastward, and in failinf^ to 
maintain a lookout, and that of the Gilkinson in not paying due attention 
to her tow, and in changing her course to port too soon attev passing the 
l'eneoyd. 

[Ed. Note.— For cases la point, see Cent. Dig. vol. 10, Collision, §§ 78, 79.] 
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In Àdmiralty. Suit for collision. 

James J. Macklin, for libellant. 

Armstrong, Brown & Boland, for the Pencoyd. 

Alexander & Ash, for the Gilkinson. 

ADAMS, District Judge. Thomas Bulger, the owner of the barge 
George W. Carman, brought this action against the tug Pencoyd 
to recover the damages, said to amount to about $1,000, received by 
his said barge while in tow of said tug, through a collision with a 
mud scow in tow of the tug John K. Gilkinson, on the 16th day of 
January, 1906, in the upper New York Bay. The Pencoyd brought 
in the Gilkinson under the rule. 

The Pencoyd was proceeding with a tow of 13 boats on a hawser 
of about 40 fathoms from Morris Canal Basin, Jersey City, to Port 
Reading, New Jersey. There were 3 tiers of 4 boats each with the 
Carman tailing on behind. She was on the port side of the tow and 
alone in her tier. Ail the boats were light. The entire length of 
the tow, including the tug, was about 750 feet. The Gilkinson was 
bringing the scow in from sea, where she had dumped her load. She 
had been towing from sea on a hawser of about 80 fathoms which 
was reduced ofï Fort Hamilton to about 40 fathoms. The collision 
occurred about 10 P. M. The night was dark but clear. The tide 
was flood. 

The libellant charged the Pencoyd with fault: (1) in not keeping 
a propér lookout; (3) in not warning the Gilkinson of her position, 
the position of her tow and the course she was pursuing; (3) in not 
keeping on the right hand side of the channel; (4) in not porting 
and giving the Gilkinson and her tow more room to navigate, and 
(5) in not slowing or reducing her speed so as to prevent the collision. 

The Pencoyd's pétition alleged that the Gilkinson was in fault for 
the collision: (1) in notjseeping a proper lookout; (2) in not dis- 
playing proper lights in accordance with the length of the tow; (3) 
in not altering her course to starboard so as to clear the tow of the 
Pencoyd, and (4) in not keeping her tow out of the way of the Pen- 
coyd and her tow. 

The Carman was properly lighted and there was no fault on her 
part. The question is whether the Pencoyd, the Gilkinson or both 
were responsible for the collision. Neither blew any navigating sig- 
nais. The tug Ashburn was in the vicinity picking up some boats 
for the Pencoyd's tow, which she afterwards joined as a helper. 

The account of the matter given by the master of the Pencoyd was 
that he started with his tow about 9 :30 o'clock and proceeded, at the 
rate of about a mile an hour, in the channel, clearing Governor's 
Island about a half a mile, and saw a tow which turned out to be the 
Gilkinson, about a half a mile off; that the tugs cleared each other, 
port to port, by about 300 feet but that the Gilkinson was getting 
nearer to the Pencoyd's tow; that he saw there was going to be a 
collision when the tugs were passing, and when the Gilkinson was 
by the tail of the Pencoyd's tow, she puUed up into the wind; that 
he blew an alarm signal; that he did not think there was going to be 
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a collision until "she had passée! the tow" ; that he did not anticipate 
there was a chance of collision when she passed the tug on account 
of having the scow on such a long hawser; ihat he thought the col- 
lision occurred about half a mile off Governor's Island; that he tried 
to clear the scow after he saw it by porting and starboarding his 
wheel ; that his tow was right straight in line ; that he knew the 
tow was hit but not that a boat had broken adrift and went right 
on and about half an hour after the collision ascertained from the 
master of the Ashburn that it had happened; that the wind was not 
blowing as much as 20 miles an hour ; that just after shaving a tow 
going north, he saw the red light of the Gilkinson in a position which 
would enable the vessels to pass safely ; that when the tugs reached 
a position abreast of each other, he noticed she had nothing alongside 
but in a few minutes saw the light of the scow which was coming on 
a hawser, 120 or 130 fathoms in length, and she passed his tug about 
70 feet off, and in a few minutes the collision happened. 

The account given by the master of the Pencoyd was not consistent 
or satisfactory and he is the only one on her who knew anything 
about the matter until the collision was about to happen, when the 
so called lookout came out on deck from the kitchen. 

It clearly appears that the Pencoyd was in fault for proceeding in 
such a high wind — stated by the Government Weather Observer to 
hâve been 40 miles an hour between 9 and 10 o'clock and 47 miles 
between 10 and 11 o'clock — without a helper to assist in keeping 
the tow straight. It is quite évident that the tow was sagging over 
towards the Governor's Island side of the channel and navigating to 
a certain extent in the dark for the want of an efficient lookout. The 
master's attention was engaged by the tug Elder and tow, going up 
the channel on his starboard side and tailing across. It was only 
when such tow was out of the way, that he paid attention to the Gil- 
kinson and tow. When he attempted to haul out of their way it was 
too late and the collision happened by the scow striking the libellant's 
boat, with such force as to detach it from the Pencoyd's tow. The 
scow then made the boat fast astern and it was towed to Jersey City. 

The Gilkinson went to sea in the morning from New York and 
having dumped her scow she started to return. During the day she 
had been using the intermediate hawser, which was 85 fathoms in 
length. On the return, just above Port Hamilton, she reduced the 
length to about 40 fathoms. Proceeding thence, she met the Pencoyd, 
showing her red light and her towing lights in about the middle of 
the channel. The master of the Gilkinson said that the Elder's tow 
interfered somewhat with the Pencoyd and as soon as the former had 
passed with her tow, the latter changed her heading to the starboard 
and whipped the tail of his tow over towards the Gilkinson, where- 
upon the latter hauled towards Governor's Island to clear the tow 
until there remained only about 250 or 300 feet of water for him to 
navigate in. I am not persuaded that the effect of the Pencoyd's 
porting, if it took place, would be to throw her tow materially to the 
eastward. Doubtless there ' would be such an appearance if the tug 
changed her course much to the starboard, but I think it would be 
only an appearance, not really a substantial change from the course 
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of the tug. No such change of course was sufficiently proven, how- 
ever, to warrant a finding to the claimed effect. I think the courses 
of the tows estimated by some to hâve been 400 feet apart, were ac- 
tually much nearer, too near indeed to permit of any experiments on 
the part of either tug, and when the Gilkinson negHgently assumed 
that the tows were dear and attempted to head to the westward, 
she unconsciously drew her tow against that of the Pencoyd. She 
was not paying much attention to her tow, in fact did not know it was 
in colHsion until she went to it, just above the anchorage buoy on 
the Jersey flats, for the purpose of taking it alongside when the mas- 
ter discovered that the barge was also in tow. The absence of care 
with respect to her tow was neghgence on the Gilkinson's part for 
which she should be held. 

I find that the Pencoyd was in fault for navigating without a helper 
under the circumstances and for want of a lookout when the master's 
attention \vas not given to the Gilkinson and tow. I also hold the 
Gilkinson for not paying attention to her tow and for changing to 
the westward too soon. The other faults charged need not be con- 
sidered. 

There will be a decree for the libellant against both tugs, with an 
order of référence. 



PIÎATT V. COLT'MBIA BANK. 

(District Court, S. D. New York. Mardi, 3907.) 

Bankbuptct— VoiDABLE Pbeferexce— Ueasonable Cause to Beijeve Tref- 

ERENCE WAS I^J'raNDED. 

Défendant bauk held two notes of tlie bankrupt sjiven for borrowert 
money, both of whieh were paid a few days before tlie bankruptcy and 
when the bankrupt was insolvent. Tlie bank learned tliat an account 
which the bankrupt had a.ssifrned as security for one of the notes was 
fletitious ; that lus place of business was closed : and by riinior, if not as 
a fact, that lie had absconded, and tlien plaeed the notes In the hands of 
its attorneys for collection, although they were not due. It had also re- 
fused to accept payment of one of the notes alone demanding payment In 
full. Its attorneys knew who the sittorneys for the debtor were. and 
through them obtained payment. They also knew at the time that a 
pétition in bankruptcy had beeii flled against the debtor. Ileld, that de- 
fendant had reasonable cause to bclieve that a préférence wus intended 
by such payment, and that it coiistituted a voidabie préférence recoverable 
by the bankrupt's trustée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 2.')G.J 

In Equity. This was a suit by a trustée in bankruptcy to recover 
as a préférence the amount of two notes of the bankrupt which were 
paid to défendant bank by his attorneys within four months prior to 
the bankruptcy and after the debtor had absconded. Three days 
before such payment, a pétition in bankruptcy had been filed against 
the bankrupt by the "Middlesex Dry Goods Company," which was 
merely a business name adopted by an individual. The adjudication 
was made upon a pétition subsequently filed by other creditors. 

Julius Henry Cohen, for complainant. 

Fleischman & Fox (Abraham Gruber, of counsel), for défendant. 
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HOUGHj District Judge. In my opinion the so-called pétition in 
bankruptcy fîled in the name of the Middlesex Dry Goods Company 
on June 29, 1903, was utterly void as a bankruptcy prQceeding. It 
conferred no jurisdiction upon the court, but it did serve tocall pub- 
lic attention to the actual or probable condition of Levin's affairs. 
It is admitted that on July 2, 1903, the défendant received, through 
its duly authorized attorney, a payment of $3,000, and the sole ques- 
tion hère presented is whether such payment constituted a voidable 
préférence within the meaning of section 60 of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 
3445,]). 

Reading of testimony and briefs bas served but to strengthen my 
opinion at the close of the hearing that ail the éléments of a voidable 
préférence exist in this case. It is substantially conceded, and cer- 
tainly proven, that on July 2, 1903, Levin was insolvent. It is equally 
clear that that date (i. e.,'the date of payment) was within four months 
of Levin's bankruptcy, without any référence whatever to the péti- 
tion fîled on June 29th. I am also quite clear that the payment in 
question was a transfer of Levin's property. 

It is not denied that the efïect of such admitted transfer or pay- 
ment was to enable the Columbia Bank to obtain a greater percentage 
of its debt than any other créditer of the same class. It is also ad- 
mitted that the Columbia Bank was the person benefited by such pay- 
ment or transfer, and I am of opinion that at the time the $3,000 was 
received the bank had "reasonable cause to believe that it was thereby 
intended to give a préférence." 

The contest in this case has revolved around two only of the above- 
stated conclusions. 

1. The défenses raised by the amended answer of the défendant 
really rests upon the assertion that what the bank received was not 
the money of Levin, but the money of two men in Indianapolis (Man- 
tell and Médias), or (what is really the same thing) that Mantell and 
Médias, or one of them, having made an advance to Levin upon the 
security of certain property, that Levin paid the $3,000 out of the 
advance, and the plaintiff- trustée herein subsequently took the prop- 
erty from the pledgees, with the resuit that, should the plaintiff hère 
recover from the bank (having already recovered from Mantell and 
Médias), it would be getting both the pledge and the proceeds there- 
of, and a double payment of the same claim. 

The radical difficulty with this contention is that upon the évidence 
it is clear to me that there never was any advance or loan from either 
Mantell or Médias to Levin; that no moneys of Mantell or Médias 
were ever applied to the payment of the bank's debt, but, on the con- 
trary, that Levin, Mantell, and Médias were conspirators, seeking to 
defraud the creditors of Lévin, with the two latter persons acting but 
as a cover for thè swindle ail had engaged in. The trustée in bank- 
ruptcy was entitled to everything that he recovered from Mantell 
and Médias, and a great deal more, and the fact that he got the tangi- 
ble property found in the conspirators' possession, months after bank- 
ruptcy, furnishes no ground for claiming that what they or any of them 
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(for reasons not apparent) chose to divert into a preferential pay- 
ment should be withheld from the creditors whom he represents. 

2. The meaning of the words "reasonable cause to beheve" has 
been too often the subject of décision to require extended citation of 
authority. Knowledge is not necessary, nor even belief, but only 
reasonable cause to believe. which is a very différent thing-. Bank v. 
Cook, 95 U. S. 343, 24 L.'Ed. 412. 

Under previous statutes, that which the créditer might be said to 
bave reasonable cause to believe was insolvency. Under this statute, 
it is the intent to give a préférence, but such différence in statutory 
language does not affect the judicial interprétation of the phrase "rea- 
sonable cause to believe." In this case, the bank on the 2à of July 
knew that it had loaned Levin $1,000 on the security of an alleged 
open account against one Rothschild of Chicago, and that Rothschild 
had absolutely repudiated the account, for the very sufficient reason 
that he had not ordered the goods which were the subject of the ac- 
count, and had not received and would not receive them. It knew 
that it had loaned Levin $2,000 more upon the security of a note for 
$3,000 indorsed by one Abrams as collatéral not only for the $3,000 
loan, but ail other loans existing or to be created in favor of Levin. 
It knew that Levin's debt was not due and would not be due for a 
considérable time. It also was aware, as a rumor, if not as a fact, 
that Levin had "skipped," and it positively knew that bis place of busi- 
ness was closed. It also knew that prior to July 2d two men, now 
identified as a brother and an en^ployé of Levin, had attempted to 
pay a part of Levin's debt, and that this offer had been refused be- 
cause the bank demanded payment of its entire debt at one time. 
Thèse facts the bank knew by the knowledge of its cashier, who has 
very frankly and fairly testified to them, and such facts were sufficient 
to induce the cashier (the acting head of the bank) to place the entire 
matter, some short time before the payment of July 2d, in the hands 
of the bank's attorneys. Thèse gentlemen, before they received pay- 
ment of the $3,000 involved in this action, knew who were the New 
York attorneys of the man who had "skipped," and considering that 
knowledge, and the habits of gentlemen so skillful in commercial 
matters as they are, I think it a fair inference from the testi- 
mony that they also knew, as a part of their business for the bank, 
that an attempt had been made to put Levin in bankruptcy, and that 
a receiver for his property had been appointed by this court. With 
this accumulated knowledge, the bank's légal représentatives were in- 
vited to receive money from the attorneys for the bankrupt, and they 
did so receive payment in full of Levin's entire indebtedness. 

On this testimony, I cannot resist the inference that the known facts 
of July 2, 1903, constituted reasonable cause to believe that the pay- 
ment of $3,000 was intended as a préférence, and I regard thèse facts 
as so persuasive that they would hâve constituted such reasonable 
cause to persons far less astute and less accustomed to the ways of 
business in gênerai and of bankruptcy in particular than were the 
cashier and counsel of the défendant bank. 
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A decree may pass for the complainant against tlie défendant for 
the suin of $3,000, with interest from July 2, 1903, and costs to be 
taxed 



FABER V. UNITKD STATES. 

Tivfuit Court, S. D. New York. Kovember 14, 1907.) 

No. 4,812. 

1. CUSTOMS DUTIES— CUBAN TREATY— PEEFEnENTIAI, DUTY. 

Cuban Oommereull Convention, art. 2, 33 Stat. 2137, prescribes tbat 
Cuban products "shall be admitted" at a rediMtioJi from the duty provid- 
ed by tbe tariff act of 1897, "or as may be provided by any tarilï law of 
the United States snbsoquently enacted" ; and article 8, 33 Stat. 2140, 
prescribes tbat "the rates of duty hereiu grauted * « * are and shall 
continue « * * jn-efereiitial in respect lo ail ïike imports from otber 
countries." Held, that the réduction conteniplated was from tbe rates 
provided in any gênerai tariff law, and uot from those in spécial laws, like 
the Philippine tariff act, or reciprocal couu))ercial agreements. 

2. Samb— "Otiiee Countries"— PiiiLippiKEsi. 

The Philii)])lues are not another country, within the meaning of Cnbaui 
Commercial Coinention, art. 8, 33 Stat. 2140, prescribiug on importations 
from Cuba treatment i)referential in respect to like imports from "otlier 
countries." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse proceedings relate to an importation into the port of New- 
York by G. W. Faber, with respi^t to which the Board of General 
Appraisers affirmed the assessmenrof duty as made by the collector. 
The décision of the Board, which is reported as G. A. 6,520 (T. D. 
27,847), reads as follows: 

HAY, General Appraiser. Thèse protests ralse a question as to the eon- 
struetiou to be placed upon certain paragraphs of the treaty bet\\"een the 
United States of America and the Repuhlic of Cuba, as tbe same was ap- 
proved by Congress on December 17, 1903 (32 Stat. 413G). Tbe protestant's 
contention is that by the provisions of this treaty certain cigars and other 
commodities imported from Cuba should be admitted into the ports of thls 
country upon the payment of customs duties 20 per cent, less than the rates 
paid upon like commodities coming from the Philippine Islands, which, under 
existing laws, pay 75 per cent, of the rates provided for in the tariff act of 
1897, and that certain alcohol, by virtue of said provision, should be admitted 
into the ports of the United States upon the payment of customs duties of 
20 per cent, less than are charged upon like merchandise coming from France, 
Germany, Italy, or l'ortugal, which merchandise coming from thèse countries, 
under certain reciprocity agreements made aud entered into under Tariff Act 
July 24, 1897, c. 11, § 3, 30 Stat. 1.51 [U. S. Comp. St. 3901, p. 1627], is ad- 
mitted into this country at the rate of $1.75 per proof gallon. The rates of 
duty applied to ail of such merchandise by the collector in the cases iiow be- 
fore us were 20 per cent. less than the regular duty provided tberefor by the 
act of 1897. 

The stij)ulations of the treaty which touch upon the questions hère under 
considération are contained in articles 2 and 8. Article 2 reads as follows (33 
Stat. 2137) : "Art. 2. During the term of this convention, ail articles of mer- 
chandise not included in the foregoing article .1, and being the product of tlic 
soi] or industry of the Repuhlic of Cuba, imported into the United States, shall 
be admitted at a réduction of twenty per centum of the rates of duty thereon 
as provided by the tariff act of tlie United States approved July 24, 1807, 
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or as may be provided by aay tariff law of tlie United States subseqxieutly 
enacted." The pertinent part of article 8 reads as lollows (33 Stat. 2140) : 
"Art. 8. Tlie rates of duty herein granted by the United States to tlie Repub- 
11c of Cuba are and shall continue during the term of tbis convention prefer- 
ential in respect to ail like imports from other countries, and in. return for 
said preferential rates of duty granted to the Hepublic of Cuba by the Unit- 
ed States it is agreed that the concession herein granted on the part of the 
said Republie of Cuba to the products of the United State.s shall liliewise be. 
and shall c-ontinue, during the term of this convention preferential in respect 
to ail like imports from other countries." Xhe remainder of this article re- 
lates entirely to the importation of sugar. 

The contention of the importer is that the stipulation of article 8 that the 
rates of duty granted to the United States to the Repnblic of Cuba are and 
shall continue during the terms of the convention preferential in respe<-t to 
ail IJlie imports from other countries must influence and control ail other stipu- 
lations of the treaty, and that the Philippine Islands are another country 
within the meaning of this article. A question very siniilar to this was im- 
der considération by tliis board in the Franklhi Sugar Kefiuing Company's 
Case, G. A. 5,980 (T. D. 20,189), wherein it 'svas contended that, under the pro- 
visions of article 2, sugar coming from the island of Cuba should be admitted 
at 20 per cent, less thau 75 per cent, of the rogular rate charged upou like 
commodities coming from the Phili])pme Arehi)ielago, hy reason of the con- 
cluding language of said article, vvhich. after fixiug the rate at 20 per cent, 
of the duty provided in the act of 1807, reads : "Or as may be provided by 
any tarifE law of the United States subsequently enacted." With référence 
to that the board in its opinion said: "This clause manifestly refers to any 
gênerai taritf law which may supersede the présent IMngley act, and not to 
any spécial law like that governing our tariff relations with the Philippine 
Islands." It was pointed out that this conclusion was sustaiued by tlie pro- 
viso of article 8, which bas no beariug upon the case now under considéra- 
tion, as it refers entirelv to sugar. In the case of Fourtcen Diamond liiugs 
V. U. S., 183 U. S. 179, 22 Sup. Ct. 50, 4(> L. Ed. 138, it was held that when 
the Philippine Islands ceased to be Spanish they ceased to be foreign coun- 
try. In De Lima v. Bidwell, 182 U. S. 180, 21 Suij. Ct. 713, 45 L. Ed. 1041, 
the définition given years ago by Chief .Justice Marshall, that a foreign coun- 
try was one exclusively within the sovereiguty of a foreign nation and witli- 
out the sovereiguty of the United States, was reafBrmed ; and the same doc- 
trine, in a gênerai way, has been announced in a large number of cases. The 
Ship Adventurer, 1 Brock. 235, Fed. Cas. No. 93; ïhe Boat Eliza, 2 Gall. 4, 
H'ed. Cas. No. 4,346 ; Taber v. U. S., 1 Story, 1, Fed. Cas. No. 13,722 ; U. S. v. 
Recorder, 1 Blatch. 218. Fed. Cas. No. 1(5,130. 

So far as it bas application to the question involved in thèse cases, we are 
unable to see any dilïereuce bet^voen the phrase "foreign country," as used 
in thèse décisions, and the phrase "other countries," as used in article S 
of tire Cuban treaty. "Other countries" nieans countries otlier than the United 
States. To be a country other than the United States, tliat country must be a 
country foreign to tlie United States; that is, a country "exclusively without 
tlie sovereiguty of the United States." q"he l'hilippine Arch:i)e!ago is no more 
another country than Alaska, Hawiiii, or Porto Rico. None of tlieni are statos 
of the American Union ; but the governnient under which the people of each 
live is prescribed by the American Congress, and ail are within the sovereiguty 
of the United States. Commodities from Alaska, Hawaii, and l'orto Rico are 
ail admitted into the United States free of duty, tlie sanie as commodities 
from Florida are admitted into New York or Penusylvania. It would be as 
reasonable, therefore, to ask that the commodities of Cuba be admitted at 20 
per cent, less than the commodities of l'orto Rico, which are admitted free 
of duty, as that they should be admitted at 20 per cent, less than the products 
of the Philippine Arcliipelago, which are admitted at 75 per cent, of the du- 
ties prescribed by the act of 1897. This, wo thiiik, is concliisive, and it dis- 
poses of the imimrter's contention, so far as the same is based upon the pref- 
erential PhilJ|:ipine tarife. 

But there is another aspect of the case which we thinlc not only disposes 
of that contention, but also of the contention that the alcohol covered by the 
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protests shouia be admittéd' at 20 per cent, below the rate cbarged under 
reciprocity agreemenife on aleohol coming to the United States from France, 
Gefmany, Italy, or Portugal. Article 2 of the Ciiban treaty is spécifie, and 
expressly déclares tbat tbe rates of duty ' upon certain Cuban commodities 
shall be 20 per cent of the rates provided by the tariff act of 1897; while 
article 8 is, to say the leàst, exceedingly gênerai in its terms. It is a prin- 
ciple of the law of eontracts, equally applicable, we thlnk, to a treaty, that, 
where two stipulations of a eontract or agreement in writing shall conflict, the 
one which is the more spécifie shall control. Thèse provisions of article 8, 
not being direct In terms, are net and cannot be self-aCtlng. The provisions 
of article 2 are self-acting. Further tban this we do not feel called upon to 
Interpret or express any opinion as to the meaning of the language used in 
article 8 or the Intention of the high contracting parties in adopting it. If v^e 
were to hold that it varied the provisions of article 2 to the extent of the im- 
porter's contention, it would follow as a logical conséquence that every tariff 
concession made by the United States to another country would ipso facto 
reduce the rate upon like commodities coming from Cuba. We think the 
question is parallel with that which bas so frequently arisen relative to the 
favored nation clause contained in the treaties between the United States and 
many of the Europeau countries. In discusslng the effiect of that clause the 
Suprême Court, in Whitney v. Robertson, 124 U. S. 190, 8 Sup. Ct. 456, 31 L. 
Ed. SS6, said: "It was never designed to prevent spécial concessions, upon 
sufficient considération, touehing the importation of spécifie articles into the 
country of the other. It would require the clearest language to justify a con- 
clusion that our government intended to prechide Itself from sueh engagements 
with other countries, which might in the future be of the highest importance 
to its interests." 

The provisions of article 8 do not, in our judgment. In any way vary or 
affect the clear and express stipulations of article 2. Thèse provisions could 
not act automatically ; and, in the absence of législation giving force and 
efCeet to them, the question as to whether or not the products of the soil or 
industry of Cuba should, under tbe language of that article, be admitted at a 
rate preferential in respect to like imports coming from countries with which 
we hâve reciprocal agreements, redueing the regular rates, Is a political one, 
of which this board and the courts bave no jurisdiction, and which can be 
settled only by the high contracting parties through the channels of diplomacy. 
Nicholas' Case, G. A. 5,670 (T. D. 25,200); Bartram v. Robertson, 122 U. S. 
116, 7 Sup. Ct. 1115, 30 L. Ed. 1118; Whitney v. Robertson, 124 U. S. 100, 8 Sup. 
Ot. 456, 31 L. Ed. 386. 

The protests are overruled. 

Hatch & Clute (Walter F. Welch, ot counselj, lor importer. 
J. Osgood Nichols, Asst. U. S. Atty. 

MARTIN, District Judge. Décision affirmed. 



STEAMTUG NO. 15. 
(District Court, E. D. New York. November 23, 1907.) 

CoLListON— Steam Vessbls Pboceeding in Same Dibection—Common Fault. 

A steamer and a transfer tug with two car floats both heU in fault for 
à collision between them in the daytime in Long Island Sound, while 
both were moving westward on converging courses, becaase each appar- 
ently insisted on the right of way, and i)roceeded without référence to the 
other, until too late to prevent the collision. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 52.] 

In Admiralty. Suit for collision, 

Alexander & Ash, for libelant. 
William Greenough, for claimant. 
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CHATFIFXD, District Judge; Shortly after 1 p. m., on May: 14, 
1906, the steamboat Mary Gordon, owned by one Florance A. Davis, 
was proceeding- westward in Long Island Sound upon a trip to New 
York City. This vessel is a freight steam propeller, about 89 feet 
6 inches long. At the same time a large and powerful tug of the 
New York, New Haven & Hartford Railroad, No. 15, was proceed- 
ing westward in Long Island Sound, to New York, having in tow 
two large car floats, upon each of which there were at the time freight 
cars. The tug was between the fîoats ; the forward ends of . the 
floats coming close together so as to facilitate their progress through 
the water. As the Gordon came through the central passage be- 
tween North and South Brother Island, she sighted the Transfer 
and the floats near the shore opposite Port Morris. The Gordon pro- 
ceeded down the center channel, while the Transfer proceeded down 
along the shore. At this time the tide was flood, and therefore im- 
peded the progress of each boat, and, if it affected direction at ail, 
caused the Transfer and its floats to hâve a tendency to work out from 
the shore. According to the chart introduced in évidence, and weigh- 
ing the testimony of ail the witnesses, the Transfer would seem to 
hâve covered during the time under discussion a slightly greater dis- 
tance than the Gordon. The boats came in collision near what is 
called the "Middle Ground," opposite the Sunken Meadows ; and 
the manner of collision was that the float upon the port side of the 
tug struck and continued to pénétra te the starboard quarter of the 
Gordon in such fashion that the Gordon swung around across the 
bows of the float until she rested upon the starboard side of the star- 
board float. Dater Transfer No. 1-5 towed the two floats and the 
Gordon to New York; the speed of the Transfer being sufîicient to 
keep the towline faut, although the Gordon was working her engines. 
The entire situation would indicate that the speed of the Transfer 
with the tow was slightly greater than that of the Gordon. The 
exact point of collision is one of the principal matters of dispute. 
The witnesses on behalf of the Gordon locate the collision in the 
center of the Sound opposite the Sunken Meadows, and about over 
the shallower portion called "Middle Ground," having a depth upon 
the chart of from 13 to 18 feet. The draft of the Gordon would 
allow her to pass over this spot without injury, although it might af- 
îect her speed. The witnesses on behalf of the Transfer locate the 
collision much doser to the shallow water along the Sunken Meadows, 
and testify that the Gordon was heading for the deeper channel to 
the north of Middle Ground, and between the Middle Ground and 
the shore. 

The rule is invoked on behalf of the Gordon that: 

"When steam vessels are ninnlng in the same direction, and tlie vessel whlcli 
Is astern shall désire to pass on the right or starl>oard haud of the vessel ahead, 
she shall give, » » * and under no circumstances shall the vessel astern 
attempt to pasis the vessel ahead until such time as they hâve reached a point 
where it can be safely done," etc. Rule 8 (Act June 7, 1807, c. 4, 30 Stat. 
101 [U. S. Oomp. St. 1901, p. 2882]). 
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The rule is invoked on behalf of the Transfer that: 
"When two steamers are approaohlng the nàrrows knowa as 'Hell Gâte,' 
on the East river at New York, side by Side, or nearly so, * * * from the 
east, and are abreast of Negro Point, the steamer ou the right or starboard 
hand of the other shall hâve the right of way," ete. Rule 7. 

But the situation does not seem to be such that an absolute depend- 
ence upon either of thèse rules could be relied upon by either of the 
vessels. It appears from the testimony that there was room enough 
for the vessels to pass; that nothing compelled them to corne into 
close enough quarters to endânger either; that each boat, thinking 
it had the right of way, kept on its course until in a dangerous situa- 
tion, and then neither vessel apparently could avoid the collision. 
There is nothing to show that there was a lack of realization upon 
the part of the officers of either vessel. Each knew where the other 
was. The vessels were at ail times in plain sight, and they were pur- 
suing courses that would approximately bring them alongside, and, 
befo.re the situation of danger was reached, both parties should hâve 
taken measures to avoid trouble. The testimony on behalf of the 
Gordon is toc clear to make it possible to accept the situation given 
by the vvitnesses for the Transfer as the place of collision. The tes- 
timony of the witnesses on the Transfer, and her draft, as well as 
the testimony of the witnesses from the other vessel and the shore, 
make it impossible to accept entirely the testimony on behalf of the 
Gordon, that the collison occurred in a spot where the Transfer might 
hâve gone ashore at low tide. 

The necessary conclusion is that the accident happened somewhere 
between the points located by the parties, and happened because the 
vessels held their courses too long before giving way. With the 
whole Sound at the use of the Gordon, it is difficult to see why she 
could not hâve kept away from the Transfer. With the Gordon in 
plain sight, on a course that would bring the two vessels close to- 
gether,-,and with the lookout on the Transfer looking at the Gordon, 
but giving no warning, it is impossible to see how the Transfer can 
be excused for keeping on her course until the Gordon could not 
get, ont of;the way; and it must be held that both vessels were at 
fault in the: matter. It is not considçred to be the law that vessels 
can persist in, insisting upon their own right of way until a collision 
happens, when the circumstances and situation show plainly that the 
resulting positions of the vessels will make the actual rule to be ap- 
plied a matter of doubt. Where, under thèse conditions, vessels hâve 
entire freedom of motion, and an accident results, \yhich without any 
danger or inconvenience could hâve been avoided, each vessel failing 
to take précautions should be held to its share of responsibility in the 
matter. 

A décree may be entered giving to the libelant one-half of the dam-, 
âges tb be ascèrtained. The costs of each will be divided. 
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JOHNSTON V. CORSON GOLD MINING CO. et al. 

(Circuit Court of Appeals, Niutli Circuit. NovemtKT 4, 1907.) 

No. 1,381. 

1. Landlokd and Tenant— Lease—Tebm to Coiimence in Futuro. 

A lease to commence in futuro is grantable, and tlie fact tliat a lease 
fixes a date in tlie future for tlie commencement of the term does not make 
it an executory, rather than an executed, contraet. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Landlord and 
Tenant, § 217.] 

2. EQUITY— JUEISDICTION— AnEQUATE REMEDY AT LAW. 

A lessee of mining claims under an executed lease for a term to com- 
mence on a future date, on and after sucli date, althougli never having 
been in possession, may maintaln ejectment against another claiming title 
wbo wrongfully withholds sucli possession, and, his remedy at law to ob- 
tain possession by such an action being complète and adéquate, a suit in 
equity for that purpose and to establish his title cannot be maintained, 
even though other relief of an équitable nature is also prayed for, such 
as an injunction to prevent waste, an aecounting, and the cancellation of 
instruments alleged to constitute a cloud on his title, whicli relief, if neces- 
saiy or proper, must be sought by an aneillary suit in aid of his action 
at law. 

3. Quieting Title— Removai. of Cloud— Necessity of Complainant's Pos- 

session. 

A suit in equity cannot be maintained by one out of possession to dé- 
termine title or right of possession to lauds, or to remove a cloud from 
complainant's title against a claimant in possession. 

{Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Quieting Title, §§ 
8-11, 44, 45. 

Necessity of possession in suit» to quiet title, see note to Jackson v. 
Simmons, 39 O. C. A. 522.] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Appeal from a judgment disniissing an action brought on the equity side 
of the District Court of the District of Alaska, Second Division. Plaiutitf's 
bill allèges substautially thèse facts : That prior to and on May 9, 1900, the 
tTniversal Mining Company was and is the owner of certain described min- 
ing claims in the Nome District of Alaska; that it became owner by a deed 
of conveyance duly made and delivered to it by the défendant Corson Gold 
Mining Company, dated January 17, 190(1, and filed for record in the pro])er 
district on April 24, 1906; that title to the said mining claims held ijy the 
Corson Gold Mining Company before the delivery of the deed to the Uni- 
versal Mining Company was a possessory mining title, by force of location 
theretofore made, and subséquent couveyances to the said Corson Gold Min- 
ing Company of an undivided half of eacli and ail the described properties, 
the said Corson Gold Jlining Company liaving had prior to the delivery of 
the deed, and the said Universal Mining Company having tlience had, the, légal 
title to an undivided half of part of said properties, and the équitable title to 
a part thereof ; that about May 9, 1900. at Manchester, N. H., the défendant 
Universal Mining Company, ou the one .side.. and the plaintifï Johnston on the 
other, entered into a lease, whereby the Universal Mining Company leased its 
right and title to the properties involved in tliis suit to the plaintiiî ; that the 
lease recited that the Universal Mining Company owned a half interest in 
the property, and that the other, undivided half belonge<l to one Gray, the 
Universal Mining Company expressly recognizing the rights of its co-tenant; 
that the right of entry in and upon the mining properties for the purpose of 
prospeeting and mining gold was given ; that the lease contained the follow- 
Ing provision as to possession and ternis : "It is also understood and agreed 
157 F.— 10 
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between the parties hereto that the term of this lease shall be for the period 
of two years beginning the Ist day of July, 1906 ; provided, however, that if 
for any reasoh said party of thé flrst part shâll be unable or shàll refuse on 
said Ist day of July to deliver to the said second party herein possession of 
said properties/as eontemplated in this lease; then, and in that case, such de- 
lay in delivery of possession shall not wprk an abridgnient in the term of 
this lease, but shall operate merely to defer the date of its commencement 
until such date as possession inay be delivered as aforesaid. The said lessor 
covenants and agrées to use ail reasonable éndeavor and légal means to put 
the lessee in possession of the premises above described on said Ist day of 
July, 1906, or as soon tliereafter as possible;" that the lessor also agreed that 
tt would not interfère with possession by the lessee as eontemplated by the 
lease. . ' ' 

Plaintiff allèges that the lease was recorded in Nome on June 21, 1906, and 
that it has been in force ever since the exécution and delivery of the same; 
that about ^une; 10, 1905, at Manchester, N.' H., one E. W. Spurr purported 
to exécute, under the seal of tlie Oorson Gfold Mining Company, and as its 
président, a certain lease betwéen the said Corson Gold Mining Company, 
défendant hei'eîn, aPd one Judson T. Webster, also a défendant herein ; that 
this lease was for^the satae pfoperties involved in this action; that Spurr had 
no authority to exécute or deliyer such a lease; that Webster, the lessee nam- 
ed therein, refused to accept the lease as drawn, signed by Spurr, or to act in 
accordance with the terms thereof ; that, between the time Webster recel ved 
the lease in June, 1ÇI05, and March 16, 1906, Webster, without the consent or 
knowledge of the Corson bold Mining Company, made material altérations in 
the lease ; that Webster affixed his signature to the dupUcates of the purported 
lease; that betweea September 25 and December 15, 1905, Webster sent one 
of the duplicates of the said purported lease, so altered by hlm, to an agent 
of his in Nome, together with &■ sublease from himself (Webster) to Thomas 
M. Gibson, a defendatit herein. ; that the sublease covered the mining ciaims 
involved herein, together with' certain other properties, and included an as- 
slgnmeut from Webster to the said Gibson of the purported lease to the said 
Webster of the properties embraced in the sublease ; that about December 8. 
1905, Webster sent back one of the duplica te copies of the said purported 
lease, so altered and signed by hlm, to the attorney of tlie Corson Gold Mining 
Company at Manchester, with the request that the company consent to and 
râtify the altérations made by him in the purported lease, saying that he could 
not accept the said lease unless said changes therein were made, but that 
on December 12th the stockholders of the Corson Company considered the 
changes and the request of Webster, repudiated the transactions had by Spurr 
with Webster, and withdrew ail offers of a lease to him, and notifled Webster 
about December 13, 1905 ; that notwithstanding thèse things, Webster at some 
time between September 25, 1905, and March 16, 1906, delivered to the said 
défendant Gibson the duplicate of the said pretended lease, and the sublease 
and assignment, and Gibson put the same on record on March 16, 1908; and 
that ail thèse things were done Without the consent or knowledge of the 
Corson Gold Mining Company, or its officers or successors ; that the défendant 
Gibson and the défendants Waskey and Harding, claiming an interest with 
Gibson, by force of transfer by him under the said purport 1 lease, and the 
said sublease, entered upon the mining properties involved, in May, 1906, claim- 
ing the right to do so by virtue of the said unauthorized and fraudulent lease, 
and the said sublease and assignment, and began working upon the claima, 
and were working upon them when this action was brought, and had taken 
from them large quantities of gold. PlaintifiC allèges that since July 1, 1906, 
when the terms of his said lease began, he has tried to enter peaceably upon 
the properties embraced in his lease, and has demanded possession thereof 
from Gibson, Waskey, and Harding, wlio were occupying and working the 
same, but that they refused to surrender possession, or to permit him to enter 
for the purposes of his said lease, or for any purpose; that the co- tenant Gray 
Is not in possession exclusively or adversely to plaintiff or to plaintifC's lessor, 
nor is he mining the properties, and he does not oppose entry and mining by 
plaintiff; that défendants Gibson, Waskey, and Harding are accountable for 
ail gold taken from the mining ciaims since July 1, 1906, or that may be taken 
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therefrom by them hereafter, prior to the termination of plaintiff's lease, but 
plaintiff, not havlng acçess, cannot ascertain the true amount of gold that bas 
been taken ; and that the défendants last nameU hâve no right of claim or 
possession to the said mining propertles other than the void and pretended 
lease. It is then alleged that the défendant Willey, prlor to the making of the 
lease to the plaintiff Johnston by the défendant Uulversal Mining Company, 
was the controlling stocJcholder of said corporation, and alone conducted on 
its part the negotiations which resulted in the making of tlie lease to plain- 
tiff, and asseuted to the same, but that at the time of the commencement of 
this suit he was publiely stating that plaintiff's lease was of no validity, and 
that, by dealings between himself, as président of tho Universal Mining Com- 
pany, and himself individually, he has obtained a deed of conveyance from tho 
Company to himself individually of ail of the iniiiing claims embraced in the 
lease to this plaintiff Johnston, and that this deed was made without authori- 
zation by the stockholders or directors, and that if it is put on record, it will 
operate to cloud and embarrass plaintiff's title to his leasehoid interest în the 
said mining property ; that since July 1, 1000, when the term of the plaintiff's 
lease began, plaintiff has demanded of Willey, as président of the corporation, 
that the company and Willey, as président, put him in peaceable possession 
of the mining properties, in fulilllmont of the covenants of the lease ; but that 
Willey bas failed to take any steps to that end, but is eombining with the 
défendants Gibson, Waskey, and Harding to leave them in the possession 
and enjoyment of the properties under the alleged void lease to the défendant 
Webster; that the record of the void lease to Webster, and Webster's sub- 
lease and assignment to Gibson, constitute a cloud upon plaintiff's title to his 
leasehoid interest; that the défendants are not responsible financially for the 
value of the gold taken or to be taken ; that the occupation by Gibson, Waskey, 
and Harding, and the taking of gold from tlie claims, and the exclusion of 
plaintiff therefrom, constitute great and irréparable injury, for which plain- 
tiff has no adéquate remedy at law ; that plaintiff at great expense prepared 
to mine the claims from and after .luly 1, 1900 ; that the open working sea- 
son is a brief one ; and if the défendants shall be left in possession the claims 
may be whoUy worked ont before final decrce ean be obtained ; and tliat plain- 
tiff will be put to great additional expense unless he can enter upon and 
operate the claims under his lease. Plaintiff asks for a decree in his favor, 
adjudging that the Universal Mining Company, when it made and deiivered 
its lease to plaintiff, was the owner of the légal possessory title to the proper- 
ties described in the lease; and that on .July 1, 190G, he became lawfully en- 
titled to the possession of tlie properties in co-tenancy with Gray ; and that tho 
pretended lease from the défendant Corson Gold Mining Company to Webster 
was not authorized, and was materially altered prior to delivery without the 
consent of the Corson Gold Mining Company, and was and is null and void; 
that the défendants Webster, Gibson, Waskey, and Harding bave no right under 
said pretended lease to the possession of the said properties, and that they hâve 
never acquired any rights by any lease or sublease, or assignment, but that 
the said instruments are clouds upon phùntiffs title to his leasehoid interest. 
Cancellation of the alleged pretended lease to tb.c défendant Webster, and the 
sublease thereunder, and the partial assignment to Gibson, is prayed for, and 
a decree is asked enjoining Gibson. Waskey. and Harding from continuing to 
occupy the claims, and from extracting gold therefrom, and compelling them 
to surrender possession to plaintiff, and requiring them to account for gold 
extraeted; and that défendant Willey be restrained from disparnging plain- 
tiff's title, and that he may deliver into court deeds, purporting to convey from 
the Universal Mining Company to himself tbe said mining property ; and that, 
until final decree, restraining order be issued. 

A temporaiy restraining order was issued, and a motion for preliminary in- 
junetion was heard. The plaintiff filed several aflidavits tending to substan- 
tiate the allégations of his complaint. The défendants also filed aflidavits 
denying plaintiff's allégations as to title, and setting forth that they had been 
in possession since Marcb, 1906, and h,id redeemed the property from a fore- 
closure at an expense of $10,000, and thereafter had spent large sums upon it ; 
and that they claimed title and possession in good faith. The défendants Gib- 
son, Waskey, and Harding filed a demurrer to the application for an injunetion, 
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on the ground that plaintiff did not state a cause of équitable çognizance as 
against them. The demurrer was sustalned, and injunction pendènte lite was 
denied, for the reasou that the plaintiff was not entitled to relief in equity. 
ïhe bill was dtsmi^ed as against appellees, without préjudice to maintenance 
by plaintiff of an action at law. i 

Thomas R. Shepard, Shepard & Flett, and W. H. Flett, for appel- 
lant. 

Charles S. Wheeler, J..F. Bowie, Gordon Hall, and Albert Fink, for 
appellees. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

HUNT, District Judge (after stating the facts as above). The im- 
portant question is whether plaintiff had a plain, adéquate, and com- 
plète remedy at law. If he had, then the lower court properly refused 
to entertain his bill as one entitling him to équitable relief, at least un- 
til after he had instituted his légal action. We hâve plaintiff, a 
lessee out of possession, knowing that défendants, third persons, were 
in possession, mining the property involved, and claiming right of 
possession, now suing in equity to establish title, to acquire posses- 
sion, to eancel an instrument and remove a cloud, for an accounting, 
and for injunction to prevent further mining. The complaint sets 
forth facts which, being taken to be true, show appellees to be naked 
trespassers — that is, that they went upon and hold possession of the 
property without title, légal or équitable, in themselves or their pred- 
ecessors, while plaintiff shows that he is a lessee of the owners of both 
légal and équitable title, and that his right of possession began on 
July 1, 1906, but that he has been wrongfully excluded from the prop- 
erty by thèse appellees. The contract under which plaintiff claims 
was an executed lease, containing among others this clause : 

"Witnesseth: That for and in eousïderation of the rents, royalties, cove- 
nauts, and agreements to be paid and pcrfornied by the said party of the sec- 
ond part, the said ])arty of the flrst jiart has agreed to lease, démise, and 
let, and does licrel)y lease, démise, and let, to the said part}' of the second 
part al] its right, title, and interest in and to tlie i)roperties and mining claims 
hereinafter speciflcally described." 

The proviso (heretofore quoted in the statement preceding this opin- 
ion), assured the enjoyment of the property by plaintiff for the full 
period of two years, but it did not change the character of the convey- 
ance by making it an executory, rather than an executed, contract. A 
lease to commence in futuro is grantable. Whitney v. Allaire, 1 N. Y. 
805 ; Becar v. Flues, 64 N. Y. 518. The lessee acquired an interest 
in the term, which he could assign, and for which he could maintain 
ejectment without any further act upon his part, if possession was 
withheld after his right of entry became complète. If the plaintiff's 
lessor had been in possession on July 1, 1906, and for any reason had 
refused to surrender possession to plaintiff, such refusai would not 
hâve operated to defer plaintift''s right of possession, notwithstanding 
plaintiff's enjoyment might hâve been postponed, and his term of two 
years might not hâve begun until after he obtained actual possession. 
This construction of the lease is reasonable, and appears to be in har- 
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mony with the whole instrument, for in another part thereof the 
lessor covenanted and agreed with the lessee that he would use ail 
reasonable endeavor and légal means to put the lessee in possession "on 
said Ist day of July, 1906, or as soon thereafter as possible." Any 
doubt upon this point, however, has been resolved by the pleading of 
plaintiff, which is framed upon the theory that plaintifï's right of pos- 
session accrued July Ist. He claims not under an agreement for a 
lease, but under an existing lease, and he asks for mesne profits from 
July 1, 1906 — profits to which he would bave no claiin unless bis right 
of possession accrued at that specified date. 

The estate of plaintiff as a lessee could only bave been perfected by 
his entry, but after July 1, 1906, which was the date alleged by plaintiff 
for the commencement of the term, his intcrest as lessee was such that, 
though not in actual possession, still he had a présent interest in the 
term, and could maintain ejectment. Wood's I^andlord & Tenant, p. 
266; Tyler on Ejectment, pp. 75, 77; Van Rensselaer v. Slingerland, 
26 N. Y. 580 ; Adams' Equity, p. 217. In Trull v. Granger, 8 N. Y. 
115, the right of possession in prsesenti was held to be ail that was 
necessarv to maintain ejectment, and an entrv is not necessary. 
And in Gardner v. I<;eteltas, 3 Hill (N. Y.) 332, 38 Am. Dec. 637, it 
was held that ejectment would lie by a lessee before entry against a 
stranger in possession, and wrongfully withholding from plaintiff. 
Plaintiff" being out of possession with a right of action in ejectment, 
his remedy was complète and adéquate against those in possession, it 
being indisputable that ancillary suit coukl be brought upon the équita- 
ble side of the court to restrain waste or destruction of the estate, 
pending the hearing and détermination of the action at law. Erhardt 
V. Boaro, 113 U. vS. 527, 5 Sup. Ct. 560, 28 h. Ed. 1113 ; Id., 113 U. 
S. 537, 5 Sup. Ct. 565, 28 L. Ed. 1116. 

Where there is a légal title, and one who holds it is kept out of 
possession by défendants holding adversely. the remedy is at law to 
recover possession. "Equity in such cases has no jurisdiction, unless 
its aid is required to remove obstacles which prevent a successful re- 
sort to an action in ejectment, or when, after repeated actions at law, 
its jurisdiction is invoked to prevent a multiplicity of suits, or there 
are other spécifie équitable grounds of relief." United States v. Wil- 
son, 118 U. S. 86, 6 Sup. Ct. 991, 30 E. Ed. 110; Harland v. Bankers 
et al. (C. C.) 32 Fed. 305. 

Plaintiff doubts whether ejectment would lie, sa3'ing that "it is very 
questionable whether if plaintiff should atterapt to proceed in eject- 
ment he would be able to maintain his action." That ejectment or- 
dinarily affords ample remedy to recover mesne profits cannot be 
disputed ; that it affords ample remedy to recover possession cannot 
be disputed; and that damages can be recovered in ejectment is also 
certain. Plis doubts must therefore rest upon the appréhension that 
in this particular case the law cannot give him ail the relief he nceds, 
because, in addition to the several kinds of relief just enumerated, he 
must bave a decree of cancellation of the fraudulent and altered lease 
to Webster, and a decree of removal of the cloud created thereby up- 
on his title, and because he must hâve injunction from further tres- 
pass in operating the property. It is this fuU relief that he prays. 
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seeking to justify tils prayer upon ttie ground that, where equity takes 
jurisdiction, it wjll give such full relief, whether légal or équitable, 
as to ail matters relating to the subject-matter of the bill, even though 
relief is granted in matters which would net hâve been the subject 
of équitable interposition, had they alone been the original subjects 
of the relief sought. Plaintiff has cited décisions holding that a bill 
to remove a cloud will lie, though plaintiff is out of possession, where 
his légal remedy is not adéquate, and that ejectment is an inadéquate 
reniedy in ail cases where, although plaintiff might recover posses- 
sion, a void instrument or niuniment of title would be left outstand- 
ing and uncanceled. Bunce v. Gallagher, 5 Blatchf. 48, Fed. Cas. 
No. 2,133, and Sayers v. Burkhardt, 85 Fed. 246, 29 C. C. A. 137, 
decided by the fédéral courts, are construed to sustain this proposi- 
tion. The latter was a case where the object of the suit was to re- 
move a cloud, and to set aside as fraudulent certain proceedings had 
in a State court, and to déclare the same null and void. But the weight 
of décision by the fédéral courts is against the doctrine that appellant 
relies upon, in that it is well established that, where plaintiff is not 
in possession, and défendant is, a suit to quiet title is not within the 
jurisdiction of a court of equity, where other relief as well is sought. 
And this is true, even though a number of additional reliefs are prayed 
for, part of which may be included within the jurisdiction of equity. 

Smyth V. N. O., C. & B. Co., 141 U. S. 656, 13 Sup. Ct. 113, 35 L. 
Ed. 891, cited in the opinions of many courts, is a leading case. Com- 
plainant there went into equity, asking that his title be adjudged valid, 
and for possession, and for rents and profits. In the bill it was al- 
leged that certain proceedings taken by the land department of the 
government were invalid, and that because of the invalidity of the 
proceedings, complainant's right was not defeated or impaired. The 
prayer also asked that complainant might be declared to be the owner, 
and put in possession of the premises described, and hâve an account- 
ing for rents and profits. An examination of the brief for the ap- 
pellant in that case shows that it was forcibly urged upon the court 
that the bill should be maintained in equity, because there was not 
an adéquate remedy at law, and because fraud was charged which 
prevented complainant from completing his title to a portion of the 
lands, and that a multiplicity of suits would be necessary, and that 
his title was threatened, and that it was the province of a court of 
equity to stop thèse acts, investigate the frauds, compel an account- 
ing, and that equity alone could afford adéquate relief. But Justice 
Field, for the court, said that notwithstanding the statements of the 
bill respecting the alleged illégal and fraudulent use of certain ancient 
grants, and the alleged illégal proceedings of the department, the bill 
averred possession by complainant of a légal title. Continuing, he 
said: 

"Whether that title can be enl'orced against other elaimants will dépend of 
course upon the validity of the ancient grants produced, and of the proceea 
ings by which Louisiana is alleged to hâve acqulred the property. That can 
be shown in an action at law, as well as in a suit in equity." 

It was further held that the allégations as to the illegality of the 
action of the land department, and the fraudulent proceedings of the 
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défendants in bringipg. forward the pretended ancient grants, were 
entirely unnecessary to the maintenance of the action, as the façts up- 
on which, title to the premises rested coyld^ be readily shown in an ac- 
tion at law. It was said that a'I the facts and questions necessary to 
détermine the right to the property could be considered and disposed 
of in a single action at law, and allégations of fraudulent proceedings, 
respecting the acquisition of the title, did not couvert the action at 
law into a suit in equity. Boston & Montana Min. Co. v. Mont. Ore. 
Pur. Co., 188 U. S. 633, 23 Sup. Ct. 434, 47 L. Ed. 626. 

In McGuire v. Pensacola City Co. et al., 105 Fed. 677, 44 C. C. A. 
670 (1901), the Court of Appeals of the Fifth Circuit dismissed a 
bill, where the plaintiff sued in equity, praying for an injunction to 
restrain défendants from interfering with certain lands, or commit- 
ting trespass thereon, for a receiver, for an account as to rents and 
profits ; that the title be quieted ; and that a tract of land be decreed 
to belong to plaintiff, together with rents and profits. The décision 
was that there was nothing alleged to confer jurisdiction, although 
the bill showed that the complainant had a légal title to the land, and 
that défendants had obtained possession by force, and were in pos- 
session. It was held that if the défendants weré trespassers they 
could be joined as défendants in an action in ejectment, and that the 
équitable jurisdiction would not be interposed to prevent a multiplici- 
ty of suits, as each défendant had a right to submit his claim of title 
and right to possession to a jury. It was also argued that the court 
had jurisdiction in equity to inquire into the allégations made of con- 
spiracy, fraud and violence. But the court said: 

"The fact that the défendants conspired to obtain possession of the land, 
or committed frauds and violence to obtain possession, the complainant hav- 
ing the légal title and the right to possession, does not confer Jurisdiction in 
equity of a suit to recover the lands. Thèse wrongs on the part of the de- 
fendants do not prevent the plaintiff from recovering the lands at law in eject- 
ment. Sueh averments in a bill to recover real estate and its rents, brought 
by a plaintiff ont of possession, and having the légal title against défendants 
in possession, do not confer jurisdiction in equity. Smyth v. Banking Co., 141 
V. S. 6.56, 660, 661, 12 Sup. Ct. 113, 35 L. Ed. 891. The averments that the 
défendants hold the lands under void judgments are without efCect as con- 
ferring jurisdiction, because the judgments could as well bè held void at law. 
Smythe v. Banking Co. (C. C.) 34 Fed. 825 ; Lewis v. Cocks, 23 Wall. 466, 469, 
23 L. Ed. 70." 

To the contention that the court had jurisdiction to quiet title from 
the cloud resting upon the land by the acts of the défendants, the court 
replied that it was well settled "that a plaintiff not in possession, hav- 
ing the légal title, cannot maintain a bill against défendants who are 
in possession to remove cloud from title." 

In Hanley v. Coal Co. (C. C.) 110 Fed. 62 (1901), the relief sought 
was a decree establishing a right and title of plaintiiîf to the possession 
and use of lands, that a trustée be appointed to carry into efîect a 
last will and testament, that an accounting be had, and for judgment 
and gênerai relief. Judge Rogers decided that a court of equity will 
not take jurisdiction, at the instance of a plaintiff out of possession, 
to détermine as between such plaintiff asserting title and a défendant 
in possession claiming adversely the simple and naked questions of 
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who holds the légal title to the land or the right to the possession 
thereof. He continued: 

"Nor is aiithority required to show that In such a case as that the equlty 
jurisdictloii of the fédéral court would not attach because facts are stated in 
the blll which, in a proper case, would give the court jurlsdiction, on the ground 
of an aceount between the parties, for the reason that an acoountiug dépends 
upon the title or right to possession, and the iurisdlction to try the title is in 
a court of law. Rev. St. U. S. § 723, [U. S. Comp. St. 1901, p. 583J article 7 of 
the Constitution of the United States. See, also, cases cited in volume 2 of 
the notes of Gould & Tucker to Rev. St. U. S. § 72.'î. Nor ean the equity Ju- 
risdlction of a fédéral court attach to quiet title in favor of a plaintifE who is 
either out of possession or has not acquired the légal titie, as agaijist a de- 
fendant in possession asserting adverse title. . Prost v. Spltley, 121 U. S. 552, 7 
Sup. et. 1129, 30 L. Ed. 1010; Dick v. Foraker, 155 U. S. 404, 15 Sup. Ct. 124, 
39 L. Ed. 201 ; Adoue v. Strahan (C. C.) 9T Fed. 691." 

In Bearden et al. v. Benner (C. C.) 130 Fed. 690 (1903), the prayer 
was that complainants' title be decreed and confirmed, that a certain 
deed be decided to hâve only conveyed a life estate, that, if neccssary, 
the deed be corrected and reformed, and thus a cloud be removed from 
complainants' title; that an aceount be had, and an order of sale be 
made, and that the proceeds be paid over to complainants ; and that 
a preliminary injunction issue restraining défendant from selling or 
incumbering the interests claimed by the complainants. The court 
treated the bill as one showing that the possession of the land in dis- 
pute was held adversely to complainants, and under a claim of title 
to the fee in défendant. Jurlsdiction was denied, the rule being up- 
held that "those only who hâve a clear légal and équitable title to 
land connected vyith possession hâve any right to claim the interfér- 
ence of a court of equity, to give them.peace or dissipate a cloud on 
the 'titki!' Jurlsdiction was also refused, notwithstanding the alleged 
necessity for an accounting; the court quoting from the leading case 
of Hipp V. Babin, 19 How.. 271, 15 L. Ed. 633, where Justice Camp- 
bell, for the Suprême Court, laid down the rule that, v/hen a party 
has a right to a possession which he can enforce at law, his right to 
the rents and profits is also a légal right, and must be enforced in the 
same jurlsdiction. Furthermore, Judge Speer held that although the 
bill might.have been maititained under the practice of the state of 
Georgia, yet that the courts of the United States, being controUed by 
the Constitution and the.acts of Congress, cannot deprive a person of 
his right to a trial by jury in an action at law. 

In United States Mining Co. v. Lawson et al. (C. C.) 115 Fed. 1005 
(1902), Judge Marshall very clearly reviews the principal cases bear- 
ing upon the question under Considération. , That was a bill brought 
for an injunction to restrain défendants from working on plaintiff's 
mining claim, and that the title of the pl.aintiff be quieted.' The ac- 
tion was looked upon by the learned judge as maintainable under the 
.statutes of the state of Ûtah, but, after référence to the seventh amend- 
ment to the'Constitution ôf the United States, and to section 723 of the 
Reyised Statutes, providing that suits in' equity shall not bè sustained 
in the fédéral courts wher'e a plain, adéquate, and complète remedy 
at law may be had, it- was pointed out that there was no averment 
that the plaintiff was in possession, but that it appeared that the title 
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of the plaintiff was a légal one, and that if défendants were in posses- 
sion the property could be recovered, and the title could be determined 
in an action of ejectment. The court said: 

"It is a familiar rule tbat, wliere a part of the relief to whieh plaintiff is 
entitled is équitable, a court of equity, having ,1uris(liction for tliis purpose, 
will ordinarily assume jurlsdiction of the entire case, and srant both the légal 
and équitable relief that the case demands. It is no less well settled that the 
rlght to an injunction to prevent the conti nuance of a wrong niay be a sufflcient 
équitable incident to give a court of equity jurisdietion of wliat would other- 
wise be a légal action. Eoot v. Railroad Co., lori U. S. 207, 2r, L. Kd. OTô ; 
Jésus Collège v. Bloom, 3 Atk. 2(')2; 1 Pom. ]•>!. .Tur. § 23V,. To bave tins ef- 
fect, however, the équitable relief must be sometliing more tlian simply in aid 
of a logal action or during its pendency. Courts of e(|uity do not usually un- 
dertake to try disputed légal titles to land. American Doclc & Improvemeut 
Co. V. Trustées for Public Schools, 37 N. .T. E(i. 2G6. And before a plaintiff 
is entitled to a permanent injunction restraining tlie violation of a coninion- 
law right, he must ordinarily establish this riglit at law. Colve Co. v. Broad- 
bent, 7 H. L. Cas. 601, 600. In the fédéral courts, at least, it is comnion prac- 
tice to proeeed in equity for an injunction to préserve real i)roi>erty pending 
légal proceedincs for the détermination of the title. Erhardt v. Boaro, 11. H 
U. S. 527, 5 Sup. et. r)60. 28 L. Ed. 111.3; Waterloo Jlin. Co. v. I>oe, 82 Fed. 
45, 27 C. C. A. 50; St. Louis Min. & Mill. Co. of Jlontana v. ilontana Min. 
Co. (C. C.) 58 Fed. 120; Stevens v. Williams, 5 Morr. Min. Kep. 4-li)." 

Décisions within this circuit are to the same efïect. In Cosmos Ex- 
ploration Co. V. Gray Eagle Oil Co., 113 Fed. 4, 50 C. C. A. 79, 61 
L. R. A. 230 (1901), the prayer was for a temporary injunction re- 
straining défendants from boring wells and removing oil, and for a 
decree that complainant had ftiU, complète, and équitable title to the 
premises involved, that a receiver be appointed, and that adverse claims 
of défendants be adjudged without right. This court held that the 
circuit court had no jurisdietion to try the title to the property, or to 
judge the complainant to be entitled to the possession thereof. The 
cases of Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. 
Ed. 873, and Black v. Jackson, 177 U. S. 349, 20 Sup. Ct. 048, 44 L. 
Ed. 801, were quoted from. to sustain the gênerai rtile that equity 
will not proeeed to détermine title or right of possession to lands 
brought by one who is out of possession against a claimant in posses- 
sion. Davidson v. Calkins (C. C.) 93 Fed. 230, wherein Judge Well- 
born ably reviews the décisions of the Suprême Court, was cited with 
approval. Cal. Oil & Cas. Co. of Ariz. v. Miller et al. (C. C.) 90 
Fed. 12. 

■ In Morrison v. Marker (C. C.) 93 Fed. 692 (1899), a decree was 
asked adjudging a deed to be fraudulent and void, and that it be can- 
celed, that complainant be adjudged to hâve a good and valid title, and 
that the title of complainant be quieted. Judge Morrow, sitting in the 
Circuit Court, decided that there was not a case stated within the eq- 
uitv jurisdietion of the court, and quoted with approval from Frost 
V. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 1010, where it 
was held that a person out of possession cannot maintain a bill to re- 
move a cloud vipon title, and to quiet the possession of real estate, 
whether bis title is légal or ec[uitable, for if his title is légal, his rem- 
edy, is by action of ejectment, and, if équitable, he must acquire the 
légal title. and then bring ejectment. 

In Northern Pacific Railroad Company v. Amacker, 49 Fed. 529, 1 
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ce. A. 345, this court again sustained the gênerai ruies as hér'eto- 
fore stated. That was a suit: seeking a decree declaring that défend- 
ants had no estate in certain lands claimed by the complainant, that 
the title'of the complainant was good, and praying that the défendants 
be enjoined froiii asserting claim to the lands, adverse to the com- 
plainant. Equity jurisdiction was denied. To like eftect is Southern 
Pacific Railway Co. v. Goodrich (C. C.) 57 Fed. 879 (1893). 

Similar questions were also involved in Empire State, Idaho M. & 
D. Co. V. Bunker Hill S. M. & C. Co., 121 Fed. 973, 58 C. C. A. 311 
(1903). Bill in equity was brought by the Empire State Company to 
quiet title to a certain mining claim. The controversy related to ex- 
tralateral rights. It was contended that possession of the property did 
net appear to be in the appellee, but the bill alleged that the appellee 
was in possession of ail of the Iode or vein, which extended beyond a 
certain plane, and within vertical planes of projectéd end lines. The 
court expressly regarded that as an averment of possession of ail that 
part of the Iode which was in controversy, and, when the point of pos- 
session was settled, proceeded to show that a trespass and threat to 
continue to extract ore were alleged, wherefore it was held equity 
would intervene. 

Among the décisions by courts of the states, that of Mary Ann 
Long's Appeal, 92 Pa. 171, bears closely upon the case under consid- 
ération. There the subjects of the bill in equity vyere leasehold estâtes. 
Fraud and conspiracy were set up, and nine kinds of relief were 
asked, including injunction, accounting, and that the interests claimed 
by plaintifï be declared his. The court held the case as properly in 
ejectment, looking upon it as one where plaintiff was really seeking to 
establish his title against défendant in possession. "Mer title," said 
the court, "may be worthless, but she has possession, and until he 
proves, by an action at law, that he has the right to that possession by 
virtue of good title, she cannot be disturbed. Haggin v. Kelly, 136 
Cal. 481, 69 Pac. 140. 

Appeliant relies largely upon the récent case of Big Six Develop- 
ment Co. v. Mitchell, 138 Fed. 279, 70 C. C. A. 569, as being direct 
authority that equity will retain his bill. The facts there presented 
an unusual case for injunctive relief, and the court, Judge Hook dis- 
senting, held that as the injury was to the res, equity had jurisdiction 
not only to restrain waste or threatened trespass, but having acquired 
jurisdiction might proceed "to settle the question of title, and to re- 
move the cloud." The doctrine thus expressed was applied to a very 
unusual condition of facts, and unless its meaning is circum.scribed by 
the peculiar features of the case, it would appear to be an extension 
of équitable jurisdiction beyond the rule of décision of this circuit, 
and of other circuits, as laid down in Kellar v. Craig, 126 Fed. 630, 61 
C. C. A. 366, and other fédéral cases aiready cited. 

It results from what we hâve said that, inasmuch as plaintifï has a 
complète remedy at law, his position invoking the gênerai equity pow- 
ers of the court cannot be upheld. Bruce v. Murray, 123 Fed. 366, 59 
C. C. A. 494. Manifestly, the principal issue involved in the case, and 
the one that should be first tried, is right of possession against défend- 
ants in possession, and défendants hâve a right to stand on their pos- 
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session until compelled to yield to better title, and to demand trial by 
jury as to whether plaintiff bas a true title. Fussell v. Gregg, 113 U. 
S. 554, 5 Sup. Ct. 631, 28 L. Ed. 993. 

As plaintiff claims no spécial rights under the Alaska Codes, other 
than such as he is entitled to under gênerai équitable principles, which 
it may be assumed are not narrowed by the Codes, it is unnecessary 
to consider the argument of the appellees to the effect that under 
Alaska Code Civ. Proc. §§ 301, 475, courts of equity wiU not déter- 
mine questions of title and right of possession at the instance of one 
eut of possession, in an action brought by such person against one in 
possession. 

The order dismissing the bill without préjudice to an action at law 
is affirmed. 



PACIFIC MUT. LIFE INS. CO. OF CALIFORXIA v. WEBB. 

(Circuit Court of Appeals, Eighth Circuit. November 6, 1907.) 

No. 2,563. 

1. Releasb— Release as Défense— Fbaud W.hicii Will Avoid Release at 

Law. 

Tlie only fraud which may be avalled of in an action at law iu a féd- 
éral court to avoid a formally executed release of the claim sued on is 
misrepresentation, deceit or trlckery prac-ticed to induce tlie exécution 
of a release which the signer never intended to exécute and upon which 
the minds of the contracting parties never met, and does not ineiude any 
of those misrepresentations of f act which may hâve been resorted to in 
order to persuade the claimant to agrée to the release as actually made. 
In such respect it Is immaterial whether the release is or is not under seal. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 42, Release, § 32.] 

2. Courts— FEDERAI, Courts— Equitable Défense in Action at Law. 

In the fédéral courts, the rule subsista that the distinction bet^veen 
légal and équitable défenses Is always recognized, and such rule cannot 
be affiected by state législation or practice permitting équitable défenses 
in actions at law. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, §§ 912, 913.] 

3. Release— Deeen SE in Aciton at Law— Pleading in Avoidancb— Fkatid. 

In an action on an accident Insurance policy in which a formai release 
of the claim executed by défendant for a stated considération was pleaded 
as a défense, a replication which in effect denied that plaintiff executed 
a release but alleged that if she did it was procured by fraud and deceit 
in that défendant'» agents represented to her that défendant was not liable 
on the policy and read affldavits to her purporting to state facts, known 
to them to be untrue, in support of such représentation, whereby she was 
induced to accept a sum of money from défendant which purported to be 
a gift, does not state such a case of fraud as would avoid the release at 
law. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

James C. Jones (Jones, Jones, Hocker & Davis, on the brief), for 
plaintiff in error. 

Frederick El. Bacon, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 
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'.ADAM.S, Circuit Jiidge. This was an action at law on a policy 
insuring Margaret Webb, the plaintiiï below, in the sum of $4,000 
against death of her husband as a resuit of external, violent, and ac- 
cidentai means. Défendant company amongst other défenses plead- 
ed accord and satisfaction, and in considération thereof the exécution 
by plaintiiï of a written release of any and ail claim against it by reason 
of the death of her husband. Plaintiiï in her reply denied any knowl- 
edge, or recollection of having executed the release, but pleaded hy- 
pothetically that if such release was executed by her it was procured 
by defendant's agent by "fraud, deceit, and misrepresentation of facts, 
and was for that reason without considération and void." On thèse 
pleadings the case went to trial. A paper consisting of the acknowl- 
edgment of receipt of $300 in full compromise and settlement of the 
demand sued for in this action and an unequivocal and formai release 
and discharge of défendant from any and ail liability for that demand 
was shown in évidence to hâve been executed by plaintiff and deliv- 
ered to the défendant in considération of the payment by the latter to 
the former of the agreed considération. In vievv of that proof, and at 
the close of ail the évidence, défendant requested the court to instruct 
tlie jury that plaintiff could not recover. Upon a refusai to so in- 
struct, and after exception had been saved thereto, défendant moved 
the court to exclude from the considération of the jury ail évidence 
given in support of the replication. The court overruled that motion, 
and défendant duly excepted. Verdict and judgment in favor of the 
plaintiff followed, and the case îs brought hère by writ of error for re- 
view. 

Whether the formai release was, until set aside by a proceeding in eq- 
uity, a bar to the présent action at law, is a question which underlies aH 
others and which we will first dispose of. Our attention is called to 
many cases on the gênerai subject that fraud vitiates ail contracts and 
to some which hold that a release may be shown even in actions at 
law to bave been procured by fraud and misrepresentation and its 
effect thereby avoided. But it is unnecessary and unprofitable to dwell 
long on those cases. The Suprême Court of the United States bas 
authoritatively settled the matter. Hartshorn v. Day, 19 How. 911, 
15 L. Ed. 605 ; George v. Tate. 109 U. S. 5G4, 26 h. Ed. 238; Union 
Pac. Ry. V. Harris, 168 U. S. 326, 15 Sup. Ct. 843, 39 h. Ed. 1003 ; 
Texas & Pac. Ry. Co. v. Dashiell, 198 U. S. 521, 25 Sup. Ct. 737, 49 
L. Ed. 1150. In Plartshorn v. Day, Mr. Justice Nelson, speaking for 
the court, said : 

"Fraud in the exécution of the iBStminent has always been admitted in a 
court of law, as wliere it has been misreail. or some other franc! or imposi- 
tion has been ])racticed upon the party in procurins his signature and seal. 
Tho fraud in thi.f aspect goes to the question wliether or not tlie instrunier.t 
ever had any légal existence. * » * " 

In George v. Tate the Suprême Court, speaking by Mr. Justice 
Swayne, said : 

"It is well settled that the only fraud pennissible to be proved at law in 
thèse cases is fraud touching the exécution of the instrument, such as mis^ 
reading, the surreptitious substitution of one paper for auother, or obtainlng 
by some other tridc or device an instrument which the party did not inteud. 
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to give. * * * The remedy is by a direct proceeding to avoid tlie in- 
strument." 

In Union Pac. Ry. v. Harris the question arose in connection With 
a lengthy and somewhat complicated charge to the jury. A clèar dis- 
tinction appears to hâve been made between the effect of misrepresent- 
ing what the release there in question was to embrace and misrepre- 
sentation of facts to procure the release as made. The contention o£ 
the plaintiff in that case was that the release was signed by him when 
ill and when he did not comprehend what he was doing, and that he 
was led td believe that he was signing a release of claims growing eut 
of bis illness only, such as outlays for doctors' services, and the like, and 
loss pî time for two weeks. The contention of the défendant was that 
the release was intended to include a settlement of ail matters of dif- 
férence between plaintifif and défendant, including the liability of the 
défendant for the injuries received by plaintiff. The issue related ex- 
clusively to what was the subject-matter of the release. The Suprême 
Court did not discuss the question but was satisfied to say that the 
charge on the whole was correct. Texas & Pac. Ry. Co. v. Dashiell 
also dealt exclusively with what was the subject-matter of the release, 
and incidentally is important for elucidating the real issue in Union 
Pac. Ry. V. Harris. 

Concerning the latter case the following observation is made : 

"Several défenses were made to tlie release, among otbers, that the minds of 
the parties never met on tlie principal snbject embraced in the release, name- 
ly, the damages for whieh the action was bronglit. ïhis défense \A'as com- 
plicated in the instructions of tlie court with the défenses of fraud and mental 
jncompetency to understand t!ie terms and extent of the release, and it is 
difficult to make satisfactory extracts froin the charge of the trial court. 
Eiiough, however, appears to show that tl\e court subniitted to the jury the 
fact of mistake of Injuries received, as bearing on the effect of the release, 
and this action was afflrmed by tliis court." 

In'view of the issues in the last two cases they do not déclare, as 
claimed by plaintifï's counsel, any différent rule than that declared in 
the Hartshorn and George Cases. The releases there in question did 
not embrace the injury sued for by the respective plaintifFs, and the 
replications to that effect were in the nature of pleas of non est factura. 
The conclusion from ail the cases in the Suprême Court is that the 
only fraud which may be availed of in an action at law to avoid a 
formally executed release of the claim sued on is misrepresentation, 
deceit, or trickery practiced to induce the exécution of a release which 
the signer never intended to exécute, and upon which the minds of 
the contracting parties never met, and does not include any of those 
misrepresentations of fact which may be resorted to in order to per- 
suade the claimant to agrée to the release as actually made. 

That the old rule of the Suprême Court still prevails is affirmed gen- 
erally bv the national courts. In Hill v. N. Pacific Ry. Co., 51 C. C. 
A. 54:4,"ll3 Fed. 914, the Circuit Court of Appeals for the Ninth Cir- 
cuit recognized and enforced it. In like manner also the Circuit 
Courts hâve recognized and followed it. Shampeau v. Connecticut 
River Lumber Co.^ (C. C.) 43 Fed. 760 ; Vandervelden v. C. & N. W. 
Ry. Co. (C. C.) 61 Fed. 54; Kosztelnik v. Bethlehem Iron Co. (C. C.) 
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91 Fed. 606; HiU v. N. P,acific Ry. Co. (C. C.) 104 Fed. 754; Such 
V. Bank of the State of New York (C. C.) 127 Fed. 450 ; Stephenson. 
V. Suprême Council (C. C.) 130 Fed. 491; Heck v. Missouri Pac. Ry. 
Co. (C. C.) 147 Fed. 775. 

The Circuit Court of Appeàls for the Sixth circuit, as evidenced by 
the cases of Lumley v. Raîlway Co., 22 C. C. A. 60, 76 Fed. 66, and 
Wagner v. National Life Ins. Co., 33 C. C. A. 131, 90 Fed. 395, differs 
from those jùst referred to. But in view of what we believe to be the 
doctrine of the Suprême Court, as declared and followed in the cases 
supra, we are unable to adopt the conclusion reached by the learned 
and distinguished judges of that circuit. 

Distinction is made by some courts between cases involving an in- 
formai receipt as distinguished from a formai release like Such v. Bank 
of the State of New York, supra, and between releases under seals and 
those not under seal. While there niay be some ground for a dis- 
tinction between cases involving a mère receipt, with no formai release, 
the considération of which rnay always be inquired into and explained 
and cases invqlving formai deeds of release, as to which we express 
no opinion, we are unable to perceive any différence in principle be- 
tween a formai release under seal and one not under seal. They may 
both alike be reformed, enforced or rescinded in equity. Certainly we 
cannot in this case give any considération to the (iifference if there be 
such. The présent release was not under seal, but was made in Mis- 
souri, and is subject to the law of Missouri. By that law the use of 
private seals in written contracts or other instruments theretofore re- 
qulred to be under seal is abolished, and a seal, if used, does not aiïect 
the force, validity, or character of the instrument or in any way change 
its significance or construction. Rev. St. Mo. 1899, § 893 [Ann. St. 
1906, p. 839]. 

Inspired doubtless by the varying and conflicting opinions of différ- 
ent judges of the Suprême Court of Missouri on iJie question now un- 
der considération, as illustrated by Girard v. St. Louis Car Wheel Ce, 
123 Mo. 358, 27 S. W. 648, 25 L. R. A. 514, 45 Am. St. Rep. 556, and 
Och V. M., K. & T. Ry. Co., 130 Mo. 27, 31 S. W. 962, 36 L. R. A. 442, 
the Législature of Missouri in 1899 enacted the foUowing law : 

"W'henever a release, composition, settlement or otlier discharge of the cause 
of action sued on sliall be set up or pleaded in tlie answer In bar to plaintifC's 
cause of action sued oui, it shall be permissible in the reply to allège any tacts 
èbowing or tendir^ to show that said release, composition, settlement or other 
discharge was fraudulently or wrongfully proeured frora plaintiff, and the 
issue or issues thus raised shall be submittèd with ail the other issues in the 
case to tlie jury, and a genepal verdict or Jinding upon ail the issues, includ- 
ing the issue or issues of fraud so raised, shall be sulBcient." Rev. St. Mo. 
1899, § 654 [Ann. St. 1906, p. 670]. 

This section is relied on by plaintiff's counsel in support of his con- 
tention that fraud, deceit> and misrepresentation practiced to secure the 
release in question may be shown in this action at law to avoid ife This 
st'atute, however, does not aid him. The rescission of the deed of re- 
lease sought to be accompUshed in this case is essentially and tradi- 
tionally an équitable remedy. It is peculiarly appropriate for the con- 
sidération of a chançellor and not of a jury. It dépends in many cas- 
es upon the exercise of a wise discrétion in the light of countervailing 



PACIFIC MUT, LIFE INS. CD. V. WEBB. 15& 

equities ; is frequently awarded on conditions imposed in the final de- 
cree, and only when the remedy is invoked without unreasonable de- 
lay. Tlie proof justifying it must be Clear, convincing, and unequivo- 
cal. In view of thèse rules governing the administration of an équi- 
table remedy, it is apparent that an action at law which is governed by 
more inflexible rules is not well adapted to administer that remedy. 
So manifest is this that rescission of contracts for fraud has, time out 
of mind, been a well-recognized subject of équitable cognizance. 

Whatever may be the practice in code states, where the ancient dis- 
tinction between légal and équitable remédies has been abolished, and 
where but one form of action is recognized, the rule subsists in the 
national courts that the distinction between légal and équitable dé- 
fenses is always recognized. "They cannot be mixed. Equitable suits 
must be on the equity side of the docket, and actions at law on the law 
side. * * * Whatever the practice may be in state courts, in many 
of which the code practice obtains, the distinction between actions at 
law and suits in equity, together with légal and équitable défenses 
being abolished, the same court administering both law and equity, 
such practice does not obtain in the courts of the United States." Levi 
V. Mathews, 145 Fed. 152, 151, 76 C. C. A. 123, 124. "Although the 
forms of proceedings and practice in the state courts bave been adopt- 
ed in the District Court, yet the adoption of the state practice must 
not be understood as confounding the principles of law and equity, 
nor as authorizing légal and équitable claims to be blended together 
in one suit." Bennett v. Butterworth, 11 How. 669, 674, 13 L. Ed. 
859. "The remédies in the courts of the United States are at common 
law or in equity, not according to the practice of state courts, but 
according to the principles of common law and equity, as distinguished 
and defined in that country from which we dérive our knowledge of 
thèse principles; and, although the forms of proceedings and prac- 
tice in the state courts shall bave been adopted in the Circuit Courts 
of the United States, yet the adoption of the state practice must not 
be understood as confounding the principles of law and equity, nor 
as authorizing légal and équitable claims to be blended together in one 
suit." Lindsay v. Shreveport Bank, 156 U. S. 485, 493, 15 Sup. Ct. 
473, 475, 39 L. Ed. 505, and cases cited. To the same effect see, also, 
Hill V. Northern Pac. Ry. Co., supra, and cases cited. 

We recognize that state statutes frequently create new and enlarge old 
équitable rights, and that substantive rights of that kind are enforced 
in the national courts, but we perceive nothing in the Missouri stat- 
ute in question of that character. It does nothing but change the 
forum of an équitable action from a court of equity, where it naturally 
belongs, to a court of law, where it does not naturally belong. While 
the state may do this with respect to its own courts, it clearïy has no 
power to legislate away the équitable jurisdicticn of the national courts. 

The case of Cowley v. Northern Pac. R. R. Co., 159 U. S. 569, 16 
Sup. Ct. 127, 40 L. Ed. 263, relied on by plaintiff's counsel, does not 
support his contention. The case concerns the rights of parties in 
the Circuit Court on removal of a suit from the state court. It dé- 
clares the obligation of the national courts to recognize and en force 
new rights created by state statute, but lest it sliould be distorted into 
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authority for plaintiff's présent, contention the court apparently in a 
precautionary way observes : 

"While the fédéral court may Ise copipelled to deal with the case aecording 
to the forms and modes of proceediiig of a court of equitj', it remains iii sub- 
stance a procceding undier thé statuté, with the original rights of the parties 
imchanged." 

To avoid the effect of the rtile of the Suprême Court on the sub- 
ject in question, learned counsel for plaintiff in his brief undertakes 
to assimilate the replication in this case to that in the Harris Case. 
He argues that this repHcation tenders the issue that there was no 
meeting of minds of the contracting parties, and that trickery was 
practiced in securing the exécution of the release as distinguished 
from that practiced to induce the agreement for the release. We 
think he is mistaken about this. The replication, so far as it is neces- 
sary to quote it for our présent purposes, is as follows: 

"That immediately after the death of her said husbaud [which occurred 
January 27, 1905] one Polk, the gênerai agent of the said défendant company, 
* * * came to her house, and theii and there stated that the défendant was 
uot liable ou the policy, and then and there inforuied her that her husband had 
died of disease, whereby the conipany was not liable. That afterwards, on 
]March 2d, 1905, or thereabouts, at the request of said Polk, she went to the 
ofHce of said Polk and the office of said company in the city of St. Louis, and 
said Polk and the attomey of said défendant, oui; Sample, from Chicago, again 
informed her that the company would not pay said policy and was not liable 
thereon, because her said husband had died of disease aud not accident, ail of 
which was false; and then and there said Polk and said Sample informed plain- 
tiff that tliey had in their possession certain affldavits, made by physicians, 
to the effect that her husband had died from disease or had beeu murdered, 
and that the corouer had rendered a verdict that her said husband had died 
of disease ; and said Polk and said Sample then and there read to plaintiff 
what purported to be affid:avits of certain persous, and what purported to be a 
verdict of the coroner of the said city of St. Louis, to the efteet that her said 
husband had either died from disease or had been slugged, from the effect of 
which injury he had died, ail of whieh was false and kuown by said Polk and 
said Sample to be false ; .and said Polk and said Sample, acting respectively 
as gênerai agent and attorney for said défendant company, then and there of- 
fered to give plaintiff' $300 as a gift. PlaiiitifC states that at the time she be- 
iug sick and iufirm and partially blind and not ablc to read and belng dis- 
tressed in mind on tlie aceount of the death of her said husband, and believ- 
Ing the statements of said Polk and said Sample, acceptcd said sum of $300, 
which purported to be a gift ; but plaintiff' has no knowledge or reeollection of 
ever having signed a release of said policy as set i'orth in said an.swer. And 
plaintiff states tliat because of the said misrepreseiitations and false statements 
of said défendant by its agents takiug ad\'ant!igo of her condition of mind and 
body, as aforesaid, the said release which is set up in defeudant's said answer, 
if auy was ever glven, was obtained by fraud. deeeit, aud misrepresentation, 
and was without considération, and is void and of no effect." 

Scrutiny of the replication discloses that the defendaitt represented 
to plaintiff that she had no cause of action and gave reasons for it, 
but offered, in order to get a release of any possible claim, a gift or 
considération of $300. The only statements of defendant's agents 
which are complained of are those to the effect that they had informa- 
tion which justified them in believing that plaintiff had no meritorious 
cause of action against défendant. She says she believed those state- 
ments, and accepted $300, "which purported to be a gift." Naturally 
enough it purported to be a gift and was a gift, if what the agent said 
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was true, namely, that the plaintiff had no cause of action. It will 
be noticed that plaintiff nowhere in the replication said that when she 
signed the release in question she believed she was signing a receipt 
for a gift. No allégations of the replication can be fairly construed 
into tendering an issue that the minds of the parties did not meet on 
the terms of the release as executed. The replication is a curions 
pleading. It does not confess the signing of the release, and avoid it 
on the ground that the minds of the parties had not met, or that it 
was falsely represented to her to be a receipt for a gift; but it is in 
effect a déniai by plaintiff that she ever executed a release, and a hypo- 
thetical plea that if she did it was obtained by fraud, deceit, and mis- 
representation. The bare fact, if it be a fact, that plaintiff was blind 
and not able to read, affords her no légal protection. As said by this 
court in Chicago, St. P., M. & O. R. Co. v. Belliwith, 28 C. C. A. 358, 
83 Fed. 437 : 

"A written contract is the highest évidence of tlie ternis of an agreement 
between tlie parties to it, and it is tlie duty of every coutracting party to learn 
and know its contents before be signs and delivers it. * * * If one can 
read bis contract, bis failure to do so is such gross négligence tliat it will 
estop him from deuyjng it, unJess be bas been dissuaded froni reading it by 
sonie trick or artifice practiced by tbe opposite party. If be cannot read it, it 
is as mucb bis duty to procure some reliable person to read and explain it to 
bim, before be signs it, as it would be to read it before be signed it, if be 
were able to do so, and bis failure to obtain a reading and explanation of it is 
such gross négligence as will estop bim from avoiding it on tbe ground that be 
was ignorant of its contents." 

The replication, in our opinion, discloses no advantage taken of the 
plaintiff by the defendant's agents to indtice her to sign the paper. 
If it shows anything, it shows that the release was obtained by fraud. 
deceit, and misrepresentation, which might, if proved, afford ground 
for rescission of the contract in equity. 

• The conclusion already foreshadowed is that the Circuit Court erred 
in not directing a verdict for défendant. This conclusion renders un- 
necessary any considération of the many other questions presented in 
the case. Until the release is set aside, it constitutes an effectuai bar 
to any action on the policy, and unless it shall be set aside, the other 
questions are moot questions only. The judgment is reversed, and 
the cause remanded, with directions to grant a new trial. 



NEDSON et al. v. BANK OF FERGUS COTJNTY. 

(Circuit Court of Appeals, Eightb Circuit. November 2.5, 1907.) 

No. 2,587. 

1. Corporations— FoRBiGN Corporations— Liabilitt or Directoes TJnder 
Montana Statute. 

Civ. Code Mont. § 4-51, as amended by Aet Feb. 26, 1903 (Laws 1903, 
p. 45, c. 32) providing tbat "every corporation baving a capital stock" 
sball annually, and within 20 days from and after the Slst day of De- 
cember, make a report, whieb sball state tbe amount of its authorized 
capital, and what portion bas been pald, and tbe amount of its debts, and 
tbat, if any sucb corporation sball fall to make such report, its directors 
157 F.— H 
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sïiall be Jolntly and ; Beverally liable for ail debts of the corporation then 
existing or ■(Vbicl:^ Oiayjibe tbereaftei; GQntrg^ctéd until sueb report shall 
be made and filed, bplng général in, ite language and baving been changed 
Into its présent form àftèr tbe adoption of tbe state Constitution, article 
15, § 11, of which provides tbat no forélgn corporation "shall bave or be 
allowed to exercise or enjoy witbin this state any greater rigbts or priv- 
ilèges" tban those possessed or enjoyed by domestic corporations, applies 
alike to domestic and foreign corporations doing business witbin tbe 
state, and tbe failure of sucb a foreign corporation to malse the required 
report rendefs its directors liable for tbe existing debts of the cor- 
poration. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 12, Corporations, §§ 
2529, 2530.] , , : 

2. CONSTITTjTIONAI, LlAW^EîEtliBOSPECTIVE I/AWS— AmENDMENT OF STATUTE. 

The amendment of such section of tbe statute by Aet Feb. 26, 1903 
(Laws 1903, p. 4p, c. 32), which merely changed tbe time when the report 
is required to be filed, does not render it a rétrospective law, witbin tbe 
prohibition of Const. Mont. art. 15, § 13, as applied to debts of a corpora- 
tion contracted before Its enactmeut. 

3. Appeal and Eeroe—Review— Excessive Judgment. 

Tbat a judgment is excessive cannot be assigned for error In the Cir- 
cuit Court of Appeals. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 3944^947.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Newel H. Clapp (George M. Nelson and Charles W. Farnham, on 
the brief), for plaintiiïs in error. 

Edward P. Sanborn and S. H. Mcintire, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

ADAMS, Circuit Judge. Since June, 1902, the New Year Gold 
Mines Company, a corporation of West Virginia, has had its princi- 
pal office and has conducted its opérations consisting of mining in 
Fergus county. Mont. On December 31, 1902, it owed the défendant 
in error, the Bank of Fergus County, and another corporation which 
assigned its claim to the bank, some $12,000. The Mines Company 
failed to file, within 20 days after December 31, 1903, in the office of 
the clerk of Fergus county, a report, signed by its président and ma- 
jority of its directors, stating the amount of its capital stock, the 
proportion thereof paid in, and the amount of existing indebtedness, 
as required by section 461- of the Civil Code of Montana, as amended 
by the act of February 26, 1903 (Laws 1903, p. 45, c. 32) ; and this 
suit was brought against the directors to enforce liability for the debts 
of the corporation created by such failure. The Circuit Court held 
them liable and this writ of error challenges that judgment. 

The section in question reads in part as follows : 

"Every corporation baving a capital stocli, shall annually and within twenty 
days from and after the thirty-first day of December, make a report wbicb 
shall state" etc. "If any^ sucb corporation shall fail so to do, ail the directors 
of tbe corporation shall be jointly and severally liable for ail debts of tbe 
corporation tlien existing or which may be tbereafter contracted until such 
report shall be made and filed; * » ♦ " 
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Défendants' counsel contend that the statute does not mean what 
its introductory words, "Every corporation having a capital stock 
shall," etc., apparently indicate, but that it relatçs to domestic cor- 
porations only, and not at ail to foreign corporations, like the Mines 
Company. In maintaining this contention the history of the statute is 
appealed' to. Section 15, tit. 1, p. 28, of the Territorial Laws of Mon- 
tana for the year 1867, imder the title "An actto provide for the forma- 
tion of corporations for certain piirposes" is as follows : 

"Erery such coinpany shall annually wlthin twenty days from the Ist of 
September make report which * » * shall state, * * * and if any 
of said companies shall fail to do iso ail the trustées of the compaiiy shall 
be jolntly and severally liahle for ail debts of the company then existing and 
for ail that shall be eontraeted before sucli report shall be made." 

This section, which is the origin of the one invoked by the plaintiff 
in this case, clearly relates to domestic corporations, and subjects di- 
rectors of such corporations only to liability for its debts. This section 
15 was carried forward into the Codified Statutes of Montana (1871-73) 
as section 15, c. 18, p. 409, which relates mainly to domestic corpora- 
tions. Section 46 (page 419) however, of that chapter, relates to for- 
eign corporations and requires that they, as a condition of doing busi- 
ness in Montana, shall file for record with the Secretary of the Territory 
and in the office of the recorder of the county in which they pro- 
pose to do business a copy of the charter or certificate of incorporation 
duly verified as therein pres'cribed. Chapter 15, div. 5, of the Re- 
vised Statutes of 1879, entitled "Corporations for Industrial or Pro- 
ductive PuTposes," contains sections 258 and 289, which are identical, 
respectively, with section 15 of the Laws of 1867 and section 46 of 
chapter 18 of the Codified Statutes of 1871-72. 

Up to this time it will be seen that domestic and foreign corpora- 
tions had been treated separately and quite differently in the statutes. 
The first had been required to file verified statements showing the 
amount of their authorized capital and what portion had been paid in 
and the amount of their debts. The second had been required to file 
only certified copies of their charters or certificates of incorporation. 
By an act approved July 23, 1879 (Laws 1879, [Ex. Sess.] p. 8), the 
Législature of Montana for the first time enacted that foreign corpo- 
rations should be required to file, among others, the statements before 
that time required of domestic corporations, with some additional in- 
formation touching assets and liabilities. The penalty for failure to 
do so (instead of subjecting the directors to liability for the debts of the 
corporation) was to invalidate the contracts of the foreign corpora- 
tions made during the continuance of such failure and subject the cor- 
porations themselves to fines. This last act was carried forward into 
the Compiled Statutes of 1888 as chapter 84, div. 5, which has for its 
title "Foreign Corporations." It deals exclusively with such corpora- 
tions, making no change in the penalty theretofore prescribed for fail- 
ure to make the required statements. Chapter 25 of the compilation of 
1888 has for its title "Corporations for Industrial or Productive Pur- 
poses," and first deals with the method of organizing corporations in 
the state of Montana — that is, with the organization of domestic cor- 
porations; and then in section 460 is found a reproduction of section- 
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15 of chapter 18 of the Codified Statutes of 1871-72 with its peculiar 
penalty for noncompliance with its provisions. So that in the com- 
pilation of 1888 domestic and foreign corporations are the subjects of 
différent sections, and both are required to file certain statements (one 
a statement of capital stock authorized and paid in, and its debts ; the 
other, the statement just mentioned, together with additional showing 
of the amount of assets and some other détails not required of domes- 
tic corporations), and they are subject to différent penalties for failure 
to file the statements. 

It may be conceded that section 4G0 of chapter 25, which contains the 
only provision subjecting corporate directors to liability for corporate 
debts for failure to make required statements, has relation only to do- 
mestic corporations. Its introductory words, "Every such company," 
are clearly referable to the kind of corporation provided for in anté- 
cédent sections, and they were domestic corporations. 

In 1889 the state of Montana adopted its Constitution and ordained 
(article 15, § 11) : 

"That no company or corporation formed under the laws o( any other 
country, state or terrltory shall hâve or be allowed to exercise or enjoy withia 
this state any greater rights or privilèges than those possessed or enjoyed by 
corporations of the same or similar character created under the laws of 
the state." 

In February, 1895, code commissioners appointed by a previous Lég- 
islature submitted to the Législature then in session their report rec- 
ommending the adoption of four codes, the Political Code, the Civil 
Code, the Code of Civil Procédure, and the Pénal Code. Thèse were 
adopted in the form known as "Montana Statutes and Codes" (1895). 
Section 299 of the Civil Code so adopted is in the foUowing language : 

"Every corporation shall semiannually within twenty days from the flrst 
days of January and July make report, whicli shall * * * state the 
amount of the capital and of the proportion actually paid in, and the amount 
of the existing debts, * ♦ * and if said corporation shall fail to do so, ail 
the directors of the corporation shall be jointly and severally liable for ail 
debts of the corporation then existing, and for ail that shall be contracted 
before such report shall be made." 

The foregoing was reported and adopted as part of the Civil Code. 
Afterwards, by an act approved March 14, 1895, the Législature 
amended section 299 of the Civil Code so as to make the same read as 
foUows : 

"Every corporation having a capital stock shall annually * * • [in- 
stead of "Every corporation shall semiannually," as before] make a report," 
etc. 

This section as amended finally went into the Civil Code of 1895 as 
section 451, under the gênerai title, "General Provisions Applicable 
to ail Corporations," but under a subtitle, "Corporations Defined and 
How Organized." 

Section 1030 of the Civil Code, under the title of "Foreign Corpora- 
tions," is practically a reproduction of the original act of July 23, 1879, 
and re-enacts its conditions requiring statements, etc., upon which for- 
eign corporations may do business in the state, but does not subject 
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their directors to liability for their debts for failure to make the state- 
ments. 

The act of Februray 26, 1903 (Uws Mont. 1903, p. 45, c. 32), which 
is the last expression of the Législature on the subject, amends section 
451 of the Civil Code so as to change the time within which reports 
should be filed from "within twenty days from and after the fîrst day 
of September" annually to "within twenty days from and after the 
thirty-first day of December" annually. 

It is in view of this législative history that défendants' counsel con- 
tend that the liability of corporate directors for the debts of their cor- 
porations for failure to file required statements is limited to domestic 
corporations only. Is this sound? We think not, and for the follow- 
ing reasons : 

1. The language of the statute as it now stands is broad enough, 
when literally read, to subject the défendants who were directors of 
the Mines Company to liability for plaintift's debt. It reads, "Every 
corporation having a capital stock shall annually within twenty days 
from and after the thirty-first day of December make a report," etc., 
and in case of failure to do so it subjects its directors whose duty it was 
to sign the report to liabiHty for ail its debts. The Mines Company 
was a corporation having a capital stock and in other respects cornes 
within the contemplation of the statute. Presumptively, therefore, the 
défendants are liable for the debt sued for in this action. The lan- 
guage of the law, being clear and unambiguous, leaves little, if any, 
scope for judicial construction. United States v. Wiltberger, 5 Wheat. 
76, 96, 5 L. Ed. 37; Brun v. Mann, 80 C. C. A. 513, 151 Fed. 145, 157. 

2. In view of the constitutional prohibition (first effective in 1889) 
against allowing a foreign corporation to exercise or enjoy any greater 
rights or privilèges than those possessed by domestic corporations, it 
was a reasonable and appropriate thing for the Législature to change 
the old law, which subjected directors of domestic corporations only 
to liability for their debts, so as to subject directors of both domestic 
and foreign corporations alike to that liability, and thereby to har- 
monize the statute with the Constitution. Grenada Countv Supervisors 
v. Brogden, 112 U. S. 261, 269, 5 Sup. Ct. 125, 28 L. Ed. 704; Wil- 
liams V. Gaylord, 42 C. C. A. 401, 103 Fed. 372, 375. That prohibi- 
tion certainly indicated to the Législature a gênerai organic policy 
which reasonably actuated it to subject directors of domestic and for- 
eign corporations alike to liability for the debts of their respective cor- 
porations. 

It is argued against this that the prohibition is against foreign cor- 
porations only, and cannot be invoked to afifect individual director's 
xesponsibility for the indirect conséquences of violating law by their 
corporations. This may, as broadly stated, be true. Nevertheless it 
is a discrimination in favor of one class of corporations to enable it 
to secure and hâve directors who shalI not be subject to personal lia- 
bility, while another class is not permitted to enjoy that advantage. 
The former could doubtless more readily secure directors and officers 
than the latter. The case of Crisswell v. Montana Cent. Ry. Co., 18 
Mont. 167, 44 Pac. 525, 33 L. R. A. 554, invoked by défendants' coun- 
sel deals with the question whether a given statute is in conflict with 
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the provisions of article 15, § 11, of the Constitution, and is of little 
value on the présent inquiry concerning the législative intent in enact- 
ing the Code of 1895, in the light of the then existing constitutional 
provision. 

3. There are many évidences of an intelligent and determined pur- 
pose on the part of the Législature, in 1896, to change the law on the 
subject in question from what it had been before. Up to that time ail 
the législation imposing personal liability on directors had been limited 
to directors of domestic corporations, and ail the statutes on the sub- 
ject, from and incîuding the initial act of 18G7, had begun with the 
words, "Every such company shall * * * make report," etc., and 
those words clearly referred to antécédent sections of the law con- 
cerning domestic corporations only. In 1895 a noticeable change in 
phraseology took place. The codifying commissioners first made their 
report, recommending, among other things, the Législature to omit 
the word "such," and to require two annual reports by corporations, 
instead of one as before. Their report was adopted as a whole, and 
section 299, which related to the subject in question, was according to 
its terms broad enough to embrace ail corporations, instead of do- 
mestic corporations as before. But this is not ail. The attention of 
the Législature was again called to the subject, and at the same ses- 
sion (1895) it amended section 299 of the Civil Code by limiting its 
opération to corporations "having a capital stock" and limiting the 
reports to be filed to one annual report, instead of two semiannual re- 
ports, as before. The act as so amended went into the Statutes and 
Codes of 1895 as section 451 of the Civil Code. Later, on February 26, 
1903, the Législature again took up section 451 and by an amendment 
of that date changed the tirae for niaking corporate reports from 
"within twenty days after the first day of September" to "within 
twenty days after the thirty-first day of December" of each year. The 
Législature apparently discovered no doubtful or ambiguous phrase- 
ology which it desired to correct. 

The resuit of thèse modifications of the old law was to make the 
provision in question embrace, according to its terms, ail corporations 
which had capital stock, as distinguished, prohably, from religious, so- 
cial, and benevolent corporations, which had no capital stock, and to 
require them to make one annual report, instead of two, as recom- 
mended by the commissioners. It thus appears that the législative 
mind had been sharply called to the subject in question on three dif- 
férent occasions, and that it finally left section 451 so as to clearly and 
unequivocally embrace foreign corporations as well as domestic. In 
such circumstances it would be unreasonable to conclude that the lan- 
guage finally adopted was the resuit of inadvertence and did not ac- 
curately express the législative purpose. The Législature must be 
presumed to hâve had some purpose in deliberately changing the 
phraseology of the old law, and persistently adhering to the change, 
when subséquent amendments called critical attention to it. 

But it is said that section 451 of the Civil Code is found under a sub- 
head "Corporations Defined and How Organized," denoting domes- 
tic corporations, and not under the title "Foreign Corporations," un- 
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der which is found mam', and presumptively, as it is claimed, ail, the 
provisions concerning them, and that ail its associated sections con- 
cern domestic corporations only. An argument is deduced from this 
fact in favor of the défendants' contention. VVhatever aid the spé- 
cial location of this section in the statutes inight otherwise give us, 
vve are precluded by the Législature itself from drawing any presump- 
tions therefrom. Section 5182, subd. 3, of the Political Code, which 
forms a part of the "Statutes and Codes" in question provides as fol- 
lows: 

"The arrangement and elassifleation of the several parts of said Codes bave 
been made for the purpose of convenience and orderly arrangement and there- 
fore no implication or presumption of a législative construction is to be drawn 
therefrom." 

This section amounts to a législative déclaration against indulging 
in the presumption invoked by défendants' counsel. 

It is also argued, in view of other provisions of the statute in ques- 
tion, that the Législature intended to restrict the words "Every cor- 
poration having a capital stock" to domestic corporations having a 
capital stock, To this argument we bave given careful considération ; 
but, for reasons already pointed out, vve do not think it correctly inter- 
prets the législative will. 

The contention that the judgment below was excessive cannot be 
considered by us. No error of this kind was assigned, and, if it had 
been, under firmly settled authority we could not consider it. Illinois 
Cent. R. Co. v. Davies, 76 C. C. A. 613, 146 Fed. 247. 

Contention appears to be made in the brief of défendants' counsel 
that the amendatory act of 1903, under the provisions of section 13 of 
article 15 of the Constitution of Montana, which prohibits rétrospective 
laws, is inapplicable to the présent case, because the debts sued for 
were contracted by the Mines Company before it was enacted. This 
contention, as we remember it, was abandoned at the oral argument. 
If not, it is untenable. Diamond Glue Co. v. United States Glue Co., 
187 U. S. 611, 614, 23 Sup. Ct. 206, 47 L. Ed. 328. The amendment 
in question is a constitution al and appropriate exercise of the sovereign 
power of the state over corporations, whether domestic or foreign, 
in the nature of a régulation to secure safety to its citizens and con- 
formity to its internai policv. Hooper v. California, 155 U. S. 648, 
16 Sup. Ct. 207, 39 E. Ed. 297; Orient Ins. Co. v. Daggs, 172 U. S. 
557, 19 Sup. Ct. 281, 43 L. Ed. 552 ; New York Life Ins. Co. v. Cra- 
vens, 178 U. S. 389, 20 Sup. Ct. 962, 44 L. Ed. 1116; Pinney v. Nel- 
son, 183 U. S. 144, 22 Sup. Ct. 52, 46 L. Ed. 125. Moreover, the 
Mines Company was subjected to no new duty or burden by the 
amendment of 1903. The obligation to make reports had been upon ail 
foreign corporations for many years before the debts in question were 
created. The only change made by the amendment was in respect of 
the time when reports should be made. Other than in that incidental 
feature the old law continued in force, and governed the conduct of 
ail foreign corporations as well after the amendment as before. So 
far as the new law was a re-enactment of the old one, it was an af- 
firmation and continuation of the old law and not new législation. 
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Great Northern Ry. Co. v. United States, 84 C. C. A. 93, 155 Fcd. 
945. 

The judgment of the Circuit Court must be affirmed, and it is so or- 
dered. 



UNION PAO. R. CO. et al. t. KOSEWATER. 

(Circuit Court of Appeals, Eighth Circuit October 28, 1907.) 

No. 2,4G8. 

1. RaILBOADS— INJUBT OF PEBSON AT CBOSSING— COTSTEIBUTOBT NKai,IOENCI>— 

Question fob Jury. 

"Where plaintlffi, who was drivlng upon a city street in the evening, on 
approaching a railroad crosslng having four tracks, stopped on signal 
of the flagman before reaching the first track, and walted untU some en- 
glues had passed, and then In obédience to a signal of the flagman started 
on after flrst looklng and Ustening, and was stnick by a train on the sec- 
ond track, the question whether or not he was guilty of contrlbutory nég- 
ligence In falling to continue to look and listen after startlng across was 
not one of law but of f act, to be determined by the jury, In vlew of the cir- 
cumstances of the partlcular case. 

[Ed. Note. — For cases in point, see Cent. Dlg. roi. 41, Rallroads, § 1187.] 

2, Same— DuTT TO Look and Listen — Signal feom Flagman. 

The placing of gâtes or the statloning of flagmen at railroad crosslngs 
in a city are not dutles Imposed by statute or municipal ordlnance on 
railroad companies, or voluntarily assumed by them, for the purpose of 
relleving the traveler on the street from taking those précautions for his 
owu safety rajuired by the long-settled rule of law, but as addltlonal 
précautions to nieet the înereased péril resulting from local conditions 
In cities; and open gâtes, or a signal from a flagman to cross, do not re- 
lieve a traveler from the duty to look and listen before entering upon the 
tracks. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Rallroads, § 1072.] 

In Error to the Circuit Court of the United States for the District 
of Nebrasica. 

Edson Rich and WilHam Baird (W. S. Kenyon, on the brief), for 
plaintiffs in error. 

W. J. Connell (Simëon Bloom, on the bTÏef), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Charles Rosewater sued the Union Pacific 
and the Illinois Central railroad companies for personal injuries sus- 
tained in a collision at a crossing. He recovered a judgment against 
them jointly, and they now seek its reversai. The facts developed at 
the trial are as follows : The plaintiff, a physician, was driving in his 
phaeton northward on Thirteenth street in Omaha, Neb., about 8 
o'clock of a January evening. The street is one of the important, 
much traveled thoroughfares of the city. As he was approaching the 
intersecting tracks of the Union Pacific, upon one or more of which 
the Illinois Central had the right to operate its trains, he was signaled 
to stop by a flagman who was in the service of both companies. The 
signal was given by lantern, and the plaintiff stopped with his horse's 
head three or four feet south of the south track. There wcre four of 
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thèse tracks, and, for convenience, they will be referred to numerically 
beginning with the one nearest the plaintiff. They crossed the street 
at somewhat of an angle — not squarely — and as they proceeded west- 
ward they curved towards the south, out of sight. The plaintiff's vievv 
to his left or westward was obstrncted to some considérable extent by 
a stone wall built along the side of the street to support a viaduct which 
crossed overhead behind him. The north end of the wall was about 10 
feet from the south track, at which point the wall was 6.3 feet high. As 
it receded southward along the street side, the wall rose in height until 
it attained its maximum for the support of the overhead viaduct struc- 
ture. From the end near the south track the wall curved westward at 
substantially the same height, and served to retain a fiU upon which was 
laid the track that crossed on the viaduct. There was a similar obstruc- 
tion on the east side of the street to the right of the plaintifï as lie sat 
in his phaeton, but we are not specially concerned with it. The flag- 
man gave plaintiff the stop signal from his customary stand on the 
north side of the tracks. Immediately after the plaintiff stopped, two 
Union Pacific engines, coupled together, went westward over the 
Crossing upon the third track. After they passed, the flagman both 
signaled with his lantern and verbally directed plaintiff to cross. As 
to this there was a conflict in the évidence, but as that was the issue 
which the trial court submitted to the jury we take the verdict as set- 
tling the fact hère. In obédience to the flagman's direction the plain- 
tiff applied the whip to his horse, and drove over the first track and 
upon the second, where he was struck by an Illinois Central train com- 
ing from the west at a speed variously estimated by witnesses at from 
15 to 35 miles per hour. The injuries complained of were caused by 
this collision. The headlight of the locomotive was burning. The 
flagman knew the train was coming. There was testimony that consid- 
érable steam and smoke from the Union Pacific engines were driven 
by the wind towards the plaintiff, but whether they were sufficient to ob- 
scure his vision as he started to cross remains an unsettled question. 
The issues of fact were so narrowed by the trial court that the verdict 
does not answer it. A civil engineer testified, and his testimony was 
not denied, that a man standing about five feet south of the first track 
where the plaintiff's horse stood could see westward upon the second 
track, over which the Illinois Central train came, a distance of 375 
feet. But the plaintiff, as he sat in his vehicle, was 6 or 7 feet further 
away, and no measurements were taken from his position. If the 
plaintiff had driven forward to place himself at the point from which 
the measurements were taken, his horse would hâve been upon the 
first track. The first and second tracks were a little more than 10 feet 
apart. The plaintiff testified that, upon receiving the direction of the 
flagman, he first looked to the left and to the right, and perceiving 
no train approaching he drove forward. He also said that, after start- 
ing forward, he did not again look along the tracks, but "relied on the 
order of the flagman, together with the invisibleness of any danger." 

Thèse are the substantial facts, and on them the défendants moved 
the trial court for a directed verdict (1) because no négligence on 
their part was disclosed — that is to say, no négligence of their flagman ; 
and (2) because contributory négligence of the plaintiff was shown. 
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The first of thèse assertions, obviotjsly untenable, nèed not be further 
mentioned. As tothe second: Assuming; for the mornent that the 
maintenance of a flagman :at the crossing, and his signal to the plain- 
tiflf to cross the tracks, did not reheve the latter from the duty to take 
those précautions for his safety which the law imposes in cases where 
no flagmen are présent, can it be said the évidence that he failed in 
his duty was so conclusive as to justify a court in holding that he neg- 
ligently contributed to his own injury? We think not. It is a settled 
rule of law that the traveler upon a highway must look and listen be- 
fore venturing upon the tfack, and that he must, if possible, perform 
that duty at some point in his approach where performance will be ser- 
viceable. It is conceded that the plaintiff stopped close to the track, 
and he testified that after receiving the flagman's direction, and before 
venturing further, he looked for coming trains, but saw nothing. It 
is true that after driving on the track he did not again look to the right 
and left, but we cannot say that it was his duty to do so. The rule of 
law does not gO so far. When a traveler upon a highway is approach- 
ing a railroad crossing — a place of danger — it is altogether reasonable 
that he should use his sensés to discover whether' it is safe to go upon 
it, and also to stop before doing so if the physical surroundings make 
that further précaution necessary. He is then in safety and entirely 
master of his movements, and, as ail reasonable minds agrée that such 
measure of care should be taken for the préservation of life and limb, 
the law has prescribed its exercise as an imperative duty. But when 
the traveler has performed his fuU duty in that respect, and has driven 
upon the crossing at the invitation of a flagman stationed there by the 
failroad company to assist in the prévention of accidents, whether^ iu' 
addition to his attention to the guidance of his vehicle, he should con- 
tinue to look to the right and to the left is a more doubtful proposition. 
He is then in a position of possible péril, and, in view of the varions 
emergencies likely to arise, just what particular précaution he should 
take is not so clear and plain as to justify its prescription as a définite, 
fixed rule of conduct. Were it otherwise, the doing of the very thing 
prescribed might lead to disaster. The measure of care and caution to 
be observed in such cases should be more adjustable to the particular 
conditions and emergencies, and is that active watchfulness which or- 
diiiârily prudent men would adopt under like circumstances ; and the 
question whether the traveler fell short is one for the jury. In the very 
case before us, had the plaintiff looked while his horse was upon the 
first track and seen the headlight of the rapidly approaching' train, it is 
doubtful that in the darkness he could hâve told upon which of the 
tracks, running closely parallel, it was coming; and in case of uncer- 
taihty his natural impulse would hâve been to hasten forward rather 
than to turn backward. It is not at ail clear that the précautions which 
counsel claim tQ be imperative would hâve been effectuai to prevent 
thé collision. The plaintiff was not a pedestrian, having quick control 
of his own movements, whose vigilant use of the sensés affords almost 
a complète assurance of his personal safety; but he was incumbered 
with a horse and vehicle, more unwieldy in management, and which 
to some extent haturally required attention. This distinction is recog- 
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nized in Blount v. Railway, 9 C. C. A. 52G, 61 Fed. 375, in which it 
was held that a pedestrian who accepted the invitation of open gâtes 
was nevertheless guilty of contributory négligence in failing to look 
and listen. 

But it is said that the physical facts show that the plaintiff could 
hâve seen had he looked before venturing upon the crossing un- 
less the présence of steam and smoke temporarily obscured his vision, 
and that in the latter case it was his duty to wait until they passed 
away. Clear physical facts prevail over the testimony of a witness and 
over the presumption that one injured or killed took care for his safe- 
ty (Tomlinson v. Railway, 67 C. C. A. 218, 134- Ked. 233) and if plain- 
tiff could hâve seen it must be assumed that he did not look or that 
looking he tried to cross ahead of the train. But the state of the évi- 
dence does not warrant us in saying either that his vision was tempor- 
arily obscured by steam and smoke or that under most favorable con- 
ditions he could hâve seen the headlight from where he sat in his ve- 
hicle. Counsel for défendants attempt a démonstration that he could 
hâve seen had he looked, but in doing so they speculate as to the speed 
of the horse, make estimâtes of the time that elapsed before the colli- 
sion and finally split a second into halves. The premises are too debat- 
able to warrant such a conclusion by a court whose sole province in 
a case like this is the correction of errors of law. The défendants were 
not entitled to a directed verdict. 

The trial court, however, did not submit to the jury the questions 
whether plaintiff looked before driving on the crossing, and whether 
he could hâve seen had he looked. The défendants requested instruc- 
tions specifically defining the plaintiiï's duties as in ordinary cases, but 
the court declined to give theni. On the contrary, it instructed the 
jury that, if the flagman signaled the plaintiff to cross, the latter had 
a right to présume that it was safe for him to do so, "unless he knew 
the danger of doing so, and that the danger was so obvious and threat- 
ening that no man of ordinary care and prudence would hâve assumed 
the risk." Out of the giving and refusai of the instructions mentioned 
arises the serious question in the case. 

Does the signal of a flagman at a railroad crossing of a city street 
relieve the traveler on the highway of the duty to look and listen before 
venturing upon the tracks? The additional précautions to prevent ac- 
cidents, such as gâtes and flagmen, with their means of giving wam- 
ing, are adopted in view of the greatly increased dangers at such cross- 
ings. The noise of city trafîîc, the number of pedestrians and vehicles 
upon the street, the haste and activity of urban life, the frequency of 
the passing of engines and trains, and the proximity of buildings and 
other structures to the tracks make such précautions necessary. They 
are designed to meet the increase of péril resulting from local condi- 
tions and the congestion of traffic. Such additional précautions are not 
imposed by statute or municipal ordinance upon railroad companies, 
or voluntarily assumed by them for the purpose of relieving the traveler 
upon the street from the taking of those simple précautions for his own 
safety which the long-settled rule of law requires of him. To hold 
otherwise would tend to defeat the very purpose for which gâtes and 
flagmen are maintained. It would resuit not so much in lessening 
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danger and ensuring safety as in the mère transference of a mutual 
obligation to exercise care entirely to the shoulders of one of the par- 
ties. The courts are divided upon the question, some holding the 
traveler must still look and listen (Greenwood v. Railroad, 124 Pa. 572, 
17 Atl. 188, 3 L. R. A. 44, 10 Am. St. Rep. 614; Railway v. Frantz, 127 
Pa. 297, 18 Atl. 22, 4 I,. R. A. 389; Berry v. Railroad, 48 N. J. Law, 
141, 4 Atl. 303 ; Ellis v. Railroad, 169 Mass. 600, 48 N. E. 839. See, 
also, Merrigan v. Railroad, 154 Mass. 189, 28 N. E. 149); others 
that he may rely whoUy upon the invitation of the flagman or the open 
gâte (Railroad v. Webb, 90 Ala. 185, 8 South. 518, 523, 11 L. R. 
A. 674; Railroad v. Anderson, 109 Ala. 299, 19 South. 516; Rail- 
road V. Clough, 134 111. 586, 2o N. E. 664). The case of Railway 
V. Prantz, supra, was one of open gâtes. The Suprême Court of Penn- 
sylvania upheld an instruction of the trial court that "it was the duty 
of the plaintiff to use care in approaching the tracks, to stop, look, and 
listen for approaching cars. It was also his duty to keep such lookout 
as was reasonable while crossing the track and avoid a car if he could, 
even after he had started to cross ; and it was his duty that the horses 
should be driven in a care fui and cautious manner." The Suprême 
Court also said : 

"There were a numher of tr.ieks, and the évidence is strong tliat the plain- 
tifC stopped, looked, aiid listened before crossing the first. It might still hâve 
been his dwtj' to stop agaiii before going upon the track of the défendant Com- 
pany on which the collision took place, but the évidence doos not enable us to 
say so as a uiatter of law. It Is far from elear that the place where plain- 
tiff stopped was not the best, or that there was any safe place for a second 
and better view. It was proper therefore that the case should be left to the 
jury, and the nonsuit was rightly refused." 

In our opinion the rule stronger in reason and more consistent with 
wise policy is that we bave indicated. Whether the plaintiiï looked for 
approaching trains before venturing upon the tracks, and whether, 
looking, he could bave seen, were matters materîal to tîie défense, and 
the jury should bave been so instructed. The trial court in effect held 
them unimportant when it instructed the jury that plaintiff had a right 
to act upon the invitation of the flagman unless conf ronted by a known 
danger or one obvions and threatening. In other words, it was held 
that the plaintiff had no active duty for his own safety; that he could 
rely on the flagman unless the danger of doing so obtruded itself on 
his notice. 

Counsel cite the décision of this court in Eddy v. Powell, 1 C. C. A. 
448, 49 Fed. 816. In that case a freight train had been eut at a city 
crossing, leaving a space between the two sections through which ve- 
hicles and pedestrians could pass. The plaintiiï drove up and stopped. 
There was évidence that he was then directed to cross b}' the conductor 
or brakeman of the train who was standing at or near the crossing, 
and whilst he was attempting to do so the engineer suddenly backed 
the front section to couple up the train, and the injury resulted. This 
court sustained instructions that, if the direction to cross was given 
the traveler, he had a right to rely on it unless he was aware of the 
danger, or some danger was so obvions as would hâve deterred a 
man of ordinary prudence from attempting to cross. The train was at 



UNION PAC. K. CO. V. KOSEWATER. 173 

rest, and presumably the conductor or brakeman knew when a move- 
ment for coupling would be made. The plaintiff saw ail there was to 
be seen, and the most vigilant use of his sensés would not hâve helped 
him more. He was not required to alight and make inquiry of the 
engineer, nor, under the circumstances, was it his duty to wait an in- 
definite time for the train to be coupled up and to pass away. Railway 
V. Ray, 2.5 Tex. Civ. App. 567, 63 S. W. 912, and Railway v. Keely, 
138 Ind. 600, 37 N. E. 406, are like Eddy v. Powell, in that foreknowl- 
edge of the movement of the engine or train could not be gained by the 
traveler by any measure of care that the law imposed on him. It is 
quite clear that thèse cases furnish no guide for the one before us. 

The judgment is reversed and the cause remanded, with direction to 
grant a new trial. 

SANBORN, Circuit Judge (concurring). I concur in the reversai 
of the judgment on the ground stated in the opinion of the court, and 
also because, in my view, the plaintiff was conclusively proved to hâve 
been guilty of contributory négligence. As I understand it, the évi- 
dence conclusively established thèse facts. The plaintiff stopped when 
he was f rom 10 to 35 feet south of the first track. His witness Kretek 
stood at the north end of the east abutment. He testified that the steam 
and smoke were insufificient to obscure their vision of the oncoming 
engines and train, and there is no substantial évidence to the contrary, 
and that he saw the engines coming from the west on the third track 
and the flagman on the north side of that track. Kretek and the plain- 
tiff saw the two engines coming from the west on the third track before 
the flagman signaled them to stop. The Illinois Central train was com- 
ing from the east on the second track with the headlight of the engine 
burning. The two engines coming from the west on the third track 
passed between the flagman and the Illinois Central train, and neces- 
sarily obstructed his vision of it for a time, while the only obstruction 
to the plaintiff's view was the east abutment of the viaduct. From the 
point where he was sitting in his buggy he could not see easterly along 
the second track more than 80 feet, according to the most favorable 
testimony on his behalf, but at a point o feet south of the first track and 
22 feet south of the second track he could see to the east along the 
lâtter track 375 feet. When he came ont from behind the obstruction 
of the abutment to this point, the passenger engine with its blazing 
headlight was within 140 feet of the crossing, and he could not hâve 
failed to see it if he had looked, nor, if he had exercised reasonable 
prudence, to hâve appreciated and avoided danger from it, either by 
stopping his horse or by backing him to his former position. His horse 
was no nearer the second track when the coming train was visible to him 
than he was to the first track when he stopped him. The plaintiff, when 
he received the signal and direction of the flagman to cross, looked to 
the east, when he knew that a plain obstruction necessarily prevented 
his looking from being of any avail, but when he came from behind 
that obstruction to a point where looking would hâve been of use and 
where, if he had looked, he must hâve seen, he did not look, and his 
failure to look was one of the direct causes of his in jury. The judge 
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v^'ho heard the witnesses and tried this case below was of the opinion 
that thè évidence conclusively proved the contributory négligence oî 
tlie plaintiff, unless it was justified by the signal and order of the flag- 
man, and he so instructed the jury. As he was not justified by that 
signal 4nd order in failing to continue to exercise ordinary care for 
his safety, and as ordinary care at a railroad crossing where the view is 
obstructed at one point and clear at another requires the traveler to look 
along ^he track as soon as he passes the obstruction, or as soon as it 
is removed, the plaintiff's failure to look after he could hâve seen and 
before he crossed was, iti my opinion, contributory négligence fatal to 
his action. 

One "does not relieve himself from the imputation of négligence by 
looking when he cannot see, and omitting to look again 'when he could 
see, and avoid danger." Grand Trunk Rv. Co. v. Cobleigh, 24 C. C. A. 
342, 78 Fed. 784, 787 ; Fletcher v. Fitchb'urg R. R. Co., 149 Mass. 127, 
21 N. E. 302, 3 L. R. A. 743 ; McCrory v. C, M. & St. P. Ry. Co. 
(C. C.) 31 Fed. 531 ; Abbett v. C, M. & St. P. Ry. Co., 30 Minn. 482, 
16 N. W. 266, 267. "We cannot avoid the conclusion that the deceased 
did not look up or down the track as he should hâve done, after pass- 
ing the wood office. If he had so looked, he certainly must hâve no- 
ticed the headlight of the approaching train. If he did not look, he 
must hâve been careless, and attempted to cross the track when he 
should not hâve done so," said the Suprême Court of Michigan in 
Kwiotkowski v. Chicago & G. T. Ry. Co., 70 Mich. 551, 38 N. W. 463, 
464; Gardner v. Détroit, L,. & N. Ry. Co., 97 Mich. 240, 56 N. W. 603. 
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(Circuit Court of Appeals, Fifth Circuit. November 2, 1907.) 

No. 1,654 

iNTEENAL REVENUE— DiSTILLEE'S BOND — LlABILITY OF StTRETY FOR TAX. 

Where tlie government made an assessment against a distiller of the 
tax on ispirlts made from material used and not repoxted, and a portion 
of such spirits were found selzed and sold, and the tax on such part pald 
from the proceeds, the surety on the distiller'» bond, when eharged wlth 
liabillty for the assessment, is entitled to crédit for the part of the tax 
so paid, but not for the remainder of the proceeds of the sale. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 29, Internai Revenue, 
§§ 64, 65.] 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

The following is the opinion O'f the Circuit Court, by Newman, 
District Judge : 

In this case it appears that B. F. Wltt was a registeréd distiller, and the 
National Suretj' Company of New York was surety on his distiller's bond. 
The government seized Wltt's distillery, and in the distillery warehouse were 
10 packages of dlstilled spirits, contalning 416e/io gallons, tlie tax upon which, 
ât $1.10 a gallon, was $458.26. After the seizure of the distillery, an assess- 
ment was made against Witt for dlstilled spirits made from material in excess. 
of that reported as having been used by the distiller. 
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Counsel hâve made an agreed statement of faets in writing in this case, 
which is substantially as follows : 

"It is agreed by ^and between counsel for both parties, plaintiff and défend- 
ant, in tiie above-stated case, that said case may be submitted to the court 
without, the intervention of a jury, for considération, detennination, and ad- 
judication, both as to the facts and law involved therein, and that the court 
be autliorized to détermine the facts, without the intervention and verdict 
of a jury, adjudge the law, make bis findings, and render Judgment thereon, 
as fully and completely as he could hâve done had the facts and évidence in- 
volved in said case been submitted to a jury for détermination and verdict 
It is further agreed that the facts involved in said case, and which shall be 
submitted to the court, are aa foUows, to wit: (1) That from and after the 
15th day of December, 1905, and unfil the lOth day of May, 1904, the défend- 
ant, Benj. F.'Witt, was engaged in the business of a distiller, and operated 
registered grain distillerj' No. 21, district of Georgia, at Georgetown, in the 
county of Quitman, said state. (2) Défendant admits the exécution and de- 
livery of the two bonds sued upon, referred to and described in the pétition 
of the United States, which said bonds are hereby referred to and made a 
part of the évidence in this cause. (3) That on the lOth day of May, 1904, the 
distillery operated by the said Benj. F. Witt, for the opération of which said 
honds were given, and which is named in said bonds, was se'ized by the Unit- 
ed States authorities, together wlth the distillery preuiises, ten packages of 
corn whisky, containing 416.6 gallons, in the warehouse, one package of corn 
whisky, containing 20 gallons, found in the meal room near the distillery 
promises, and six packages, containing 238 gallons of corn whisky, found in 
the upper story of a gin house in the possession of one Sol Vining, situated 
about one-fourth of a mile from said Witt's distillery premises. That said 
gin house was not a distillery \\-arehouse. It is agreed that the above-men- 
tioned six packages of corn whisliy found and seized in the gin house of Sol 
Vining, and the one package seized and found in Witt's meal house, was liquor 
that had been produccd at the aforesaid distillery of B. F. Witt, and had not 
been put in the distillery warehouse, and that no warehouse stamps had been 
put on the aforesaid packages, and that the tax had not been paid thereon, 
and that said packages of corn whisky of said Witt were removed from said 
distillery and deposited in said gin house and meal room by and with the 
knowledge and cousent of said Benj. F. Witt. It is further admitted that 
this whisky was distilled from meal and material used and not reported by 
said Witt to the collector, nor entered on his distiller's book. (4) It is further 
agreed that on the 14th day of June, 1904, the United States Commissioner 
of Internai Revenue assessed the défendant, B. F. Witt, $.j8û.20 taxes on 532 
gallons of spirits not reported or warehoused by said Witt, as shown by the 
excess material used by hlm, and said assessment sheet is hereby referred to 
and made a part of the facts and évidence agreed uiwn in this cause. Notice 
of said assessment and demand for the payment of the taxes assessed was 
mailed to B. F. Witt, as provided by law, on the 16th day of .Tune, 1904. (5) 
That three distraint warrants. Nos. 402, 403, and 428, dated, respectively, Au- 
gust 6, 1904, and October 27, 1004, were regularly issued by H. A. Bucker, 
collecter of internai revenoie — No. 402 being for the sum of $,'8,5, amount of 
taxes, and .$35.40 interest and penalty; No. 403 being for $140.36 and $8.48 
mterest and penalty (af terwards abated hy the government) ; No. 428 being 
for $6.16 taxes and 36 cents interest and penalty — which said distraint war- 
rants are referred to and made a papt of the évidence and facts agreed on In 
this case. * * * (7) it is agreed that said assessment of $585.20 is bas- 
ed on the failure of said B. F. Witt to account for 152 bushels of corn meal 
and material delivered and used at said distillery, which should hâve produc- 
ed 532 gallons of whisky, said 532 gallons not being warehoused or reported 
by said B. F. Witt, the tax upon which should hâve been $585.20, for which 
•distraint warrant No. 402 was issued. (8) It is further agreed that no crédit 
was entered in behalf of said B. F. Witt or said National Surety Company, 
surety on said bonds, on the assessments for the net proceeds of the sales of 
the seized whisky, to wit : Ten packages, netting .$71.79 ; one package, netting 
$2.43 ; six packages netting $48.49 — and that no crédit was entered for the net 
proceeds of the sale of the said distillery apparatus, amounting to $85.50, 
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and that each of sald several sums was covered luto the treasury of the United 
States. (9) It is further admitted by défendants tliat no part of the assess- 
ment of $585.20 assessed by the Commisfsicner of Internai Revenue for the 
month of May, IQtM, against said Benj. F. Wltt as taxes on spirits distilled 
by him durlng the period from Mareh 19 to May 10, 1904, has been paid by 
either of the défendants In this case, except the net proceeds arising from the 
seizure and sale of said B. F. Wltt's property, hereinbefore set oiit, which said 
proceeds and net sums arising from sald sales défendant Insista should be ap- 
plled to the réduction of sald assessment, Interest, and penalty." 

It will be percelved from the foregoing that It is admitted in thls case that 
the distilled spirits seized outside the distillery warehouse in Vlning's gin 
house, and in the meal room, was a part of the spirits made from excess 
material, and that the tax on spirits found, amounting to $283.80, plus $28.60, 
aggregating $332.40, was paid out of the proceeds of the sale of this particular 
spirits. The question presented in the case is whether or not the surety on 
Wltt's bond Is entltled to hâve thls credited oh the amount of the assess- 
ment of $585.20. It is clalmed on behalf of the government that where spirits 
are sèized and forfeited to the government, that although the tax on the same 
is paid out of the proceeds arising from its sale, the surety on the distiller's 
bond cannot set up that payment of tax as against the assessment coverlng 
the spirits so sold. In the case of the United States v. Ulrlci, 111 U. S. 38, 4 
Sup. Ot. 288, 28 L. Ed. 344, the question hère involved was presented as to a 
distiller's warehouse bond. The gênerai scope of the décision in that case 
may be gathered from the headnote, as follows : "The sureties on a distiller's 
bond for payment of taxes are dlscharged by seizure of the spirits for fraud- 
ulent acts pf the distiller, and sale of them by the marshal, and payment of the 
taxes by the marslial out of the proceeds of the sale." In the opinion by Mr. 
Justice Woods, thls language is used : "It is clear that the object of exacting 
this bond is to make sure the payment of the tax. It would seem, therefore, 
that if the tax is paid within the time limited, either by the distiller or out 
of the proceeds of the spirits subject to the tax, the object for which the bond 
was taken is acconiplished, and it beconies functus officio, and the obligors are 
dlscharged. The contention of the counsel for the government is that tlie for- 
feiture ot the spirits on which a tax is due for the fraudulent act of the dis- 
tiller in seeklng to évade its payment is a punishment for the offense, erlminal 
or quasi erlminal, of the distiller, and that the application of the proceeds of 
the forfeited spirits to the payment of the tax cannot hâve the effect of reliev- 
Ing him from the obligation of his bond. Such, in our opinion, is not the true 
construction of the law regulating the imposition and collection of the tax 
on distilled spirits." 

It is said, however, on behalf of the government, that the bond in question In 
the Ulrlci Case was a warehouse bond, that the bond In thls case is a distiller's 
bond, and that the two bonds are difCerently conditloned. A distiller's bond 
(section 3260, Rev. St. [U. S. Comp. St. 1901, p. 2114]) Is "conditloned that he 
shall falthfully comply with ail the provisions of law relating to the duties 
and business of dlstlllers, and shall pay ail pehalties incurred or fines Imposed 
on him for a violation of any of the sald provisions." A warehouse bond is 
"conditloned that the principal named in said bond shall pay the tax on the 
spirits as specifled in the entry, or cause the same to be paid, before removal 
from said distillery warehouse," etc. I do not think the différence in the two 
bonds, or the character of the bonds, is at ail material in determlning the 
question hère involved. To my mind, the point is that the surety, so far as 
llabillty is clalmed in thls case, agrées to become responslble for the taxés 
accruing against the distiller. That there is such llabillty for taxes on a 
distiller's bond is now settled. It is one of the "duties" assumed by the surety 
on the distiller's bond. United States v. National Surety Company, 122 Fed. 
904, 59 C. C. A. 130, and cases cited. As to the présent suit, the effort is to 
make the surety pay the tax on spirits which, according to the govemment's 
rule and its caïculation, was made from material used and not reported. A 
part of the liquor made from the material not reported was found and sold, 
and the tax on the part so found paid to the goverument. Now, so far as that 
part of the tax is concemed, can the surety on the bond be requlred to pay 
it to the government agalnî Whatever the llabillty on a distiller's bond as 
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distinguished from a warehouse bond may be otlierwise, it is not material 
hère ; the simple question presented In this case being the one just stated, and 
I understand that question to be fully answered by tbe décision of the Su- 
prême Court m the Ulrlci Case. Counsel for the government has cited and 
relies upon the case of United States v. United States Fidelity & Guaranty 
Co., 144 Fed. 80C, declded by District Judge l'iatt, for the District of Con- 
nectlcut. Judge Platt dld not cousldor the Ulrlci Case in point In the case 
he was decldlng, and It probably was not. It is not entirely clear from that 
case as reported what property was sold, the proceeds of whlch tUe surety 
deslred credited as against his liabillty on the bond. But It Is spoken of as 
"distillery property" ; and If It is true that the distillery premises were sold, 
or any property of the distiller other than the spirits on which the assess- 
ment was made, an entirely différent question was presented from that arising 
In this case. ïhe tax on the spirits sold hère had to be paid because It could 
not be turned over to the purchaser wlthout the stamps belng afflxed, and the 
purchase of the stamps, of c-ourse, paid the tax. The facts hère, in my opin- 
ion, brings the case squarely wlthin the décision of the Suprême Court in the 
Ulrlci Case. I do not thlnli, however, that the surety is entltled to hâve a 
set-ofC as against Its liabillty for the assessment for excess material, for any 
more than the tax actually paid to the government on the spirits seized. ïhe 
small excess received from the spirits sold, over the tax and expenses, should 
be treated, I thlnk, as forfelted to the government. It is because the tax has 
been once paid ont of the proceeds of the spirits sold that the surety is en- 
tltled to crédit for the same. The resuit is that the government is entltled. 
as against the surety company, to a judgment for the différence between .$58").- 
20, the amount of the assessment on the excess material, and $312.40, the tax 
paid on the spirits seized in Vinlug's gin bouse and In bis meal rooni, leav- 
ing a balance of .$272.80, for which amount, with interest and penalty, the 
government Is entitled to a judgment. 

F. C Tate, U. S. Atty., and John W. Henley, Asst. U. S. Atty. 
Charlton E. Battle and W. G. Love, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

PER CURIAM. This is an action on a distiller's bond, conditioned 
as follows: "If the said Benjamin F. Witt shall, in ail respects, faith- 
fully comply with ail the provisions of law relating to the duties and 
business of distillers, and shall pay ail penalties incurred or fines im- 
posed on him for a violation of any of the said provisions, and shall 
not suffer the lot or tract of land on which the distillery stands, or 
any part thereof, or any of the distilling apparatus, to be incumbered 
by mortgage, judgment or other lien, during the time in which he 
shall carry on said business, then this obligation shall be void ; other- 
wise it shall remain in full force" — to recover an assessment for taxes 
amounting to $585.20, with interest, and the spécifie penalty of 5 per 
cent, thereon on 532 gallons of distilled spirits not reported or ware- 
housed, and theretofore in part seized and sold by the United States, 
and in which the surety claims that the proceeds of the sale should be 
applied to the payment of the tax assessed on the spirits sold. The Cir- 
cuit Court considered the case identical in principle with United States 
V. Ulrici, 111 U. S. 38, 4 Sup. Ct. 288, 28 L. Ed. 344, and gave judg- 
ment accordingly. The opinion of the court, Newman, Judge, as found 
in the transcript, is elaborate, and we concur in the reasoning and 
conclusion. 

Judgment affirmed. 
157 F.— 12 
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BURKE V. UNION COAL & COKE CO. , 
(Circuit Court of Appeals, Eighth Circuit. November 8, 1907.) 

No. 2,544. 

1. Masteb and Servant— Assumpteon, of Risk. 

An eniijloyé vviio was at worlc in a tmmel from GVa to 7 feet in heiglit, 
repairing tlie tniclj of a railroacl operated by electricity by means of a trol- 
ley wliicti ran on a wire suspeuded 5 or 6 incbes bcneatb tlie right side 
: of tlie roof of tlie tunnei, wbo bad been warued to looic ont for the wire, 
tliat contact with itsmight kill hiru, .apd wjio had beeu onee Icnoclied down 
by electricity from it, stopijed from bis worlc of driviug a wedge uuder 
a rail beneath tlie wire, arose froip his stoopiug position until bis neck 
struck it and was killed by the electricity tberetrom. lleld: 

l'be employé assumed the risk of injury from the wire by entering and 
contiuuiug in the employmeut. 

[Ed. Note. — 'For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 574-600.] 

2. Same. 

A servant, by entering or continuing in the employment of a nmster, as- 
sumes the risks and dangers of the employmeut whicb he kuows aud 
appréciâtes, and those which an ordinarily prudent and careful person 
of bis capaeity and intelligence would bave kuowu and appreciated in bis 
situation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 574-600.] 

3. Same — Dkfects Akising from Négligence of IMaster. 

Aniong the risks and dangers which tlie servant assumes by entering 
or continuing in the employment without complaining of tbem are those 
which arise from defects that are obvious or readils' observable through 
the faikire of tlie master to completely discharge bis duty to exercise or- 
diiiary care to furnisb the servant with a reasonably safe place to work 
and with reasonably safe appliances to use. 

[Ed. Note. — For cases iii point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 610-624.] 

4. Same— EsTOPPEL from Denying Appréciation. 

An employé cannot be beard to say that he did not appreciate or realize 
the risk or danger Where the defects were obvious, and the dangers would 
bave been apparent to an ordinarily prudent person of his intelligence 
and expérience in his situation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 610-624.] 

5. Sajie— Peremptobt Instruction WHE^t Propjse. 

Where the uneontradicted évidence discloses the fact that the defects 
in the place or machinery or nietbod of opération were obvious, and the 
danger from tbem apparent to an ordinarily prudent person of the in- 
telligence and capaeity of the servant, and that the servant eutered upon 
or continued in the servic-e witliout complaint of tbem, the défense of as- 
sumption of risk is conclusively established, tliere is no question for the 
jury, and the court sliould instruit tliem to return a verdict for the mas- 
ter. 

[Ed. Note.^Assuinption of risk incident to employment, see note to 
Chesapeake & O. R. Co. v. llennessey, 38 G- C. A. 314.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District of 
Colorado. 
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Hugh Butler, for plaintiff in error. 

Wiîliam E. Hutton (Bruce B. McCay, on the brief), for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. This writ of error challenges an in- 
struction to the jury to return a verdict for the défendant upon this 
State of facts : 

The Union Coal & Coke Company, the défendant below, was operat- 
ing a coal mine and a tunnel 3,000 f eet long, which led to entries in the 
mine. The tunnel was from 51/2 to 7 feet in height, and there was a 
railroad track about 7 inches above the level of the floor of the tunnel, 
and a wire in the right upper corner of it, by means of which and a 
trolley, cars, which were used to bring the coal from the mines, were 
moved. There was a switch, by which the electricity could be turned 
off of the wire when the trolley was not in use, and the wire could be 
charged again when desired. When the wire was charged it carried 
550 volts, and contact with it was dangerous to human life. The cars 
upon this railroad had been operated by electricity in this way for more 
than a year when Michael W. Burke, who was the husband of Mary 
A. Burke, the plaintiff below, was employed by the défendant to assist 
in laying and repairing the track of the railroad on June 19, 1905. 
This track included not only the rails in the tunnel upon which the cars 
were moved by electricity, but also many thousand feet of rails in the 
entries in the mine and upon the surface of the ground, upon which 
the cars were operated by the use of mules. The foreman of the mine 
testified, and his testimony was not contradicted, that he warned Burke 
when he hired him "that his work was track work, and that it was 
around wire and timber and such as that, and that he would hâve par- 
ticularly to look out for the wire ; * * * fha,t if he came in con- 
tact with it he was likely to be killed ; * * * ^j^^^ whatever he 
donc, to watch out for the wire, that it was dangerous, and if he got 
tangled up with it, it would kill him, any man — that it had 550 volts in 
it;" that Burke worked continuously, except upon Sundays, from the 
19th to the 27th of June, that about June 23d, there was a cave in, in 
the tunnel, and while Burke was at work with other men removing the 
débris with one hand on the férule of his shovel he permitted the lat- 
ter to corne in contact with this live wire, received a shock from it 
which knocked him down, and that when Burke told the foreman of it 
he told him that he "wanted him to be very careful, and keep away 
from the wire; that if he did not he would tangle up in it and get 
killed." On June 27, 1905, Burke was repairing track in the tunnel 
with a fellow workman named Régnier. Just prior to the accident 
the motor or the cars came along and Régnier stepped off the track 
upon the left side and Burke upon the right side to let them pass. 
There was a crosscut or opening at this point upon the right side of 
the tunnel, which extended about 30 feet, and Burke stepped into it. 
The live wire was suspended on hangers beneath the roof of the tun- 
nel about six inches to the right of the right rail. As Burke went into 
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the crosscut to let the motor or cars pass he stooped under this wire 
so that he did not come in contact with it. After he had returned to 
his work, he was engaged in driving a wedge under the left rail when 
Régnier procured a heavier hammer, and asked him to step aside and 
let him drive the wedge. Burke stepped over to the right side of the 
tunnel, and straightened up so that his neck came in contact with the 
live wire, and the electricity immediately killed him. His widow 
brought this action for damages, which she alleged she suffered from 
the négligence of the company, because it operated its cars by electric- 
ity, because it did not protect the wire by an inverted trough, because 
it did not construct a tunnel of greater height. But it will not be nec- 
essary to consider thèse charges of négligence. The court below in- 
structed the jury for the défendant on the ground that the évidence 
demonstrated the fact that Burke assumed the risk of injury from the 
wires, and in the considération of this question it is not decided that 
there was any substantial évidence of the acts of négligence above 
charged, but the assumption will be indulged that the company was 
négligent in those particulars. 

Counsel for the plaintiff contends that the judgment should be re- 
versed because the deceased was not duly warned of his danger from 
the electricity upon the wire, and did not appreciate the risk of it, in 
that he was not told and did not know the height of the tunnel, in that 
he was not told and did not know the dangerous proximity of the wire 
to the track, because the credibility of the foreman was a question for 
the jury and not for the court, and because a servant nevçr assumes the 
risk of his niaster's négligence. Many instructive authorities hâve 
been cited, and every argument that profound learning and cOmmand- 
ing ability could proffer, bas been presented to maintain this conten- 
tion. The authorities and arguments bave been thoughtfully consid- 
ered, but after another review of the rules and principles which govern 
cases of this character, which hâve been so often reviewed by this 
court, we bave been forced to the conclusion, in the light of the earlier 
and of the later décisions, that the controlling rules are correctlv de- 
clared in St. Louis Cordage Co. v. Miller, 12G Fed. 495, 508, 61 C. C. A. 
477, 490, 63 L. R. A. 551, and Glenmont Lumber Co, v. Roy, 126 Fed. 
524, 528, 61 C. C. A. 506, 510, in thèse words: 

"A servant, by entering or continuing hi the employment of à master with- 
out complaint, assumes the risks and dangers of the employment which he 
knows and appréciâtes, and aiso tliose which an ordinarily prudent person 
of his capacity and intelligence would hâve kuowu and appreelated in his 
situation. 

"Among the risks and dangers thus assumed are those which arise from 
the failure of the master to eonipletely diseharge his duty to exercise ordi- 
nary eare to furnisli the servant with a reasonahly safe place to work and 
reasonably safe appliances and tools to use. 

"An employé eannot be heard to say that he did not appreciate or realize the 
danger where the def ects are obvious, and the dangers would hâve been known 
and appreciated by an ordinarily prudent person of his intelligence and ex- 
périence in his situation. 

"Where the uncontradicted évidence diseloses the fact that the defeets in 
the place or in the tools were obvious, and the dangers from them would bave 
been apparent to an ordinarily prudent person of the intelligence and the ca- 
pacity of the servant, if placed in his situation, and the employé entcred upon 
or continued in the service without complaint, the défense of assumption of 
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risk Is cont'lusively established, and the court should instruct tlie jury to re- 
turn a verdict for the défendant." 

Ample warning of the danger of the live wire was twice given the 
deceased by the foreman, and this warning was emphasized by a shock 
from it which knocked him down. The height of the tunnel and the 
proximity of the wire to the track were obvions. No person of ordi- 
nary prudence wonld hâve failed to observe them or to appreciate the 
risk from them. At the very place where the deceased was injured he 
had shortly before the accident stooped to pass under the wire as he 
went to the right of the tunnel to let the motor pass. The credibility 
of the foreman might hâve been a question for the jury if it had been 
inconsistent with other testimony or with the facts or circumstances 
in évidence, but it stood unassailed by any fact, circumstance, or testi- 
mony, and a verdict founded upon the conclusion that it was not true 
would hâve been contrary to ail the évidence and without justification. 

The contention that the servant never assumes the risk of the négli- 
gence of the master is untenable in the national courts. The rule es- 
tablished by repeated décisions of the Suprême Court is that by enter- 
ing or continuing in the employment a servant assumes the risk of de- 
fects in the place and in the machinery caused by the négligence of the 
master, when those defects are obvions or plainly observable by a per- 
son of ordinary prudence in the servant's situation as completely as 
he assumes those of which he is actually aware. Texas Pacific Rv. v. 
Archibald, IvO U. S. 665, 672, 18 Sup. Ct. 777, 42 1. Ed. 1188 ; Choc- 
taw, Oklahoma & Gulf R. R. Co. v. McDade, 191 U. S. Cl, 68, 21 
Sup. Ct. 21, 48 L. Ed. 96. 

Nor can the plaintifï recover upon the ground that the deceased did 
not appreciate the risk. The defects in the tunnel, in the railroad, in 
the wire, in its location and in the methods of the opération of the 
railroad and of its i^epair, were obvions. A servant of ordinary intel- 
ligence and prudence in Burke's situation, with the warnings he had 
received, could not hâve failed to know or to appreciate the risk which 
he ran from them. A servant cannot be hearcl to say that he did not 
appreciate or realize the risk or danger from defects which were readi- 
ly observable, and the dangers of which would bave been apparent to 
an- ordinarily prudent person of his expérience and intelligence in bis 
situation. St. Louis Cordage Co. v. Miller, 126 Fed. 195, and cases 
cited at pages 511, 512, 513, 61 C. C. A. 477, 63 L. R. A. 551. 

In the trial of this case the court below followed the established rules 
of law in giving an instruction to the jury to return a verdict for the 
défendant, and this judgment cannot be reversed without disregarding 
them. 

It is accordingly afïirmed. 
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BOET T. œ. H. McCUTCHEN & CO. et al* 

(Circuit Court of Appeals, Eaghth Circuit Octol^r 22, 1907.) 

No. 2,502. 

Depositaries— Bonds— RiOHT of Action foe Beeach— Bond to CoBPOBATroif 

AND OmOEB .TOINTLT AND SbVEBAILT. 

Plalntlff was elected head banker of the Modem Woodnien of America, 
an Incorporated fraternal society, and as sueli became custodian of Its 
funds. As rèqulred by the by-laws, lie gare a bond for the faithful per- 
formance of his duties, among which was the depositing of ail money in 
depositorles, selected by him but approved by tbe directors of the society. 
He was authorized to transfer funds froni one depository to another, but 
net to withdraw them for any other purpose except upon checks, aiso 
signed by other offlcers. Notwithstanding sueh deposlts, the by-laws pro- 
vlded that he should remain personally liable for the safe-keeplng and 
forthcomlng of the funds wben required, and that the approval by the di- 
rectors of a depository, and a bond given by It, should not relleve hlm 
from such llability on his own bond. A by-law provided that bonds of 
depositorles should be œade payable "to the head banker and to the 
Modem Woodmen of America, or either of them," and that they should be 
exeeuted In dupllcate, one to be held by the head banker, and one by the 
board of directors. Such a bond, given by an approved depository, re- 
ferred to such by-law, and rani to plaintiff by name as head banker, and 
to the society "jointly and severally," and was condltloned In a pénal sum 
to be pald to plaintiff "as head banker of sald Modem Woodmen of 
America, and to the sald Modem Woodmen of America, or either him or 
It." Held that, construing the language of such bond in vlew of rela- 
tions between the society and plaintiff, and the latter's contlnued respon- 
sibility for the funds, it was clearly Intended, not only as security for thfr 
society, but also as personal security for plaintiff— no référence being 
niade therein to his successor In office; that on the death of the prin- 
cipal, and the refusai of his représentatives to transfer the funds on de- 
poslt on his demand, plaintiff could maintaln an action thereon, against 
the sureties, in his own name, even though his term of office had explred; 
before the action was commenced. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 
For opinion below, see 147 Fed. 626. 

Craig L. Wright and Asa F. Call, for plaintiff in error. 
Will E. Johnston, Elbert H. Hubbard, and Eric A. Burgess, for 
défendants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This was an action by A. N. Bort, who 
was formerly head banlcer of the Modem Woodmen of America, a 
fraternal society organized under the laws of Illinois, to recover in 
his Personal right upon a bond given by McCutchen & Co. as prin- 
cipal, and others as sureties, conditioned for the performance, by the 
principal, of certain obligations as a depository of funds of the so- 
ciety. The society was also made a défendant. Défendants, other 
than the society, demurred to the pétition, and the demurrer was sus- 
tained by the trial court upon the ground that Bort was not person- 
ally secured by the bond, and therefore had no cause of action for the 
default of the depository. He stood upon his pétition, and judgment 
went against him ; hence this writ of error. 

•Eehearing denied Pebruary 22, 1908. 
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The facts disclosed by the pétition are as foUows : Bort was elect- 
ed head banker of the society, a position like that of a treasurer, and 
by virtue of his office became the custodian of its funds. As required 
by the by-laws, he gave bond to the society in the sum of $500,000 
for the faithful performance of the duties of his office. Among the 
duties imposed on him. and particularly specified in his bond, was 
that of depositing ail funds of the society received by him in one or 
more depository banks, selected by him, but acceptable to, and approv- 
ed by, the board of directors of the society. Notwithstanding funds 
were so deposited he remained personally liable for their safe-keeping 
and forthcoming when required. In other words, Bort vouched, not 
only for his own integrity, but also for the integrity and financial re- 
sponsibility of the depositories. The funds on deposit with the de- 
positories were at the risk of Bort, and his personal bond, just re- 
ferred to, contained a provision, conforming to a by-law of the so- 
ciety, that the approval by the board of directors of a designated de- 
pository, the giving of a bond by such depository, and the fact that 
it was made payable to the society, should not relieve Bort and his 
sureties from liability for the default of the depository. Under the 
by-laws the head banker had authority, acting alone, to transfer funds 
from one depository to another, but withdrawals for ail other purposes 
were subject to such checks and counter signatures as deprived him 
of individual control over them, though his liability remained. Upon 
his élection as head banker, Bort designated E. H. McCutchen, who 
did- a banking business as E. H. McCutchen & Co., as one of the 
deyositories, and the latter thereupon gave bond in the sum of $200,000, 
conditioned, among other things, for the payment of ail orders drawn 
in accordance with the by-laws on the funds deposited. The bond 
was approved by both Bort and the board of directors of the society. 
This is the bond in suit. Bort then deposited with McCutchen & Co. 
$100,000 of the funds of the society. About six months afterwards 
McCutchen died. Bort, as he was authorized to do, drew orders in 
favor of another depository, exhausting the funds with McCutchen & 
Co. ; but the orders were dishonored, and a breach of the bond in suit 
was thereby committed which the personal représentatives of Mc- 
Cutchen and tue sureties refused to make good. AU this occurred 
M'hile Bort was head banker. In the foUowing year his term of office 
expired. He accounted to the society for ail funds chargeable to him 
excepting those with McCutchen & Co., and as the society asserted 
his liability therefor upon his individual bond as head banker, he 
brought the action in the court below upon the bond of the depository. 

A by-law of the society, referred to in the bond in suit, provided 
that bonds given by depositories should be made payable "to the head 
banker and to the Modem Woodmen of America, or either of them," 
and that they should be executed in duplicate, one to be held by the 
head banker and one by the board of directors of the society. Also, 
that the approval of such bonds by the board of directors should be 
with the concurrence of the head banker. The bond given by défend- 
ants, McCutchen and sureties, provides that they are firmly held 
"unto A. N. Bort, as head banker of the Modem Woodmen of Amer- 
ica, a corporation duly organized and existing under and by virtue of 
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the laws of the state of Illinois, and to the said Modem Woodmen of 
America, jointly and severally, in the pénal sum of two hundred thou- 
sand dollars ($300,000), lawful money of the United States, to be paid 
unto the said A. N. Bort, as head banker of said Modem Woodmen' 
of America, and to the said Modem Woodmen of America, or either 
him or it, for the payment of which sum, well and truly to be made," 
etc. It is contended by Bort that the bond in suit has two distinct as- 
pects: First, that it is for the protection of the society, and, as such, 
is in addition to that furnished by his own bond; and, second, that 
it is for his personal benefit since, under the by-laws and the terms of 
the bonds, the funds of the society remained at his personal risk after 
deposit with the depository. The society answered, admitting the 
averments of the pétition and disclaiming further interest. The de- 
fendants who demurred contend that the références to Bort in the 
bond are in respect of his oiScial position and not otherwise, and that, 
as he had ceased to be head banker, there coiild be no recovery in his 
Personal right. 

In the construction of a writing of doubtful import a knowledge 
of the atmosphère in which it grew is frequently helpful, and some- 
times essential, to a true conception of the intent of the parties. There 
is no set formula for the expression of ideas; the words and 
phrases selected by contracting parties differ almost as widely as 
their personal characteristics. If the significance of the written 
words is plain to a common intent, that is the end of it; but if nôt, 
a view of the positions of the parties and their relations to each other 
and to the subject-matter of their contract often discloses, with con- 
vincing clearness, what they were seeking to attain. The ascertain- 
ment of the true intention is the great rule for the construction of 
contracts, and the favor with which the law regards a surety does not 
make his undertakings an exception. The case before us is plainly 
one for the summoning of those well known aids to the construction 
of an ambiguous text, for there is that in the bond which indicates 
more than a mère purpose to secure the society alone, in respect of 
the safe-keeping and forthcoming of the funds. 

A considération of the relations between the society and the head 
banker, and the latter's continued responsibility for the funds with the 
depository in connection with the terms of the bond in suit, makes it 
altogether clear that it was intended that the bond should also stand 
as personal security for the head banker. The provision of the by-laws 
that the bond should be payable to both or either of them — a provision 
that would be unusually tautological under any other construction — is 
at once explained. But it is said there is no référence in the bond to the 
by-law imposing a continued responsibility for the funds upon the head 
banker, and nothing else in it indicating that the makers of the bond in- 
tended to bind themselves to him in his personal capacity. But we 
think that a view of the terms of the bond, and of those things to which 
attention is directed by its récitals, fairly leads to the conclusion that 
a dual security was intended — a security for the society and a security 
for Bort, personally. Any other construction would resuit in there 
being but one beneficiary in the bond — the society; for Bort, in his 
officiai capacity, was, in légal contemplation, thè society itself. Such a 
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construction would not consist with the studied effort of ail of the 
parties to hâve a bond with two beneficiaries, whose rights became sev- 
eral and distinct if they chose to make them so. AU parties knew that 
Bort was head banker and the custodian of the fnnds of the society; 
that, under the by-laws, he was authorized to appoint a depository sub- 
ject to the approval of the board of directors ; that the initial act in 
the sélection of a depository was his, and that without it no bank or 
banker could secure such funds, even with the aid of the governing 
board of the corporation; that when a depository, duly selected and 
confirmed, came to give its bond, the approval thereof by the board 
of directors had to meet with F>ort's concurrence ; that while he was 
powerless, acting alone, to withdraw funds from a depository for usual 
corporate purposes, he had unrestricted authority to take them wholly 
from one depository for deposit with another. The bond in suit runs 
to Bort as head banker and the society "jointly and severally," and the 
signers undertook to pay the pénal suni to Bort, as head banker, and the 
society, "or either him or it." The bond was required to be made in 
duplicate, one copy for Bort and the other for the board of directors. 
Finally, there is no provision in the bond that it should run to Bort's 
successor in office. Why ail this elaborate machinery if it was not 
known that the deposit of the funds was at Bort's personal risk, and if 
it was not intended to secure him against loss? The claim that the 
mention of Bort's name in the bond should be disregarded, and that his 
office alone should be considered, logically drives défendants to the 
further contention that there is but one beneficiary, who, in the last 
analysis and in légal contemplation, is the society itself. But this does 
not accord with the manifest purpose to provide for two obligées, and 
to give to each a several right of reliance upon the security. There is 
no discernible reason for the double aspect of the relations between the 
parties, exhibited by the by-laws recited in the bond and by the terms 
of the bond itself, that is consistent with the construction sought by 
défendants, while there is a clear harmony with a purpose to provide 
security for Bort, personally, and the society, jointly and severally, 
either him or it. 

It is contended that the words "jointly and severally" refer to the 
obligation of the makers of the bond, rather than to the rights of the 
obligées, but this is contrary to the obvions sensé in which the words 
were used. Were the true construction in this particular at ail doubt- 
ful, it would be made plain by the subséquent addition of the words 
"or either him or it" to the conjunction of the names of Bort and the 
society. It is also contended that the word "as," placed between Bort's 
name and the title of his office, means that his officiai character was 
intended. That is ordinarily the signification, but it is not conclusive. 
The word "as" is frequently dropped as surplusage, where it appears 
that its use is inapt or that the title of the office or ]3osition foUowing 
it is intended by way of more definite désignation of the person named. 
It is said that ail of Bort's acts in thèse matters were officiai. That 
is true in a sensé, yet, when the conseciuences to him are regarded, they 
also assume a personal aspect. His was not the usual liability for of- 
ficiai misconduct, for, however honestly and faithfully he acted, there 
was ever présent a personal responsibility for the funds of the society ; 
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and everything, he did, affecting their custody or deposit, was attended 
by Personal conséquences. In this vievf it would be difficult to draw a 
linè of démarcation between thç officiai and personal qualities of his 
acts in the premises. 

There are some other contentions of défendants, mainly relating to 
the effect upon the bond and the rights and duties of the parties, of the 
death of McCntchen, and partictilarly one that the bond imposed upon 
McCutchen duties requiring the exercise of personal judgment, 
skill, and discrétion, which his death rendered impossible of perform- 
ance, thereby resulting in the discharge of the sureties. We hâve con- 
sidered but are unable to sustain them. 

The judgment is reversed, and the cause remanded with directions 
to overrule the demurrer, and permit the demurring défendants to 
answer. 



CALIGA V. INTER OCEAN NEWSPAPBR CO. 

(Circuit Court o£ Appeals, Seventli Circuit. October 1, 1907.) 

Ko. 1,365. 

1. CoPYBiGHTs—lNFEiNGEMENT— Action for Stattjtort Penalty. 

Strict construction and proof are requlred in an action under Bev. St. 
§ 4965 [U. S. Conip. St. 1901, p. 3414], to recover tlie penalty tliereby au- 
tiiorized for Infringement of a copyright. 

2. Same— CoMMON Law and Statutoet Coptbight. 

The eommon law gives the author of a painting the exclusive right to 
reproduce the same se long as he does not make publication, but on pub- 
lication such rlght is lost, and he can only acquire the right to further 
protection by a statutory copyright. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 33, Literary Property, 
§ 4. 

Rights of authors to control of publication, disposition, or use of their 
productions independent of statutory copyright, see note to Bobbs-Merrill 
Co. V. Straus, 77 C. C. A. 820.] 

3. Same— Validitt— Double Copybighting. 

But a single valid copyright can be obtaîned upon the same subject- 
matter ; and an artist by deposltiug the name and description of a paint- 
ing in the prescribed office did not acquire a copyright thereon^ where he 
had previously deposited a photograph of the same painting under a dif- 
férent name and description for tlie purpose of obtaining a copyright,, 
uniess it la shown by proof that suéh prier deposit was inoperative. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The plaintiff in error was plaintiff below in an action of debt, under section 
4965, Rev. St. [U. S. Comp. St. 1901, p. 3414], against the Inter Océan Newspa- 
per Company, for violation of copyright of the plaintiff's painting, and the 
writ of error is brought from a judgment therein in favor of such détendant, 
upon trial and directed verdict. 

The déclaration avers, in substance: That the piaiutiff was the author, 
designer, and proprietor of an oil painting thus described : '"ïlie Guardian 
Angel. Portrait of a young girl sitting, hair arranged smoothly over the ears, 
hair parted in the niiddle. ïîer guardian angel stands behind her, one hand 
resting on her left slioulder, the other on her right arm." ïhal it had not 
been theretofore published. That he did, "to wlt, ou or about the 5th day of 
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Xoveniber, A. D. 1901,"' take steps, as recited, to obtaiii a copyright. That 
such description of tbe painting was duly recorded by the Librarian of Coii- 
gress, "to wit, on or about tbe 7th day of November, A. D. 1901." That the 
painting was tbereupon duly copyrighted. ïhat notice of such copyright was 
inseribed upon the painting, and that the plaintiff is sole owner and pro- 
prietor of snch copyright and painting. Infringenient by the défendant is 
averred in printing and publishing copies of the painting in its newspaper, 
"to wlt, upwards of 1,000 copies thereof,'' on or about October 25, 1903. 

Under plea of gênerai issue the trial proceeded before a jury, with proof on 
bebalf of the plaintiff: primarily, supporting the déclaration in a copyright 
of the date and description alleged, and publication by the défendant without 
consent. In the testimony of the plaintiff, bowever, it further appeared, and 
was conceded to be the fact, that the plaintiff had procured a copyright of the 
identical painting on October 7, 1901, under the description: "Maidenhood. A 
young girl seated beside a window. An angel stands béhind her." AIso, that 
the painting was submitted to Curtis & Caineron, piiblishers, prier to Octo- 
ber, "to bave the picture published by them," and was photographed for that 
objeet. 

Thereupon the court instructed the jury to find the défendant not guilty, 
and verdict was rendered accordingly. Krror is assigned in various forms, 
both upon the direction so given and refusai of several instructions requested 
on bebalf of the plaintiff, but the reviewable questions arise under the di- 
rection of verdict. 

Otto R. Barnett, for plaintiff in error. 
Clarence A. Knight, for défendant in error. 

Before GROSSCUP, SEAMAN, and KOHLSAAT, Circtiit Judges. 

SE AMAN, Circuit Judge (after stating the facts as above), This 
suit is for recovery of the penalties imposed by statute (sectioti 4965, 
Rev. St. [3 U. S. Comp. St. 1901, p. 3414]) for violation of an alleged 
copyright of a painting produced and owned by the plaintiff in error. 
With recovery so sought, under the spécial right conferred by statute 
and not existing at common law, the rule is elementary which requires 
strict construction and proof for enforcement of such right. Wheaton 
V. Peters, 8 Pet. 591, 663, 8 L. Ed. 1055 ; 3 Notes U. S. Rep. 485 ; Mif- 
flin V. R. H. White Ce, 190 U. S. 360, 264, 23 Sup. Ct. 769, 47 L. 
Ed. 1040; Bobbs-Merrill Co. v. Straus, 147 Fed. 15, 21, 23, 77 C. C. 
A. 607 ; White-Smith Mu-sic Pub. Co. v. ApoUo Co., 147 Fed. 236, 227, 
77 C. C. A. 368. The trial court directed a verdict of not guilty, upon 
the view that no valid copyright appeared under the registration of 
November 7, 1901, not only averred in the déclaration, but proven and 
relied upon on the trial. Such ruling was predicated upon the fact — 
disclosed in cross-examination of the plaintiff in error and subsequent- 
ly admitted of record — that the author had procured a prior registra- 
tion on October 7, 1901, by filing "a photograph of the painting in 
question," with this description: "Maidenhood. A young girl seated 
beside a window. An angel stands behind her." In the registration 
of November 7th the name was changed to "The Guardian x\ngel," 
with description amplified; and the only question for review, in our 
understanding of the issues and conceded facts, including the trans- 
actions with and of Curtis & Cameron, is whether the statutory copy- 
right was acquired by this registration ift suit. 

While the bill of exceptions show no claim or offer made on bebalf 
of the plaintiff in error under the registration of October 7th, either 
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in the course of the testimony or in the instructions requested and re- 
ferred to in the assignments of error, reversai is sought upon the con- 
tention that recovery was authorized under one or the other registra- 
tion, and the direction was erroneous in either view. The propositions 
are, in substance, that the date of the copyright was "pleaded under a 
videlicet," and the (assumed) variance in proof was not fatal, because 
the particular date in such allégations is to be treated as forming no 
material part of the issue of fact tendered by the déclaration, when 
the défendant is not misled or surprised. Were it true that such vari- 
ance appeared between the averment and proof, and in date alone, it 
may be that the authorities cited would then be applicable to disregard 
the mère diiîference in date, where a single registration was proven. In 
this instance, however, the averment and proof are identical, both in date 
and subject-matter, so that no question of variance arises. The sole is- 
sue tendered and heard was upon this November registration as creat- 
ing the alleged copyright, with no référence to the prior registration 
or intimation thereof until that fact was brought out by the défense 
by way of impeaching the claim in suit; and without proof applicable 
at least to the October registration, meeting the strict requirements 
for pénal recovery, submission to the jury was not authorized in any 
view of the issue joined. The question whether a valid copyright was 
acquired under the prior registration is not therefore open for review, 
although the effect of that procédure must be considered in testing 
the validity of the right set up under the November registration for 
pénal recovery. 

With the controversy thus narrowed, as we believe, the varions other 
propositions which are discussed by counsel, together with the numer- 
■ous authorities cited and reviewed thereupon, are not within the issue. 
Récent authorities hâve so clearly settled the rule as to the bearing 
and status of the common-law copyright, when the statutory benefits 
are invoked, that thèse déductions are deenied sufficient to answer the 
contentions thereunder : The property rights of the author in his pro- 
duction, intellectual or artistic, are twofold — absolute ownership of the 
corporeal production, alike with other property ownership, and an in- 
dependent right to make duplications, which is equally his own so 
long as he withholds from publication to the world. The first-men- 
tioned right is unaffected by either class of copyright, and one or both 
are subject to his disposition, absolute or qualified, in common with 
other property rights. While publication is withheld, his right of first 
publication is exclusive. When he voluntarily releases to the public, by 
gênerai publication, this common-law right of exclusive publication is 
surrendered. Unless he obtains on or before publication the protection 
of the statutory copyright, the public is unrestrained in duplications. 
With the copyright obtained, his right to publish and sell ail copies 
beconies exclusive thereunder for the statutory term. Thus the bene- 
fits of the statute are substituted for the imperfect benefits of the com- 
mon-law ownership by his surrender of the perpétuai right to withhold 
from publication. Thèse rights are separate and not coexistent. The 
common-law right ends when the statutory right begins. Holmes v. 
Hurst, 174 U. S. 82, 85, 19 Sup. Ct. 606, 43 h. Ed. 904; Bobbs-Mer- 
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rîll Co. V. Straus, 147 Fed. 15, 18, 77 C. C. A. 607; Drone on Copy- 
right, 100. 

The vaHdity of the copyright in question is challenged upon two 
grounds: (1) Disclosure of a prier (prima facie) copyright of the 
same subj ect-matter, under the October registration ; (2) prior publica- 
tion, either under the transactions of Curtis & Cameron, or through 
the October registration. If one or the other of thèse objections is 
supported by the évidence referred to, no escape appears froni the con- 
clusion that the objection is fatal. 

1. Whether the registration of October resulted in a valid copyright 
is not, as btfore mentioned, involved in the issue. Nevertheless the 
conceded fact of such registration by the plaintiff in error must be con- 
sidered in testing the validity of the alleged copyright under the sub- 
séquent filing. The contention in support of the copyright is substan- 
tially this: That the established rule of the patent law against dupli- 
cation of patents for the same invention (Miller v. Eagle Manuf. Co., 
151 U. S. 186, 197, 14 Sup. Ct. 310, 38 L. Ed. 121 ; 12 Notes U. S. 
Rep. 485) is not applicable to copyrights, because no express grant of 
monopoly issues as in the case of patents, and that duplications of 
registry for the same subj ect-matter are allowable, and so recognized 
in Black v. Allen (C. C), 56 Fed. 764, 769. Neither of thèse conten- 
tions impresses us as tenable. The grant of monopoly is conferred alike 
by statute in both instances, upon due application, although in respect 
of patents the methods difîer in the needful discrimination for patenta- 
bility and in the form of issue. The applicant for a copyright (section 
4956, Rev. St. [3 U. S. Comp. St. 1901, p. 3407) deposits in the office 
of the Librarian the required matter, and record is there made. Upon 
compliance on the part of an author with this requirement, the grant 
ensues, as of course, under section 4952, Rev. St. [3 U. S. Comp. St. 
1901, p. 3406] . So the copyright is equally a grant, however simple 
the method of acquiring, and when once conferred there is neither 
authority nor occasion for a second grant to the author for the same 
production. Duplication is necessarily inoperative, as in the case of 
the patent for invention, and the authorities are harmonious in this 
view. Mifïlin v. Dutton, 112 Fed. 1004, 1005, 50 C. C. A. 661, 61 
L. R. A. 134, affirmed 190 U. S. 265, 23 Sup. Ct. 771, 47 L. Ed. 1043 ; 
Lawrence v. Dana, 4 Cliff. 1, Fed. Cas. No. 8,136. For new matter 
onlv in new éditions can another copvright be obtained. Id. ; Drone 
on 'Copyright, 146. In the case of Blâck v. Allen (C. C.) 56 Fed. 764, 
769, cited contra, which arose in equity and involved équitable consid- 
érations, the présent inquiry and strict view of the proceedings for 
copyright were not passed upon, nor do we understand the opinion or 
ruling to rest the rights of the complainant upon duplication of copy- 
right. It goes without saying that the author is bound only by such 
filing for copyright as he authorizes or adopts. 

As the statutory copyright is acquired through the simple act of the 
author in making the deposit, the admission that he made such deposit 
in October, even referring to it in bis testimony as his "first copyright," 
clearly impeaches the alleged copyright of November, unless accom- 
panied by proof that the prior deposit was inoperative. No such proof 
appears, and none was offered. The mère fanciful change in naming 
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the paîntîng, "The Guardian Angel" on the second filîng, instead of 
"Maidenhood," as prevîously designated, cannot be acceptée! for a new 
grant of copyright; npr the further détails in the description, when 
those first given were plainly stifficient for identity. Whatever the 
rights may be for fîling notice' of change of narhe adopted for the au- 
thor's work, no sanction appears for this independent filing of the mat- 
ter, unexplained, as another copyright. We are of opinion that such 
course was confusing and unauthorized by way of copyright, and that 
the transaction cannot be upheld in the face of the conceded facts. 

2. The question whether publication does not appear, prior to the 
November registry, either in the transactions of Curtis & Cameron, un- 
der their arrangement with the author, or in the fact of registration 
of the photograph and description in October, does not require solu- 
tion under the foregoing view. The authorities cited for the contention 
that such registration amounts to publication are the well-considered 
cases of Bobbs-Merrill Co. v, .Straus, supra, 147 Fed. 21, 77 C. C. A. 
607, and Jewelers' Mer. Agency v. Jewelers' Pub. Co., 155 N. Y. 241, 
254, 49 N. E. 872, 41 L. R. A. 846, 63 Am. St. Rep. 666; and in view 
of the purpose and publicity of the registration, this objection, to say 
the least, could not be set aside without careful considération, the stat- 
ute providing (section 4956, supra) that the matter must be filed "on 
or before the day of publication." We refrain from décision thereup- 
on, content to rest affirniance of the judgment upon the first-men- 
tioned ground. 

The judgment of the circuit court is affirmed. 



RE0D V. BRUN et al. (two cases).* 

(Circuit Court of Appeals, Eighth Circuit NoTember 8, 1907.) 

Noa 2,407, 2,408. 

1. Limitations or Actions— Colobado Statxtte Babs Threb Yeabs afth» 

DI8C0VEBY of Facts Whioh ■Wotjld Awaken Inquibt. 

The statute of Colorado (section 2911, Mills' Ann. St.), whlch requlres 
bills for relief on ttie ground of fraud to be filed withln three yeara after 
dlscovery of the facta constitutlng the fraud, bars such sults three years 
after the dlscovery of facts whieh would awalten a person of ordlnary 
prudence to an Inqulry, which, if pursued With reasonable diligence, would 
lead to a dlscovery of the fraud. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 33, Limitation of Ac- 
tions, §§ 480-493.] 

2. Equity— Lâches— Applied in Analogy to Statute — Bubden oh Oom- 

PLAINANT to PbOVE DILIGENOE AFTEB STAtrUTOBY Pebiod. 

The fédéral courts, sltting in equity, are not bound by, but they apply 
the doctrine of lachea in analogy to, the statute of limitations of ac- 
tions at law, and, In the absence of extraordlnary facts and clrcum- 
Btances, décline to sustaln sults commenced after the statutory period. 

If a complainant would malntaln a suit instltuted after the expiration 
of the statutory iimlt, he must plead and prove especial facts or clrcum- 
Btances whieh show that he was not guilty of lâches whieh take hla case 
ont of the ordlnary rule and make It équitable to allow Its maintenance 
after the statutory period bas explred. 

[Ed. Note.— For cases in point see Cent Dlg. vol. 19, Equity, SJ 242- 

244.] • ^^__^__^.^____ 

♦Eehearing denled January 11, 1908. 
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3. Same— Failxjré to Discovek Fiîa.t;d— Pleading and Pboof Beqtjisite to 

Excuse. 

If he failed to discover the fraud within the statntory limit, he must 
plead and prove the tirae when he discovered it, the means by whieh he 
found it out, the impediments whieh prevented its earlier discovery, 
and the diligence he exercised. 

If by the exercise of ordinary diligence he could bave discovered it in 
time to bave brought bis suit witliin the limit flxed by the statute, he 
was guilty of lâches, and his suit cannot be maiutained. 

[Ed. Note.— For cases in point, see Cent. Big. vol. 19, E<iuity, §§ 242- 
244] 

4. Same— Lâches— F ACTS— Conclusion. 

Complainant had a judgment against T. in 1885 whieh he could net 
collect. In January, 18SÔ, two tracts of land were conveyed to S., a sis- 
ter of T., who in February, 1889, conveyed them to Thomson, who in 
November, 1895, conveyed them to Mrs. T. and Mrs. C, the wife and 
daughter of S., respectively. T. died on March 14, 1896, and the deeds 
were flrst recorded on March 16, 1896. Complainant brought suit to 
subject the property to the payment of the judgment more than five 
years after the deeds were recorded. The statutory limitation was three 
years after discover^' of the fraud. The complainant iirst discovered in 
January, 1901, by inquiry among the friends and neighbors of T. that S.. 
was his sister, aud by search in the indices of the records, the convey- 
ances in question, and no reason why an earlier discovery was not made, 
except the pendency of a suit to cancel the judgment, was shown. Held : 

Complainant failed to establish any sound reason in equity why the 
doctrine of lâches should not be applied in analogy to the statutory limi- 
tation, and he could not recover. 

Ordinary diligence required him to examine the records in the name 
of T., at least once in three years, and If he had exercised tlie same dili- 
gence in 1896 or 1897 that he used in 1001, he would hâve discovered the 
fraud. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
ci Colorado. 

R. T. McNeal, for appellant. 
A. C. Phelps, for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. Thèse suits were brought in Septem- 
ber, 1901, to subject two tracts of land, one held by Mrs. Kate E. 
Brun, who was formerly the wife of Hiram Robert Tillett, and the 
other by Mrs. Maud Stortes Conklin, who was the daughter of Mrs. 
Nancy A. Stortes, a sister of Tillett, to the payment of a judgment 
whieh the complainant, Jeremiah J, Mann, had recovered against Til- 
lett and one Bloomfield in 1885, upon the ground that Tillett had pur- 
chased and paid for thèse tracts of land and had caused them to be con- 
veyed to the défendants respectively, who were not bona fide pur- 
chasers, for the purpose of concealing his property, of preventing the 
complainant from collecting, and of defrauding him out of his judg- 
ment. The majority of the court are of the opinion that the évidence 
sustained the complainant's charge of fraud, and that he would hâve 
been entitled to a decree if he had instituted his suits immediately after 
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he could hâve dîscovered the fraud by the exercise of reasonable dili- 
gence, a conclusion to which the writer does not assent. 

There is, however, another question which demands décision before 
the décrees below, which dismissed the bills upon final hearings, can 
be reversed. It is, was the complainant guilty of lâches? The stat- 
ute of limitations of the state of Colorado provides that bills for re- 
lief on the ground of fraud shall be filed within three years after the 
discovery by the aggrîeved party of the facts constituting such fraud, 
and not afterwards. 2 Mills' Ann. St. § 2911. Great Western Min- 
ing Co. v. Woodmas, 14 Colo. 90, 98, 23 Pac. 908. This statute bars 
a suit three years after knowledge of facts which would awaken a 
person of ordinary prudence to an inquiry, which, if pursued wîth 
reasonable diligence, would lead to a discovery of the facts constitut- 
ing the fraud as efïectually as it limits suits commenced three years 
after the discovery of the facts constituting the fraud. Swift v. Smith, 
25 C. C. A. 154, 160, 79 Fed. 709, 715; Pipe v. Smith, 5 Colo. 146, 
149 ; Rugan v. Sabin, 3 C. C. A. 578, 582, 53 Fed. 415, 420. 

The national courts, sitting in equity, are not bound by the statutes 
of limitations of the states, but they apply the doctrine of lâches in 
analogy to them. If a suit discloses no extraordinary facts or circum- 
stances, they apply the bar of lâches at the expiration of the time pre- 
scribed by the statute of the state for the limitation of an action at 
law of like character, but if unusual conditions or extraordinary cir- 
cumstances make it inéquitable to allow the prosecution of a suit aft- 
er a briefer, or to forbid its maintenance after a longer, period than 
that fixed by the statute, the chancellor will not be bound by the stat- 
ute, but will détermine the extraordinary case in accordance with the 
equities which condition it. Kelley v. Boettcher, 29 C. C. A. 14, 21, 
85 Fed. 55, 62. If the complainant invokes the exercise of the judi- 
cial discrétion of the court to permit the maintenance of his suit aft- 
er the analogous statutory time has expired, the burden is upon him 
to show that he has been guilty of no lâches. He must specifically 
plead and prove what the impediments were to the earlier prosecu- 
tion of his claim, if he was ignorant of the facts alleged in the bill, 
how he came to be so long without knowledge of them, the means, if 
any, by which the défendant concealed them, how and when he first 
came to know them, and such other facts and circumstances as would 
appeal to the conscience of a chancellor. "And especially must there 
be distinct averments of the time when the fraud, mistake, and con- 
cealment, or misrepresentation was discovered, and how discovered, 
and what the discovery is, so that the court may clearly see whether, 
by the exercise of ordinary diligence, the discovery might hâve been 
before made. For, if by such diligence the discovery might hâve 
been before made, the bill has no foundation on which it can stand in 
equity, on account of the lâches." Stearns v. Page, 1 Story, 204, 215, 
217, 22 Fed. Cas. 1183, 1187, No. 13,339; Hardt v. Heidweyer, 152 
U. S. 547, 559, 14 Sup. Ct. 671, 38 L. Ed. 548 ; Stearns v. Page, 7 
How. 819, 829, 12 L. Ed. 928 ; Badger v. Badger, 3 Wall. 87, 95, 17 
h. Ed. 836 ; Wood v. Carpenter, 101 U. S. 135, 141, 25 L. Ed. 807 ; F.elix 
v. Patrick, 145 U. S. 317, 332, 12 Sup. Ct. 862, 36 L. Ed. 719 ; Poster v. 
Mansfield & Coldwater, etc., R. R. Co., 146 U. S. 88, 100, 13 Sup. Ct. 28, 
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36 L. Ed. 899 ; Johnston v. Standard Mining Co., 148 U. S. 360, 370, 
13 Sup. Ct. 585, 37 L- Ed. 480. 

The facts material to the détermination of this question of lâches 
are thèse: Mann obtained his judgment in 1885, and issued exécu- 
tions upon it from time to time, which were returned nulla bona. The 
judgment debtors were Tillett and Bloomfield. Bloomfield caused the 
title to some land which he obtained to be vested in Wm. Thomson, 
who was an intimate friend of Tillett, and Mann subsequently re- 
covered some of this land from Thomson, and released Bloomfield. 
In January, 1889, the property hère in controversy was conveyed by 
two deeds from third parties to Mrs. Stortes, the sister of Tillett, and 
in February, 1889, she conveyed it by two deeds to Wm. Thomson, 
and died in 1890. On November 16, 1895, Thomson made a deed 
of one of thèse tracts to Mrs. Tillett and a deed of the other to Mrs. 
Conklin, the daughter of Mrs. Stortes. On March 14, 1896, Tillett 
died. On March 16, 1896, ail thèse deeds which had been withheld 
from^ record until that time were recorded in Arapahoe county, Colo. 
Mann lived in that county, and he supposed that Tillett did. The will 
of Tillett was executed on November 17, 1895. It named Thomson 
as its executor, and he qualîfied and acted as such until April 29, 1897, 
when he died. Mrs. Tillett was appointed administratrix in Septem- 
ber, 1897. She brought a suit in the court below to obtain a satis- 
faction of Mann's judgment, and that suit was pending in that court 
and in this until the lower court's decree of a revivor of the judg- 
ment was affirmed in this court in 1899. The complainant (Mann) 
pleaded that he searched the records repeatedly prior to 1896 for coii- 
veyances and deeds from Tillett, but that from 1895 until July, 1901, 
he made no such searches because he was satisfied that any farther 
search would be in vain, and because the litigation over the judg- 
ment was pending; that he first heard of Mrs. Stortes and Mrs. Conk- 
lin about July 14, 1901, and then learned by inquiry among the former 
friends and neighbors of Tillett that Mrs. Stortes was his sister, and 
that she was impecunious and had lived with, and been supported by, 
her brother ; that he discovered the conveyances to Mrs. Stortes from 
her to Thomson and from Thomson to Mrs. Tillett and Mrs. Conk- 
hn on July 17, 1901, by an examination of the records in the office of 
the recorder of deeds of Arapahoe county; that he "first searched in 
the gênerai indices contained in the office of said recorder for convey- 
ances to the said Robert Tillett and in this way discovered the convey- 
ance of certain premises by the said William Thomson to the said Kate 
E. Tillett." 

The complainant testified in regard to his inquiries and efforts to 
discover this fraud between 1895 and 1901; that early in July, 1901, 
he learned that Mrs. Stortes was the sister of Tillett; that she owned 
and was in possession of the tract of land which is now held by Mrs. 
Conklin; that he then searched the records and found that she held 
a deed of it and that shortly before, probably three months before, 
he had searched the records to discover whether or not there was any 
property standing in the name of Tillett, or that had been conveyed 
to or by him and had not discovered any ; and that he had been lay- 
ing for Tillett for three or five years before, ail the time looking 
157 F.— 13 
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ont to find- property. No other reason or excuse for hîs failure to 
inquire for and to discover the relation of Mrs. Stortes to Tillett, or 
thie rebord of the conveyances prior to July, 1901, is pleaded or proved. 

The complainant was undoubtedly guilty of no lâches previous to 
March 16, 1896, when the deeds to and from Mrs. Stortes and Thom- 
son were recorded, because prior to that time there was nothing to 
awaken inquiry concerning them, and no means of securing knowl- 
édge ôf them were within his reach. But the statute of limitations 
sounded its warning incessantly after, as well as before, the deeds 
were recorded. It never ceased to cry : Your right to maintain a suit 
for relief from a fraud is limited to three years after the time when 
by the use of reasonable dihgence a person of ordinary prudence in 
your situation would hâve discovered the facts which constitute it. 
Prior to March, 1896, Mann had repeatedly searched the records for 
conveyances to and from Tillett, but from February, 1896, until March, 
1901, a period of more thàn five years, he made no search. In July, 
1901, he learned by inquiry among the friends and neighbors of Til- 
lett that Mrs. Stortes was his sister, that she was poor and had lived 
with, and been supported by, her brother, and that she owned and 
occupied the property now held by Mrs. Conklin. He then searched 
the records and found the conveyances to and from Mrs. Stortes and 
Thomson. Mrs. Stortes had then been dead ten years, Tillett more 
than five years, and Thomson more than four years. A like inquiry 
among the neighbors and friends of Tillett, and. a like search at any 
time after March, 1896, would undoubtedly hâve discovered the same 
facts. The facts and the means of discoverv remained the same from 
March 16, 1896, until July, 1901. On July'l7, 1901, he searched the 
indices of the records of Arapahoe county for conveyances to and 
from Tillett, and in that way he discovered the deed to Mrs. Tillett 
and the deeds to Mrs. Stortes and Thomson which preceded that deed 
in the chain of title. A search of thèse indices with equal diligence 
at any time after March 16, 1896, would hâve disclosed thèse deeds. 

This suit was instituted more than five years after the deeds as- 
sailed were spread upon the public records. The statute barred suits 
for relief against frauds in three years after the discovery of the facts 
which would awaken a person of reasonable prudence to an inquiry 
that would lead to their discovery. In the face of this statute, rea-^ 
sonable diligence required that the complainant, who suspected con- 
veyances of real estate would be made or procured by Tillett for the 
purpose of concealing his property and defrauding his creditors, should 
examine the public records in his name, which would be likely to dis- 
close and which did disclose such conveyances, at least once in three 
years. He failed to make this search, and to inquire among Tillett's 
neighbors and friends so as to ascertain his relationship to Mrs. Stortes, 
until the statutory time had passed. The burden was upon him in 
this suit to show some sound reason why he did not make this search 
and inquiry in less than four years after the means of discovering the 
fraud were within his reach, and why a court of equity should refuse 
to apply its doctrine of lâches until more than two years after the 
statutory limitation upon a like action had expired. He did not suc- 
cessfully bear this burden. He failed to establish any reasonable ex- 
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cuse for his postponement of his inquiry ând search for more than 
four years after thèse deeds had been recorded. If by a failure to 
make the search and inquiry after the public record disclosed the means 
of discovery he could toU the hmitation of the statute two years be- 
yond the statutory time, it is not perceived why by a continued fail- 
ure he might not toU it indefinitely ; and as no équitable reason has 
been shown why the doctrine of lâches should not be applied after 
the expiration of the limitation, the complainant has no standing in 
equity. He was guilty of lâches vvhich bars his suit, and the decrees 
belovv must be affirmed. 
It is so ordered. 



FREBMAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit November 6, 1907.) 

No. 731. 

iNTEBNAii Revenue— Action on Distilleb's Bond to Eeooveb Taxes— Dé- 
fenses. 

Rev. St § 3221, as amended by Act March 1, 1879, c. 125, § 6, 20 Stat. 
341 [U. S. Comp. St 1901, p. 2087], whicli provides that when any dis- 
tilled splrits deposited in warebouse are destroyed by accidentai flre 
or other easualty witbout fraud, collusion, or négligence of tbe owner 
thereof no taxes shall be eollected on such splrits, confère on such own- 
er a légal right wbich is enforceable in tbe courts, and is not dépendent 
on the discretionary action of tbe Seeretary of tbe Treasury, and such 
destruction of spirits In a warebouse by accidentai flre may be set up 
as a défense to an action by tbe govermnent on a distiller's bond to re- 
cover tbe taxes thereon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 29, Internai Revenue, 
I 70.3 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

James J. Britt and M. W. Brown, for plaintifïs in error. 
A. E. Holton, U. S. Atty. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 

PRITCHARD, Circuit Judge. This is an action brought by the 
United States against Authel H. Freeman and the National Surety 
Company to recover the sum of $3,302.53, alleged to be due as taxes 
upon spirits deposited in the distillery warebouse of the said Authel 
H. Freeman, together with 5 per cent, penalty and interest from the 
Ist day of January, 1904. 

It was admitted that the bonds upon which suit was instituted were 
executed by Authel H. Freeman, as principal, and National Surety 
Company, as surety; that the packages of distilled spirits upon which 
taxes are claimed were manufactured by the said Authel H. Freeman 
and duly deposited in a bonded warebouse. It was also admitted that 
the warebouse in question was accidentally destroyed by fire, without 
fraud, collusion, or négligence on the part of the distiller or his sure- 
ty. PlaintifF below interposed a démarrer upon the ground that the 



196 157 rKurRAU kepoeteu. 

answer was insufficient and did not set forth facts sufficient to consti- 
tute a légal défense, and judgment was rendered upon the pleadings 
for the amount claimed to be due. 

In considering the merits of this controversy, it becomes necessary 
to détermine whether the court below erred in holding that the answer 
was insufficient in that it did not "set forth facts sufficient to consti- 
tute a légal défense to the cause of action set up in plaintiff's com- 
plaint." In other words, are the plaintiffs in error, under the circum- 
stances, entitled in a court of law to assert a right conferred upon the 
distiller by an act of Congress. 

The act of May 27, 1872, c. 218, 17 Stat. 162 [U. S. Comp. St. 1901, 
p. 2087], contains the following provision: 

"The Secretary of the Treasury, upon the production to him of satisfactorj' 
proof of the actual destruction by accidentai fire or other casualty, and with- 
out any fraud, collusion, or négligence of the owner thereof, of any distilled 
spirits, whlle the same remained in the custody of any offlcer of internai reve- 
nue in any distillery warehouse, or bonded warehouse of the United States 
and before the tax thereon has been paid, may abate the amount of internai 
taxes aeeruing thereon, and may cancel any warehouse hond, or enter satisfac- 
tion thereon, in whole or in part, as the case may be. And if such taxes hâve 
been collected since the destruction of such spirits, the said Secretary shall re- 
fund the same to the owners thereof ont of any moneys in the treasury, not 
otherwise appropriated." Rev. St. § 3221 [U. S. Comp. St. 1901, p. 2087]. 

The foregoing section left the détermination of the questions to 
which it related to the Secretarv of the Treasury ; and it was decided 
in the case of Fàrrell v. United States, 99 U. S. 221, 25 L. Ed. 321, 
that the action of the Secretary in pursuance of the authority vested 
in him by this section was final and conclusive. The Suprême Court 
in that case held that the détermination of the matter rested solely in 
the discrétion of the Secretary of the Treasury, and that there was 
no remedy aiïorded the distiller by which he could secure an adjudi- 
cation by the courts of any rights conferred by the statute, and under 
thèse circumstances the amendment to section 3221 [U, S. Comp. St. 
1901, p. 2087] was evidently intended to enlarge the statute so as ta 
give the United States courts concurrent jurisdiction in such cases and 
thus enable such courts to hear and détermine any right conferred 
upon distillers and their sureties. 

This amendment was passed March 1, 1879, c. 135, § 6, 20 Stat. 
341 [U. S. Comp, St. 1901, p. 2087], and reads as follows: 

"And when any distilled spirits are hereafter destroyed by accidentai fire or 
other casualty, without any fraud, collusion, or négligence of the ovrner there- 
of, after the time when the same should hâve been drawn off by the gauger 
and placed lu the distillery warehouse provided by law, no tax shall be col- 
lected on sueh spirits so destroyed, or if collected, it shall be refunded upon 
the production of satisfactory proof that the spirits were destroyed as herein 
specified." Rev. St. § 3221 [U. S. Comp. St. 1901, p. 2087]. 

This provision is embodied as a part of section 3231 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 2087], and was evidently intended 
as an amendment of that section. 

The law, as it now stands in relation to this subject, may be epitomiz- 
ed as follows : (a) That the Secretary of the Treasury may abate tax- 
es before collection upon the production to him of satisfactory proof; 
(b) that the Secretary of the Treasury shall refund taxes after col- 
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lection. The amendment passed in 1879 provides: (a) No tax shall 
be collected. (b) If collected shall be refunded. 

The amendment to section 3221 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 3087] expressly provides that when any distilled spirits 
deposited in warehouse are destroyed by accidentai fire or other casual- 
ty, without fraud, collusion, or négligence of the owner thereof, that 
no taxes shall be collected on such spirits so destroyed, etc. This pro- 
vision clearly confers upon a distiller a right, and that right is that in 
ail cases where spirits are destroved by accidentai fire or other casualty, 
etc., that no taxes shall be collected on the spirits thus destroyed. 

The government seeks to obtain a judgment against the distiller and 
his surety, and invokes the aid of the United States court for that pur- 
pose. It institutes a suit upon a bond which was executed by the dis- 
tiller and his surety for the payaient of any taxes that might be due 
by the distiller ; and vvhile the exécution of the bond by the distiller 
and his surety is admitted, nevertheless it is still incumbent on the 
government to show that the distiller is indcbted to the government for 
the amount claimed to be due for taxes on distilled spirits. Thus we 
hâve a well-defined issue as to whether the distiller is indebted to the 
government for taxes on distilled spirits. However, it is insisted by 
counsel for the government that the court is powerless to hear any 
évidence which the défendants niay offer in relation to the issue thus 
raised. The distiller and his surety contend that the distiller is not 
indebted to the government, and in support of such contention it is 
averred that the spirits deposited in the warehouse were accidentally 
destroyed by fire, without any fraud, collusion, or négligence of the 
défendants. This is as complète a défense to the action, when proven 
or admitted, as the plea of payment could possibly be when proven or 
admitted. The statute expressly provicies that no tax on spirits de- 
stroyed in this manner shall be collected. To hold that the distiller 
and his surety under such circumstances would not be entitled to as- 
sert a right thus conferred as a défense to such an action would be 
in utter disregard of the rights of the défendants below and would 
deprive them of their property without due process of law, as well as 
to deny them the equal protection of the laws. 

It is admitted by counsel for the government that the spirits in ques- 
tion were accidentally destroyed by fire without any fraud, collusion, 
or négligence of the plaintiffs in error, and that the law (Act March 
1, 1879) provides that no tax shall be collected on such spirits so de- 
stroyed, but it is insisted that notwithstanding that the plaintiflfs in 
error are by law invested with the right thus conferred, that the court 
is powerless to afliord a remedy. We cannot see our way clear to 
give our assent to this construction of the statute. 

Blackstone, in discussing this phase of the question, after referring 
to two classes of cases where a remedy is afïorded by mère opération 
of law, says: 

"In ail other cases It is a gênerai and hulispensable rule tbat where there 
is a légal right there is also a légal remedy by suit, or action at law, when- 
ever that right is invaded." 

In légal parlance, to refer to one as having a right, présupposes the 
existence of a remedy. It would be inconsistent for Congress to un- 
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dertake to confer a right without affording a remedy, and in this in- 
stance there is no doubt as to the nature of the right which was in- 
tended to be conferred upon the distiller. The statute is positive and 
unequivocal in relation to the subject with which it deals, and when 
construed in accordance with the well-defined rules of construction 
it is in the nature of an exemption ; and in cases where it can be shown 
that the spirits were destroyed under the circumstances alleged in the 
answer, the facts set forth therein, when proven (or admitted as in this 
instance), the défense is as complète and effectuai as where the statute 
of limitations is relied upon. It is provided that under such circum- 
stances the distiller shall not be required to pay the government any 
tax, and the exemption of the payment of taxes contemplated by this 
section inures to the beneiît of the surety as well as the distiller, in- 
asmuch as the surety stands in the shoes of the distiller, and it neces- 
sarily follows that any right conferred upon, or any exemption in favor 
of, the distiller, can be taken advantage of by the surety and pleaded 
as a défense to an action of this character. The institution of this ac- 
tion against the surety clearly raises an issue as to whether the surety 
has become liable on the warehouse bond of the distiller for any taxes 
that may be due by the distiller to the government. The provisions 
of the bond are such that the surety undertakes to guarantee the pay- 
ment of any and ail taxes that may be due the government on pack- 
ages of spirits deposited in the warehouse during a certain period of 
time. Were it not for the act of Congress authorizing the establish- 
ment of bonded warehouses, and the provision that the distiller should 
hâve eight years in which to pay the taxes on spirits duly deposited 
therein, as in this instance, the taxes would at once become due and 
payable. However, Congress has in its wisdom seen fit to afford this 
extension of time to distillers, and one who becomes surety under such 
circumstances sustains the same relation to the government that a sure- 
ty would to an individual when he undertakes to answer for the de- 
fault or miscarriage of another, and were it not for the provisions con- 
tained in section 3221 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 8087] the surety would be liable for the fuU amount of the under- 
taking, notwithstanding any accident or casualty which might befall 
his principal in the meantime. The basis of the right of the govern- 
ment to recover against the surety dépends upon its ability to show 
that it is entitled to recover the amount alleged to be due against the 
principal. The government has, in this instance, sought to collect 
the amount of taxes alleged to be due in a court of law, and in order 
to do so has instituted proceedings for that purpose. Under thèse 
circumstances it would be unprecedented to hold that, notwithstand- 
ing certain rights were conferred upon the distiller by the provisions 
of the statute, yet the surety, when sued on his joint obligation with 
the distiller, should not be entitled to assert this right as a défense 
to the action instituted against him. In the case of the United States 
V. Bank of America (C. C.) 15 Fed. 730, among other things, it is said: 

"When the government elects to resort to the aicl of the court, it must abide 
by the legality of the tax." Cilukeiiheard v. United States, 21 Wall. G5, 22 
L. Ed. 477; United States v. Myers, 3 Hughes, 239, Fed. Cas. No. 15,840. 
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While under the revenue laws taxes are due the government by the 
distiller on distilled spirits as soon as the same are produced, and there 
is ample machinery for collecting the same by warrant of distraint with- 
out the government being required to secure a judgment against the 
distiller, yet this provision of the law ônly applies to the distiller in 
cases where the spirits hâve not been placed in a bonded warehouse 
as hereinbefore stated; but before the government can coUect any 
taxes from the surety that might be due by the distiller it must first 
obtain a judgment against the distiller as well as the surety, and when 
an action is instituted for that purpose it necessarily raises an issue 
as to whether the distiller is due the government anything, and this 
issue must be determined in favor of the government before a judg- 
ment can be obtained against either. Therefore the surety from the 
very nature of the suit would be entitled to show by way of défense 
anything which would relieve him from a compliance with the obli- 
gation which he had assumed, and it is expressly provided by the 
statute that under certain conditions, which if shown to exist (or ad- 
mitted, as in this instance) to wit, that the spirits were destroyed by 
accidentai fire or other casualty, without fraud, collusion, or négli- 
gence on the part of the distiller, no taxes shall be collected on such 
spirits, it would undoubtedly be compétent for the surety to plead 
such matters as a bar to the right of recovery. 

For the reasons herein stated, we are of the opinion that the learned 
judge below erred in sustaining the demurrer fîled by the défendant in 
error. The judgment of the circuit court is therefore reversed, and 
the case wiU be remanded, with instructions to proceed with the same 
in accordance with the views herein expressed. 

Reversed. 
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(Circuit Court of Appeals, Elghth Circuit. November 5, 1907.) 

No. 2,520. 

Fbaud— Action fob Deceit— Gbounds. 

An action for fraud and deeeit nmst be predicated on existing facts 
and not of matters possible to arise, and the plaintilï's pleading must 
aliege tbat tiie représentations were false and that plaintiff was misied 
thereby to his injurj'. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 23, Fraud, §§ 37, 
40, 41.] 

Same— PAtsE Eepbesentatioks— Nature. 

Allégations in the complaint in an action for fraud and deeeit that 
plaintiff was indueed to buy certain bonds of a corporation by false rep- 
résentations are not supported by a letter, written by défendant to plain- 
tiff, in which lie gave her the nuuihers of the bonds to be sold, stated that 
the bond issue was arrangea so that one-tenth would fall due each year 
and the maturity of each bond was stated on its face, that the bonds of- 
fered came in before thoso owned by défendant and his associâtes, and 
that, "Indeed, you may be said to hold the preferred place on the list" ; 
the only représentation niade which eould in any event be aetlonable being 
that as to the preferential charaeter of the bonds offered, which, cou- 
strued in the light of the other statements, elearly meaut no more than 
that they matured before those bearing higher numbers In the séries, aud 
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whieh was not shown to be untrue, there being no allégation iu respect 
to any bonds owned by défendant and his associâtes. 

3. Same— Construction ov Wbiting. 

Where no other means were employed to induce a plaintiffi to aecept a 
proposition for a sale of bonds tban the language contained in a writ- 
ing, plaintiff cannot be heard to say that, because of bis or her inaptness 
in comprehending on examination tbe ordlnary import and commoii ac- 
ceptation of the terms employed, they must be made to mean more or 
other than what they express. 

4. Same— Evidence— Relevancy to Issues. 

Where the complaint in an action for fraud and deeelt alleged that the 
représentations made were in writing and made to plaintifC, oral state- 
menta made by défendant to a third person are not admissible In support 
of such complaint. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Fraud, §§ 44, 45.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

G. S. Thomas (W. H. Bryant and William P. Malburn, on the brief), 
for plaintiff in error. 
Daniel Sayer, for défendant in error. 

. Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PPIILIPS, District Judge. The substance of the pétition in this case 
.appears in the statement of facts made in Kimber v. Young, 137 Fed. 
'745, 70 C. C. A. 178, when this case was before this court on writ of 
error to review the judgment of the Circuit Court in sustaining a de- 
murrer to the pétition. After the case was remanded to the Circuit 
Court, with directions to overrule the demurrer to the first count and 
to permit the défendant to answer, he made answer putting in issue the 
material allégations of the pétition respecting the charges of fraud and 
deceit. On trial to a jury at the close of the plaintiff's évidence the 
court directed a verdict for the défendant. To hâve this action of 
the court reviewed the plaintiff brought the case hère on writ of error. 

In respect of the false représentations alleged in the first count of 
the pétition to hâve been made by the défendant, Judge Hook, who 
wrote the majority opinion of the court in the case, supra, said: 

"It is also cliarged that défendant represented that other persons had agreed 
to aceept some of the bonds iu part payment of miuing property sold by them 
to the conipany, that the bonds offered to the plaintiff wouid corne in before 
those held by défendant and his associâtes, and that as to sucli bonds she 
would oecupy a preferred place among the bondholders. Thèse représenta- 
tions were material, and were well calculated to iiiduce the plaiutiffl to aceept 
the bonds. There is no référence in the complaint to any récitals of the bonds 
themselves which would impugn her averment that, aside from the misrepre- 
sentations of défendant, she was wholly without knowledge or means of ac- 
quiring the same. In respect of thèse représentations a cause of action is 
stated in the first count of the complaint, aud the demurrer thereto should 
hâve been overruled. But it should be said that if, upon the trial, it is found 
tliat the alleged représentation of priority of the plaintiff's bonds was merely 
that they would be paid at maturity, and would therefore be out of the way 
before tliose succeeding installments would mature — a priority in time of pay- 
ment rather than of lien or obligation, — it would be merely promissory in char- 
acter, and not actionable." 
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If the facts developed on the trial are, in légal effect, the same as 
charged in the pétition, the ruling of this court on the demurrer would 
be the law of the case made. The portion of the pétition so construed 
is as f oUows : 

"That the sald bonds offered to this plaintiff were due absolutely July 1, 
1901, and that the bonds offered to plaintiff would corne in before those of thf 
défendant and his associâtes, that plaintiff would hold a preferred place on 
the list, that plaintiff might dépend upon the c-ouiwns bein^ promptly met, and 
that she would be honorably dealt with in every respect. That the said défend- 
ant further stated and ropresented * * * that he kuew the bonds olîered 
to the plaintiff to be good," etc. 

The pétition counted on written statements claimed to hâve been 
made to her by the défendant. The proof at the trial rested upon a 
letter written Jdv the défendant, of date June 27, 1899, the material 
.statement of which pertaining to the question now to be decided is as 
follows : 

"I gave Ben a saraple bond to send you, and explained to him fuUy ail about 
the security. The bond Issue Is arranged so that one-tenth of the wUole falls 
due eaeh year, and the maturity of each bond is stated ou its fa<«. This is 
ail in the hands of the trust company, and the provisions and récitals of ail the 
bonds must be met, whether we will or not. The nunibers of the bonds given 
Ben are No. 114 to No. 150, both inclusive, and they are ail two-year bonds, 
due absolutely .luly 1, 1901, while we bave the option of paying them before 
that date, should we be in shape to do so. Whatever bonds I or niy associâtes 
(who put up the money) hold corne in after yours. Indeed, j'Ou may be said 
to hold the preferred place on the list. The coupons on thèse (due Ist January 
and Ist .Jidy), you may dépend uiK>n it, will be promptly met, and you will be 
honorably dealt with in every respect." 

It is thus manifested that the proof is materially différent from 
the version given in the pétition. The plaintiff was distinctly advised 
by this letter that the bonds issued were arranged so that one-tenth 
of the whole would fall due each year, and that the maturing period 
was stated on their face. She was further advised that ail this (the 
bonds we présume) was in the hands of the trust company, and that 
the conditions as expressed on the face of the bonds would hâve to 
be met, nolens volens. This was coupled with the information that 
the bonds the plaintiff would get were numbered from 114 to 150, 
inclusive, and that they would mature absolutely July 1, 1901. Thus 
she was advised that in their numerical order there were 113 bonds pre- 
ceding hers, the time of the maturity of which appeared on their face. 
She was, therefore, further advised that there was nothing on the 
face of the bonds indicating that they were preferential in character 
over the antécédent numbers. Of the statement that "whatever bonds 
I or my associâtes (who put up the money) hold come in after yours" 
it is sufïicient to say that there is no allégation in the pétition that in 
fact the défendant and his associâtes held any such bonds; nor is it 
alleged that the statement, if it had been in its terms an affirmation 
of the fact, was in fact false, followed with the appropriate ad damnuni 
clause. Concededly this action is one for fraud and deceit. As such it 
must be predicated upon existing facts, and not of matters possibly 
to arise. The représentation made must be alleged to hâve been 
false, and that the party to whom it was made was misled thereby, to 
her injury. "Relief can no more be administered upon facts proved 
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but not alleged tlian upon facts alleged butnot proved." Phelps v. 
Elliott (C. C.) 35 Fed. 461; Newham v. Kenton, 79 Mo. 382-385; 
Harrison v. Nixon, 9 Pet. 503, 9 L. Ed. 201 ; Boone v. Chiles, 10 Pet. 
209, 9 L. Ed. 388 ; Reed v. Bott, 100 Mo. 66, 12 S. W. 347, 14 S. W. 
1089; Hoester v. Sammelmann, 101 Mo. 619, 14 S. W. 728; Cella v. 
Brown, 144 Fed. 754, 75 C. C. A. 608. 

The plaintiflf's ground of relief is, tlierefore, reduced to the state- 
ment contained in the letter that "indeed, you may be said to hold 
the preferred place on the list." Taken in its connection, can this be 
held to amount in law to a positive, or even implied, assurance that the 
bonds from 114 to 150 were preferential in character? It is apparent 
i'rom her testimony that the plaintifï is a woman of unusual intelli- 
gence, keenly appréciative of the import of business terms, and that she 
was especially alive in giving her testimony to keep prominent the es- 
sential qualifies of a cause based on fraudulent représentations and de- 
ceit. Clearly enough the statement last above quoted, taken in its con- 
nection, amounted to nothing more than the expression of a mère opin- 
ion, drawn from the data furnished the plaintifï in the letter, that it 
might be said she would hold the preferential place on the list. She 
was plainly enough advised, by the terms of the bonds, that they were 
a part of a séries maturing at given dates, ail of which would hâve to 
be paid according to the "letter of the bond." Inasmuch as they were 
expected to be paid as they matured, she would hold the preferential 
place as to after-maturing bonds, for her bonds would be paid before 
succeeding installments would become due. 

No one can be heard to say that, because of his or her inaptness in 
comprehending on examination the ordinary import and common ac- 
ceptation of the terms employed in a written proposai, they must be 
made to mean more or other than what they express. This must 
be so held where no other means were employed to induce the accept- 
ance of the proposition than the language contained in the writing. 
The pétition does not even aver that the plaintiff's bonds were not 
preferential as to other bonds, whereby damage resulted to her. The 
averment in this respect is simply that when the bonds matured and 
wére presented payment was refused, whereupon she instituted an 
action in the proper court for the collection of the same against the 
Company, which resisted payment through the défendant acting in its 
behalf ; that the bonds had not only been dishonored by the company, 
but they were in f act at màturity of no value ; and that she was unable 
to collect the same or any part thereof. The proof at the trial showed 
that when the bonds matured she did bring action and obtained judg- 
ment, but had been unable to collect the same because of the insolvency 
of, the company. Resort to an action against the défendant, predicated 
upon fraud and deceit, would seem to be an afterthought. Ûnless her 
failure to collect resulted from the fact that the défendant represented in 
the letter that she "may be said to hold the preferred place on the list," 
this statement is quite immaterial. As already suggested, our conclu- 
sion is that the reasonable and natural construction to be placed upon 
the letter is that the Représentation as to priority of the plaintiff's bonds 
amounted to nothingf more than that they would be paid promptly at 
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maturity and be out of the way before succeeding installments became 
due. 

Error is assigned of the action of the court in excluding the state- 
ment, made in the déposition of Ben Kimber, to the effect that in his 
conversation with the défendant, who sought his assistance in induc- 
ing his mother, the plaintiff, to accept the bonds, he stated, in effect, 
that the bonds were perfectly good, and in ail probability they would 
be taken up within three or four months. In the first place, the péti- 
tion throughout allèges that the représentations made to her by the 
défendant were in writing, and as above stated thèse représentations 
were predicated of said letter written to her by the défendant. This 
did not admit of oral statements which the défendant may hâve made 
to a third party. Both he and his mother disclaimed in their déposi- 
tions that he was acting as agent for her in the transaction. Further- 
more, their testimony does not claim that said alleged statement was 
communicated to her before she accepted the bonds. And, even if the 
statement had been communicated to her, it would not constitute a 
proper predicate for the action of fraud and deceit under the first count 
of the pétition. If it amounted to anything, it would only be of the 
character of a warranty, on which the second count of the pétition was 
based, which was held by this court, when the case was hère on demur- 
rer, to be an insufhcient ground of action. 

It results that the judgment of the Circuit Court must be affirmed. 



WEBB V. AMERICAN ASPHALTUM MINING CO. 

(Circuit Court of Appeals, Eiglitli Circuit. Kovember 16, 1907.) 

No. 2,C51. 

1. Mines and Minebals — Mining Claims — Public Lands — Asipiialtum in 

Veiks Locatable by Lode Claims, but not by Places Claims. 

Asphaltum In iodes or veins in rock in place may be enterod and pat- 
ented by means of lode mining claims under section 2320, Rev. St. [U. S. 
Comp. St. liX)l, p. 1424], and it may not be secured by means of placer 
claims under section 2329, nor under Act Feb. 11, 1897, c. 216, 29 Stat. 
526 [U. S. Comp. St. 1901, p. 1434], regarding the entry of lands contain- 
ing petroleum or other minerai oils. 

2. Same— Lode and Placer Claims — Distinguisiiing Test, Form or Char- 

acter OE Deposits — Whetiier in Lodbs or Not. 

The distingulshing test which détermines whether or not a valuable 
minerai deposit may be secured by a lode cliiim or by a placer claim is 
the form and character of the deposit. If it is in a vein or lode in rock 
in place, it may be secured by a lode claim, and it may not be by a placer 
claim. If it is not in a vein or lode in rock in place, it may be secured 
by a placer claim, and may not be by a lode claim. 

3. Same— Construction— "Other Valuable Deposits" in Section 2320, Re- 

visED Statutes, Includes Nonmetalliferous Deposits. 

The words "other valuable deposits" in the clause "mining claims upon 
veins or Iodes of quartz, or other rock in place bearing gold, silver, cinna- 
bar, lead, tin, copper, or other valuable deposits" in section 2320, Rev. St. 
[U. S. Ccimp. St. 1901, p. 1424], includes nonmetalliferous, as well as 
metalliferous, deposits. 
(Syllabus by the Court.) 



204 157 FEDERAL REPORTEE. 

In Error to the Circuit Court of the United States for the District of 
Colorado. 

J. M. Woy (A. h. Abrahams, on the brief), for plaintifï in error. 
J. E. Robinson (Edward D. Upham, on the brief), for défendant 
in error. 

Before SANBORN and VAN DE VANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. This action involves the title and the 
right of possession of a Iode or vein of asphaltum of the kind common- 
ly called "gilsonite," upon which the grantors of the plaintifï, Webb, 
located a placer claim, and the grantor of the défendant, the American 
Asphaltum Mining Company, subsequently located two Iode mining 
claims. The défendant applied for a patent, the plaintifï filed an adverse 
claim, and brought this action to détermine the title. The case was tried 
by the court upon an agreed statement of facts and some extraneous 
testimony, and the court found for the défendant. The latter's objection 
to the considération of the question whether or not this finding is sus- 
tained by the évidence would be vi^ell founded, were it not for the 
fact that the agreed statement discloses ail the material facts, and the 
évidence which was taken was immaterial. Hence the issue of law 
arises in this court whether or not the agreed facts sustained the judg- 
ment, and that issue is dépendent upon the true answer to the single 
question : May the right to the possession and to the title to a vein or 
Iode of asphaltum in rock in place be secured by the location of a 
placer claim upon the land in which it is found ? 

A vein or Iode is mineral-bearing rock or other earthy matter in 
place in a fissure in rock, so that its boundaries are sharply defined 
by rocky walls in place. A Iode location is the location of such a 
Iode or vein in the manner prescribed by the acts of Congress. A 
placer location is the location in accordance with those acts of a tract 
of land for the minerai bearing or other valuable deposits upon or with- 
in it that are not found in Iodes or veins in rock in place. It is a 
claim of a tract of land for the sake of loose deposits on or near its 
surface. Clipper Mining Company v. Eli Mining & Land Company, 
194 U. S. 320, 228, 34 Sup. Ct. 632, 48 L. Ed. 944. The plaintiff in 
this case has made no claim of right or title under section 3333 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 1433], and the statements 
and discussion herein hâve no relevancy to such a claim or to the prop- 
er construction of that section. By section 3319 of the Revised Stat- 
utes ail valuable minerai deposits in lands belonging to the United 
States are declared to be free and open to exploration and purchase. 
By the second section of the act of July 36, 1866 (14 Stat. c. 362), 
the location and acquisition by means of a Iode mining claim of any 
"vein or Iode of quartz, or other rock in place bearing gold, silver, 
cinnabar, or copper" were authorized. By Act July 9, 1870, c. 235, 16 
Stat. 217, Rev. St. § 3329, the act of 1866 was amended by adding sec- 
tion 12, which provided "that claims, usually called 'placers' including 
ail forms of deposit, excepting veins of quartz or other rock in place" 
might be entered and patented. By the act of May 10, 1873, section 
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2 of the act of 1866 was repealed and authority was granted to quali- 
fied citizens to locate and acquire by means of Iode mining claims 
"veins or Iodes of quartz or other rock in place bearing gold, silver, 
cinnabar, lead, tin, copper or other valuable deposits." Act May 10, 
1872, c. 152, §§ 2, 9, 17 Stat. 91, 94, Rev. St. § 2320. 

The asphaltum hère in controversy is a solid valuable minerai de- 
posit commonly called "gilsonite," which is found in a vein or Iode 
in rock in place. But counsel for the plaintiff insist that it is not sub- 
ject to location as a Iode because it is not a metalliferous deposit. 
They say that while it falls witliin the literal meaning of the words 
"other valuable deposits" in section 2320, those words should be in- 
terpreted by the rules noscitur a sociis and ejusdem generis, and 
that, as ail the deposits specified in that section bear métal, the inten- 
tion of Congress must be presumed to hâve been to restrict the mean- 
ing of that term to deposits of the same kind. The rules that, where 
gênerai words foUow spécifie words, the former are presumed to treat 
of things of the same character as the latter, and that words and 
terms should receive the interprétation which the same or similar 
ternis must hâve in the same or like relations, are persuasive, and 
the argument founded upon them might bave proved convincing if 
other considérations could hâve been ignored. But the term "other 
valuable deposits" occurs in a gênerai statute enacted to provide a com- 
prehensive and complète System for the disposition of the minerai de- 
posits in the lands of the United States. Separate sections or clauses 
of this gênerai législation may not be lawfully segregated from the 
body of the statutes upon this subject and interpreted without référence 
to the purpose and gênerai efïect of the other laws relating thereto, 
but ail the parts of this législation must be considered and construed 
together, to the end that, if possible, it may become and be a uniform 
and practical System of régulation and of action. 

Section 2318 provides that ail "lands valuable for minerais" shall 
be reserved from sale, except as otherwise expressly directed. Section 

2319 déclares that "ail minerai deposits in lands" belonging to the 
United States shall be open to exploration and purchase. Section 

2320 spécifies the method by which "veins or Iodes of quartz or other 
rock in place bearing gold, silver, cinnabar, lead, tin, copper or other 
valuable deposits" may be secured, and section 2329 provides that 
"claims for placers including ail forms of deposit, excepting veins 
of quartz or other rock in place may be entered and patented." The 
"minerai deposits" treated in this législation include nonmetalHferous 
deposits, alum, asphaltum, borax, guano, diamonds, gypsum, resin, 
marble, mica, slate, amber, petroleum, limestone, and building stone, 
as well as deposits bearing gold, silver, and other metals, and the term 
"lands valuable for minerais" in the law means ail lands chiefly valu- 
able for any of thèse minerai deposits rather than for agricultural 
purposes. Northern Pacific Ry. Co. v. Soderberg, 188 U. S. 526, 
534-537, 23 Sup. Ct. 365, 47 L. Ed. 575; Pacific Coast Marble Co. 
V. Northern Pacific R. R. Co., 25 Land Dec. Dep. Int. 233, 240. Thus 
it clearly appears that the plan of this législation was to provide two 
gênerai raethods of purchasing minerai deposits from the United States 
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— one by Iode mining claims where the valuable deposits sought were 
in Iodes or veins in rock in place, and the other by placer mining 
claims where the deposits were not in veins or Iodes in rock in place, 
but were loose, scattered, or disseminated upon or under the surface 
of the land. The test which Congress provided by this législation 
to be applied to détermine how thèse deposits should be secured was 
the form and character of the deposits. If they are in veins or Iodes 
in rock in place, they may be located and purchased under this légis- 
lation by means of Iode mining claims ; if they are not in fissures in 
rock in place but are loose or scattered on or through the land they 
may be located and bought by the use of placer mining claims. Rey- 
nolds V. Iron Silver Mining Co., 116 U. S. 687, 695, 6 Sup. Ct. 601, 
29 L. Ed. 774; Clipper Mining Co. v. Eli Mining & Land Co., 194 
U. S. 320, 228, 24 Sup. Ct. 632, 48 L. Ed. 944. 

The maxims, noscitur a sociis and ejusdem generis, are but aids 
to discover the true intention of the législative body, not arbitrary 
rules to be used to thwart its purpose, and they may not be per- 
mitted to prevail where the words of the statute and the entire act 
in which they appear, or the entire body of législation which con- 
stitutes the législative scheme upon the subject, clearly show that 
the application of thèse rules would hâve the latter efifect. The 
words "other valuable deposits," in section 2320, taken in their com- 
mon signification, include gilsonite and the other solid forms of as- 
phaltum, for thèse are valuable minerai deposits ; the body of législa- 
tion, of which section 2330 and this term are a part, treats of non- 
metalliferous as well as metalliferous deposits, and gilsonite or hard 
asphaltum in a vein or Iode in rock in place is one of the valuable 
deposits upon which a Iode mining claim may be lawfully located 
under this section. 

In 1897, however, Congress enacted "that any person authorized 
to enter lands under the mining laws of the United States may en- 
ter and obtain patent to lands containing petroleum or other min- 
erai oils, and chiefly valuable therefor, under the provisions of the 
laws relating to placer minerai claims" (Act Feb. 11, 1897, c. 216, 
39 Stat. 526 [U. S. Comp. St. 1901, p. 1434]); and counsel for 
the plaintifï contend that gilsonite and the other forms of asphaltum 
are minerai oils and may be purchased from the government under 
this statute by locating placer claims upon the land in which they are 
found. Asphaltum varies in its consistency from a liquid or semi- 
liquid to a hard or solid condition. The deposit hère under considéra- 
tion is gilsonite, and it is neither a liquid nor a semiliquid, but a hard 
solid substance. Conceding that this and other solid forms of as- 
phaltum may fall within the scientific and the true significance of the 
term minerai oils used in this act of 1897, they would not in our 
opinion fall within the meaning which that term would convey to the 
mind of a citizen of ordinary intelligence. To such a man the words 
convey a description of a fluid, and not of a solid substance. The 
act of 1897 was not enacted for scientists or for those specially learned 
in the composition and analysis of geological formations alone or 
chiefly, but for citizens of common intelligence and learning who might 
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désire to buy valuable deposits upon the lands of the United States 
and to them the significance of thèse words "other minerai oils" in 
this law, following, as they do, the word "petroleum," which de- 
scribes a liquid, is liquid or semiliquid minerai oils, and it does not 
include gilsonite or the hard forms of asphaltum. The sensé in which 
the reader of ordinary knowledge and intelligence would take thèse 
words, the obvions cpmmon meaning of them, should be preferred 
to the recondite signification which would include the solid forms of 
asphaltum, and for this reason the act of 1897 did not authorize the 
entry of lands which contain thèse deposits by means of placer claims. 

Again, a deposit of asphaltum in a Iode or vein in rock in place 
was locatable, as we hâve seen, by means of a Iode mining claim, 
and it was not subject to location by a placer claim under the acts 
of 1866 and 1872, when the act of February 11, 1897, was passed. 
Prior to August 27, 1896, the officers of the land department had held 
that lands valuable for petroleum might be entered and patented by 
means of placer claims (In re Rogers, 4 Land Dec. Dep. Int. 284; In 
re Piru Oil Company, 16 Land Dec. 117; Gird v. California Oil Com- 
pany [C. C] 60 Fed. 531), but on that day the Secretary of the In- 
terior decided that they could not be thus located. Union Oil Com- 
pany, 23 Land Dec. Dep. Int. 222. The nature of the act of 1897 and 
the fact that it was passed at the next session of Congress after this 
décision strongly indicate that it was not the intention of that body to 
change thereby the prescribed method for the entry of veins of as- 
phaltum in rock in place, but that its only purpose and the only efïect 
of the act were to restore the rule and practice regarding petroleum 
and other minerai oils which were not found in veins or Iodes which 
had prevailed before the décision in the Union Oil Company Case, 
so as to authorize the entry of lands which contain them by placer 
claims. 

Our conclusion is that gilsonite and the harder forms of asphaltum 
in veins or Iodes in rock in place may be entered and patented by 
means of the location of Iode mining claims thereon, and that they 
may not be secured by means of placer claims upon the land in which 
they are found. 

This was the judgment of the court below; and it is affirmed. 
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MERCHANTS' & MANUFACTURERS' NAT, BANK OF OOLUMBUS, 
OHIO, V. GALBRAITH. 

(Circuit Court of Appeals, Sistli Circuit. November 27, 1907.) 

No. 1,C61. 

Bankbitptoy— Provable CiAiMS— Accommodation Note. 

A bankrupt who conducted a private bank gave permission to the prési- 
dent of a national bank who had no account with the bankrupt to draw 
checks on liis bank to the amount of $25,000. Thèse check», by an ar- 
rangement between the two banks, were cleared through tlie clearing 
house by the national bank, which charged them to the bankrupt and 
credlted them to the account of its président. Later the bankrupt gave 
his note for the amount and the président of the national bank gave to 
the bankrupt a corresponding note. Held, on the évidence, that the trans- 
action was one for the accommodation of the président of the national 
bank indivldually, and not of his bank, and the latter was therefore en- 
titled to prove its note against the bankrupt estate. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

N. W. McCoy, for appellant. 

Before LURTON and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge. This is an appeal from a judgment dis- 
allowing a claim against the bankrupt. The claim presented by the 
appellant was based upon a contract in thèse words : 

"Columbus, Ohio, January 20, 1902. 

"On demand after date, for value received, we jolntly and severally promise 
to pay the Merchants' & Ifanufacturers' National Bank, of Columbus, or or- 
der, twenty-flve thousand dollars, at its banking house in Colrunbus, O., with 
interest after date at the rate of 6 per cent, per annum until pald. 

"Miltoa W. Stralt. 
"Crédits : 

"Int. pd. to April 30, 1902. 

"Int. pd. to Oct. .SI, 1902. 

"Int. pd. to Api. 30, 1903. 

"Int. pd. to Oct. 31, 1903. 

''Int. pd. to Api. 30, t904. 

"Int. pd. to Oct. 31, 1904." 

The défense against it was that it was accommodation paper made 
for the accommodation of the Merchants' & Manufacturers' National 
Bank, the creditor, now the appellant. Both the référée and district 
judge disallowed the claim as based upon no considération, although 
the évidence in behalf of the bank was materially strengthened after 
the referee's ruling. The bankrupt, Milton W. Strait, carried on a 
small banking business at Columbus, Ohio, under the name of the 
"Franklin County Bank." This bank was not a member of the Clear- 
ing House Association of Columbus. The appealing creditor was a 
national bank doing business in the same city and was a member of 
the Clearing House Association. The latter bank by agreement un- 
dertook to "clear" checks drawn against Strait's bank, and had done 
so for a considérable time prier to the events now to be detailed. Dur- 
ing the year 1903, William D. Park was the président of the national 
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bank and was regarded as a man of some means. Park and Strait 
were intimâtes. Strait was likewise a man of financial standing. Be- 
tween September 8, 1900, and Jannary 26, 1901, Park drew his three 
individual checks against the Franklin Coiinty Bank, aggregating 
$25,000. Thèse checks with their indorsements were as follows : 

Ex. A-1. Columbus, Ohio, Sep. 8, 1900. 

No Ex. B. Ex. A-1. O. K. G. 

(2c Internai Revenue ) 

l Documentary Stamp. \ 

Franklin County Bank. 
Pay to M. W. Strait, or order, 

Five thousand ttollars 

$5,000.00. W. D. Park. 

Counter Check. 

Ex. A-2. Columbus, Ohio, 1-15-190O. 

No. Ex. C. Ex. A-2. O. K. G. 

(2c Internai Kevenue ) 
( Documentary Stamp. j 

Franklin County Bank. 
Pay to W. D. Park, or order, 

Ten tliousand Dollars. 

$10,000.00. w. D. Park. 

Counter Clieck. 

Indorsed : 

Pay to the order of any Bank or Biuiker, Merchants' and Mfrs.' National 
Bank, Columbus, Ohio. 

Howard 0. Park, Cashler. 

Ex. A-3. Columbus, Ohio, Jauy., 26, 1901. 

No Ex. D. Ex. A-3. O. K. G. 

(2c Internai Revenue ) 
( Documentary Stamp. f 

Franklin County Bank. 

Pay to H. C. Park, Cas or bearer, 

Ten thousand Dollars. 

$10,000.00. W. D. Park. 

Counter Check. 

Indorsed : 

Pay to the order of any Bank or Banker, Merchants' and Mfrs.' National 
Bank, Columbus, Ohio. Howard C. l'ark, Cashier. 

Thèse checks were "cleared" by the Merchants' & Manufacturers* 
Bank, and the Frankhn Bank became thereby debtor to the Merchants' 
& Manufacturers' Bank. Park had no account with the Franklin 
Bank, but drew the checks with the express consent of Strait. Strait's 
own story about the fîrst of thèse checks was that: 

"Mr. Park telephoned me for permission to elear a check of $5,000 on us for 
a few days and I told him he eould." 

The same téléphonie request was made for permission "to clear" 
the two subséquent checks for $10,000 each. The plain import of 
the authority given to Park was that he might individually draw thèse 
several checks and that they would be paid in the usual course of clear- 
ing house business, however used by him. Were thèse checks drawn 
for the accommodation of Park individually or of the Merchants' & 
157 F.— 14 
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Manufacturers' Bank ? The court below reached the conclusion tliat 
they were in fact "a bank transaction for the purpose of creating a 
fictitious asset intended to deceive the bank examiner, and that the 
note was substituted for the checks merely for the purpose of present- 
ing it in better form than an overdraft." That the checks were used 
for the Personal account of the drawer, William D. Park, is indisputa- 
bly true,. He testified that they were credited to one or the other of 
several deposit accounts with the Merchants' & Manufacturers' Bank 
standing in his name, either personally or as a fiduciary, and that he 
personally received the entire benefit. Strait does not deny this. He 
could not. He could know nothing about the actual use made of them 
by Park. That Park did not remember to which of his a,ccounts they 
were credited is not strange. He testified some six years after the 
transaction. The books of the bank do not distinguish between de- 
posits of money and checks. The deposit slips which would show this 
could not be found by the receiver. The books of the Merchants' & 
Manufacturers' Bank do, however, show that thèse checks were regu- 
larly charged up to the account of the Franklin Bank. 

It is further shown that .thèse checks as they were severally "cleared" 
were returned to the Franklin Bank along with other checks likewise 
cleared in ordinary course of business. The checks, when returned, 
were accompanied by the usual clearing house slips containing a list 
of checks cleared that day by the Merchants' & Manufacturers' Bank 
for the Franklin Bank. The checks and thèse slips were duly received 
by Strait, and both hâve been produced in évidence by him. The mémo- 
randum slips included thèse checks, and undoubtedly informed Strait 
that. the checks had been paid or "cleared" by the Merchants' & Manu- 
facturers' Bank in the usual course of clearing house business. The re- 
suit of the transactions was to leave the Franklin Bank debtor to the 
Merchants' & Manufacturers' Bank to the amount of the checks. That 
fact accordingly appears on the books of that bank, and the account 
stood overdrawn until settled by the exécution of Strait's note, the one 
hère involved. Another conséquence was that Park stood debtor to 
the Franklin Bank in the sum of $25,000. He had no deposit account 
in that bank, and the checks themselves were the only évidence of his 
indebtedness. This indebtedness stood in that shape until Park gave 
his note for $25,000 to the Franklin Bank, attaching thèse three checks 
to the same, with the mémorandum styling them "collatéral." Park's 
note is as follows ; 

No. 2,301. Due 1-21-02. 

$25,000.00 Columbus, Ohlo, Jany. 20, 1901. 

On demand ." after date, for value received we Joiutly and 

severally promise to pay Franklin County Bank, or order, twenty-flve thou- 

sand Dollars, at the Merchants' & Manufacturers' National 

Bank, of Columbus, in Columbus, Oliio, with luterest after date at the rate of 
6 per cent, per annum until pald. 

2 cks of 10 M each W. D. Park. 

1 cks of 5 M each. 

This note and the note of Strait are for identical sums and bear 
same date. Manifestly thèse facts plainly indicate that thèse checks 
were for the personal accommodation of Park and confirm his posi- 
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tive évidence to tliat efifect. The Merchants' & Manufacturers' Bank 
indisputably paid thèse checks and stand to lose the whole sum, unless 
the payment of the checks by it constitute the considération for the 
note in suit. Obviously Strait's note was made to close the overdrawn 
account of the Franklin Bank, as testifîed by Park. That his note 
was given for a corresponding sum to close his indebtedness to the 
Franklin Bank, as testified by him, is corroborated by the appearance 
of the transaction on its face. Against his positive testimony, and the 
inference to be drawn from the transaction as indicated by the checks 
and notes, is the very indefinite story of the bankrupt, Strait, that he 
made the note in suit only at the request of Park, and that Park made 
his note of like amount at the same time as an "indemnity" to protect 
against its payment. Recurring to Strait's account of the making of 
his note, it is to be observed that he is disingenuous in his history of 
the matter. He seems to vi'ish the note to be regarded as a thing hav- 
ing no relation to the checks he had given Park permission to draw, 
and yet he does not say so. He does not profess to say what either he 
or Park said about the matter. Though much pressed to state the con- 
versation which induced the making of the note in suit, he contents 
himself with saying that "it was given to put the accommodation in 
diflFerent form." This is, as we can but read it, an admission that the 
note was given to square the overdrawn account of the Franklin Bank, 
a bank entirely owned by himself. He nowhere dénies that the note 
was given to close the overdrawn account of the Franklin Bank. That 
the Merchants' & Manufacturers' Bank wished this overdrawn ac- 
count to be closed is undoubtedly true. That is what Park, its prési- 
dent at the time, says was his motive in asking for the note. In a sensé 
this was an "accommodation" to the bank, for it put the indebtedness 
of the Franklin Bank in better shape to pass the inspection of the bank 
examiner. But that the overdrawn account of the Franklin Bank, the 
private bank of Strait, was the considération for the note, Strait does 
not deny, and the question of considération for the note must turn 
upon whether Park was individually given crédit by the Merchants' 
& Manufacturers' Bank by a deposit of the checks to some one of 
his accounts. That Strait should wish Park to pay the checks he had 
drawn against the Franklin Bank, checks which had been paid by the 
Merchants' & Manufacturers' Bank, is just what we should expect. 
Accordingly we fînd Park saying that Strait pressed him to take up 
thèse checks, as he needed the money. Being unable to do this, he pro- 
posed that the Franklin's overdrawn account should be settled by 
Strait's note, thereby giving him or his bank the further crédit which 
would come from the closing of an overdraft and relieve him from any 
immédiate demand for the money. As a part of the arrangement he 
gave his own note for his own debt by reason of his checks on Strait's 
bank. Interest payments were credited on this Park note correspond- 
ing to those credited upon Strait's note. The évidence of both Park 
and Strait agrées substantially that Park himself paid the interest on 
Strait's note, and that in conséquence of this corresponding crédits 
were placed on Park's note ; the considération for the one crédit being 
the crédit on the other note. Upon the whole évidence we cannot es- 
cape the conclusion that Park was the accommodated party, and that 
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the note in suit rests upon the considération of the crédit given to hini 
by thèse checks in one or the other of his deposit accounts. 

The judgment disallowing the claim must be reversed, and the case 
remanded, with directions to allow the claim. The costs will be paid 
by the trustée out of the funds in his hands. 



BURGESS SULPHITE FIBKE CO. et al. v. DREW et al. 
(Circuit Court of Appeals, First Circuit. November 21, 1907.) 

No. G87. 

Teial — State Statutes as Evidence — Pbesektation to Jury. 

Plaintifts, claimlng a lien thereon for wages under the statutes of Ver- 
mont, and also a gênerai indebtedness, attaclied certain logs and pulp 
wood in the possession of a eontractor, who had agreed to sell and de- 
liver the same to défendants in New Hampshire, and had given them a 
mortgage thereon. Pursuant to some agreement made between one of the 
plaintifCs and one of the défendants, plaintifCs released the attachment, 
and the property was delivered to défendants. Having obtained a judg- 
ment against the eontractor, plaintiffs demanded payment of the same 
from défendants, and, being refused, brought suit in a fédéral court, 
alleging that défendants bad promised to pay such judgment when the 
attachmeuts were released. This v^'as denied by défendants, vyho claim- 
ed that their agreement was to account for the logs in case plaintiffs 
established a lien thereon. The only wltnesses upon the issue were the 
two persons between whom the agreement was made, who contradicted 
each other. Under the laws of Vermont, défendants would hâve had the 
right to contest the valldity of plaintifC's lien. Held, that such laws were 
material as bearlng upon the disputed question of faet as to the actual 
agreement made, and that it was error for the court to refuse défendants 
request to présent them to the jury in its charge. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Orville D. Baker (Daniel J. Daley and Herbert I. Goss, on the brief), 
for plaintiffs in error. 

Thomas F. Johnson, for défendants in error. 

Before COLT, PUTNAM, and LOWEI.!., Circuit Judges. 

PUTNAM, Circuit Judge. Throughout this opinion we will speak 
of the plaintiffs below, now the défendants in error, as the plaintiffs, 
and of the défendants below, now the plaintiffs in error, as the défend- 
ants. There was a verdict for the plaintiffs, and judgment thereon; 
and the défendants took out this writ of error. It should be observed 
that Burgess, one of the défendants, who represented the other défend- 
ant, has been treated in the record as standing for both défendants ; so 
that where his name is used it is to be accepted as meaning both him- 
self and the corporation* which he represented, and vice versa. The 
facts, as stated from the standpoint of the plaintiffs, are as follows : 

"In 1900, one E. C. Goodhue had contracted to sell and delîver to one of the 
défendants, the Burgess Sulphite Fibre Company, a large quantity of pulp 
wood from the towns of Canaan and Averill, Vt. This pulp wood had been 
hauled and landed on the Willard stream, a tributary of the Connecticut river 
in Vermont, and was to be run down Willard stream into the Connecticut river, 
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and flnally delivered to the Burgess Company in Berlin, N. H. The pUiUitiffs 
had furnished Goodhue labor and supplies for his opérations in cutting and 
liauliuff tliis wood to the amount of nearly $3,000, whieh he had failed to pay. 
When the sprlng freshets came on, and the parties had begun to ruu the wood 
down Willard stream Into the Connecticut river, the plaintifEs hrought suit 
against Goodhue; attached this wood on Willard stream, and the attiiching 
sheriff threw a boom across the stream, stopped the wood by actual manual 
seizure, and held it eompletely within his coiitrol. Copies of the writ and 
sherifC's retums were also immediately flled in the offices of the town clerks 
in the towns where the wood was held. A few hours atter this attachment 
and seizure of the wood, Mr. Burgess, one of the défendants and mortgagee 
of the wood, called up one of the plaintiffs by téléphone, and told him if they 
would let the wood go they (the défendants) would pay the plaintiffs' claim 
for tlie supplies and labor furnished Goodhue, as soon as the sum due was 
ascertalned or agreed upon. Relying on this promise and agreement, plain- 
tiffs told the keeper to open the boom and let the wood go, which was donc ; 
and they also directed the sheriff to relcase the attachment. The suit against 
Goodhue was contested. but judgment for plaintiffs was obtained for the fuU 
amount claimed. Défendants were afterwards notified of the judgment, and 
payment was demanded. Paymeut not being made, this suit was brouglit 
against the défendants on their alleged contract." 

The facts as given by the défendant do not materially differ except 
on the question of the nattire of the promise piven the plaintiffs on 
which the présent suit was brought. The attachment was made gen- 
erally, and also particularly for the purpose of enforcing an alleged 
lien under the statutes of Vermont on the property attached. The de- 
fendants maintain that the only promise given was what was testified 
to by Burgess, to the efïect that, if Warren E, Drew, one of the plain- 
tiffs, would bring a lien receipt to Berlin, he (Burgess) would sign it 
if he (Drew) would release the pulp wood. This was over the télé- 
phone. As to the nature of the promise the parties were squarely at 
issue, and this issue turned on the testimony of Warren E. Drew and 
Burgess as to this conversation over the téléphone, without either hav- 
ing any direct support from other proofs as to what was the trvte ver- 
sion. 

There îs no question that, immediately after the conversion between 
Burgess and Drew, the attaching officer released possession of the logs, 
and that they floated into New Hampshire, and came into the hands 
of the défendants, and were disposed of by them. 

The writ against Goodhue contained the following directions: 

"And you are also further commanded to attach ail the logs, timber, and 
pulp wood now in Willard stream in the towns of Canaan and Lemington in 
said county of Essex, in order to préserve and secure the plaintiffs' lien there- 
on for the indebtedness set forth in the writ of services in hauling and driving 
said lumber, timber, and pulp wood." 

There seems to be no substantial question on the proposition that the 
deputy sheriff made the proper returns to the varions officers of the 
town clerks in the towns in which were situated the property attached, 
in accordance with the statutes of Vermont in regard to effectuating 
liens ; and the same is true on the proposition that those returns, to- 
gether with the order of the writ which we hâve quoted, were in due 
form to effectuate a lien under those laws. AU thèse facts are to be 
kept in mind in considering the défendants' assignment of alleged 
errors. 
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Immediately after the logs were released, or perhaps so near thereto 
that the occurrence might be said to hâve been simultaneous therewith, 
a receipt was given to the deputy sheriiï by the défendants as follows : 

"Canaan, Vermont, June 2nd, 1900. 

"Received from Carlisle N. Green, deputy sherlff of Essex County, Vermont, 
about 1,000 coi'ds of pulp wood of the value of six thousand dollars whleh 
was attaehed by said Carlisle N. Green, on a writ in favor of W. E. and J. W. 
Drew, to enfort'e and préserve tbeir lien for labor in lianling and driving said 
logs and pulp wood, whieh logs and pulp wood we liereby agrée to account 
for to said sberiff to answer any exécution which tbe said plaintiff inay re- 
cover in ttieir said suit. Burgess Sulphite Fibre Ce, 

"By T. P. Burgess, Treas." 

There is, apparently, no substantial question that, in Vermont, in a 
suit brought on this reCeipt, the receiptor might hâve shown that the 
plaintiffs had no Hen claim, or that the lien claim was subject to the 
mortgage, if there was one; so that, in a suit on the receipt, the plain- 
tiffs might hâve recovered nothing, or perhaps a portion of their debt 
only pro tanto, according to the facts as they actually existed. There- 
fore, there may be a broad distinction between the promise alleged by 
the plaintiffs to hâve been made by Burgess and a promise to give a 
receipt ; so that the question whether, under the laws of Vermont, tlie 
plaintiffs had an absolute lien on the property attached as against an 
alleged mortgage, or no lien at ail, was an essential élément in deter- 
mining the probabilities whether the défendants agreed absolutely to 
pay the debt due the plaintiffs from Goodhue, or only promised to 
give a receipt which would secure to them possession of the logs, and 
postpone ail substantial questions for future détermination. Therefore, 
the relations of the laws of Vermont to the existing circumstances 
constituted an important élément in enabling the jury to ascertain what 
the probabilities were in regard to the conflicting versions of the con- 
versation between Drew and Burgess. 

The statute giving liens of the class involved hère is found in sec- 
tion 2283 and séquence of the Vermont Statutes 1894, of which sec- 
tion 2282 is as follows : 

"Sec. 2282. A person cuttlng or drawing logs shall bave a lien tliereon for 
his wages which shall take precedence of other claims except public taxes, 
and continue sixt,y days, after the services are perforined. Such lien shall not 
attach until the person elaiming ît files in the office of the elerk of the towu 
where he performed the services, or if the town is not orgaiiized. In the coun- 
ty clerk's office, a brief statement of the eontraet under whieh he claims a 
lien, and his puriiose to enforce it against the property for the amount due 
for such service." 

The plaintiffs' claim against Goodhue did not arise out of any cutting 
or drawing of logs, but it was for supplies furnished him in carrying 
on his opérations. Therefore, the plaintiffs do not seem to hâve been 
within the description of the persons ta whom the lien statute relates, 
or to hâve had anv claim for wages, which are apparently the only 
thing protected. Quimby v. Hazen, 54 Vt. 132, 138, 139. Also, it is 
apparently conceded that no lien under the laws of Vermont would 
take priority over défendants' mortgage, if they had one. The défend- 
ants called a witness to prove the law in thèse respects, which was re- 
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jected, and properly so, as the fédéral courts are assumed to know the 
laws of ail the states. 

In some respects the positions taken by the défendants in relation 
to the varions topics as to the alleged liens on the logs were so con- 
fused and inconsistent as to tend to mislead the court, and to prevent 
it f rom understanding on what propositions they wished to rest. Nev- 
ertheless, on going through the record carefully, we are satisfied that, 
for the reasons we hâve stated, as bearing on the probabilities as to 
what sort of a contract the parties would hâve been the more likely to 
hâve made for the purpose of securing a release of the logs, the de- 
fendants were entitled to hâve the varions propositions as tO' the laws of 
Vermont, to which we hâve referred, clearly and fuUy sifted ont and 
explained to the jury; that the défendants ultimately requested such 
explanations ; that they failed to obtain them ; that they duly excepted 
in référence thereto; that the lack of such explanations was presumably 
detrimental to the défendants ; that, notwithstanding the varying posi- 
tions of the défendants, they ultimately worked out the substantial prop- 
ositions which we hâve considered; and that, in conséquence of ail the 
same, the judgment and verdict must be set aside, and a new trial 
ordered. 

With référence to the local statutory and common îaw of Vermont, 
we add that the varions propositions which we hâve stated hâve not 
been so thoroughly discussed at bar that we venture to assert that our 
conclusions in référence thereto might not be changed on further con- 
sidération. Therefore, we do not intend that the Circuit Court shall 
absolutely accept those conclusions. We leave that court to sift out 
the local Iaw as it should be sifted out, notwithstanding the observa- 
tions which we hâve made. On this topic our only décisive holding is 
that the défendants were entitled to the explanations for which they 
asked. 

The défendants assign and hâve brought to our attention varions 
■other alleged errors. Among the rest is the proposition that, when 
money is exacted from a person by virtue of the unlawful rétention 
■of his goods, the money cannot be retained by whosoever received it. 
The défendants hâve elaborated this, and hâve cited numerous author- 
ities. Of course, there are varions aspects of this topic, some of 
which require that there should hâve been a protest, others that the 
person having possession of the goods should hâve means of knowl- 
-edge, or even know, that he is a tort-feasor, and others which eliminate 
every transaction which bears the aspect of a fair compromise, or of 
accord and satisfaction. It is unnecessary to go through the cases cited 
on this topic, which has been sumrned up by so authoritative a work 
as Perkins' llth Edition of Chitty's Law of Contracts, vol. 2, 941, as 
follows : 

"It is likewise an undoubted proposition, that, if goods be wrongfully taken 
or retained, and a sum of money be paid, merely for tlie purpose of obtaining 
possession thereof, especially if it be paid under protest, such money can be 
recovered back, not on tbe ground of duress, but simply because the payment 
thereof was not voluntary." 

It is to be noted that the rule applies only where the person receiv- 
ing the money has wrongfully taken or detained the goods, and the 
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money is paid merely for the purpose of obtaining possession. There- 
fore, it is plain that the who'e topic is inapplicable hère, because, at the 
time the promise on which this suit was brought was made, neither 
the plaintiflfs nor the deputy sheriff were tort-feasors. Whatever 
might hâve been the fact if the défendants as mortgagees, if they were 
such, had denianded possesssion from the deptity sheriflf, and he had 
refused to surrender the property, the situation when the conversa- 
tion between Burgess and Drew occurred was siniply that the deputy 
sheriff had lawfully attached the logs as belonging to Goodhue, no 
mortgagee had intervened, the claim in suit was an honest one, and the 
right to attach, even if there was no lien, was also clear until, at least, 
a mortgagee made a demand on the deputy sheriff or the plaintiffs; 
so'that the fundamental élément on which the défendants most rely 
disappears. Moreover, the transaction has the aspect of a fair ar- 
rangement throughout, and not that of an agreement to pay money 
forced by a wrongdoer. 

We will touch only very briefly on what remains, observing at the 
outset that we see no error in the case except what we hâve already 
pointed out. The défendants make the point that the fact that the 
attaching officer was a deputy sheriff could hâve been proveîn only by 
the record, which is true; but the attempt to prove that fact strictly 
was withdrawn, and the witness, who was the alleged deputy, was al- 
lowed to prove that he was acting as such. This is not only within the 
settled practice, but there was, in fact, no real dispute that he was 
what he assumed to be, so that the whole topic was without détriment, 
Thus, also, the question whether it was proper for the plaintift's to 
prove by oral testimony that an attachment was made in the manner 
which we hâve described was absolutely trivial, because the record 
évidence of the attachment is in the case. Likewise as to the exception 
with référence to the admission of évidence to prove that there was no 
dispute between the plaintiffs and Goodhue about the amount of the 
claim; as to the proposition that oral testimony was not admissible to 
prove that the attachment had been discharged ; as to the objection 
made to the plaintiffs' reading from the statutes of Vermont the pro- 
visions regarding attachments of personal property subject to mort- 
gages; and as to the exception to the ruling that, under the laws of 
Vermont, it was necessary for an officer, in order to make an effectuai 
attachment of logs, to take possession of them. The officer did take 
possession of the logs in the manner described by the plaintiffs, so 
that whether or not it was necessary for him to take possession was 
unimportant, He released the logs, as we hâve said, and they floated 
beyond the jurisdiction of the state of Vermont, so that what was the 
technical way under the statutes of Vermont of formally discharging 
an attachment was also unimportant; and ail the topics to which we 
thus refer were either unimportant on the real issue in the case, or so 
thoroughly established by record évidence that the oral proofs could 
not hâve been detrimental. 

To sum up ail we hâve said, we are not impressed with the fact that 
there is any error in the record, substantial or otherwise, except the 
failure to make clear to the jury the laws of Vermont relating to liens, 
and the application of those laws to the case on trial. We are sure 



WOKCESTER BBEWING CORP. V. RUETEB & CO, 217 

there is no other substantial error ; but the one pointed out is sufficient 
to entitle the défendants to prevail before us. 

The judgment and verdict are set aside; the case is remanded to the 
Circuit Court for further proceedings consistent with our opinion pass- 
ed down this day ; and the appellants recover their costs of appeal. 



WORCESTER BREWIXG CORP. v. RUETER & CO. 
(Circuit Court of Appeals, First Circuit. Noveniber 14, 1907.t 

No. 724. 

1. Teade-Marks and ïkade-Names— Words Sub.ject to Appkopeiation— 

"Sterling." 

Although tlie word "storling" is ordinarily descriptive of quality, and is 
not popularly used in coimectioii with aie, one wlio adopted It to identify 
a particular manufacture of aie may be entitled to protection against its 
use by another in sucli mauner as to create confusion as to the origin or 
identity of the two produc-ts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4G, Trade-Marks and 
Trade-Names, §§ C, 12. 

For other définitions, see Words and Phrases, vol. 7, p. 0058.] 

2. Same— Suit for Infrtngement— Rigiit to Accounting— IjACIies. 

TJnder the circumstnuces of this case, complalnant, althoiigh it may be 
entitled to an injunction, is barred by its lâches from the right to an ac- 
counting for profits. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 112. 

Lâches as défense in suit for infringement, see notes to Taylor v. Saw- 
yer Spindle Co., 22 C. C. A. 211 ; Richardson v. D. M. Osborne & Co., 30 
O. 0. A. 613.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Louis \V. Soutligate, for appellant. 

George W. Anderson (Conrad J. Rueter, on the brief), for ap- 
pellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a bill in equity to restrain unfair 
■compétition regarding the use of the words "Sterling Aie" in connection 
with aie put on the market by the respondent below, now the appellant. 
We will hcrein call the complainant below the complainant, and the 
respondent below the respondent. The main facts are stated in the 
opinion of the Circuit Court ordering a decree for the complainant for 
an injunction and an account. The main issue arises from the fact 
that the word "Sterling" is claimed to be one in common use and ordi- 
narily descriptive of quality. The first question is whether the injunc- 
tion should be affirmed, and the second is whether there should be an 
account of profits. 

The word "Sterling," although in common use, and although ordi- 
narih' descriptive of quality, is not properly used in connection with aie, 
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and would hardly be xised in that connection except for some spécial 
purpose. For such spécial purpose the complainant hâd adopted the 
Word in connection with its aie, and had occupied the market, and its 
aie had become known in the trade, both wholesale and retail, as "Ster- 
ling Aie." The respondent corporation was organized by a gentleman 
who had been in the employment of the complainant selling "Sterling 
Aie," and who, therefore, understood its quality and the value of the 
word "Sterling" in connection therewith. The respondent made no 
effort to make known to the public the différence between the origin 
of its aie and the origin of the complainant's. Therefore, so far as 
the injunction is concerned, ail we need add is what was quoted by 
Judge Coxe, in an opinion given in behalf of the Circuit Court of Ap- 
peals for the Second Circuit in Ludington Novelty Co. v. Léonard, 127 
Fed. 156, 62 C. C. A. 269, in regard to a word of a somewhat de- 
scriptive class, as follows: 

"If the complainant, or its assignors, had net brought the word into gênerai 
use as applicable to tbe style of game board and games in question hère, it 
is not probable that it would hâve been generally so used or understood, or 
that the défendants would hâve made use of it in the way they hâve." 

On the question of an accounting, if it were an open one, we might 
question whether on principle there could be any, inasmuch as on the 
record before us the complainant has no trade-mark in the proper sensé 
of the Word, so that the respondent has not availed itself of what was 
the complainant's property. The fédéral statute permitting the re- 
covery of damages by a bill in equity relates only to suits on patents 
for inventions. However, in Singer Manufacturing Company v. June 
Manufacturing Company, 163 U. S. 169. 204, 16 Sup. Ct. 1002, 41 L. 
Ed. 118, which involved only the question of unfair trade, the court 
expressly directed an accounting of profits. This seems to settle that 
there may be an accounting wherever the ground of a proceeding in 
equity is the same as that at bar. 

It appears that the respondent sold in ail 17,600 barrels of aie under 
the name of "Worcester Sterling Aie" between some time in 1900 and 
April 1, 1905. What has been sold since April 1, 1905, the record does 
not show. We might well suppose that the master, if the case was 
sent to one, would conclude that ail the aie thus sold was marketed 
on account of the use of the word "Sterling." We might suppose 
this, because the record shows that the complainant's aie thus desig- 
nated has a peculiar quality, so that perhaps the unlawful sales created 
an addition to the respondent's market equal to the number of barrels 
sold which bore the word complained of. Consequently, there seems 
to be a substantial basis for an accounting so far as the sum involved 
is concerned, and the question which the record présents arises out of 
alleged lâches on the part of the complainant. This does not seem to 
hâve been especially considered by the Circuit Court, except as it de- 
scribed the complainant's delay as blameworthy, though not enough 
to deprive him of ail remedy. 

In October, 1904, notice of the complainant's claim to control the 
Avord "Sterling" was given the respondent. This bill was filed on No- 
vember 3, 1904. In July, 1903, as shown by the testimony of Mr. 
Rueter, he not only purcliased at Bellows Falls a bottle of respondent's 
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■"Worcester Sterling Aie," with that label on it, but he also then stated 
that it was an imitation brewed in Worcester, showing that he had previ- 
ous knowledge of it. He was the vice président and treasurer of the 
complainant corporation. Therefore, as he made a report of the facts to 
tire directors immediately, the corporation must be charged with notice. 
Nevertheless, no warning was given the respondent until October, 
1904. The respondent expended approximately $1,-500 in advertising 
its "Worcester Sterling Aie," having begun this subsequently to May 
1, 1903. It is plain that this very considérable expenditure in the 
way of signs and advertising was mainly incurred after what hap- 
pened at Bellows Falls. 

The main fact to which we call attention in this connection is that 
It is to be presumed that the respondent was acting in good faith, be- 
lieving that it had a right to use the word "Sterling." This arose 
partly from the fact of the nature of the word, one of conimon descrip- 
tion of quality in certain classes of goods, partly from the fact that in 
registering its Massachusetts trade-mark the complainant had stated 
that the word was not essential, and partly from the advice of its coun- 
sel. Under thèse circumstances the respondent ought not to be a suf- 
ferer by reason of lack of diligence on the part of the complainant in 
giving warning, either with référence to the period before the warning 
was given or pending a reasonable time thereafter to ascertain its 
légal rights. 

If the case had been free from doubt, and if, consequently, the 
course of the respondent had amounted to willful piracy, the circum- 
stances to which we bave referred might not bave been of moment; 
but, as it stands, the equity of the complainant as to an accounting 
is especially weakened by the fact that the expenditures made by the 
respondent in pushing its business were largely after the complainant 
had fuU notice of the infringement in the manner we bave shown. 
The delay was not very long, a little more than a year; but on the 
question of lâches, the length of the delay is more or less important 
in connection with the other circumstances. Moreover, it is diiificult 
to understand how the complainant could bave had knowledge of the 
facts to which we hâve referred, and hâve remained quiet for more 
than a year, except on the hypothesis that it impliedly waived the in- 
fringement for the time being. Quite likely the complainant under- 
estimated the importance of the business donc by the respondent, and 
had no intention of seeking any remedy until it came later to appreciate 
that the respondent's business was increasing, while its own was fall- 
ing off. On any theory, the complainant ought not to benefit at the 
cost of a loss to the respondent. 

McLean v. Fleming, 96 U. S. 245, 256, 24 L. Ed. 838, and séquence, 
and Menendez v. Holt, 128 U. S. 514, 524, 9 Sup. _Ct. 143, 32 L. Ed. 
52C, settled the rule that circumstances may sometimes justify an in- 
junction while the delay attending the proceedings would bar an ac- 
count of profits ; though it is true that, in thèse cases, the periods of 
delay were so long that neither of them ofïers a close analogy for the 
case at bar. In Fairbank Co. v. Luckel Co. (C. C.) 106 Fed. 498, 
affirmed by the Court of Appeals for the Ninth Circuit, 116 Fed. 332, 
54 C. C. À. 204, it was, however, observed with référence to the length 
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of time which may make lâches o£ importance, that "ît will necessarily 
dépend upon the intention of the infringer whether fraudulent or not." 
It was also said that it was doiibtful whether fraudulent intention ex- 
isted on the part of the respondent, and that, "in such a case, lâches 
for a much shorter period than that which in fact had intervened might 
hâve been held sufficient to justify the déniai of relief by way of ac- 
counting." Also in The French Republic v. Saratoga Vichy Com- 
pany, 191 U. S. 427, 439, 34 Sup. Ct. 145, 48 L. Ed. 347, the opinion, 
on the défense of lâches, gave weight to the fact that there was little 
évidence in the record of any purposed fraud. 

Very sensible statements of the rules as to lâches are found in Se- 
bastian's Law of Trade-Marks, 4th Ed. (1899), at pages 206 and 207. 
It is there said : 

"Even if tlie delay has not been such as to disentltle the ijlaiiitiff to his In- 
.iunetion, it may j'et obtain some indulgence for the défendant ; as, for instance, 
the permission to dispose of the wares on which he expended money in consé- 
quence of the plaintifE's delay. Or the injunctlon may be granted and the 
account of profits or damages by which it is usually accompanied withheld." 

A powerful inducement to deny an accounting by reason of lâches 
was spoken of by Lord Justice Mellish in Ford v. Poster, L. R. 7 Ch. 
611, 633, where it was suggested that, instead of getting profits ac- 
cording to the practice in equity covering six years while he was qui- 
escent, the complainant would probably get from a jury only 40 shil- 
lings damages, on the ground that there would be no évidence of 
spécifie loss. 

It is suggested by the complainant that its delay was only such as 
was necessary to enable it to investigate the truth before involving it- 
self in litigation, and that, also, the facts known to it in July, 1903, 
did not justify it in assuming that the respondent was deliberately us- 
ing its trade-mark. What happened at Bellows Falls disproves any 
such necessity. Whether or not Rueter supposed the expression com- 
plained of was being deliberately used is of no particular conséquence, 
because, if it was being innocently used, there was, at least, as much 
occasion for giving prompt warning. The fact is that, in July, 1903, 
even if it preferred to delay litigation for any just reason, the com- 
plainant certainly had ail the materials necessary to enable it to give 
the respondent prompt notice. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to that court with directions to enter a decree for an injunc- 
tion only; and the appellant recovers its costs of appeal. 



GRING V. BOTKR. 

(Circuit Court of Appeals, Third Circuit. Norember 18, 1007.) 

No. 28. 

Collision — Steam Versels Meeting. 

Libelant's tug Patton, coming up tlie Delaware river at night with a 
tow on her starboard side, came Into collision with the tug Cahill, passing 
down with a similar tow. The master of the Patton testifled that short- 
ly before the collision he saw the white towing lights of a vessel a half 
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mile ahead of him, but seeing no side lights he was uuable to tell wbich 
way it was going. He gave a signal of one wbistle and porte! bis holm, 
and receivlng no answer be signaled again and agaln, ported and still 
received no an&wer, and sbortly afterwards tbe Patton was struek on the 
port bow by the tow of the Cabill. HeU, on the évidence, tbat the ligbts 
seen by the Patton were not those of the Cabill, but of anotber tng going 
up the river with a car float wbich passed on tbe starboard side of the 
Cabill and was between her and tbe Patton until the latter ported ; tbat 
tbe Patton was in fault and x-esponsible for tbe collision in violating rule 
3 of tbe Inland Navigation Rules, Act June 7, 1897, e. 4, 30 Stat. lOO [U. 
S. Comp. St. 1901, p. 2882], wbich requires a vessel wben approaebing an- 
otber whose course sbe fails to understand to signify sncb faet by several 
blasts, or rule 8, whicb prohibits an overtaking vessel from passing with- 
out the consent of tbe vessel overtaken. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 33-42. 

Signais of meeting vessels, see note to The Kew ïork, 30 0. O. A. 630.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below see 130 Fed. 989. 

Henry R. Edmunds, for appellant. 

Alfred Driver and Curtis Tihon, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge. 

CROSS, District Judge. The hbel in this case was filed by Lewis 
Boyer, managing owner of the tug "John B. Patton," against Charles 
Gring, owner of the tug "Winfield S. Cahill," and managing owner 
of the barge "Berks," to recover damages to the tug "Patton," grow- 
ing eut of a collision between said vessels which occurred on the Dela- 
ware river, nearly opposite Coopers Point, November 28, 1900, at 
about 6 o'clock in the evening. Shortly prior to the accident, the tug 
"Patton," with the barge "Empire City" in tow, had started from 
Point Breeze and was proceeding up the Delaware river bound for 
the Gas House Wharf at Tioga street, while the tug "Cahill," with 
the barge "Berks" made fast to her starboard side, had left Pier 16, 
Port Richmond, Philadelphia, and was coming down the river bound 
for Norfolk, Va., but intending to stop at the Reed Street Wharf, 
Philadelphia, for another barge to be taken in tow. The "Patton" and 
her tow were, at the time, showing proper lights. There is some con- 
flict in the testimony as to whether the barge "Berks" showed a green 
light on her starboard side, but we think the weight of the testimony 
shows that she did show such a light, and that as a matter of f act 
both tugs with their tows were properly lighted at the time of the col- 
lision. It was a starlight night, but dark. There was a light breeze 
blowing, and the tide was nearly flood. The testimony, as is not un- 
usual in collision cases, is very conflicting, and it is almost impossible 
from the maze to ascertain the true state of facts. It should be borne 
in mind from the outset, however, that the burden of proof rests upon 
the libelant to show that the "Cahill" and her tow were in some material 
respect at fault, whereby the collision was caused. 

The captain of the "Patton" admits that he saw the white towing 
lights of what he swears was the "Cahill" ahead of and slightly on 
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his port bow when she was about half a mile distant; that he there- 
upon gave a signal of one blast of his whistle to dénote that he was 
keeping to the right, while at the same time he ported his helm about 
two points ; that receiving no answer to his signal, he thereupon gave 
another blast of his whistle, and again ported his helm. He also ad- 
mits that because he could not see the side lights of the boat in front 
of him, he was unable to tell definitely whether she was going up or 
coming down the river. There is, however, considérable testimony 
in the case tending to show, and which we think does show, that be- 
tween the "Patton" and the "Cahill," just prior to the collision, there 
was a car float in the tow of a tug going up the river, and in order 
to reconcile the testimony of the captain of the "Patton" with the 
other testimony, we are compelled to conclude that the towing lights 
which he saw ahead, and which occasioned him to give the warning 
whistles above referred to, were the mast lights of the tug towing 
the car float, and not those of the "Cahill." Indeed, from the positions 
in which the tugs "Cahill" and "Patton" must bave been at the time 
the iirst warning blast was blown, it would apparently hâve been im- 
possible, owing to a bend in the river, to see the "Cahill" oiï the port 
bow of the "Patton" where the captain of the "Patton" says he first saw 
her. The captain of the "Cahill" testified positively to passing the 
car float on his starboard side, just before the collision, and the évi- 
dence reasonably satisfies us that it was the intervention of this car 
float which obscured the side lights of the "Cahill" from the lookout 
of the "Patton." 

We deem it unnecessary, in this connection, to refer specifically to 
other évidence than that of the captain and mate of the "Cahill," both 
of whom were on watch at the time of the collision, and who testify 
that the "Patton" came out suddenly from behind the car float, and 
that when they saw her they immediately reversed their engine, and 
did everything in their power to prevent a collision. Their testimony 
in this respect is furthermore corroborated by an uncontradicted ad- 
mission of the captain of the "Patton," made only a week or 10 days 
after the accident, and which is in direct conflict with the évidence 
given by him at the hearing. The admission was in response to the fol- 
lowing salutation, addressed to the captain by the witness who testified 
to the interview : "1 am glad to see you again. I heard you came near 
drowning." The captain answered : "Yes ;" and added : "Well, it 
was an unavoidable case, as there was a car float came in between my 
boat and the 'Cahill,' or it would not bave happened." The witness 
also testified that the captain said nothing about whistles or lights. 
It is true there is other évidence either directly conflicting or not 
readily reconcilable with the above, but the same might be said of 
any view of the case which could possibly be taken. Accepting then, 
as we do, the above as presenting the true situation of afifairs, it is 
obvious that the "Cahill" was not in anywise at fault. The captain 
of the "Cahill" appears to bave maintained a straight course through- 
out, and when the captain of the "Patton" ported his helm to pass to 
the starboard of the boat in front of him, he was attempting to pass 
to the starboard of the car float, and not of the "Cahill," and passing 
out, as he did from the stern of the car float diagonally across the 
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river, he suddenly and unexpectedly encountered and collided with the 
"Cahill" which was still maintaining her course. This theory would 
hâve caused the "Cahill" to strike the port bow of the "Patton" at about 
the angle at which it appears from the testimony she was struck. 

This disposes of the case ; but another view of the testimony might 
be taken which leads to the conclusion that the "Patton," whatever 
be said of the "Cahill," was at least measurably in fault. As already 
stated, her captain admitted that he dîd not know which way the boat 
on which he saw the white towing lights ahead of him was going when 
he twice sounded his whistle and ported his helm. In acting, there- 
fore, as he did, he clearlv violated rule 3 or rule 8, Act June 7, 1897, 
c. 4, 30 Stat. 100, 101 [Ù. S. Comp. vSt. 1901, p. 2883], which are as 
follows : 

"When. steam vessels are approachlng each otlier, if elther vessel fails to un- 
derstand the course or intention of the other, froui auy cause, the vessel so 
in doubt shall inimediately signify the gaine by giving several short and rapid 
hlasts, not less than four, of the steam wliistle." 

"\ATien stearri vessels are running in the same direction, and the vessel 
which is astern shall désire to pass on the right or starboard hand of the ves- 
sel ahead, she shall give one short blast of the steam whistle, as a signal of 
such désire, and if the vessel ahead answers with one blast she shall put her 
helm to port; or If she shall désire to pass on the left or port side of the ves- 
sel ahead, she shall give two short blasts of the steam whistle as a signal 
of such désire, and if the vessel ahead answers witU two blasts, shall put lier 
helm to starboard : or if the vessel ahead does not think it safe for the vessel 
astern to attempt to pass at that point, she shall inimediately signify the same 
by giving several short and rapid blasts of the steam wliistle, not less than 
four, and under no circumstances shall the vessel astern attempt to pass the 
vessel ahead until such time as they hâve reached a point where it ean be safe- 
ly done, when sald vessel ahead shall signify her willingness by blowing the 
proper signais." 

The act of Congress in which the above rules appear provides that 
they, with other régulations therein found for preventing collisions, 
"shall be followed by ail vessels navigating ail harbors, rivers, and in- 
Jand waters of the United States," with certain exceptions which need 
not be mentioned hère, as they hâve no applicability to the présent situ- 
ation. Whether, therefore, the boat upon which the captain of the 
"Patton" saw the mast lights was going from or coming towards him, 
he clearly shows himself in fault. In either case he violated a pre- 
scribed rule of navigation, for he admits that he went ahead without 
receiving any answer to his signal in total ignorance of the direction 
the boat in front of him was taking. 

Upon the whole case, then, we think the libelant bas not shown 
.•■atisfactorily, by the weight of the testimony, that the respondent's nég- 
ligence caused the collision. It should be noted in this connection that 
the fact, if fact it be, that the "Cahill" was on the wrong side of the 
river, as found and relied upon by the learned judge below, was not 
set forth in the libel as one of the grotmds of complaint. 

The decree below should be reversed, with costs. 
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STANDARD LIFE & ACCIDENT INS. CO. OF DETROIT, MICIL, V. Mo- 

NULÏY.» 

(Circuit Court of Appeals, Eighth Circuit. November 10, 1907.) 

No. 2,597. 

1. Insubance—Accident Insurance— Constbuction oe Contraot. 

An agreement to insure one against bodily injuries, except injuries 
sustained while entering or leaving, or trying to enter or leave, any mov- 
ing conveyance, and except Injuries fatal or otiierwise caused by intoxl- 
cants, anîBStlietics, etc., excepta from the proniised indemnity fatal in- 
juries sustained while trying to enter a moving passeuger car. 

[Risks and causes of loss undor accident Insurance policies, see note to 
National Ace. Soc. v. Dolph, 38 C. C. A. 3.] 

2. SAME — CONTRACTS CONSTRUED L1KE OTHBB CONTRACTS. 

Agreenients of Insurance are to be construed llke other contracts, ac- 
cording to tlie sensé and. meaning of tbe terms whlcli the parties use, 
talven in their plain and popular sensé. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 292.] 

3. Same. 

The natural and obvious meaning of the terms of a contract niust be 
preferred to any curious hidden sensé evolved by the ingenuity of a train- 
ed and acute intellect and the exigenoies of a hard case. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 292.] 
vSyllabus by the Court.) 

In Error to the Circuit Court of the United State.s for the District 
of Colorado. 

Henry J. Hersey (Arthur Ponsford, on the brief), for plaintiff in 
error. 

R. S. Morrison (Emilio D. DeSoto, on the brief), for défendant iu 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. This writ of error was sued ont to 
reverse a judgment against the insurance company and in favor of the 
beneficiary named in one of its tickets or policies, upon the pleadings 
which disclosed thèse facts : 

McNulty, the insured, died from injuries which he sustained while 
he was trying to enter a moving car in which he was a passenger on 
his way from Los Angeles to Denver. The second sentence of para- 
graph D of the policy provides that this insurance shall not cover "in- 
juries sustained * * * while entering or leaving, or trying to en- 
ter or leave, any moving conveyance," and in many other situations. 
The next sentence reads "this insurance does not cover any injury fatal 
or otherwise received while, or in conséquence of, being or having 
been, under the influence of or affected by, or resulting directly or in- 
directly, wholly or partly, from intoxicants," and varions other causes. 
Counsel for the plaintiiï below contended, and so the court adjudged, 
that fatal injuries were excluded from the meaning of the word "in- 
juries" in the former sentence, because the latter sentence expressly 

♦Rehearing denied January 11, 1908. 
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included injuries fatal or otherwise. The contention was, and is, that 
ail the terms of a contract should be ^iven effect, and that the words 
"fatal or otherwise" in the second sentence hâve no effect if the word 
"injuries" in the preceding sentence inchides injuries that are fatal as 
well as those that are not. The argument seems to be fallacious. The 
words "fatal or otherwise" were not used to qualify or affect the in- 
juries described in the former, but those specified in the latter sentence, 
in the sentence in which they were written only. They were inserted 
in this sentence to make it clear beyond question that ail injuries, 
whether fatal or otherwise, resulting from intoxicants, and the other 
causes there specified were not covered by the Insurance. They ac- 
complish this purpose, and hâve their intended effect just as complete- 
ly whether the word "injuries" in the preceding sentence is interpreted 
to include ail injuries, or only those that are fatal, or those that are not 
fatal, only. 

It is obvions that there are two classes of injuries. Those that are 
fatal, and those that are not fatal. The word "injuries" is a generic 
term, and it naturally includes injuries of both classes, because no one 
of either class is not an injury. Again the word is known by its associ- 
âtes and by the sensé in which it is used in other parts of the same con- 
tract or in similar agreements. The first sentence of the policy reads 
that the company "hereby insures the person whose name is entered 
upon the stub of this ticket * * * against loss of time resulting 
from bodily injuries * * *"; (A) to the amount of $2,500 if death 
results from such injuries within 90 davs; (B) to the amount of $12. SO 
per week for 26 weeks, if such injuries should wholly disable the in- 
sured during that time, and if such injuries shall not so disable him, 
but they prevent him from performing some daily duty, then to the 
amount of $2.50 per week for 10 weeks, if the disability continues so 
long; and (C) if such injuries are sustained by reason of the wrecking 
of a passenger car operated by steam, electricity, or cable, while the 
insured is actually within it riding as a passenger, then to double the 
amounts specified in classes A and B. It is clear that the word "in- 
juries" in the first sentence of the policy which spécifies the risks against 
which the insured is indemnified includes both those that are fatal and 
those that are not so, for the amount of the indemnity for the former 
is specified in class A and the amount for the latter in class B. There 
can be no doubt that the word "injuries" in clause C includes both 
classes, for that clause expressly provides for double the indemnity 
previously specified for such injuries whether that indemnity was pre- 
scribed for fatal injuries by clause A or for those that were not fatal 
by clause B, And then comes clause D, which, after asserting that the 
policy does not insure certain persons, déclares that "this insurance 
does not cover disappearance or any injury of which there is no visible 
mark of violence appearing upon the body of the insured (the body 
itself, in case of deatli, shall not be deemed such mark), or injuries in- 
flicted upon the insured by himself, or by another person, * * * 
or injuries sustained * * * while entering or leaving, or trying 
to enter or leave, any moving conveyance, * * * gr from fire- 
arms of any kind, or from fireworks, or from explosives." The word 
157 F.— 15 
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■'disappearance" undoubtedly includes disappearance by death or oth- 
erwise. The next clause clearly includes injuries that are fatal as well 
as those that are net, for it Cxpressly treats of the body in case of death. 
And under the rule noscitur a sociis, and by the natural and obvions 
signification of the word, the injuries sustained while trying- to enter 
or leave any moving car seem to mean both those which prove fatal 
and those which do not. 

Counsel for the plaintiff invoke the familiar rule that a policy of In- 
surance should be construed favorably to the insured in cases of doubt 
or ambiguity. But this rule ought not to be permitted to hâve the effect 
to make a plain agreement ambiguous, and then to interpret it in favor 
of the insured. "Contracts of insurance like other contracts are to be 
construed according to the sensé and meaning of the terms which the 
parties bave used, and, if they are clear and unambiguous, their ternis 
are to be taken and understood in their plain, ordinary and popular 
sensé." Impérial Fire Ins. Co. v. Coss Countv, 151 U. S. 452, 463, 14 
Sup. Ct. 379, 38 L. Ed. 231 ; Fred J. Kiesel & Co. v. Sun Ins. Office 
of London, 31 C. C. A. ol5, 88 Fed. 246 ; Liverpool & London & 
Globe Ins. Co. v. Kearney, 36 C. C. A. 265, 270, 94 Fed. 314, 319 ; Mc- 
Glother v. Provident Mutual Accident Co. of Philadelphia, 32 C. C. A. 
318, 322, 89 Fed. 685, 689 ; Atlas Réduction Co. v. New Zealand Ins. 
Co., 71 C. C. A. 21, 23, 138 Fed. 497, 499, 9 L. R. A. (N. S.) 433. 

The natural obvions meaning of the provisions of a contract should 
be preferred to any curions hidden sensé which nothing but the exigen- 
cies of a hard case and the ingenuity of a trained and acute intellect 
would discover. Delaware Ins. Co. of Philadelphia v. Gréer, 57 C. C. 
A. 188, 193, 120 Fed. 916, 921, 61 L. R. A. 137. The reasonable and 
probable meaning of a stipulation in an agreement should be prefer- 
red to one that is irrational and improbable. Pressed Steel Car Co. v. 
Eastern Ry. Co. of Minnesota, 57 C. C. A. 635, 637, 131 Fed._609, 611. 
It is certain that the parties to this contract excepted frora the indemnity 
it promised, injuries sustained while the insured was trying to enter a 
moving car. No reason occurs to us why they should except injuries 
thus sustained that were not fatal, and promise indemnity for those 
that were fatal, and such a construction of the contract would be un- 
reasonable and would make an improbable agreement. The obvions 
and ordinary meaning of the word "injuries" is ail injuries, whether 
fatal or not, and where the words of a contract are clear, and their 
common meaning is plain, there is no room for construction. In the 
light of thèse established rules of interprétation the fatal injury to the 
insured, which he sustained while he was trying to enter a moving car, 
was excepted from the indemnity promised by the terms of bis policy. 

The judgment below must be reversed, and the case must be remand- 
ed to the Circuit Court for further proceedings not inconsistent with 
the views expressed in this opinion, and it is so ordered. 
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DALHOFF CONST. CO. v. BLOCK et al. 

(Circuit Court of Appeals, Eighitti Circuit. October 19, 1907.) 

No. 2,-537. 

Sales— Validity or Contbact— E'alse Représentations by Seller. 

Défendant corporation, tlirougli its manager who was a maiL of largue 
expérience, ordered from plaintiff's agent certain steel bars for malting 
tools, the number of bars, dimensions of eacb Ijind, aud price per pound 
being speeifled. Before tlie order was written out for siguing, plaintiflf's 
agent, in answer to an inquiry, stated tliat tlie cost would be about $200, 
but wlien the steel arrived it amounted to more tlian $2,100. Tbere was 
no claim tliat the steel shipped was not in ail respects in accordance 
with the order. Held, that sueh statement as to the cost did not conr- 
stitute a fraudulent représentation whieb invalidated the contract ; the 
means of aseertaining the weight of the bars being equally well knowii 
and ayailable to both parties so tliat défendant had no right to rely on 
such statement. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 43, Sales, §§ 79-83.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

H. P. Auten, for plaintiff in error. 

J. W. Blackwood, for défendants in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge, Octave Block and Paul Block, partners do- 
ing business at Mulhouse, France, under the trade name of Universal 
Métal Company, sued the Dalhoff Construction Company, an Arkan- 
sas corporation, for the price of a shipment of steel bars. The défense 
was that the order for the steel was procured by fraud and deceit of 
plaintiffs' traveling salesman ; that défendant refused to accept the steel 
on arrivai, and therefore was not indebted. At the conclusion of the 
évidence the trial court directed a verdict for the plaintiffs, and judg- 
ment followed. 

The material facts from defendant's standpoint are as follows : One 
Dreyfus, the plaintiffs' traveling salesman, called at defendant's office 
in Little Rock, Ark., and sought of Dalhoff, its gênerai manager, an 
order for steel bars. The price named was 39 cents per pound, and 
the quality was shown by samples. After some solicitation by Dreyfus, 
and praise of his wares, Dalhoff finally said he would use a small order, 
and that Dreyfus might send enough to make a certain number of 
drills and toois for which the steel was especially adapted. Dreyfus 
made a mémorandum of the items, and figured up the cost. To an 
inquiry of Dalhoff he replied it would amount to about $200. Dalhoff 
then turned to the secretary and treasurer of his company and told 
him that Dreyfus would dictate to him an order for some steel, and to 
sign it when finished. The order as dictated, written out and signed 
was as follows : 

tfniversal Métal Co., Mulhouse, France — Gentlemen : Please ship us, by 
freight, the foUowing order of Metalos Steel: 3 bars 1%" Octagon; 3 bars 
l}é" Octagon; 3 bars 4" square for pins ; 3 bars 2Y^" square for tools ; 3 bars 
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1" X 8" square for bushings; 3 bars IVa" square for sets; 3 bars 1%" square 
for sets — bars 12 to 18 feet long. Tterms 3 per cent, against bill of lading. 
Priée 39c par pound, f . o. b. Little Rock, Ark. 

Yours truly, Dalhoff Construction Co., 

Per John A. Mitchell, Secretary and Treasurer. 

The Steel described in the order arrived in Little Rock in due time. 
It weighed 5,561 pounds, and at the agreed price came to $3,168.79. 
There was no claim by défendant that the steel was net of the quality 
ordered, that it was not in ail respects as specified in the order, or that 
it was more than sufficient in qnantity to make the drills and tools 
mentioned by Dalhoff. Nor was it claimed that Dreyfus in dictating 
the order changed the items as verbally agreed upon. The narrow 
compass of the défense is shown by the averment of the answer that 
Dreyfus "wrote up the order which défendant signed for a certain 
number of bars of each kind and represented to défendant that the 
order as drawn would amount to only $300." In other words, the dé- 
fense rests upon the claim that the order as drawn, drawn as verbally 
agreed upon, was induced by misrepresentation as to the amount it 
would come to. Since the price of the steel per pound was agreed on, 
the misrepresentation made was substantially one as to the weight of 
31 bars of steel of the lengths and thicknesses specified in the order. 
There was no complaint of an undue proportion of the longer bars. 
The actual weight was more than 10 times that contemplated by Dal- 
hofif. The case turns upon the question whether Dalhoff had a right 
to rely on the statement of Dreyfus. 

Dalhoff was a man of large expérience in handling steel. Kor 28 
years he had been engaged in railroad building, and was fairly familiar 
with the weights of steel used in such construction, and of the tools 
and machinery employed in it. He knew there were tables obtainable 
by him from which he could hâve learned the weight of the steel he 
ordered, but he did not consult them. He failed not only to avail 
himself of means of information that were accessible, but to exercise 
his own judgment matured by long expérience. The approximate 
weight of the steel was a simple problem for him, and in buying he 
had no right to rely upon the représentation of the selling agent. 
There was no relation of trust and confidence between the parties 
which required of Dreyfus the observance of especial good faith, and 
no such character, condition, or location of the subject-matter of the 
contract as entitled one party to relv upon the word of the other. In 
Slaughter's Adm'r v. Gerson, 13 Wall. 379, 383, 30 L. Ed. 637, it was 
said : 

"Where the means of knowledge are at hand and equally avaiiable to both 
parties, and the subject of purehase is alike open to thelr inspection, if the 
purchaser does not avail himself of thèse means and opportunities, he will not 
be heard to say that he has been deceived by the vendor's misrepreseutations. 
If, having eyes, he will not see matters directly before them, where no con- 
cealment is made or attempted, he will not be entitled to favorable considéra- 
tion when he complains that he bas sufCered from his own voluntary blind- 
ness, and been misled by overconfidence in the statements of another." 

The judgment is affirmed. 
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MICKLB V. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. November 4, 1907.) 

No. 2,582. 

1. Criminal Law— Trial— Direction of Verdict. 

Tlie évidence in every criminal case shouUl be sufflcient to warrant a 
reasonable conclusion of tlie défendant'» guilt, otberwise it Is the duty of 
the court to instruct a verdict in liis favor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
1727-1729.] 

2. Lakceny — SurnciENCY of Evidence. 

A verdict of conviction in a prosecution for larceny hcld not supported 
by any légal évidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Larceny, §§ 164- 
169.] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

P. D. Brewer and Guy h. Andrews, for plaintifï in error. 
T. B. Latham, U. S. Atty. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RIN- 
ER, District Judge. 

RINER, District Judge. The plaintiff in error, Ed Mickle, was in- 
dicted by the grand jury sitting within and for the central district of 
the Indian Territory for the larceny of four hogs, the property of 
Enoch Kindle. The indictment was returned on the 15th of Novem- 
ber, 1904, and charged that the larceny was committed on the 20th of 
December, 1902. A trial was had on the 15th of March, 1905, the 
plaintifï in error convicted and sentenced to two years in the peniten- 
tiary. He filed a motion for a new trial, which was overruled. He 
then took an appeal to the United States Court of Appeals in the In- 
dian Territory (98 S. W. 349), which affirmed the judgment of the 
trial court, and the case is brought hère upon a writ of error to that 
court. 

Several errors are assigned: but in the view we hâve taken of this 
case it will onl}' be necessary to notice the third, which is as follows: 
"Third, the court erred in failing to instruct the jury to acquit the de- 
fendant." The rule is, as often declared, that this court will not weigh 
the évidence to pass upon conflicts therein, but will look into it only to 
see whether there was error in not directing a verdict, because there 
was no évidence to sustain the verdict rendered. We hâve carefuUy 
read ail of the testimony submitted, and are of opinion that the most 
that can be said for it is, that possibly it might raise a conjecture or 
suspicion unfavorable to the défendant. But évidence only sufficient 
for this purpose is not légal évidence, for the jury must be governed 
by the évidence of facts upon which the suspicion is based, not by the 
suspicion itself. The évidence in every criminal case should be suffi- 
cient to warrant a reasonable conclusion of the defendant's guilt. Otb- 
erwise it is the duty of the court to instruct a verdict in bis favor. 
While it is true we find a statement in the bill of exceptions that "the 
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above is ail of tlie évidence offered by either side in the case," and to 
which statement the district attorney added the following: "I think 
the foregoing states fairly well the évidence as corrected as it was 
given in the trial of the case"— yet the transcript of the évidence as 
contained in the record does not suggest a careful or accurate sténo- 
graphie report of the testimony, and possibly there are omissions of 
évidence upon which the able and learned judge of the lower court 
acted. However this may be, with this statement in the record, we 
are governed by the record as we find it. Our conclusion is that there 
was no évidence to sustain the verdict rendered, and that the trial 
court should hâve instructed the jury to return a verdict for the de- 
fendant. 

The judgment of the United States Court for the Central District of 
the Indian Territory, and the judgment of the United States Court of 
Appeals in the Indian Territory, which affirmed the judgment of the 
trial court, are reversed, and this case is remanded to the United States 
court for the Central District of the Indian Territory, with instruc- 
tions to grant a new trial. 



VILTER MFG. CO. v. OTÏE. 

(Circuit Court of Appeals, Eiglith Circuit. November 6, 1907.) 

No. 2,584. 

Mastek and Servant— Injtjby to Servant— Fellow Servants. 

The fact tliat a foreman iu charge of a single job of worlc being done 
by défendant corporation, who worlced with tlie men under hlm, had the 
power to hire and discharge them and to direct their movements in that 
particular worlv, did not erect that single job into a department of dé- 
fendants business so as to inalrt the foreman a vice principal, but he re- 
mained a fêllow servant with the men under him, and for bis négligence 
resulting in an injurj' to one of such men défendant cannot be held liable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 422-488. 

Who are fellow servants, see notes to Northern Pae. R. Co. v. Smith, 
8 C. C. A. 668 ; Flippin v. Kimball, 31 O. C. A. 286,] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Ralph W. Breckenridge (Charles J. Greene, on the brief), for plain- 
tifï ni error. 

Edson Rich (J. C. Cook, on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

ADAMS, Circuit Judge. The manufacturing company was engaged 
in installing a refrigeràtor plant in a brewery in Fremont, Neb., and 
vvhile lifting into place some refrigerating pipe, Otte, one of its em- 
ployés, was injured. He successfuUy prosecuted a suit for damages 
in the court below, and this writ of error is brought to sccure a re- 
versai of the judgment. The court below was requested at the close 
of ail the évidence to direct a verdict in favor of the défendant on the 
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ground that if there was any négligence it was the négligence of a 
fellow servant. Instead of complying with that request the court in- 
structed the jury that "the person in charge of the work on the part 
of the défendant [whose name was Wright] had control of the men, 
the employment of the men, and discharging them and directing them, 
and for that reason the court instructs you as a matter of law that he 
was the vice principal, * * * ^nd not a fellow servant." It will 
be assumed that there was évidence tending to show the facts upon 
which the learned trial judge predicated his conclusion. There was 
also évidence, which is undisputed, that Wright was the foreman in 
charge of tlie men on the job, that he worked with them doing the 
same manual labor which they did, and that he worked under the im- 
médiate direction of a man by the name of Flemming, vi'ho was the 
gênerai western agent of the défendant company, and who was fre- 
quently at Freniont during the progress of the work. Wright ordered 
one of the six men working with him and under his direction to knock 
eut a support which was holding up a heavy frame of refrigerating 
pipes about to be elevated into place by a block and tackle. In obédience 
to that command the support was removed, and the suspended frame 
swung and lurched in some way unnecessary to specify and caught 
Otte by the thumb and lacerated it so that it had to be amputated. 
The négligence charged and relied upon for a recovery was the giving 
of the order to remove the support suddenly and without warning to 
plaintiff. 

The logic of the charge, in view of the undisputed évidence, is that, 
even if Wright was only a foreman actually working with a gang of 
men under the immédiate direction of a superintèndent, yet if he had 
charge of the work, the right to hire and discharge men for that work, 
and to direct them in that work, he was a vice principal, and his nég- 
ligence was imputable to the master. The évidence does not disclose 
that défendant was engaged in a business which naturally or reasonably, 
within the rule laid down in B. & O. R. R. v. Baugh, 149 U. S. 368, 
383, 13 Sup. Ct. 914, 37 L. Ed. 772, consisted of différent departments 
which required différent executive heads, or that there were any such 
departments. On the contrary, so far as disclosed by this record, the 
défendant had one business, simple and indivisible in its character, 
and directed as usual by its gênerai officers or agents. There is no 
proof that Wright was intrusted with the management and super- 
vision of defendant's entire business, or of any separate department as 
known to the law. He, with the plaintiff, was engaged at the lime 
of the injury to the latter in executing a single and separate pièce of 
work, one out of many in the gênerai business of the master ; and at 
the time of the injury they were actually working together in doing 
the act which produced the injury. 

In thèse circumstances the fact that Wright had actual control of 
the crew, the power to hire and discharge them, and to direct their 
movements in that particular work, did not erect that single job into 
a department of defendant's business, and did not make him a vice 
principal. Alaska Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 
40, 42 L. Ed. 390; City of Minneapolis v. Lundin, 7 C. C. A. 344, 58 
Fed. 525; United Zinc Companies v. Wright, 156 Fed. 571; West.\ng- 
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house, Church, Kerr & Co. v. Callaghan (C. C. A.) 155 Fed. 397, re- 
cently decided by this court. He was in law and fact a fellow servant 
with the plaintiiï in the construction of the refrigerating plant in ques- 
tion, and the risk of his négligence, if any, was assumed by his co- 
employés. Any other conclusion would make every separate job a 
separate department of business and every workman whose duties em- 
braced the exercise of temporary authority over his fellows a vice prin- 
cipal. Such is not the law. Under the authority of the cases just 
referred to, the plaintiiï was not entitled to recover, and the court 
should hâve instructed the jury, as requested, to find a verdict for de- 
fendant. The judgment is reversed, and the cause remanded to the 
circuit court, with directions to grant a new trial. 



MORGAN V. BBNHDUM et al. 

(Circuit Court of Appeals, Fourth Circuit. November 6, 190T.) 

No. 716. 

Bankruptcy— Appeals— Time for Taking. 

Tlie 10 days allowed bv Bankr. Act July 1, 1898, c. 541, § 25a, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432], for taldng au appeal from a judg- 
ment allowing or rejecting a claim, cannot be extended by the flllng of a 
pétition for rehearing, after such tiine lias expired, nor will an appeal 
lie from the ruliug on such a pétition which is addressed to the discré- 
tion of the court. 

[Ed. Note. — Appeal and review ia banlcruptcy cases, see note to In re 
Eggert, 43 0. C. A. 9.] 

Appeal from the District Court of the United States for the Northern 
District of West Virginia. 

This case was heretofore before this court, and is found reported in 145 
Fed. 4(56, 76 C. C. A. 236. The original case involved the question of whether 
a certain trust deed made by tlie Augusta Pottery Company was invalid be- 
cause the same constituted a préférence of certain creditors over others of 
said corporation. This court held that the préférence existed, and the deed 
was invalid, and this appeal présents for the considération of the court the 
question of whether the lower court erred in allowing holders of bonds of 
the bankrupt, secureâ under the mortgage thus declared invalid, to prove their 
daims in bankruptcy as connnon creditors, notwithstanding the same were 
not flled within 12 months of the adjudication of the bankruptcy. Brlefly 
stated, the référée on the 8th of Mareh, 1905, held the deed to be a préférence. 
On the 17th of 3Iay, 1905, the district court reversed that holding, and this 
court on the Ist of May, 1906, rendered its décision reversing the lower court, 
reported as above stated. Meantime M. L. Benedum and John A. Howard, 
spécial receiver, etc., creditors, whose debts are in dispute on. this appeal, on 
the 5th of October, 1905, within oue year from the original décision of the 
référée holding said assignment to be void as a préférence, flled their proofs 
of claim before the référée. On the 26th of July, 1906, and after the man- 
date of this court had been duly certifled to the lower court, that court allow- 
ed. the said Benedum and Howard, spécial recelvers, to file an amended prool' 
of their said claims, and on said 26th of July, lOOO, duly allowed the same in 
thèse words : "Upon considération whereof the court is of opinion that the said 
John A. Howard, receiver as aforesaid, andi the said M. L. Benediun, should 
be permitted to file said proofs of claim as amendnients to the proofs filed by 
them herein on the lOth day of October, 1905. It is therefore adjudged, or- 
dered, and decreed that said claims be flled ; that the claim of John A. How- 



MORGAN T, BENEDITM. 233 

ard, receiver as aforesald, amountlng with interest to date to $1,731.75, be al- 
lowed as a debt without pi-iority against the estate ot Augusta Pottery Com- 
pany, bankrupt; that tbe claim of said M. L. Benedum, amountlng witb in- 
terest to date to $4,040.75, be allowed as a debt without priority against the 
estate of said banlirupt ; that W. Franlt Stout, the référée to whom this cause 
was heretofore referred, be and he is hereby directed to recast the dividend 
sheets already prepared in this cause so os to inelude the elainis hereinbefore 
mentioued and in due course to cause ail proper dividends thereon to be paid." 
On the 28th of August, lOOG, the appelUuit herein flled his pétitions before the 
référée, and afterwards, on tbe lOth of Septeniber, 1900, before the court, 
asklng a rehearing of the order allowing said clainis, and praying that the 
same be rejected ifor the reason that the proof thoreof was not flled within 
the finie prescribed by the baukruj>t act, and also because the clainis vvere 
without considération deemed vaîuable in law, and void as to bona fldo cred!- 
itors of said company. The lower court allowed the bolders of said debts to 
answer the pétitions, and referred the questions arising tliereon to the veferee. 
On the 31st of 0<'tober, 1900. the district court entercd an ordor disiiiissing 
the pétitions, amoiig other things recitiiig tliat the nppcllant liad failed to 
présent viroof of the averments marte in the time reciuired by the order of 
référence. From the latter order this appeal is talien. 

Scott C. Lowe, for appellant. 

Davis & Davis, Riley & Ritz, and Osman E. Swartz, for appellees. 

Before PRITCHARD, Circuit Judge, and MORRIS and WAD- 
DILL, District Judges. 

WADDILL, District Judge (after stating the facts as above). Two 
questions are presented for considération. First, whether in point of 
fact the proofs of claims were presented within the statutory period ; 
and, second, whether the appellant has within the like period taken an 
appeal from the décision of the lower court allowing the claims. 

In the view we take, it is uniiecessary to décide the first question 
raised, though in passing it may be said that it would seem that the 
holders of the debts should be afforded opportunity to prove their 
claims as common creditors, after it was finally adjudged that they 
were creditors of that class. Keppell v. Tiffin Sav. Bank, 197 U. S. 
355, 25 Sup. Ct. 443, 49 L. Ed. 790, 13 Am. Bankr. Rep. 552. But 
whatever may be the correct view in this respect, it cannot avail to 
serve thèse appellants, as manifestly the appeal from the order allow- 
ing the claims was not taken within the time prescribed by the statute. 
The bankruptcy act of July 1, 1898, c. 541, § 25, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3432], in plain terms provides that from orders 
allowing or rejecting a debt or claim of $500 or over, "such appeal 
shall be taken within 10 days after the judgment appealed from has 
been rendered, and may be heard and determined by the appellate 
court in term or vacation as the case may be." This appeal should 
hâve been taken within 10 days from the order of 26th of July, 1906, 
and the time cannot be extended by means of a pétition for review or 
rehearing filed more than a month thereafter. To do so would be to 
évade the statute of limitations entirely. The fact that the appeal was 
taken within 10 days from the order finally denying the application 
for a rehearing entered on the 31st day of October, 1906, cannot be 
used to bridge over the period from July to October. No appeal lies 
from an order rejecting a pétition for rehearing under the bankrupt 
law. Sections 24 and 25 of the bankruptcy act prescribe in what cases 
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appeals may be had, and thèse sections manifestly do not cover such 
a case as this. Loveland on Bankruptcy, §§ 302, 314. Assuming 
that'tîiê appellant relies on the rulès and practice in equity causes as 
controllirig in the matter of taldngthis appeal, he is clearly without 
remedy, as it is well settled that inasmuch as pétitions for rehearing 
are addressed to the sound discrétion of the court, no appeal lies from 
an ordèr refusing the same. 11 Bâtes, Eq. Pro. 686 ; Steines v. Frank- 
lin, 14 Wall. 15, 20 h. Ed. 816 ; Buffington v. Harvey, 95 U. S. 99, 
34 L. Ed. 381 ; Boesch v. Graff, 133 U. S. 699, 10 Sup. Ct. 378, 33 L. 
Ed. 787. 

The décision of the lower court is plainly right, and should be af- 
firmed. 

Affirmed. 



GILL V. AUSTIN. 

(Circuit Court of Appeals, First Circuit. November 21, 1907.) 

No. 602. 

OouRTS— Circuit Cotibts of Appeals— Rulks of Décision as Betwebn Two 
CiECUiT Courts of Appeals in Différent Circuits. 

In accordance witli tlie practice in tliis circuit to follow tlie décisions of 
otlier Circuit Courts of Appeals whenever tiiey may properly form a préc- 
èdent, Eidman v. Tilghman, 136 Fed. 141, is followed on a question of the 
construction of tbe statutes with référence to the war revenue tax on 
legacies. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, §§ .^>27, 328.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

William HJ Garland, Asst. U. S. Atty. (Asa P. Erench, U. S. Atty., 
and J. C. McReynolds, Spécial Asst. Atty. Gen., on the brief), for 
plaintiff in error. 

James W. Austin and Francis C. Welch, for défendant in error. 

Before GOLT and PUTNAiVI, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This writ of error involves the same 
question of statutory construction with référence to the war revenue 
tax on legacies which was passed on adversely to the United States by 
the Circuit Court of Appeals in the Second Circuit in Eidman v. Tilgh- 
man, 136 Fed. 141, 69 C. C. A. 139, decided on February 24, 1905. It 
is true there is another question involved hère, whether or not the 
legacy on which the tax was assessed ever became effectuai ; but that 
we can pass by. Eidman v. Tilghman was affirmed by a divided court 
in 303 U. S. 580, 27 Sup. Ct. 779, 51 L. Ed. 326. It is also said that 
the sarne question was decided against the United States by the Circuit 
Courts- of Appeals. for the Third Circuit (McCoach v. Philadelphia 
Trust, Safe Deposit & Ins. Co., 143 Fed. 120)' and the Seventh Circuit 
(United States v. Marion Tfust Co., 143 Fed. 301, 74 C. C. A. 439); 
also by a divided court in McCoach v. Norris, 305 U. S. 539, 37 Sup. 

173 C. C. A. 610. 
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Ct. 793, 51 L. Ed. 921. Inasmuch as ail thèse décisions were against 
the United States, we hâve not had occasion to verify what is claimed 
with référence to those in the Third and Seventh Circuits. The judg- 
ment of the Circuit Court now brought before us for review was in 
harmony with the resuit in Eidman v. Tilghman. Under the circum- 
stances, it seems of no advantage for us to express any opinion, and, 
perhaps, it would be presuming for us to do so, It is enough that we 
refer to our practice, as stated many times, with référence to our dis- 
position to follow décisions of the Circuit Courts of Appeals in other 
circuits whenever they can form a précèdent. In accordance with that 
practice, we hold that the United States cannot prevail. 
The judgment of the Circuit Court is affirmed. 



KUIIN et al. v. LOCK STUB CHECK CO. 

(Circuit Court, S. D. New York. November 11, 1907.) 

Patents— Invention— Type Block — Enlabgement in Dbgeee. 

The Force patent, No. 705,228, for a hancUe for a type block, coiisist- 
ing of a metallic handle with two flanges at the lower end having gripping 
edges, between which is held a rubber type block, the claimed invention 
being in the use of the flanges, instead of glue or cément, to fasten the 
rubber block to the handle, is void on its fac-e for lack of invention. 

In Equity. On démarrer to bill. 

Schreiter & Matthews and Henry Schreiter, for complainants, 
George D. Beattys and George B. B. Lamb, for défendant. 

HAZEU, District Judge. This action for alleged infringement of 
patent No. 705,228, granted July 22, 1902, to William A. Force, is 
before me on demurrer, on the single ground that the patent is void for 
want of patentable invention. Claim I is for flanges on a metallic 
handle arranged to firmly embrace a rubber type block, claim 2 spe- 
cially provides for gripping edges on the ends of the flanges, and claim 3 
sets forth the combination of a metallic handle with a type block firmly 
held between the flanges. The sole achievement of the patentée was 
to provide means for securing a rubber die used in printing to a metallic 
handle ; such fastening of the die upon the surface of the handle being 
brought about by providing two thin flanges with gripping edges on 
opposite sides of the handle, the die being placed between the flanges, 
and firmly gripped and held therein. To do this vi'as not invention. 
No new or différent results were produced by thus fastening the rub- 
ber die, instead of affixing the same to the handle with glue or cernent, 
which, according to the spécification in suit, was the prior custom and 
State of the art. The claims relate exclusively to the means adapted 
for fastening the type block at the lower end of a metallic handle ; and 
patentable invention is asserted because the old rubber dies were de- 
fective, or, rather, were insecurely affixed to the handle. The spécifica- 
tion calls attention to the fact that disadvantages resulted from glueing 
the rubber die upon the surface of the métal handle on account of the 
disintegration of the adhesive substance due to the corroding chemicals 
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contained in the ink, which resulted in the die dropping £rom the lian- 
dle. This objection to the printing die is quite believable; but 1 cannot 
perceive anything patentably new and novel in simply making a groove 
with thin gripping sides at the end of a pièce of métal to enable se- 
curely holding a rubber type block which is siiitably eut to fit the 
groove. It does not seem to me that any new principle or method of 
opération is hère involved. What the patentée did was simply to im- 
prove the prior art in degree ; and in my opinion any skilled mechanic, 
upon request to make snch a printing die, could hâve produced it with- 
out exercising the inventive faculty. The patent laws are quite libéral 
to inventors who make a substantial discovery or invention which con- 
tributes to the progress of the arts and sciences, and forms an addition 
to our understanding ; but, as has been frequently held, a monopoly 
cannot be granted for an improvement which would occur to any 
skilled workman in the ordinary "progress of manufacture." Atlantic 
Works V. Brady, 107 U. S. 192, 2 Sup. Ct. 235, 27 L. Ed. 438. That 
the improvement had superior utility, and, indeed, that it immediately 
superseded other printing die devices, is not material where the ques- 
tion of invention is not in doubt. Hollister v. Benedict Mfg. Ce, 113 
U. S. 59, 5 Sup. Ct. 717, 28 L. Ed. 901. 
The demurrer is sustained. 



LESLIE V. WILLIAM MANN CO. 

(Circuit Court, S. D. New York. November 13, 1007.) 

Patents— Suit on License Contractée quitt Jukisdiotion. 

A bill alleged that complainant, who was the grantee of certain patents, 
assigned the légal title to the same to défendant under contracts by 
which he reserved the équitable title and was to receive royalties and 
commissions on the articles made and sold thereunder by défendant; that 
défendant pretended to make such articles as it sold under a later patent 
to another, and refused to aecount for and pay royalties tUereon, but that 
such later patent was in fact an infrlngement of complainant's and such 
articles within the contracts, and it prayed for a discovery and an ac- 
counting. Ueld, that it was cognlzable in a fédéral court of equity under 
the patent law, the right to tbe relief sought being dépendent upon wheth- 
er or not the device of such later patent was an infrlngement of complain- 
ant's patents. 

In Equity. On demurrer to bill. 

Samuel E. Darby, for complainant. 

D. Frank Lloyd, E. Hayward Fairbanks, and Hector T. Fenton, 
for défendant, 

HAZEE, District Judge. Letters patent Nos. 581,123, 581,134, and 
603,438, dated April 30, 1897, and May 3, 1898, were issued to the 
complainant for improvements in binders, loose sheet binders, and 
temporary binders. In considération of the payment of royalties and 
commissions on the manufacture and sale of the patented devices, the 
complainant, who was the inventor, assigned the patents to the de- 
fendant. It was in terms agreed — and the agreement is evidenced by 
two contracts referred to in the bill — that by the assignment of the 
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patents the légal title should vest in the défendant company, the équi- 
table title remaining in the patentée. Complainant avers that he has 
kept the ternis and conditions imposed by the contracts, but that the 
défendant has failed to pay to him the agreed royalties and commis- 
sions, and that he has no knowledge or nieans of acquiring knowledge, 
without discovery, regarding the number of such patented devices man- 
ufactured and sold by the défendant. The bill further allèges that 
the défendant prétends to manufacture such devices under a subsé- 
quent patent issued to one Deckert, but which devices in reality oper- 
ate on the principle of the patents in suit, are covered by them, and 
included within the terms of the existing contracts for the payment of 
royalties and commissions ; that the défendant in fact is selling other 
devices, pretending that such devices are essentially différent from 
complainant's invention. The prayer of the bill is for discovery and 
accounting and also that the court decree that the pretended devices 
sold by the défendant ostensibly under the patent to Deckert were in 
fact sold for and on account of complainant's benefit, and that royal- 
ties and commissions be paid to him in accordance with the provisions 
of the written agreements. 

The défendant has filed a demurrer alleging that the court is with- 
out jurisdiction, that the relief sought cannot be granted because com- 
plainant has an adéquate remedy at law, and that the bill on its face 
shows that this is not an action for the infringement of a patent. 1 am 
inclined, however, to hold that the complainant is entitled to the équi- 
table interposition of this court, even though no relief by way of in- 
junction is demanded. The gist of the bill upon which the accounting 
seems to dépend is the manufacture and sale of devices by the défend- 
ant which are protected by the patents in suit. It was obviously the 
duty of the défendant to hâve protected the complainant against in- 
fringers, but, taking the allégations of the bill as true, it has in fact 
become an infringer by the manufacture and sale of the Deckert de- 
vice. Whatever rights the défendant had to make and sell the devices 
in suit were obtained from the assignment of the patents by the com- 
plainant, and in my judgment the bill suflkiently charges infringement 
of the complainant's patented devices by the use of the Deckert con- 
struction with the object, as claimed, of depriving the patentée of his 
royalties and commissions. A décision of the controversy involves the 
construction of the patents and daims in suit and of the Deckert pat- 
ent to ascertain whether there has been infringement by the défend- 
ant, and therefore I think this is an action, suit, or controversy under 
the patent law and within the jurisdiction of this court. The law is 
well settled that when a royalty has been established or a license 
granted for the manufacture and sale of a patented article, the recov- 
ery of damages for failure to comply with the agreement must be in an 
action at law; but in this case, as already intimated, it is essential to 
establish the infringement by the défendant of the patents in suit be- 
fore there can be an accounting. The défendant principally contends 
that as no relief by way of injunction is asked in the prayer, the bill, 
on the authority of'Root v. Railway Company, 105 U. S. 189, 26 L. Ed. 
975, lacks equity and must be dismissed. Ordinarily this contention 
probably would be entitled to controlling weight; but, as pointed eut 
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in the Root Case, at the end of the opinion, there are exceptions to 
the rule that a mère accounting of profits and damages against an in- 
fringer of a patent cannot be had in a court of equity. The court, 
speaking on the point, says: 

"The most gênerai ground for équitable interposition is to insure to the 
patentée the enjoyinent of his spécifie right by injunetion against a continu- 
anee of the infringement ; but that grpunds of équitable relief may arise, 
other. tban by way of injunetion, as where the title of the complainant is 
équitable merely, or équitable interposition is necessary on account of the im- 
pediments which prevent a resort to remédies purely légal, and such equity 
juay arise ont of, and inhere in, the nature of the account itself, springing from 
spécial and peeuliar eircumstances which disable the patentée from a re- 
covery at law altogether, or reuder his reiuedy in a légal tribunal difflcult. 
inadéquate, and incomplète, and as such cases cannot be defined more exaetly, 
each must rest upon its own partlcular eircumstances as furnishiug a clear and 
satisfactory ground of exception from the gênerai rule." 

Complainant's title to the patents is équitable, and an accounting 
of royalties and commissions is apparently dépendent upon whether 
the Deckert device is an infringement of complainant's patents ; and, 
although the damages may be readily determinable on account of the 
provisions of the contracts to pay royalties and commissions, yet the 
nature and extent of the use by the défendant of the Deckert device 
is involved in the question of infringement or its pretended use by the 
défendant. 

The demurrer is overruled, with costs. The défendant is directed 
to ansvk^er within 20 days. 



EMPIRE CREAM SEPARAïOR 00. et al. v. SEAES, ROEBUCK & CD. 
(Circuit Court, S. D. New York. November 21, 1907.) 

1. Patents— Infeingement—Cream Sepaeatobs. 

The Andereson patent, No. 555,893, for a centrifugal apparatus for cream 
Separators, was not anticipated, and, in view of the conceded usefulness 
of the device and its commercial success, must be conceded invention ; 
also heJd Infringed. 

2. Same— Suit por Inpbinqement— LACHEa. 

Acquiescence in infringement may debar the owner of a patent from the 
right to a preliminary injunetion, but will not prevent the granting on 
final hearing of such relief as may be équitable. 

[M. Note. — For cases' In point, see Cent. Dig. vol. 38, Patents, §§ 467- 
469. 

Grounds for déniai of preliminary injunctions in patent infringement 
sults, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

3. Same— Validitt— Defeotivb Application. 

A patent will not be declared invalid by a court because the venue of 
the affldavit to the application was laid in one state and the jurât was 
made by a notarj' in another, where such application was accepted by the 
Patent Office and no fraud is shown. 

In Equity. Suit for infringement of letters patent No. 555,893, for 
a centrifugal apparatus, granted to Gustaf M. Andersson March 3, 
1896. On final hearing. 

Kenyon & Kenyon, for complainant. 

Andrew Foulds, for défendant. 
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HOUGH, District Judge. The first daim of conjplainant's patent is 
as follows : 

"1. In a centrifugal separator, the eombination with the separator-drum of 
an eccentrically-pierced rotatable plug fitted in the walls of a separatlng-cham- 
ber of said drum and so arranged that the rotation of said plug adjusts the 
distance from the axis of the drum to said eccentric opening, substantially as 
set forth." 

The second (and only other) claim specifically describes the rotat- 
able plug of claim 1 as a "rotatable screw plug" and makes référence ta 
the drawings attached to the spécifications of claim. The separators 
referred to in the quoted claim, and to which the invention relates, are 
cream separators operating on the well-known centrifugal principle. 
It is not denied that this method of separating cream from milk is old, 
and the patent is specifically liraited to the eombination of separator and 
plug, and the essence of the patented idea is that the rotation of the 
eccentrically pierced and perpendicularly placed plug changes the posi- 
tion of the aperture in the plug with référence to the rotating column 
of cream and milk contained in the separator. The farther the open- 
ing in the plug is removed by rotation from the periphery of the revolv- 
ing chamber, the thicker the cream forced by centrifugal action through 
the opening in question. 

It is, of course, admitted that plugs hâve been well known, and ec- 
centric piercing thereof old; but the application of that construction 
to vary the distance of an orifice of discharge from the center of rota- 
tion of a milk or other separator, in order to tap (as may be desired) a 
thinner or thicker portion of the separator contents, is said to be a 
new invention, not expressed or described in any prior patent or publi- 
cation, and, while narrow, meritorious. It appears to me that this is 
true. The thought is confessedly useful, and the commercial success 
which it bas obtained, as shown by the évidence, is so great as to incline 
the court to look with favor upon it, on the principles laid down in 
Consolidated Rubber Tire Co. v. Firestone Tire & Rubber Co., loi 
Fed. 337, 80 C. C. A. 589, and Wagner Typewriter Co. v. Wyckoff, 
151 Fed. 585, 81 C. C. A. 129. 

The défendant is a manufacturer of cream separators, and uses, or 
has used, three styles of plug, as shown below : 



Dhfemdant's Plug DEFEMOANrspLue DEFEHDAiiT's Plug 
Old5tvle tiEW Style LatestModel 

It is, I think, proven that the "old style" has been abandoned by de- 
iendant, and was identical with complainant's article. The "new style" 
and "latest model" are in daily use, and such use is justified as not 
constituting infringement. The plugs now used by défendant are ail 
"pierced" in one sensé of that word. They are not "eccentrically 
pierced," in one sensé of that phrase ; but the only useful portion of 
the piercing or cutting shown by the diagrams (at any moment of dis- 
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charge) is so much of the solid portions of the ping as may at any 
such moment be guiding the outflow of cream. When in opération, 
the guiding walls for defendant's cream outlet are formed by adjust- 
ment (through rotation of the plug) of the piercings or cuttings shown 
in the diagrams with a side opening in the separator wall. Such adjust- 
ment produces a serviceable opening in the plug. Such opening is a 
piercing, it is eccentric, it is adjusted by the revoluble phig, and by such 
révolution the distance of the serviceable opening from the center of 
rotation of the separator is changed at will. To be sure, the walls of 
the opening or piercing are not at ail times the same walls, as in the 
complainant's device ; but I cannot see that it makes any différence 
whether the revoluble plug carries its eccentric opening around with 
it or forms in every useful position an eccentric opening, which in 
each position is identical with complainant's device in opération and 
utility. The defendant's device does the same thing in the same me- 
chanical way and on the same mechanical principle, and therefore, in 
my opinion, it infringes. 

It is asserted that complainant's patent (No. 555,893, granted March 
3, 1906) has been so long and persistently infringed as to prevent this 
complainant from seeking an injunction and accounting because of 
persistent lâches. I think it would be useless to recite the testimony on 
this point. It is admitted that "knowledge of and long-continued ac- 
quiescence by a complainant in an infringement may in spécial cases 
be fatal on a motion for a preliminary injunction, but will not on a 
final hearing prevent the court from granting such relief as mav be 
just and équitable." Taylor v. Sawyer Spindle Co., 75 Fed. 303, 32 C. 
C. A. 203. No such persistent and long-continued acquiescence in in- 
fringement is shown in this case as would render it just to deprivC the 
complainants of the usual reward of litigation. 

Défendant asserts that the British patent of Bergh (No. 1,315, 
January 27, 1887) reveals anticipation. It is true that the drawings 
annexed to the spécifications of that patent seem to show an outlet 
consisting of an eccentrically placed tubular orifice in a plug. No rea- 
son appears for such eccentricity, the plug in which, it is shown, is 
not intended to be revoluble, and the adjustment of the outlet to the 
cream wall is in Bergh's patent attained in quite other ways. If the 
eccentricity of position shown in the Bergh diagram be not mère er- 
ror in drawing, it was not there "designed, adapted, or used to perform 
the function which it performs," in the rotating plug of complainant, 
and therefore no anticipation is shown. Brill v. Third Ave. R. R. (C. 
C.) 103 Fed. 289. 

It is finally asserted that the record of application for this patent 
does not contain the oath required by law. A certified copy of that 
record has been introduced in évidence, and it therefrom appears that 
the oath in question was taken before a notary of one state, who af- 
fixed his jurât to an affidavit the venue whereof was laid in another. 
This might bave furnished ground for a rejection of the affidavit by 
the examiner or Commissioner of Patents ; but there is no fraud shown, 
and the récital in the letters patent that the required oath was made is 
therefore conckisive upon this court, whatever may be thought of the 
Patent Office practice in accepting such an inartistic document. I think 
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the law on this head is succinctly and accurately stated in Walker on 
Patents (4th Ed.) § 122. 

Decree for the complainant as prayed for in the bill. 



EARLL V. ROCHESTER, S. & E. R. CO. 
(Circuit Court, N. D. New York. November 25, 1907.) 

1. Patents— Suit fob Infrinqemext — Peeliminaby Injunction. 

A preliniinary injunction against iufringement of a patent will usually 
be denied, wliere its validity is denied and bas not becn establisbed by 
prior adjudication or by long acquiescence. 

[Ed. Kote. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 474- 
477. 

Grounds for déniai of preliminary injunctions in patent Infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

2. Same— Prior xVdjudioation— Consent Decree. 

A decree adjudging the validitj' and infringement of a patent signed 
by the judge without a hearing or reading of the évidence, by consent of 
the parties, is not sucb an adjudication as constitutes a proper foundatlon 
for the granting of a preliminary injunction in a suit against a différent 
défendant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, f 487.] 

Motion for preliminary injunction to restrain alleged infringement 
of United States letters patent No. 476,028, dated May 31, 1892, and 
issued to Melvin A, Yeakley and Robert A. Robertson for "Safety At- 
tachment for Railway Trolleys." Yeakley was the alleged inventer, 
and assigned a one-half to Robertson. Earll is assignée of the patent, 
and his title is not seriously questioned. 

Redding, Kiddle & Greeley, for complainant. 

Nottingham & Nottingham (Edward R. Alexander, of counsel), for 
défendant. 

RAY, District Judge. The Yeakley patent, infringement of which 
is alleged, discloses merit and utility. If valid, and infringed by de- 
fendant, a preliminary injunction should issue, otherwise it should 
be denied. In determining the validity of a patent, on motions of this 
character, the court or judge is usually controlled to quite an extent, 
if not to a large extent, by prior adjudications, and by long acquies- 
cence or long nonacquiescence. If there is found neither prior adjudi- 
cation nor long acquiescence in the validity of the patent in suit, and its 
validity is denied, and not clear, this usually requires a déniai of the 
motion, for it is not wise to détermine the validity of a patent on con- 
flicting atfidavits, when the court can and does see that a fair question 
is presented for its détermination. In this case it cannot be said there 
lias been long gênerai acquiescence in the validity of the patent in suit, 
or any prior adjudication of its validity, that should control the court 
on this motion. Until quite recently, comparatively, there bas been 
little use for the device covered by this patent. There bas been but 
one adjudication in the courts. In that case there was no final hearing. 
It was a suit against another party — one in no way privy to the defend- 
157 F.— IG 
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anthere—and after the évidence had been closed, printed, and the case 
noticed for final hearing, the défendant announced by his counsel that 
he was satisfied he could not maintain his défense, alleging the in- 
vahdity of the patent, or successfuUy deny infringement, and there- 
upon consented to a decree adjudging that the letters patent are vaHd, 
and had been infringed by the défendant in that action, which decree 
was entered accordingly. The court did not read the record, or pass 
upon the questions involved, except in the way stated — by signing 
a consent decree. The high standing and character of défendantes 
counsel in that case gives weight to his conclusions, of course, but 
his conclusions were not, and are not, those of the court, except as it 
was its duty to sign a decree to which ail the parties then consented. 
I cannot regard such a decree, signed by the judge, such a "prior ad- 
judication" of the patent as is réferred to in the decided cases. I think 
this conclusion is strengthened, not weakened, by what is said on the 
subject in Walker on Patents (4-th Ed.) p. 527, § 672; 3 Robertson 
on Patents, p. 587, § 1184; Potter v. Fuller, Fed. Cas. No. 11,327 (N. 
Y., Nelson and Smallev) ; Orr v. Littlefield, Fed. Cas. No. 10.590 
. (Woodbury, C. J.) ; McWilliams Mfg. Co. v. Blundell (C. C.) 11 Fed. 
419. 

Taking the statement of Walker on Patents, supra, 

"A consent decree in a patent case can never be a proper foundatlon for a 
rigbt to a prellminary in.iunction against third persons ; uniess it ap])ears 
from the nature of the patented thing, or from convincing évidence, that the 
défendant consented to the decree because his défense had become hopeless, 
and not because it had become Inexpedlent regardless o( its strength" — 

as a correct exposition of the law, we lack affirmative évidence that dé- 
fendant consented to the decree in the case réferred to, because his dé- 
fense had become hopeless. It is assumed that defendant's counsel 
so believed, and that he acted accordingly, but affirmative évidence 
that the défense was hopeless must be obtained from some source oth- 
er than the belief and action of a soliciter of this court, however high his 
character and standing. It is common knowledge that the honest opin- 
ions of counsel are freqùently overruled and disregarded by the courts, 
and that the solemn and honest décisions of the courts themselves, 
made after a careful considération of the record, are freqùently over- 
ruled on appeal to a higher court. No court is exempt from this fate 
except that of last resort, and even herè we bave found the décision 
made by the court one year disregarded or overruled at a later date. 
It seems to me we must look to the proofs now before this court bear- 
ing on the character and strength of the patent, and to the patent itself , 
for the convincing évidence that the défense in the case alluded to had 
become hopeless. This iS but a return to the question, always décisive, 
is the patent so plainly valid, and is the évidence of infringement so 
conclusive, that the court, to which the application for a preliminary 
injunction is made, has no substantial doubt on either proposition? 

In Fuller v. Gilmore (C. C.) 121 Fed., at page 139, Lacombe, C. J., 
said : 

"Défendant calls attention to the cireumstance that the patent has never 
been adjudicated, and is of such récent date that long acquiescence cannot be 
sliovvn as sufficlent ground for refuslng preliminary injunction. The prac- 
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tiee referred to Is followed in this circuit, but only in cases where there is 
some question as to tlie validity of tlie patent. Wlien the spécification sliows 
that — assuming facts of common knowledge — it will probably need some af- 
firmative évidence to indicate tlie présence of invention, or when some tes- 
timony put in by défendant as to the prior state of the art, slight though 
It be, indicates that there may be some arguable question as to validity, or 
as to a construction of the claims broad enough to cover the device com- 
plained of, then .preliminary injunction on affldavits is refused. But where 
the patent appears to be novel, useful, and ingenious, and there is no évi- 
dence at ail assailing its validity, the presumptlon arising from issue of let- 
ters patent will be suflicient to warrant injunctive relief. The same rule 
should apply where the sole évidence as to prior art is wholly unpersuasive." 

The défendant hère most strenuously dénies that the Yeakley patent 
is a pioneer as alleged by the complainant. It is claimed, and the file 
wrapper is put in évidence as proof, that Yeakley deliberately waived 
to Van Depoele, Wood, and Parsons any and ail right to pioneership 
in this art, and any and ail right to broad and generic claims. At least, 
there is some évidence to sustain this contention, the weight and force 
of which this court will not pass- upon at this time. The défendant 
claims that the Wood patent, No. 471,806, anticipâtes the Yeakley pat- 
ent and also dénies infringement, and offers some testimony in support 
of both alleged défenses. He also allèges lâches as a défense in equity, 
and présents évidence on that subject. I hâve gone over ail the affl- 
davits and exhibits presented, and, without intimating or having in 
mind what the décision should be on a final hearing — assuming the 
proofs will then show precisely the same facts presented by the affi- 
davits used on this motion- — hâve arrived at the conclusion that the 
granting of a preliminary injunction could not be sustained on appeal 
if granted hère. I am by no means convinced that the state of the prior 
art shows want of patentable invention, or that Yeakley abandoned 
or surrendered his claim as a pioneer in the patent office, or that lâches 
suffîcient to defeat the action has been shown, or that infringement has 
not been shown, but, under the décisions of the circuit court of appeals, 
and that of the learned judge quoted, I niust hold that some évidence 
has been adduced on ail thèse questions, and especially that whether 
the Yeakley patent is entitled to a construction broad enough to cover 
defendant's device, ail of which has some persuasive force. 

Having arrived at this conclusion it is my duty to regard the déci- 
sions of the higher courts, and deny the motion. 



In re QUARTZ GOLD MINING CO. 

(District Court, D. Oregon. November 18, lOOi.) 

No. 1,1G7. 

Bankruptct— ACTS OF Bankbuptcy— Corporation— Power of Directors. 

Under B. & C. Comp. Or. § 5070, as ameuded by Sess. Laws 1903, p. 
41, § 3, which provides that the stoekbolders of a private corporation may 
authorize its dissolution and the settling of its business and the disposi- 
tion of its property, the directors of such a corporation do not iwssess 
such power ; and in the ■ absence of express authority conferred by the 
Stocktiolders tUey cannot on behalf of the cori>oration commit the act of 
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bankmptty speclfled in Bankr. Act Tuly 1, 1898, c. 541, § 3a (5), 30 Stat 
546 [U. S. Comp. St. 1901, p. 3422], by the passage of a resolution ad- 
mlttlng its inability to pay Its debts and its willingness to be adjudged 
a bankrupt. 

In Bankruptcy. Involuntary proceedings. On demurrer to péti- 
tion. 

Johnson & Beckwith and R. W. Montague, for petitioners. 
Emmons & Emmons and W. H. Fowler, for contesting creditors. 

WOLVERTON, District Judge. Pétition by creditors praying that 
the Quartz Gold Mining Company, an Oregon corporation, be ad- 
judged a bankrupt. The only act of bankruptcy the company is al- 
leged to hâve committed is that, by resolution adopted by its board 
of directors, it admitted in writing its inability to pay its debts and 
its willingness to be adjudged a bankrupt. The question is presented, 
by demurrer to the pétition, whether the corporation can thus, unless 
its board hâve furtlier authority, commit the fifth act of bankruptcy 
specified in Bankr. Act July 1, 1898, c. 541, § 3a (5), 30 Stat. 546 
[U. S. Comp. St. 1901, p. 3423] . At a previous hearing the demurrer 
was sustained, and the présent hearing is upon an application for a 
reconsideration of the court's order in the premises. 

By section 5070, Mise. Laws Or. (B. & C. Comp.), as amended by 
Sess. Laws 1903, p. 41, § 3, it is provided that: 

"Any corporation organlzed under the provisions of thls cliapter (pertalning 
to prlvate corporations) inay, at any meeting of tlie stocktiolders whieh is called 
for such purpose, by vote of tbe ma.1ority of the stock of any such corpora- 
tion, Increase or diminlsh its capital stock, or the amount of the shares there- 
of, or authorlze the dissolution of such corporation, and the settling of its busi- 
ness and disposing of its property and dividlng its capital stock In any man- 
ner It naay 8ee proper." 

Counsel for the demurrer insists that the statute precludes the power 
of the board of directors, without other authority from the stockhold- 
ers, to commit the said fifth act of bankruptcy. The direct question 
bas received considération in view of the statute of Massachusetts, 
which provides in efïect that the business of a corporation shall be 
managed and conducted by a président, board of directors, clerk, treas- 
urer, and such other officers and agents as the corporation may con- 
stitute, but — 

"No conveyance or mortgage of Its real estate, or lease thereof for more than 
one year, shall be made, unless authorized by a vote of tlie stockholders at a 
meeting c-alled for the purpose." 

And it was held that without authority from the stockholders the 
board of directors could not make the requisite admission of inability 
to pay and express the willingness of the corporation to be adjudged a 
bankrupt, and thus commit the corporation to bankruptcy. In re Bâtes 
Machine Co. (D. C.) 91 Fed. 625. If the board of directors could 
not commit the particular and essential act under the authority of the 
Massachusetts statute, it surely could not under the Oregon statute. 
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which is much more restrictive of its power regarding dissolution and 
the settlement of the corporate business. 

On the other hand, counsel for petitioners contend that the weight 
of authority is in favor of the doctrine that the directors may legally 
signify the requisite assent which would constitute the fifth act of 
bankruptcy. In the case of In re Mutual Mercantile Agency (D. C.) 
111 Fed. 152, 153, which was determined in the District Court for 
the Southern District of New York, it is said : 

"The admission of the liankruptcy of the r-orporation by the directors is 
apparently withiii thoir authority. It seeiiis to be well estal)lishcd that the 
acts of directors in siicli particulars ,ire sulfieient to estahlisli baiilvruptcy."' 
Citing In rc Marine Machine & Convevor Co. (D. ('.) 01 Fed. 630 ; In va T. Ij. 
Kelly Dry-Goods Co. (D. C.) 102 Fed. 747; In re Rollins Gold & Silver :Min. Co.. 
Id., 985 ; In re Peter Paul Book Co. (D. C.) 104 Fed. 78G, 788— ail cases cited 
by counsel at this hearing. 

In the case of In re C. Moench & Sons Co., 130 Fed. 685, 66 C. C. A. 
37, decided by the Court of Appeals, Second Circuit, appealed from 
the Western District of New York, the same doctrine is promulgated, 
The court, however, distinguishes the case of the Bâtes Machine Co., 
supra, by saying that: 

"Ail that the court decided in that case was that, uuder the statutes of 
Massachusetts, the power to make such a written admission liad not beeu 
granted to the board of directors, but could be exercised by that body only 
when authorized by a vote of the stockholders." 

It was then further observed, in efifect, that there is nothing in 
the bankruptcy act inhibiting a corporation from making a gênerai as- 
signment for the benefit of creditors, and that if it could commit such 
an act of bankruptcy (being the fourth specified) it could as well. 
commit the fifth act. But it was explained that the old prohibition in 
the state (New York) against the making by a corporation of a gên- 
erai assignment for the benefit of creditors had been donc away with, 
and that : 

"It would aiso seem to be reasonable to hold that the power to make the 
admission in writing could be exercised by the same officers who hâve the 
power to make a gênerai assignment, and. In the absence of statute or by- 
law regulating the subject, sucli power résides in the directors." Citing Rogers 
V. Pell, 1.54 N. Y. 527, 49 N. E. 75. 

So in the case of Cresson & Clearfield Coal & Coke Co. v. Stauffer, 
14-8 Fed. 981, 984, 78 C. C. A. 609, decided by the Court of Appeals, 
Third Circuit, the same. doctrine is announced; but the court says: 

"Though there is a gênerai déniai that this written admission of insolvencj' 
was authorized by a board of directors having gênerai authority under the 
charter of the corporation to make such an admission, no serious contention 
was made iu that regard." 

Thus it leaves the inference that, if the board of directors was 
without such gênerai authority, it would be powerless to make the 
requisite admission, and thus to subject the corporation to the condi- 
tion of being adjudged a bankrupt. 

Other authorities are cited by counsel, in addition to those alluded 
to above, supporting the gênerai doctrine contended for. They con- 
sist, however, of the reports of référées in bankruptcy, and it is unnec- 
essary to notice them further. It would seem, thcrefore, that the hold- 
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ing of the court in the Bâtes Maciiine Company Case ïîas iiot been 
disturbed or overruled in any way ; but, on the other liand, its author- 
ity is impliedly, if not directly, recognized. 

Under the Oregon statute, after the first meeting of the stockhold- 
ers and the élection of directors, the powers vested in the corpora- 
tion are to be exercised by such directors. Section 5060, B. & C. 
Comp. The powers thus accorded must be to conduct and carry out 
the business designated and specified in the articles of incorporation. 
The directors could hâve none other, unless specifically conferred. It 
is not an ordinary power pertaining to tlie board to dissolve the cor- 
poration, or to wind out its business ; and the Législature of the state 
bas declared that the stockholders may do thèse acts. So that, under 
the statute, the directors are without any power whatsoever in the 
premises. If they cannot authorize dissolution and a winding out of 
the business of the corporation, it would seem to logically follow that 
they could not, in behalf of and as the act of the corporation, commit 
an act of bankruptcy which entails an entire disposition of the assets 
of the concern and a full settlement of ail its past business transac- 
tions, unless by some authority of the stockholders, through appro- 
priate by-laws or spécifie resolutions empowering them so to act. The 
Suprême Court of the state of Oregon, speaking through Mr. Justice 
Moore, has said : 

"The statute liaving prescribed the source from whlch émana Les the au- 
thority for winding up the affairs of a corporation and liquidating its diebts, 
tlie origin thus provlded is exclusive." Patterson v. Smelting Worlis, 35 Or. 
0G, 105, 56 Pae. 407. 

And while it may be that bankruptcy proceedings do not work a 
statutory dissolution, they do, however, wind out the entire business 
of the corporation concerned and entail a disposition of ail the prop- 
erty — a thing which the directors are without power to do without fur- 
ther authority from the stockholders. This authority the board did 
not hâve, so far as the record shows, in the case at bar. 

I hold, therefore, that the Quartz Gold Mining Company has not 
committed the fifth act of bankruptcy specified in the bankruptcy act,. 
and the court will adhère to its former ruling. 



BUUNHAM r. FIELDS, County Clerk. 

(Circuit Court, D. Oregon. November 11, 1907.) 

No. 3,210. 

Courts— JuEisDicTioN of Fedeeal Courts— Peoceeding fok Maîîdamus. 

A circuit court of the United States has power, under Rev. St. § 716 [U. 
S. Comp. St. 1^1, p. 580], to issue a writ of mandamus only when ancillary 
to a .lurisdlction already acquired, and is witliout jurisdiction of a pro- 
cesding for such a writ as an original remedy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 803. 

Supplementary and ancillary proceedings and relief, see note to Toledo, 
St. h. & K. C. R. Ce. V. CoQtinental Trust Co., 36 0. C. A. 395.] 
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Coovert and Stapleton, for plaintiff. 

G. C. Moser and H. B. Adams, for défendant. 

WOLVERTON, District Judge. This is a proceeding by man- 
damus to require the défendant, who is the duly elected and qualified 
clerk of Multnomah county, Or., to keep open his office for the re- 
ceipt, filing, and recording of deeds, mortgages, and instruments of 
similar character during légal holidays appointed by the Governor 
of the State, other than those designated as such by law, and to file 
and record a deed which was acknowledged before a notary public 
upon such a day. 

But two questions were presented at the argument, nameîy, whether 
the clerk should keep open his office upon holidays so appointed, and 
whether he is required to file and record a deed acknowledged as 
above specified. JËowever, I hâve been led to a considération of the 
question whether the Circuit Court of the United States possesses 
the requisite jurisdiction to entertain a proceeding by a mandanius 
instituted purely as an original remedy. The fédéral adjudications 
are ail of the same trend, to the efïect that the court is without such 
jurisdiction. Whatever jurisdiction it has to entertain the proceed- 
ing by mandamus at ail is referable to section 716 of the Revised vStat- 
utes of the United States [U. S. Comp. St. 1901, p. 580], being the 
fourteenth section of the judiciary act of Congress. and to the act 
of March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508] . 
relating to suits between citizens of différent states, and their re- 
moval from the state to the fédéral courts. The section alluded to 
déclares that the Circuit Courts shall hâve "power to issue writs of 
scire facias, habeas corpus, and ail other writs not specifically pro- 
vided for by statute, which may be necessary to the exercise of their 
respective jurisdictions, and agreeable to the principles and usages of 
law." 

Under this statute, there remains no question as to the power of 
such courts to issue writs of mandamus, but by judicial construction 
and interprétation the power is restricted and limited to such writs 
as are auxiliary or ancillary in character, that shall or may be neces- 
sary to the potent exercise of jurisdiction given and acquired by other 
and original process. In M'Intire v. Wood, 7 Cranch, 504, 605, 3 
L. Ed. 420, wherein it was sought to compel a register of the I^and 
Office to grant a final certificate of purchase, the Suprême Court of 
the United States says: 

"Independent of tLe particular objections which this case présents fvom its 
involving a question of freehold, we are of opinion that the power of tlie Cir- 
cuit Courts to issue the writ of mandamus. is confined ex'clusively to those 
cases in which it may be necessary to the exercise of their jurisdiction." 

And after commenting upon the eleventh section of the judiciary 
act the court continues: 

"But although the judicial power of the United States extendg to cases arls- 
iug under the laws of the United States, the Législature hâve not thought 
proper to delegate the exercise of that power to its Circuit Courts, except in 
certain specified cases." 
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Accordingly the writ was denied. So it was said in M'Clung v. 
Siliiman, 6 Wheaton, 598, 601, 5 L. Ed. 340: 

"The fourteenth section of the act nnder considération could only hâve been 
intended to vest the power now contended for in cases where the jurisdic- 
tion already exists, and not where it is to be courted or acquired, by means of 
the writ proposed to be sued ont." 

Again, in a later case, involving the power of the Circuit Court to 
compel the proper officers of a county to levy a tax with which to 
discharge certain county bonds (Bath County v. Amy, 13 Wall. 244, 
249, 30 L,. Ed. 539), the Suprême Court, after reviewing the afore- 
mentioned authorities, says: 

"It is authorized only when anciilary to a jurisdiction already acquired. 
* * * The power to issue a writ of mandamus as an original and inde- 
pendent proceeding does not, then, belong to the Circuit Courts." 

The doctrine was reasserted and reaffirmed in Graham v. Norton, 
15 Wall. 427, 429, 21 h. Ed. 177, the court saying: 

"Of course Circuit Courts may issue writs of mandamus when necessary 
to the exercise of their jurisdiction, but they hâve no authority to issue it 
as an original writ in any case." 

In Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 L. Ed. 
743, the entire subject, together with the authorities and adjudica- 
tions bearing upon it, was again reviewed by the court, and it was 
concluded, in harmony with the utterance of the court in Bath Coun- 
ty V. Amy, supra. In the same case was considered also the effect 
of the act of March 3, 1875, being "An act to détermine the juris- 
diction of Circuit Courts of the United States, and to regulate the 
removal of causes from state courts, and for other purposes," when 
construed in connection with section 716, supra, and it was decided, 
though by a divided court, that the opération of the two statutes was 
still to inhibit the issuing by the Circuit Court of a writ of mandamus, 
except in aid of a jurisdiction previously acquired. In other words, 
the writ could only be employed in an auxiliary or anciilary capacity, 
and that subséquent to the acquirement of jurisdiction by means of 
some suitable and fît proceeding, not as an original writ by virtue of 
which it is sought to obtain jurisdiction in the first instance. It can- 
not be, used for acquirement of jurisdiction, but it may be employed 
in aid of the court's exercise of its powers after it has obtained ju- 
risdiction by other and suitable process. In a very récent adjudica- 
tion upon the subject, the same resuit was reached. I refer to the 
case of Mystic Milling Co. v. Chicago, M. & St. P. Ry. Co. (C. C.) 
132 Fed. 289. It was there held that "a Circuit Court of the United 
States is without jurisdiction, either original or by removal from a 
State court, of an action for a writ of mandamus which is not neces- 
sary for the exercise by it of a jurisdiction which it has otherwise 
previously acquired." See, also, Large v. Consolidated Nat. Bank 
(C. C.) 137 Fed. 168. 

Thèse cases leave no room for controversy as to the adjudged pow- 
er of the Circuit Courts to entertain jurisdiction of a proceeding by 
mandamus, and it is clear that they are without power to acquire ju- 
risdiction originally or in the first instance through the instrumentality 
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•of the writ. However the question might be decided now i£ it were 
one of first impression, it is not for this court to inquire. It is bound, 
as from the nature of the construction of the fédéral judicial System 
it should be, by the adjudications of the higher courts. However dé- 
sirable it may be to hâve the question presented at the hearing de- 
termined, and however the court may feel that the controversy should 
be speedily settled one way or the other in the interest of the public, 
it is perfectly manifest that, if it should entertain jurisdiction to is- 
sue the writ, its judgment would be utterly void and nugatory in what- 
soever court it might be called in question, and this court would be 
obliged to disregard it were it to arise for considération in any real 
controversy between litigants. Furthermore, any expression of opin- 
ion the court might give utterance to would be obiter, and could not 
stand as a précèdent in any future litigation. 

It follows, therefore, that the pétition should be dismissed, and it 
is so ordered. 



GUXNIXG SYSTEM v. CITY OP BUFFALO et al. 

(Oireiiit Court, AV. D. New York. May 1, 1907.) 

(No. 283, Equity.) 

1. JtJDGME?vï— JrDGirENTS OPERATIVE AS Bar— STATE COURTS AND FEDERAL 

Courts. 

It is the rule of tlie fédéral courts to give a prior décision of a state 
court, where the jjarties and tlie cause of action were the same as in a case 
before it, the same force and effect as a prior adjudication as would be 
given it by the courts of the state. 

[Ed. Note. — For cases in point, see Ceut. Dig. vol. 30, Judgment, §§ 
1504-1.509. 

Couclusiveness of judgments as between fédéral and state "ourts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478, and 
Union & Planters' Bank v. City of Memphis, 49 G. C. A. 4«S.] 

2. Same— IDENTITV of Questions Involved. 

Where an ordinance of the eity of BufCalo, prohibiting the érection or 
maintenance of feuces or billboards more than seven feet in height, and 
directing the abatement of any structure erected in violation of its pro- 
visions by the flre department as a commou nuisance, was sustained by a 
state court in an action against the city as a reasonable and valid exercise 
■of the police powers conferred on the city by statute, sueh question is res 
judicata as between the parties, and the judgment on the merits in such 
action is a bar to a subséquent suit, by the same plaisitiff, against the 
city in a fédéral court to restrain the enforceraent of such ordinances, in 
so far as the structures involved in the two suits are of the same char- 
acter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 1244^ 
1246.] 

Tn Equity. On plea to amended bill. 

William B. Hoyt and Charles L. Feldman, for complainant. 
Louis E. Desbecker, for défendants. 

HAZEL, District Judge. This is a suit in equity to restrain the city 
of Buffalo and its board of fire commissioners from removing or cut- 
ting down certain so-called bulletin boards or advertising signs, which 
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at différent times had been constructed npon private lands leased by 
the orator, and to adjud'ge.null and void section 48 of chapter 4 of 
the Ordinances of the city of Buffalo. Such ordinance, enacted pursu- 
ant to the charter of the city of Buffalo (L,aws 1891, p. 136, c. 105, § 
17), reads as follows: 

"Sec. 48. No personshall hereafter erect any feiico or billboard more tliau 
seven feoi in height, witliln the city of JBuffalo, witbout permission of t!ie 
common couneil ; and any fenee or billboard ereeted contrary to the j)rnvi- 
sions thereof sliall be abated as a common nuisance by any officer of the 
flre department after two days' notice to remove the same." 

The défendants hâve interposed a plea in bar, and claim that in a 
former suit between the parties the constitutionality of the ordinance 
in controversy was upheld by the Suprême Court of the state of New 
York, and the objectionable structures were included within the pro- 
visions of the local statute. Gunning System v, City of Buf- 
falo et al., affirmed 75 App. Div. 31, 77 N. Y. Supp. 987. See, also, 
Whitmier & Filbrick Co. v. City of Buffalo (C. C.) 118 Fed. 773. The 
rule in this court, where the parties and the cause of action are the 
same, is to give the décision of the state court the same force and ef- 
fect as would be given to it by the courts of the state in which the 
décision was rendered. Christmas v. Russell, 5 Wall. 290, 18 L,. Ed. 
475.; Caujolle v. Curtiss, 13 Wall. 465, 20 h. Ed. 507; De Chambrun 
V. Campbell (C. C.) 54 Fed. 231; Clay v. Deskins et al, 63 Fed. 330, 
11 C. C. A. 229. 

The only question appearing in the record for détermination is 
whether in the former action there was litigated the subject-matter 
now in dispute, or, if it was not directly litigated and determined, 
whether the matters in issue hère were not fairly included therein. 
The issues raised in the former action in the state court were tried 
upon their merits. The judgment rendered declared that upon the 
évidence the structures were common nuisances, and also upon the au- 
thority of City of Rochester v. West, 164 N. Y. 510, 58 N. E. 673, 53 
h. R. A. 548, 79 Am. St. Rep. 659, that the right of removal under 
the ordinance was a reasonable police régulation in the interest of the 
welfare of the community, irrespective of the proof of actual nuisance 
"or probability of injury resulting therefrom," In the case cited, the 
Court of Appeals, speaking of a similar statute authorizing the régu- 
lation of billposting and the terms upon which a license to maintain 
billboards might be granted, says : 

"We think this statute conferred upon the common couneil of the city au- 
thority to regulate boards ereeted for the purpose of billposting, so far, at 
least, as such régulation was necessary to the safety or welfare of the in- 
habitants of the city, or persons passing along its streets. That is precisely 
what the ordinance in question was Intended to aecomplish. To refîulate is 
to govern by, or subject to, certain rules or restrictions. It implies a pow- 
er of restriction and restraint, not only as to the nianner of eonductiug a 
speeified business, but also as to the érection In or upon which the business 
is to be conducted." 

And commenting upon the height and dimensions of billboards, the 
court says: 

"If the defendant's authority to erect billboards was wholly unliniited as 
to height and dimensions, they might readily become a constant and continu- 
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ing danger to the lives and persons of those who should pass along tlie street 
in proximity to them. That the Législature had power to pass a statute au- 
ttiorizing tlie city to adopt an ordinance whicli, if enforced, would obviate 
ttiat danger, \ve hâve no doubt. Nor was it iu conflict with any provision of 
the State or fédéral Constitution." 

Authorities abound that when a statute is enacted by the Législa- 
ture of a State to protect the community, or authorîzing a municipality 
to promulgate under its charter an ordinance which is not unreason- 
able, both such statute and ordinance are not infringements upon the 
rights of the citizen, but must be upheld and sustained in the interest 
of the people at large, irrespective of whether in jury has resulted by 
the act or thing which the statute is designed to prohibit. City of 
Rochester v. West, supra. 

As already stated, in the former action it was decided, not only that 
the enactment of the ordinance was authorized and should be en- 
forced, but, also, that the structures, which were more than seven feet 
high, were, in fact, common nuisances under the ordinance under con- 
sidération. This sufficiently appears from the record in the previous 
action. It is true that, in the opinion of Justice Kruse, language is 
found from which it might be inferred that bis conclusions were based 
upon the évidence showing that the advertising signs were unsightly, 
noisome, harmful, and a menace to adjacent property, but the plead- 
ings distinctly indicate that the question of the validity of the ordinance 
was litigated, and the findings of the court, which are controUing 
(Stone V. United States, 164 U. S. 380, 17 Sup. Ct. 71, 41 L. Ed. 477), 
plainly détermine that the ordinance in question is a reasonable police 
régulation in the interest of the gênerai welfare of the community. 
That such a détermination was actually intended is clearly perceivable 
from the opinion of the court, to which resort may be had for the 
purpose of showing that such question was litigated and decided. Burt 
V. Smith, 203 U. S. 134, 27 Sup. Ct. 37, 51 L. Ed. 121. The con- 
clusion was subsequently approved, on appeal, to the Appellate Divi- 
sion of the Suprême Court. Assuming, therefore, that the former 
judgment or decree determined the précise subject-matter presented 
by the plea, I am of the opinion that the doctrine of res adjudicata as 
to the questions involved in this action must applv- Russell v. Place, 
94 U. S. 606, 24 L. Ed. 214 ; Southern Pacific R. Co. v. United States, 
168 U. S. 48, 18 Sup. Ct. 18, 43 L. Ed. 355 ; McAleer v. Lewis (C. C.) 
75 Fed. 734. The right of the municipality to regulate within the po- 
lice power would seem to be paramount, and includes the right to 
promulgate reasonable rules for the welfare of the gênerai public. 
Chicago V. Gunning System, 214 111. 628, 73 N. E. 1035, 70 L. R. A. 
230. 

Inasmuch as the bill asserts that the bulletin boards are not bill- 
boards, that they are difïerently constructed, that they are not nui- 
sances or a menace to persons or property, 1 think the complainant 
should hâve leave to file a replication to the plea. Foster's Fédéral Pr. 
§ 141 ; United States v. Dalles Militarv Rd. Co., 140 U. S. 616, 11 
Î3up. Ct. 988, 35 L. Ed. 560; Plorn v. Détroit Dry Dock Co., 150 U. 
S. 610, 14 Sup. Ct. 214, 37 L. Ed. 1199; McVeagh v. Waterworks 
Co., 85 Fed. 74, 29 C. C. A. 33. The défendants are saved the "bene- 
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fit of the plea to the hearing." Pearce v. Rice, 142 U. S. 28, 12 Sup. 
Ct. 130, 35 L. Ed. 925. 

The plea is accordingly sustained, with leave to the complainant to 
file a repHcation thereto. 



THE TUG NO. 32. 

THE TRANSIT. 

(District Court, S. D. New Yorlï. Oetober 11, 1907.) 

Collision— TuGS with Tows Mektinq— Navigation in Nakrow Oiiannel. 

A collision in the evening between the tows of the tugs No. 32 and 
Transit, each having a number of boats in tow, in the channel between 
the Kills near the Corner Stake Llght, hehl due solely to the fault of tug 
No. 32, which was proceeding westward with her tow light in passing be- 
yond Shooter's Island without ascertaining the présence of the other tow, 
her signal then given not having been heard on account of tlie wind which 
blevr from the north and which also preveuted her from keeping lier light 
tow on the right-hand side of the narrow chaunel in passing. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 10, Collision, § 78.] 

In Admiralty. Suit for collision. 

Alexander & Ash, for libellant. 

Robinson, Biddle & Ward, for the No. 32. 

Armstrong, Brown & Boland, for the Transit. 

ADAMS, District Judge. This action was brought by Joseph C. 
Fountaine, the owner of the canal boat Frank W. Fonda, to recover 
from the Pennsylvania tug No. 32 and the Philadelphia and Reading 
Railway Company's tug Transit, the damages caused to his boat while 
in tow of the former by a collision with a boat in tow of the latter, on 
the 18th of Oetober, 1906, in the channel between the Arthur Kill and 
the Kill Van Kull, about 9 or 10 o'clock P. M. The No. 32 was pro- 
ceeding from New York to South Amboy with a tow of about 20 boats 
on a hawser. The tow was in 4 tiers. Altogether it was about 850 
feet long and 110 feet wide. The Transit's tow was proceeding from 
South Amboy to New York. It was about 100 feet shorter than the 
No. 32's tow but of the same width. The collision occurred in the 
channel, about a mile long, between Shooter's Island and the Corner 
Stake Light. The Transit's tow was loaded and the No. 32's light. 
The collision was between a boat in the Transit's last tier and the 
Fonda in No. 32's 3rd or 4th tier, by which the Fonda was somewhat 
injured. There was a strong wind blowing, about 20 miles an hour, 
from the northeast. The tide was flood, running towards New York, 
in the Arthur Kill, at the rate of from 1% to 2 miles an hour. It be- 
came somewhat slack in the vicinity of the Corner Stake Light. 

When the No. 32 reached the vicinity of Shooter's Island, she blew 
a signal of one blast to ascertain if there were anything beyond the 
island which would interfère with her navigation. This was not heard 
on the Transit by reason of the wind blowing the sound to the south- 
ward and westward, therefore she did not reply and the No. 32 pro- 
ceeded into the stretch of water, called the Gap, and after getting there 
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and past Shooter's Island, she then saw a tow, which proved to be 
the Transit's, coming towards the Corner Stake Light. It was too 
late for her to avoid it in the narrow channel, about 350 feet wide, 
considering the wind, which forced her tow somewhat to the left side 
of the channel and into the collision, as stated above. She could not 
stop because she would thereby bave lost control of her tow altogether 
and made matters worse. 

The No. 32 sought to bave a two whistle course adopted but the 
Transit would not agrée to départ from the rule to go to the right, 
which was confirmed by an agreement after the failure of the No. 33 
to secure an assent to her proposed course to the left. 

The collision seems to hâve been caused by the No. 33 in venturing 
beyond Shooter's Island under the circumstances without knowing 
that the way was clear. By proper observation to the north of Shoot- 
er's Island, she could hâve seen the Transit coming and waited her 
passing there. The Transit saw a tow beyond Shooter's Island but 
she was coming with the tide and could not stop. 

It is urged by the libellant that when she received the No. 32's sig- 
nal of two blasts she violated Pilot Rule 3 in giving a cross signal in- 
stead of slowing and blowing an alarm signal. If she committed a 
technical fault in this respect, it did not tend in any way to produce 
the collision. The No. 33's two blast signal was merely an enquiring 
one and when she found that the Transit would not agrée to it, a one 
signal course was adopted by both sides. The trouble was that the 
No. 32 was not able on account of the wind to fulfil this agreement. 

There will be a decree for the libellant against the No. 32, with an 
order of référence. The libel will be dismissed as against the Transit. 



HAWKEYE GOLD DREDGING CO., Limited, v. STATE BANK OF lOWA 

FALLS. 
(Circuit Court, N. D. lowa, Oedar Rapids Division. November 23, 1907.) 

No. 37. 

1. Eqdity — JrKiaDiCTioT* — Légal oe Equitable Remedt. 

The remedy of a corporation to recover from a banlt nioney depositod 
therein in tlie name of ttie treasurer of tlie corporation, wlio was aise 
président of tlie banli, and alleged to liave been wrongfully transferred 
by him to the banlv by means of bis checlis as treasurer, and converted 
by the banlc, is in equity and not at law, the légal title to the deposit 
being in the treasurer and not in the corporation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, lilquity, §§ 153- 
155. 

Obtaining possession or establisliing title to personal property In equity, 
see note to Jones v. MacKenzie, 58 C. C. A. 101.] 

2. Same— Objectios to Jueisdictios— Waiver. 

Where the sub.iect-matter of a suit is of équitable eognlzanee, a court 
of equity will not dismiss the suit on the ground that there may also be 
a remedy at law, unless the objection is made by défendant before enter- 
ing on its défense. 

[Ed. Note. — 'For cases in point, see Cent. Dig. vol. 19, Equity, il 173- 
176.] 
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3. Corporations— Poweks—Unautiioeizbd Acts or Officers. 

Where the mémorandum of association of a Canadian corporation, 
which under tlie law was blnding upon tlie corporation when exeouted, 
authorized it to incur and pay certain liabilities including tliose for prop- 
erty acquired either before or after the incorporation, tbe corporation 
had power and was obligated to pay the purcliase priée of property ac- 
quired by its promoters before incorporation, whicli was transferred to 
and aceepted by it, and it bas no equity to recover payments so made by 
one of its ofBcers, althougb they were made irregularly and without ex- 
press autliority from its board of directors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
1789-1792.] 

4. Account— Transactions with Bank. 

Transactions between a mining corporation and a bank considered, and 
the account stated between them. 

In Equity. On final héaring. 

The complainant, a corporation of British Columbia, seeks an accounting 
and the recovery of money deposited for it with the défendant bank in the 
iiame of "H. O. Miller, ïr. H. 6. D. Co., Lt'd," which money it is alieged be- 
longed to complainant; that défendant so well knew, but bas wrongfully con- 
yerted the same to its own use by applying it without rightful authority to 
the crédit of Byron B. Bliss upon bis account and overdraft in said bank, 
and refuses to account for or pay the same to complainant upon its demand 
therefor. Défendant, among other défenses, dénies being indebted to com- 
plainant in any sum whatever, and avers that it bas paid in full ail moneys 
deposited with it to the crédit of said account, upon checks duly drawn by 
complainant and its treasurer ; and by amendmeut to its answer flled just 
before the hearing it challenges the jurisdiction of the court upon the ground 
that complainant's reiuedy, if it lias any, is at law. 

From the testimony, which is voluminous and much of it quite confusing, it 
jippears that in 1904 Byron B. Bliss, Samuel Calvin, George L. Dot)son. Lewis 
W. Ijansing, George T. Hedges, and other résidents of lowa, and John Mulhol- 
land of the town of IjiHooet in the Province of British Columbia, Canada, or- 
ganized the complainant as a corporation under the laws of said province. 
Calvin, Bliss, MulhoUand, and K. D. George were the ovvners of a miniug lease 
embracing some five miles of the bed of the Fraser river near Lillooet in said 
province, and the purposes of the corporation as stated in its mémorandum of 
association are, among others, to sell the shares of its capital stock, and ae- 
quire by purchase, lease, or otherwise said î'raser river mining property and 
other f ights and privilèges aud pay for the same, and to work, develop, sell, or 
otherwise deal with such properties. The orgauization of the company was 
coinpleted May 19, 1904, and it was then authorized to commence business. 
The mémorandum of association also provides that the business of the com- 
pany may be transacted at any place in the British dominions, or in the Unit- 
ed States as the company may détermine. The persous above named and 
others, including H. C. Miller, were selected as the flrst board of directors of 
the company in June, 1904, and Professer Calvin and Mr. Bliss were selected 
by the board as président and secretary, respectively, and Mr. Miller as treas- 
urer. Mr. Bliss resided at the city of lowa Falls in this state, and an office 
or place of business of the company was established at that place and he 
there acted as its principal offlcer and manager. The défendant is a bauk- 
Ing corporation, organized under the laws of lowa, located and doing business 
at said city of lowa Falls. H. C. Miller was a director of the bank, and its 
président and managing offlcer from 1894 to August 1, 1904, when he retired 
from the position of président and manager. B. H. Thomas was then eleeted 
vice président, and afterwards had the gênerai management of the bank's af- 
fairs. Bliss made eontracts for the sale by complainant of large amounts of 
Its capital stock and received the pay therefor prior to its completed orgauiza- 
tion aud agreed to pay commissions to others for effectiug such sales, aud con- 
tinued to make such sales, receive pay therefor, and pay such commissions 
and other expenses and obligations of the company uutil sometime in Septem- 
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ber, 1904, when, it was discovered, or thought by other offlcers and shareliolders 
of complainant, that lie was not propeiiy accounting for the money so received 
by hlm. The money of the complainant so received by Bliss was deposited 
from time to time in the défendant bank in the nanie of "H. C. Miller, Tr. II. 
G. D. Ce, Lt'd," and the account is so designated upon the books of the bank. 
It is conceded that the letters following the name of Miller stand for "Treas- 
urer Hawkeye Gold Dredging Company, Limited." Bliss kept an iudividual 
account with the bank, and bis practice was to pay ail of the expenses and 
other obligations incurred by or for complainant by bis own checks iipon the 
bank in favor of the person to whom the obligation was due, which checks 
were paid by the bank and cbarged to the account of Bliss therewith. The 
checks of Bliss for the amounts so paid by the bank were for paymcnts upon 
the purchase priée of the Fraser river property, which was later transferred 
to complainant, for commissions on sale of its capital stock, for expenses of 
incorporation, and other expenses and obligations of complainant. Bliss would 
reimburse himself for thèse paymeiits by warrants drawn by him as secretary 
of the Company upon its treasurer payable to himself individually, which 
warrants show the purpose for which they were made. Tliese warrants were 
made and delivered to Miller from time to time, who then niade bis check as 
treasurer upon the bank in favor of Bliss for the amount thereof, and as 
président of the bank eharged the check, or direeted it to be cbarged to bis ac- 
count as treasurer and credited to that of Bliss with the bank. Miller and 
others of the directors of complainant knew and fully understood this prac- 
tice of Bliss and aequiesced therein. Bliss also made other warrants upon 
the treasurer in favor of himself, upon which JJiller also made bis checks as 
treasurer, which in like nianner were eluirged to bis account as sucb and 
credited to that of Bliss. But sucb warrants do not show for what they were 
made, and it does not appear that they were made to reimburse Bliss for any 
payments made for complainant or for its beueflt in any way. 

Meetings of the shareholders and directors of the company were held in com- 
plainant's office in lowa Falls Au,!rust 30, 1904, and the day before sucb meet- 
ings the bank, upon request of Miller or some one for complainant, made up a 
passbook, showing the condition of the Miller account as treasurer with the 
bank, and delivered it to Miller. Omitting an item of $1,000 which apiwars 
upon both sides of this acc'ount, and which does not afïect the true condition 
thereof, the passbook shows that the account was opened April 8, 1904, and 
from that time to and including August 29th tliere w'as deposited with the 
bank to the crédit of this account a large number of deposits, 

aggregating, $64,742 25 

August 29th there was also plaeed to its crédit 

an item of 16,077 05 

. $80,819 90 



(The item of $16,077.65 will be again referred 
to in the oi)inion.) 

There is eharged to the account uine checks, 
slgned, "H. 0. Miller, Tr. H. G. D. Co., Lt'd," and 
entered in the passbook, as foUows : 
1904. 

April 9th (Check No.) 1 $4,000 00 

Aprll 20th " 2 7,000 00 

May 25th " 3 7,009 19 

June 6th " 4 7,174 40 

July 7th " 5 2.500 00 

July 7th " 5,000 00 

Aug. 3rd " 7 1,407 38 

Aug. Oth " 8 1.800 00 

Aug. 13th " 9 500 00 $37,081 03 

Four other items a.ggregatiiig 1,504 00 

Balance 42,234 87 



$80,819 90 



— ^which balance is carried forward to the crédit of the account. 

The checks numberod 1 to 9, inclusive, are based upon warrants so made 
by Bliss, are payable to bis order, and were cbarged by Miller as président of 
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the bank, or under his direction to the Miller aeœunt as treasurer, and ered- 
ited to that of Bliss witli the bank. The four items, aggregating $],504, the 
eomplainant concèdes are proper charges against it, aud they need not be fur- 
ther noticed. Notwithstanding sueli crédits to Bliss, his account with the 
bank was largely overdrawn from and after Aprii S, 1904. Miller assisted in 
making up this passbook, and left the book and canceled checks with Bliss, 
or in the office of the company in lowa Falls, which was in charge of Bliss, on 
August 29th, and they vvere there at the time of the meetings of the sharehold- 
ers and directors on August iiOtli. September 24, .liXJ4, the passbook was 
again made up and balanced by the bank as follows: 
Deposits. 
1904. 

Aug. 29th , Balance $42,234 87 

Seiot. 16 300 00 $42,534 8T 

Checks. 

Sept. 14th " 10,077 65 

Sept. 16 to 23, checks aggregutiug 13,327 15 

• Sept. 24th Balance 13,130 07 $42,534 87 

— which balance is earried forward to the crédit of the account. 

September 24th the board of directors of eomplainant passed a résolution 
renioving Mr. Bliss and Mr. Miller from the office of secretary and treasurer, 
respectively, and appoiuting George T. Iledges as secretary and treasurer, and 
directing that checks be drawn upon the bank by the président, and attested by 
the secretary and treasurer, for .')il3,130.07 and $10,077.05, aud immediately 
presented for payment. Notice of this resolution was given to the bank, and 
checks for said amounts were at once made pursuaut to said resolution, and 
duly presented for payment on September 24th. ïhe one for $13,130.07 was 
paid, but the one for $16,077.65 the bank refused to pay. 

December 3, 1904, eomplainant commcnced an action at law in this court 
against the défendant to recover the amount of said check of $16,077.65. April 
4, 1905, It liled an amended and substituted pétition in said action settiug 
ont the entire Miller account with the défendant bank, crediting it witli said 
check of $13.130.07 only, and demanding judgusent for the balance. The de- 
fendant answered, and in November, 1905, said at-tion came to trial. At the 
close of the testimony the eomplainant dismissed tlie action withont préjudice, 
and on December 9th commenced this suit alleging that it was tlie équitable 
owner of ail tbe money deposited with the bank in the name of H. G. Miller, 
Tr. H. G. D. Co., Lt'd, and praying that it re<'over tlie entire amount of said de- 
posits less the amount of said check for $13,130.07. Other facts will be stat- 
ed in the course of the opinion. 

Crissman & Sargent, Dawley & Wheeler, and Albrook & Lundy, 
for eomplainant. 

F. M. Williams, Healy & Healy, Thos. D. lîealy, and Carr, Hewett, 
Parker & Wright, for défendant. 

REED, District Judge (after stating the facts as above). Most of 
the testimony is that taken in the trial of the law action and used upon 
this hearing by agreement, and only the ultimate facts shown thereby 
and deemed material to a détermination of the questions presented 
hâve been or will be stated. 

By an amendment to its answer, filed upon the eve of the hearing, 
and after the testimony was concluded, the défendant objects to the 
jurisdiction of the court upon the ground that complainant's remedy, 
if any exists, is at law. But the remedy at law that will exclu de the 
jurisdiction of equity must be as fuU, complète, and efficient to the 
ends of justice as the remedy in equity. The bill allèges in substance 
that complainant's money was deposited in the défendant bank in the 
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nanie of complainant's treasurer, that such treasurer was also the 
président and manager of the bank, and that through his wrongful 
acts he made checks for a large amount against his account as treas- 
urer in favor of Byron B. Bliss, and then as président of the bank 
charged such checks to his account as treasurer and credited them 
to the account and overdraft of Bliss in the bank, well knowing that 
the money so credited to Bliss was in fact complainant's, that the bank 
thus wrongfully converted complainant's money so held by its treas- 
urer to its own use, and the prayer is that complainant be decreed to 
be the équitable owner of the money so deposited in the name of its 
treasurer, that the application of said money by the bank to the crédit 
of Bliss in his account with it be not allowed, and that the bank re- 
spond to complainant for the amount of such deposits. The complain- 
ant's money having been thus deposited in the bank in the name of 
Miller, treasurer, the légal title to the deposit was in him, and the 
Company could not maintain an action at law against the bank for 
the recovery thereof, especially as checks had been drawn against the 
account in the same name in which the deposit was made, which checks 
the bank had charged to the treasurer's account and credited to that 
of Bliss. Nationaî Bank v. Insurance Co., 104 U. S. 54, 26 h. Ed. 
693. 

In that case the gênerai agent of an Insurance Company deposited 
money of the company in the bank in his own name as gênerai agent, 
the account being designated upon the books of the bank as follows : 
"Dr. Central National Bank in acoount with 

A. H. Dillon, General Agent, Cr." 

There was a large balance in the bank to the crédit of the agent in 
this account. The agent also had an individual account with the bank 
which had become largely overdrawn, and the bank sought to offset 
this overdraft against the amount so due him as agent. The Insur- 
ance company brought suit in equity to recover the Ijalance so stand- 
ing to the crédit of its agent. The bank challenged the jurisdiction 
of the court upon the ground that the company's remedy, if any ex- 
isted, was at law. In holding this objection to be not well taken the 
Suprême Court said: 

"It is ob.1ecterl tbat the remedy of the com])lainant below, if any existed, 
Is at law, and not in equity. But tlie contract created by tlie dealings in a 
bank account is between the depositor and bank .alone, without référence to the 
bénéficiai ownership of the moneys deposited. No one can sue at law for a 
breach of tbat contract, except the parties to it. There was no privity created 
by it, even upon the facts of the présent case, as we hâve found them, between 
the bank and the Insurance company. The latter would not liave been liable 
to the bank for an overdraft by Dillon, as was decided by this court in Na- 
tional Bank v. Insurance Company, 103 U. S. 7So, 26 L. Ed. 4.59 ; and, con- 
versely, for the balance due from the bank, no action at law upon the account 
could be maintained by the insurance company." 

That case is not distinguishaHe from this except that in this the 
treasurer, who was also the président and manager of the bank, had 
made his checks as treasurer upon the bank for the purpose of trans- 
ferring the money to the crédit of Bliss upon his overdraft, and so 
consented to such transfer, while in that case the agent did not assent 
to the appropriation by the bank of the funds of the insurance com- 
157 F.— 17 



•258 • ' ' '157 FEDEEAL REPORTER. 

pany. But this différence only shows more cleàrly, if anything, the 
équitable jurisdiction ai fee court, for it is well settle'd that equity 
will afford relief to the real ownér of. property from its wrongful or 
îrâudûlent trahsfer by trustées or others holding the légal title there- 
to in a fiduciary capacity to one havin'g knowledgeof the trust char- 
acter of the property. Oliver v. Piatt, 3 How. 333-iOG, 11 L. Ed. 
623; Clews v. Jamisoh, 182 U. S. 461, 21 Sup. Gt. 815, 45 L. Ed. 1183. 

The bill in this, case allèges thàt the money deposited in the bank 
in the name of Miller, treasurer, etc:; was^ in fact complainant's and 
held by him in trust for it; that the bank so wëll knew and with such 
kndwledge fraudulently applied it by me.ans of Miller's checks as treas- 
ui-e.r to the crédit of Bliss upon his indebtedness to the bank; that no 
mdhey was actually paid by the bank upon such checks ; and that their 
only ptirpose was to transfer the money of complaihânt from the ac- 
count bfits treasurer to the crédit of Bliss in the bank. That the mat- 
ters so alleged, if true, are grounds for relief in equity seems clear. 
Insurance Co. v. Bank, 104 U. S. 54, 26 L,. Ed. 693 ; Union Stockyards 
Bank v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 118, 34 L. Ed. 724. 

But if défendant deemed the complainant's remedy, if any existed, 
complète at law, it should hâve challenged the jurisdiction upon that 
groundbefore entering upon its défense; and not having done so the 
court will proceed to a decree without stopping to inquire if there 
might not also be a remedy at law, the subject-matter as alleged being 
of équitable cognizance. Kilbourn v. Sunderland, 130 U. S. 505-514, 
9 Sup. Ct. 594, 32 E.. Ed. 1005; Tyler v. Savage, 143 U. S. 79-95, 
97, 12 Sup. Ct. 340, 36 L. Ed. 82. The objections to the jurisdiction 
are therefore deemed to be untenable. 

The testimony of Mr. Bliss has not been taken for the reason 
as stated by counsel that he is under guardianship for some mental 
disability and is incapable of giving it. The cause has therefore been 
submitted and must be determined without his testimony. The amount 
deposited: with the bank to the crédit of Miller as treasurer is not ques- 
tioned, nor is it disputed that the deposits so made in fact belonged to 
complainant. Against his account as treasurer Miller drew the checks 
numbered 1 to 9, inclusive, as entered in the passbook, aggregating 
$37,081.03, which complainant contends are not properly chargeable to 
its funds. Thèse checks were drawn by Miller in favor of Bliss upon 
warrants upon the treasurer of complainant issued by Bhss as secretary 
to himself individually. For convenience of référence thèse warrants 
may be classified as follpws: (1) Those which show the purpose for 
which they were issued ; (2), those which do not so show. Checks Nos. 
3, 4, 7, and 9, aggregating $16,781.03, are for warrants of the first class. 
one of which warrants is as foUows : 

"$4,000. lowa Falls, lowa, 6/6, 1904. 

"Havvkeye Gold Dredging Company, Limited. 

"Treasurer of tlie Hawlreye Gold Dredging Company, Limited: Pay to B. 

B. Bliss or order Four Thousand Dollars. Ou accouut of check No. 

11,478 to Samuel Calvin. 

"By order of tlie Board of Dlrectors. 
"No. 40. B. B. Bliss, Seey." 
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The other warrants of this class vary only in date, amount, and de- 
scription of the checks of Bliss, or other purpose for which made. This 
class of warrants was issued to reimburse Bliss for his individual 
checks drawn upon and paid by the bank for the purchase price of the 
Fraser river property, and for varions other obligations and expenses 
of complainant as testified by Miller, and by Mrs. Hamilton, the chief 
clerk of Bliss and bookkeeper of complainant, who drew ail of thèse 
warrants under the direction of Bliss, some of which obligations were 
incurred before the incorporation of complainant. It is not disputed 
by complainant that the bank in good faith paid ail of thèse amounts 
for Bliss, and that such payments increased his overdraft in the bank; 
and it satisfactorily appears that the overdraft as it stood August 29th 
will be increased to the extent of thèse checks of Miller to Bliss if they 
are not to remain credited thereon. Complainant does not dispute that 
thèse obligations were so paid by Bliss and the bank or that it bas had 
the benefit thereof , but its contention is that it is not liable for the 
expenses incurred or obligations contracted by its promoters before 
the incorporation — citing Cook on Corporations, § 707 (2d Ed.) and 
note, Winters v. Hub Mining Co. (C. C.) 57 Fed. 287, and other cases ; 
that Bliss as secretary could not rightly draw warrants for the obliga- 
tions incurred after its incorporation except upon orders or resolutions 
of its board of directors, which do not appear to hâve been made ; and 
that its treasurer could not rightly draw his checks in payment of any 
of such warrants and crédit theni to Bliss upon his overdraft in the 
bank, because he, Miller, knew that this fund deposited in his name 
belonged to complainant and could not be applied to pay the individual 
overdraft of BHss in the bank, unless properly authorized by complain- 
ant. It may be conceded that the manner in which Bliss effected the 
payment of thèse obligations was irregular, and that it should hâve 
been donc only upon the order of complainant's board of directors ; 
but it was not moi'ally wrong or fraudulent to reimburse Bliss or the 
bank for ail of thèse payments, for complainant's mémorandum of as- 
sociation provides that the objects for which it is established are, 
among others: 

"(bb) To procure subscriptioris for tbe company's capital and to pay broker- 
age, commission and other expenses in connection with sucli subscription." 

"(qq) To remnnerate any person or company for services rendered, or to be 
rendered, in placlng or assisting to place or guaranteeing tlie placing of any of 
the shares in the company's capital, or any debentures or other seourities of 
the company or in or about the formation or promotion of the company or the 
conduet of its business, and to repay to any person or persoiis, or body or 
bodies corporate, any moneys advanced or paid or liabilities incurred in 
connection with such formation or promotion of such company or the eonduct 
of its business, or for the purpose of the acquisition of any property, real or 
Personal whatever, for or for the benefit of such company, whether such mon- 
eys were advanced or paid or such liabilities incurred or property acquired 
before or after the incoi-poration of the company, and whether or not such 
property was acquired by the company, and also to accept, take over, pur- 
chase or otherwise acquire in the name of the company any such property. 

"(rr) To do ail or any of the above things either alone, or in connection 
with others, and either as principal or agent and either by itself or any sub- 
contractors, agents, or othenvise, and either in the Province of British Colum- 
bia, the Dominion of Canada, the United States of America, or elsewhere in 
British Dominions, or as may be d.etermined by the company." 
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And the Brîtish Columbia's Companies Act under which complainant 
is organized, and which is in évidence, provides : 

"Sec. 4. Associations of persons for the acquisition of gain by any lawfui 
meana wltliin the scope of this act may be formed according to the proTisions 
of thls act, and any such Company, the memt>ers, shareliolders, and stock- 
holders thereof, shall be subject to the conditions and liabllities, and be en- 
titled to the rights and privilèges Imposed and conferred by this act." 

"Sec. 14. The mémorandum of association shall be signed by each subscrib- 
er In the présence of, and be attested by, one vvitness at the ieast. It shall, 
when registered, blnd the company and the members thereof to the same es- 
tent as If each member bad subscribed his name and aflixed his seal thereto, 
and there were in the mémorandum contained on the part of himself, his heirs, 
exeeutors, and administrators, a covenant to observe ail the conditions of such 
mémorandum, subject to the provisions of this act" 

The payment of ail of thèse obligations contracted either before or 
after the incorporation of complainant is therefore clearly with- 
in the purposes and objects of the corporation, and it is liable there- 
for under its charter. In the authorities relied upon by complainant 
there was obviously no such charter provisions. It may also be con- 
ceded that the bank, through Miller as its président and managing di- 
rector, was chargeable with notice that the money deposited to the 
crédit of Miller as treasurer was the money of complainant and could 
not rightly be appropriated by the bank to pay the individual over- 
draft of Bliss, unless authorized by complainant. But the fact re- 
mains that the bank paid ail of thèse checks of Bliss in good faith, 
and the complainant's obligations hâve been discharged and those of 
Bliss to the bank increased to the extent of such payments. The pay- 
ments were therefore in fact for the beneiît of complainant, and it 
would be grossly inéquitable to permit it to accept and retain such 
benefits and repudiate the warrants of its secretary and managing of- 
ficer and the checks of its treasurer drawn to reimburse Bliss and the 
bank therefor. The complainant seeks relief in a court of equity ; but, 
acting upon the maxim that "he who seeks equity must do equity," 
courts will refuse to enforce a naked légal right, when to do so would 
be manifestly unconscionable, or the party demanding the same makes 
no offer on his part to do that which the plainest principles of jus- 
tice require. Neblett v. McFarland, 93 U. S. 101, 23 L. Ed. 471 ; 
Kagv V. Independent District, 117 lowa, 694, 89 N. W. 973; Batelle 
v. Northwestern Cernent Co., 37 Minn. 89, 33 N. W. 387 ; Paxton Cat- 
tle Co. V. First National Bank, 31 Neb. 631, 33 N. W. 271, 59 Am. Rep. 
853 ; Bell's Gap. R. R. Co. v. Christy, 79 Pa. 54, 21 Am. Rep. 39-41 ; 
Low V. Railroad Co., 45 N. H. 375 ; and see Whitney v. Wyman, 101 
U. S. 393, 25 L. Ed. 1050. It does not appear that Bliss is indebted 
to complainant otherwise than for thèse checks, and others to be here- 
inafter mentioned, issued to him by Miller, against which it might be 
entitled to offset its indebtedness or obligation to Bliss on account of 
such payments. No injury, therefore, can resuit to it if thèse checks 
are permitted to stand charged to the account of its treasurer and 
credited to that of Bliss, while the bank will suiïer to the amount there- 
of if this is not permitted. 

But checks Nos. 1, 2, 5, 6, and 8, aggregating $30,300, stand upon a 
différent basis. Thèse checks were drawn upon warrants of the second 
class above mentioned, one of which is as follows: 
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"4,000.00 lowa Falls, lowa, 4/9, 1904. 

"Hawkeye Gold Dredging Company, Limited. 
Treasurer of the Hawkeye Gold Dredging Go., TJmited : Pay to B. B. Bliss 



or order Four Thousand Dollars. On aceount of 



"By order of tlie Board of Directors. 
"No. 90. B. B. Bliss, Secy." 

Thèse warrants do not show for what they were drawn, except that 
the one for $'7,0U0, upon which check No. 3 was made, recites that it 
is on aceount of "error in depositing with treasurer." Mrs. Hamilton 
says that none of thèse warrants was to reimburse Bhss for any pay- 
ments made on aceount of or for complainant. As to the one of $7,- 
000, she says that Mr. Lansing bought $3,000 worth of complainant's 
capital stock, and she bought $3 ,000 worth from Bliss, and the $4,000 
paid by theni therefor went to the crédit of Miller's aceount as treas- 
urer in the bank ; that a Mr. Otterback had bought $3,000 worth of 
the stock of the lowa Lillooet Gold Mining Company, another min- 
ing corporation of which Bliss was secretary and Miller treasurer, 
which amount was first erroneously credited to Bliss (not complain- 
ant), but was afterwards transferred to the crédit of the Lillooet Com- 
pany; that if the stock purchased by her and Lansing was stock in 
fact owned by Bliss, then $4,000 of Bliss' money was erroneously cred- 
ited to the complainant's aceount. Other than thèse she knows of no 
errors in the deposits to be corrected, and no other reason for this 
warrant of $7,000 or for any of this class of warrants. 

It appears that Bliss was indebted to complainant on August 29th 
for about $16,000, and the only basis for this indebtedness appearing 
in évidence is thèse checks Nos. 1, 2, 5, 6, and 8, issued to him upon 
thèse warrants of the second class for like amounts. If, therefore, 
the $4,000 paid by Lansing and Mrs. Hamilton to the crédit of the 
Miller aceount as treasurer in fact belonged to Bliss, as suggested by 
Mrs. Hamilton, then the aggregate of Bliss' indebtedness to complain- 
ant on aceount of thèse warrants and checks would be $4,000 less 
than their total amount, or $16,300. The stubbook of warrants, de- 
fendant's Exhibit No. 44, and the warrants themselves, show that oth- 
er warrants of the first class were issued to Bliss prior to August 39th 
for office and other expenses and obligations of complainant to the 
amount of $252.25 for which no check seems to bave been issued by 
Miller or paid by the bank. This amount, if not repaid to Bliss, would 
be a proper offset to that extent against bis indebtedness to complain- 
ant, and would reduce such indebtedness to $16,047.75. Mr. Miller says 
that the indebtedness of Eliss to the complainant on August 29th was 
$16,077.65, but does not state how the exact amoimt was ascertained, 
and it does not definitely appear ; that on that day Bliss made a loan 
for himself from the bank, through ]\Ir. Thomas, its vice président 
and gênerai manager, for that amount to pay this indebtedness, and 
for which Bliss gave the bank bis individual note secured by sep- 
arate deeds of bis homestead and two farms. Thom.as admit's that 
he made a loan on behalf of the bank for this amount which he placed 
to the crédit of Miller as treasurer, which is the crédit item of $16,- 
077.65 shown in the passbook under date of August 29th, but he says 
the loan was made to the complainant and not to Bliss individually ; 
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that Bliss a day or two prior to August 29th asked for a loan to him- 
self for about $16,000, but that he (Thomas) refused it on account of 
BHss' overdraft in the bank, it then being- upwards of $10,000 ; that 
after some conversation Bliss fînally said the loan was for the com- 
plainant, that it contemplated using more money than it had on hand, 
and if it could obtain the loan it would be repaid in a short time ; that 
he (Thomas) then made the loan to complainant for $16,077.65, and 
placed that amount to the crédit of its treasurer, but at the same time 
took a check on the bank in the usual form in its favor for the same 
amount signed "Hawkeye Gold Dredging Co., Lt'd, by B. B. Bliss, 
Secretar)', and H. C. Miller, Treasurer," and the individual note of 
Bliss for the same amount due on demand as collatéral; that the 
deeds of the farms were accepted as security for the overdraft of Bliss ; 
that that of the homestead was not accepted and was later returned to 
Bliss. No obligation of complainant for this loan was taken by the 
bank other than this check signed by Miller and Bliss. The check 
was not entered upon any of the books of the bank, but the note of 
Bliss was entered upon the cashbook and in the bills receivable regis- 
ter as a bill receivable. Miller admits that he signed this check of 
$16,077.65 at the request of Bliss and the cashier of the bank, but says 
that he told the cashier, who drew the papers, that the check was of 
no value, and that his name would add none to it. There is consid- 
érable testimony in regard to this transaction, some of which cannot 
be easily reconciled. It would serve no useful purpose to further re- 
view it, and it must suffice to say that a careful considération of the 
whole thereof leads to the conclusion that Mr. Thomas is in error in 
his version of this transaction, and that this loan was made by the 
bank to Bliss individually to enable him to pay his indebtedness of 
that amount to complainant; that neither Miller nor Bliss was au- 
thorized to make a loan for the complainant; that the check signed 
by theni was wholly unauthorized, and neither was ever ratified by 
complainant; that while Mrs. Hamilton knew that such a check had 
been made and so informed Mr. Lansing, one of the directors of the 
complainant, neither they, the président, Miller, nor any other officer 
of the complainant ever heard the transaction mentioned as a loan to 
it until Mr. Thomas so testified upon the trial of the law action. The 
complainant is therefore entitled to retain the crédit for this item of 
$16,077.65, if it is to be charged with thèse checks Nos. 1, 2, 5, 6, and 
8. But should this conclusion be erroneo;is, and it was found that 
this loan was in fact to complainant, and is offset by the check of 
Miller and Bliss for the same amount, the resuit would be approxi- 
mately the same, for in that event thèse checks could not rightly be 
charged to complainant, for it is not shown that they were given for 
any obligation of the company, imless it be the obligation to return 
to Bliss $4,000 of his money erroneously credited to Miller as treas- 
urer, or that it has had the benefit of them in any way whatever. The 
bank is chargeable with notice that the money deposited to the crédit 
of Miller was in fact complainant's, except it be this $4,000, and could 
not rightly be applied to the overdraft of Bliss unless so authorized by 
complainant ; and the burden is upon it to show such authoritv whicïi 
it has not done. Insurance Co. v. Bank, 104 U. S. 54, 26 L,. Ed. 693;. 
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Union Stockvards Bank v. Gillispie, 137 U. S. 411, 11 Sup. Ct. 118, 
34 L. Ed. 724 ; Bayne et al., Trustées, v. United States, 93 U. S. 642, 
23 L. Ed. 997; Lamson v. Beard, 94 Fed. 30, 36 C. C. A. 56, 45 L. 
R. A. 822; Home Savings Bank v. Otterbach (lowa) 112 N. W. 769; 
Wheeler v. Home Savings Bank, 188 IlL 34, 58 N. Ë. 578, 80 Am. 
St. Rep. 161; Atlantic Cotton Mills v. Indian Orchard Mills, 147 
Mass. 268, 17 N. E. 496, 9 Am. St. Rep. 698. 

The bank cannot therefore retain crédit for thèse checks unless it 
be to the extent of $4,000, paid into the account by Lansing and Mrs. 
Hamilton. This would make the resuit approximately the same as to 
omit the transactions of the loan entirely. By so doing the indebted- 
ness of Bliss to complainant might be found to be $16,047.75, as before 
stated, only $39.90 less than the amount of this loan, a différence that 
cannot now be traced or located in the wilderness of figures intro- 
duced in évidence. But Bhss and the complainant fixed the amount 
of his indebtedness at $16,077.65 which for the purpose of this hear- 
ing will be accepted as correct. 

The défendant contends that the failure of complainant to object 
to the checks entered in and returned with the passbook, and the bring- 
ing of the law action to recover the $16,077.65 only, estops complain- 
ant from now^ questioning the correctness of any of the checks other 
than the one for $16,077.65, and in support of such contention relies 
upon Leather Manufacturing Bank v. Morgan, 117 U. S. 96, 6 Sup. 
Ct. 657, 29 L. Ed. 811. What would be a reasonable tim.e in which 
to make the objection after receiving the canceled checks and pass- 
book would of course dépend upon circumstances, and it might well 
be held under this testimony that none of the directors of the com- 
plainant other than Miller and Bliss knew of the reason for making 
the checks aggregating $20,300 until after the commencement of the 
law action. But if the rule can be successfully invoked to estop the 
complainant, it should also estop the défendant from disputing the item 
of $16,077.65 which it charged to itself in the passbook without taking 
crédit for the check of the same amount signed by Miller and Bliss, 
which it then held, or in some other manner informing complainant 
that it held such check against it. But in the view taken of thèse 
transactions as above indicated, this contention of défendant becomes 
immaterial, and it need not be further considered. 

The conclusion, therefore, is that on August 29th, when the pass- 
book was made up and balanced, the bank was indebted to complain- 
ant as therein shown in the sum of .$42,234 87 

September 16th, there was added to this 300 00 

Making $42,534 87 

From September 16th to 23d the complainant made 11 

checks, which were paid by the bank, aggregating 13,327 15 

Leaving a balance due complainant of 29,207 72 

Of thèse 11 checks complainant questions only one for $600 to Mrs. 
Hamilton. But this was drawn and approved by the vice président 
and secretary of the complainant in the same manner that the other 
10 were with one exception, and there is no more reason for not al- 
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lowing it than there would be for not allovving the others. The de- 
fendant is therefore entitkd to crédit for thèse 11 checks. 

September 24th the complainant made its check for $13,130.07, 
which was paid by the bank on présentation, thus leaving $16,077.65 
due complainant, the exact amount of the loan to Bliss and credited 
to complainant on Aiigust 29th, which défendant seeks to withhold 
upon the unauthorized check of Miller and Bliss. This for reasons 
stated it may not do. 

The complainant, therefore, is entitled to recover of défendant $16,- 
077.65, with 6 per cent, interest thereon from September 24, 1904, and 
costs, and a decree and judgment may be entered accordingly. 



UNITED STATES v. BIGGS et al. 

(District Court, D. Colorado. December 24, 1007.) 

No. 2,028. 

1. OONSPIEACY— CONSPIIiACT TO DeFRAUD TJNITED STATES OF PUBLIO LANDS— 

Indictment. 

A contract by an applicant for eutry of public land under Timber & 
Stone Acit Jiiue 3, 1878, e. 151, 20 Stat. 89, as aniended by Act Aug. 4, 
1892, c. 375, § 2, 27 Stat. 348 [U. S. Comp. St. 1901, p. 1547], made after 
the application, but before the consummation, of the entry, by which the 
money to i)ay for the land was to be furnished by another and tlie title, 
wlien acquired, was to be conveyed to such othei-, is not unlawful under 
the statute, and the procuring of such contract is not criminal, and can- 
not be made the basis of an indictment to defraud the United States 
of such lands, under Eev. St. § 5440 [U. S. Comp. St. 1901, p. 3G76]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 60.] 

2. Same— Indictment— Limitation. , 

An indictment, under Rev. St. § 5440 [U. S. Comp. St. 1901, p^. 3676], 
for conspiracy to defraud the United States, which sets ont a niuiiber 
of overt acts on différent dates, is either bad for duplicity, as charging 
more than one conspiracy or, if held to charge a single continuing con- 
spiracy, the offense was consummated wben the first overt act was com- 
initted, and from that date the statute of limitations began to run. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, §§ 
81, 97.] 

3. SaME — AVEEMENT OP OVERT ACT. 

Whether an act charged in an indictment for conspiracy as an overt 
act to effect tlie objeot of such conspiracy was sucli overt act may be 
determined by the court, where it is elear from the face of the indictment 
that it could not by any possibihty hâve tended to effect the object of the 
conspiracy. 

On Demurrer to Indictment and Motion to Ouash. 

The indictment in this case attempts to charge a conspiracy, and is bottom- 
ed upon Rev. St. U. S. § 5440 LU. S. Comp. St. 1001, p. 3670], and the second 
clause thereof, to wit: "If two or more persons conspire * * * to de- 
fraud the United States in an.v manner, or for iiny purpose, and one or more 
of such parties do any act to effect the object of the consiiiracy," etc. The 
indictment charges that the défendants Biggs, Freeman, Mcl'hee, and Mc- 
Ginnity "on the twenty-flfth day of August in the year eigbteeu hundred and 
ninety-nine, and at the soveral times of the committing of the several overt 
acts hereafter in this indictment inentioned, and continuously at ail times 
between the said twenty-flfth day of August in tlie year last aforesaid and 
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the day of the presenting of this indictnient, uiilawfully, corruptly, wickeclly. 
and maliciously did conspire, combine, confederate, and agi-ee together, and 
with divers otlier persous to the grand jurors unknown, Indlrectly to obtaiii 
from the said United States for a certain corporation, to wlt, the New Mexico 
Lumber Company, a large quantity of land, to wlt, eleven hundred and seven- 
teen acres of timber lands, in excess of the quantity of such lands wliich the 
said corporation coiild lawfully obtain directly from the United States" ; that 
thèse lands were subject to entry at the I>nranso land office nnder the laws 
pertainiug to the sale of timber lands and uuder the régulations nuîde in 
pursnance to law by the Commissioner of the General Laud Office. It is 
then charged that a description of the lands is set fortli in that jiart of the 
indictment which snbsequently cliarges the commission of overt acts in pro- 
curlng the exécution and verilication of certain documents, each entitled 
"Testimony of (^^lainiant." It is then charged that the lands were to be ob- 
talned as aforesaid from the United States for said corporation in tlie follow- 
Ing manner: "P.y the said défendants solieiting and procuring the persons 
aforesaid (presumably those theretofore charged as unknown to the grand 
jurors), for hire and nnder agreenients with them separately to that end, to 
pay to the receiver of the said land office, with nioueys to be fnrnished to 
them by the said corporation, the iirice flxed bj' law therefor, make entries as 
Indlvidiial entrymen at the land office aforesaid with the said receiver of 
tracts of such lands in quantifies, respecftively, not exceedlng the (piantities 
allowed by the said laws and régulations, secure patents from the said Unit- 
ed States for the said lands to themselves as such entrymen, atid make con- 
veyances of the title to the said lands to one William Barth, an agent and 
trustée for the said corporation, and by the said défendants re(iuiring tlie said 
William Barth to couvey such title to the ssiid corporation." After setting 
fortli eight overt acts done in fnrtherance of said conspiracy, the indictment 
then concludes : "And so the grand jurors aforesaid, upon their oath afore- 
said, do say that [the défendants, naming them] on The said twenty-fifth day 
of August in the year eighteen huilWred and ninety-nine, and from thence 
hitherto and at the several times of the oommittlng of the said several overt 
acts in this indictment charged (the said unlawful, corrii|)t, wicked, and 
malicious conspiracy, combinatiou, confédération, and agreement during ail 
the tlme from the said day when the sarae was originally entered into, to wlt, 
the said twenty-flftli day of August in the year eighteen htmdred and ninety- 
lùne to the date of the presenting of this indictment being still continuing 
and in existence) in manner and form in this Indictment aforesaid, uniawfully. 
corruptly, wickedly, and maliciously did conspire," etc., indlrectly, deceitfully, 
and fraudulently to obtain from tlie United States, for the said corporation, 
certain of the public lands and property of the United States in quantity 
greatly in excess of the quantity which the said corporation could lawfully 
obtain directly, and in that manner defraud the United States of ifs valuable 
l)roperty in such lands, and of Its governmental functlons In disposing of the 
same. 

The Indictment charges overt acts in fnrtherance of said conspiracy as fol- 
lows : First, that the défendant Freeman, on the 25th day of August, 1899. 
uniawfully dld, by solicitation and promise of reward to lier in some small 
sum of money, the amount whereof is to the grand jurors unknown, induce 
and procure one Jennie Culbertson to exécute and verlfy by her oath before 
the said reglster a certain document In the form prescribed liy law and 
entitled "Testimony of Olaimant," for présentation by the said Jennie Culbert- 
son to the said reglster, and through the said register to the Commissioner 
and the said Secretary, in connection with the entry of the said .Tennie Culbert- 
son of the timber lands described, containing ]G0 acres. The second and third 
overt acts as charged are ideiitical with the first in time, character of affida- 
vit, and amount of lauds, and differ only as to nanie of entryman. The fourth, 
lifth, sixth, and seventh overt acts charged are identical with the first, except 
that the^' ail charge tlie overt acts thereln specified to bave liecu done on Octo- 
ber 11, 1899. They differ, however, as to the name of entrymen. ïhe eighth 
«n-ert act as charged is to the effect that the défendants McPhee and McGin- 
nity, on May 15, 190C, uniawfully did reqaest and require said William Barth 
to sigu and exécute a certain quitclaim deed conveying the title to ail the lands 
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described in the overt acts to the corporation- as giautee.; The indictment theu 
sets forth the deed in hrec verba, the elosing paragraph of wbich, in the testi- 
monial clause tliereof, is as follows : "This deed is given as correction for 
deed made June 1, 1900." 

ïhe lands described in this indietment were it is claimed acquired from 
the government under Act June 3, 1878, c. 151, 20 Stat. 89, as amended by Act 
Aug.,4, 1892, c. 375, § 2, 27 Stat. 348 [U. S. Comp. St. 1901, p. 1547], and lihown 
as the "Timber and Stone Lauds Act." ïhis act in its first section spécifies 
the qualifications of purchasers or entryœen thereunder and llmits the amount 
of land which eaeh may acquire to 160 acres. The second section provides that 
the applicant, at the time of hls application, shal! file a written statement in 
duplicate under oath with the register, describing the land which he desires to 
purchase and its quality, that he lias made no other application under this 
act, and that he does not apply to purchase the same ou spéculation, but in 
good faith to appropriate it to bis own exclusive use and beuefit, and that he 
has not, directly or indirectly, made any agreement or contract in any way or 
manner with any person or persons whatsoever by which the title which he 
might acquire from the government of the United States should inure in whole 
or in part to the benefit of any person except himself. It then provides that 
if he swears falsely he shall be guilty of perjury and forfeit the money which 
he paid for said lands, and ail right and title to the same, and any grant or 
conveyance which he may hâve made, except in the hands of bona flde pur- 
chasers, shall be null and void. The third section provides that on the filing 
of the applicant's statement the register shall post a notice of the application 
in his office for a period of 60 days, and that the applicant shall publish the 
same notice in a newspaper nearest the location of the premises for a like 
period of time, and after the expiration of said 60 days, if no adverse claim 
shall hâve been filed, the party desiring to purchase shall furnish to the 
register of the land office satisfaetory évidence, "first, that said notice of the 
application prepared by the register as aforesaid was duly published in a 
newspaper as herein required ; seeondly, ^at the land is of the eharacter con- 
templated in this act, unoeeupied and without improvements," etc., "and upon 
payment to the proper officer of the purchase money of said land together with 
the fées of the register and reeeiver," etc., "the applicant may be permitted 
to enter said land," and a patent shall Issue thereon. It further provides that 
any person havlng a valid claim to any portion of the land may object in writ- 
ing to the issuance of the patent, and évidence shall be taken thereon as to the 
merits of said objection. 

By ref erring back to the charglng part of the indietment, It wlll be ob- 
served that it is not chargea that the défendants conspired to procure others 
to make applications to purchase said lands. The charge is that the conspiracy 
consisted in hlring others, "and under agreements with theni separately to 
that end to pay to the reeeiver of the said land office with money to be fur- 
nished them by the said corporation the price flxed by law therefor, make 
entries as individual entrymen at the land office aforesaid," etc. From this it 
is évident that the certain documents described as "Testimony of Claimant" 
in the several overt acts had référence to an affidavit required by the land 
office officiais when the claimant appeared at the office after the 60 days' pub- 
lication, as provided in section 3 of the act. Indeed, this was not denied by 
counsel for the government on argument. 

Défendants demur and move to quasb. 

Ernest Knaebel, Sp. Asst. Atty. Gen., for the United States, 
Clyde C. Dawson and Chas. J. Hughes, Jr., for défendants. 

LEWIS, District Judge (âfter stating the facts as above). 1. The 
indietment in its charge does not embody the use of criminal means to 
accompHsh the end. So the inquiry is : Do the facts charged consti- 
tute a defrauding of the United States within the meaning of the 
second clause of section 5440 [U. S. Comp. St. 1901, p. 3676] ? The 
offense iiere considCred and found in that section, stated shortly but 
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fully, is a conspiracy to defraud. The words following "defraud" are 
only for the purpose of bringing the offense within fédéral jurisdic- 
tion. That section does net define the offense. It is more in tlie nature 
of a taking over and an application to fédéral criminal jurisprudence 
of the well-defined common-law offense. We do not find the offense 
there spelled out, but it is just as clear and apparent as if the words 
had done so. In Pettibone v. United States, 148 U. S. 197, 13 Sup. 
Ct. 54.2, 37 L. Ed. 419, the Chief Justice tells us: 

"The courts of the TJnitecI States * * * report to the cominon law for 
the définition of ternis by which offenses are dosignated." 

And, proceeding further, the Chief Justice there defines the offense 
nanied in this section as foUows : 

"A conspiracy is sufliciently described as a combination of two or more 
persons, by coucerted action, to accomplish a criminal or imlawful puipose, or 
some pui-pose not in itself criminal or unlawful by criminal or unlawful 
meaiis." 

So we bear in mind this définition. In a considération of this in- 
dictment it is aiso equally necessary to bear in mind the timber and 
stone act (Act June 3, 1878, c. 151, 20 Stat. 89, as amended by Act 
Aug. 4, 1892, c. 375, § 3, 27 Stat. 348 [U. S. Comp. St. 1901, p. 1547]). 

We find that the indictment sets in where the second section of the 
timber and stone act leaves off. It charges that the purpose of the con- 
spiracy was to "hire and under agreements" with entrymen hâve them 
pay for the lands with moneys of the corporation and bave them make 
entries. It does not charge the date on which such hiring and agree- 
ments to make entries were to be made, nor that the entrymen were 
hired to make applications, nor that said hiring and agreements were 
prier to any application. The indictment appears to attempt to chal- 
lenge some acts done by the entrymen under the provisions of section 
3 of said act, to wit, the hiring of and agreement with entrymen (who 
had made application before that under section 2 of the act) to make 
entries and pay for the lands with moneys furnished by the corpora- 
tion. A violation of section 2 of the act is made a crime and inflicts a 
forfeiture. It is doubly pénal, and, if circumvented, would amply 
fill the demands of the second clause of section 5440 ; and a violation 
of section 3 of the act, as to its material requirements in the giving of 
"satisfactory évidence," is likewise conceded to constitute a crime, 
and such conduct, if induced by others, would also constitute a fraud 
against the government. In the light of such denouncements in sec- 
tions 2 and 3, and in the absence of any further prohibition, how can 
we say that it is a criminal fraud for an intending qualified entryman, 
after his application, to contract to sell in futuro the lands he has 
made application for with an honest purpose to acquire, and to obtain 
from his purchaser expectant the funds to make payment? Such a 
contract has been held valid even before the vendor has entered or 
inade application to purchase, he being in possession at the time. Hus- 
sey V. Smith, 99 U. S. 20, 35 L. Ed. 314; Lamb v. Davenport, 18 
Wall. 307, 21 L. Ed. 759 ; Gaines v. Molen (C. C.) 30 Fed. 27. 

In Snow V. Flannery, 10 lowa, 318, 77 Am. Dec. 120, it appeared 
that plaintiff settled upon one half of a quarter section, and défendant 
upon the other half, each claiming the quarter. They finally agreed 
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that plaiiitiff would withdraw hîs pre-emptioai and permit the défend' 
ant to prove up on the entire qtiarter, and that thereafter the défend- 
ant should deed to the plaintiff the half that plaintifï claimed at the 
government priée of $1.25 per acre. Plaintiff sued the défendant for 
spécifie performance, and one of the défenses was that the contract 
was in violation of the act of Congress of September 4, 1841 (5 Stat. 
456, c. 16*, § 12), vvhich declared that: 

"Ail assignmeiits aud transfers of tbe right hereby secured prior to the 
issulng of the patent shall be null and void." 

The court said: 
_ "A contract made before the issuing of the patent to convey af ter does not 
violàte the letter or spirlt of the la\r, so as to nivalidate the contract between 
the parties. * * * riaintitï did not violate any law by bis contract with 
the défendant." 

In McKennon v. Winn, 1 0kl. 327, 33 Pac. 582, 22 h. R. A. 501, the 
court had under considération the validity of a contract made to exé- 
cute a, future conveyance to certain town lots, title to which was at the 
time of exécution of the contract in the United States. It was said : 

"It is contended that the contract is one for the sale of an interest in public 
lands made before the title had passed from the United States, aud hence is 
void as against public policy." 

The court then refers to Lamb v. Davenport, 18 Wall. 307, 21 L. Ed. 
759, and Hussey v. Smith, 99 U. S. 20, 25 L. Ed. 314, and continues : 

"There was no positive law at the time this contract was entered into for- 
biddlng the sale of town lots by settlers, and the contract was binding in law." 

In Lipscomb v. Nichols, 6 Colo. 290, it appears that a contract was 
made providing that one of the parties should enter and acquire title 
to government coal lands and on the considération named in said con- 
tract convey an interest in said lands after title had been acquired b/ 
the other party to the contract. Title was acquired from the govern- 
ment by the party who agfeed to obtain it, and thereafter a bill filed by 
the other party for spécifie performance. To this bill Nichols, who had 
obtained title from the government, demurred. The court said : 

"As to the other point made in the demurrer, that the contract was in vio- 
lation of the act of Congress providing for the entry of coal lands, we fail to 
iind it supported by the acts referred to. Had this agreement been made re- 
specting the entry of agricultural lands, this point in the demurrer would not 
hâve been without force; but the act relatiug to the entry and purehase of 
coal lands on the public domain contained in the chapter of the lîevised Stat- 
utes of the United States concerniug mines and minerai lands, is wholly unlike 
the lavvs governing the entry and acquisition of title by occupants of agricul- 
tural lands. This will be seen by a référence to the act itself, without our 
quoting It hère or discussing its provisions." 

In the act of Congress considered in the last case there was no pro- 
hibition against the making of the contract. 

Of course, in the above cases, a possessory right in the vendors was 
recognized ; but they are not cited hère for the purpose of establishing 
in the défendants or the corporation any rights against the government 
under the facts charged. They are only invoked to show how such 
dealings on the part of entrymen with others are characterized — 
whether crimînal, or even unlawful. They are held to be enforceable 
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contracts bêtween the parties. How, then, can they be made the basis 
of a criminal conspiracy? Such acts do not involve moral turpitude; 
such base, corrupt, and malevolent purpose as will constitute a crim- 
inal defrauding; such baseness, vileness, and depravity as exists in 
Curlev V. United States, 130 Fed. 1, 64 C. C. A. 3G9, and United States 
V. Stone (D. C.) 135 Fed. 393. 

In Spring Co. v. Knowlton, 103 U. S. 49, 57, 26 L. Ed. 347, it is 
said: 

"It is to be observed that the making of the illégal contract was malum pro- 
hibitum, and not malnm in se. There is no moral turpitude in such a contract, 
nor is it of itself fraudaient, however much it may afford facilities for fraud." 

In United States v. Thompson (C. C.) 29 Fed. 86, Judge Deady said : 

"It [section 5440] must therefore be construed to include every conceivable 
case of conspiracy to defraud the United States ; that is, to deprive or divest 
it of any property, money, or othcr thing otherwise than as the law requires 
or allows." 

But it is said the indictment charges a violation of section 1 of the 
act in the acquisition of more land by the corporation than there lim- 
ited. When it cornes to that, the indictment does not charge that the 
several entrymen were disqualified as such, nor that when they made 
application they had outstanding contracts to sell, or were then acting 
under agreements or hire for said défendants or said corporation. A 
compliance with the timber and ,stone act by the entrymen in both its 
spirit and letter prior to and at time of application is not challenged 
by the indictment. Can the court fix a time, other than that found in 
the enactment, prior to which the entryman may not contract as 
charged, a violation of which shall be made the basis of a crime? I 
think not. The views of the Suprême Court in Adams v. Church, 193 
U. S. 510, 24 Sup. Ct. 513, 48 L. Ed. 769, are hère most pertinent. 
That was an entry under the timber culture act, which required an affi- 
davit of the applicant that the entry is made for the cultivation of 
timber for the exclusive use and benefit of the applicant ; that the ap- 
plication is made in good faith, and not for the purpose of spéculation, 
or directly or indirectly for the use or benefit of any other person or 
persons whomsoever; that affiant intends to hold and cultivate the 
land and to comply with the provisions of the act. The act further 
provides that eight years must elapse from date of entry before final 
certificate or patent issues, and the applicant is further required before 
patent to prove by two crédible witnesses that he has planted and for 
eight years cultivated and protected the required quantity and charac- 
ter of trees, and that a certain number of trees per acre shall then be 
growing upon the land. The rules and régulations of the land office 
(but not the statute) required a like affidavit on final proof to the one 
required by the statute on application. Mr. Justice Day, delivering the 
unanimous opinion of the court in that case, said : 

"It is the contention of the plaintiff in error that thèse provisions demon- 
strate the policy of the law to grant the land m question to the person flling 
the entry, his heii"s and légal représentatives, aud none other, and that to 
make the sale of an interest in the lands to anotlier as a partner, as is found 
to hâve been d'one in this case, is void as against public policy. * * * 
There is no requirement in the latter act that the entryman shall make oath 
that he has not alienated any interest in the land. The policy of the govern- 
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ment to require such affldavit when it Intends to make it a condition précèdent 
to grajiting a title was Indicated in tlie homestead act, and could readily hâve 
been pursued by a siiuilar provision in tlie timber culture act, if it was in- 
tended to éxtend the princlple to that statute.' The final proof under the lat- 
ter act has in view sworn testiniony that the number of trees required bas 
been planted, and the prairies theretofore- barren of timber hâve been supplied 
with trees to the extent required by the law before the title shall pass from the 
goveriiment. The policy of the homestead act, no less than the spécifie state- 
ment in the final oath, looks to a holding for a tenu of years by an actual set- 
tler with a view to acquiring a home for himself. In encouragement of such. 
settlers, and none others, hoinesteads bave been freely granted by the govern- 
ment. This conclusion is in conformity with the décisions of the Land De- 
partment in Sims v. Busse, 4 Land Dec. Dep. Int. 369, and United States v. 
Read, 5 Land Dec. Dep. Int. 313. In thèse cases the right of the timber cul- 
ture entryman to dispose of his holding, aequired by him in good faith, before 
the final certiflcate, is fuUy recognized. It is argued that, conceding thèse 
décisions tp hold that such entryman can sell his claim after entry and before 
final proof, it does not follow that he can sell it and agrée to prove lap the 
entry daim and obtain a patent with a promise to convey it to another, with- 
out violating the policy of the law. But as the law does not require affldavit 
before final certiflcate that no interest in the land has been sôld, we perçoive 
no reason why such contract as was found to exist by the Suprême Court of 
Oregon would vitiate the agreemeut to convey after the certificate is granted 
and the patent issued. If the entryman has complied with the statute and 
made the entry In good faith, in accordance with the terms of the law and the 
oath required of him upon making such entry, and has done nothing incon- 
sistent with the terms of the law, we flnd' nothing in the fact that, during his 
term of occupancy, he has agreed to convey an interest to be conveyed after 
patent issued, wbich will defeat his claim and forfeit the right aequired by 
planting the trees and complying with the terms of the law. Had Congress 
intended such resuit to follow from the aliénation of an interest after entry 
in good faith, it would hâve so declared in the law. Myers v. Croft, 13 Wall. 
291, 20 L. Ed. 662. To sustain the contentions of the plaintiff in error would 
be to incorporate by .ludicial décision a prohibition against the aliénation of 
an interest in the lands not found lu the statute or reqiiired by the policy of 
the law upon the subject." 

The same conclusion in principle seems to hâve been reached by that 
court in United States v. Budd, 144 U. S. 154, 13 Sup. Ct. 575, 36 L. 
Ed. 384, a suit in equity involving the act now under considération. 

The acts charged against the défendants are not prohibited in the 
timber and stone act, and we cannot by construction read into that act 
a prohibition against them, and in such manner by construction hold 
the acts charged to be in violation of said statute, and therefore illégal 
or unlawful, for the purpose of constituting the fraud denounced by 
section 5440. 

In United States v. Clayton, 2 Dill. 219, Fed. Cas. No. 14,814, Judge 
Dillon said: 

"The principle that the législative intent is to be found, if possible, in the 
enactmeiit itself, and thar, the statutes are not to be extended by construction 
to cases not fairly and clearly embraced in their terms, is one of great im- 
portance to the eitizent The courts hâve no power to croate offenses ; but, if 
by a latitudinarian construction they construe cases not provided for to be 
vvithin législative euaetraents, it is manifest that tbe safety and liberty of the 
citizen are put in péril, and that the législative domain has been invaded. 
Of course, an enactment is not to be frittered away, by forced constructions, 
by metaphysical niceties, or mère verbal and sharp criticism. Nevertheless 
the doctrine is fundamental in English and American law that there can be 
no constructive offenses, that before a man can be punished his case must 
be plainly within the statute, and, if there be any fair doubt whether the 
statute embraces it, that doubt is to bè resolved in favof of the accused. Thèse: 
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principles of law admit of no dispute, and hâve, been often declared by tbe 
liighèst courts, and by no tribunal more clearly than the Suprême Court of 
tlie United States. U. S. v. Morris, 14 Tet. (39 U. S.) 464, 10 L. Ed. 543 : U. S: 
V. Wiltberger, 5 Wheat. (18 U; S.) 76, 5 L. Ed. 37 ; U. S. v. Sbeldon, 2 Wbeat. 
<15 U. S.) 119, 4 L. Ed. 199. And see, also, Ferret v. Atwill, Fed. Cas. NO. 
4,747 ; Sedg. St. & Const. Law, 324, 326, 334 ; 1 Blsb. Cr. Law, 134, 145." 

In United States v. Wiltberger, 5 Wheat. 76, 95, 96, 5 L. Ed. 37, 
it was said by Chief Justice Marshall : 

"The raie that pénal !aws are to be construed strlctly îs perbaps not mueh 
less old that construction itseif. * * * To déterminé 'that a case is wlth- 
in the intention of tlie statute, its language must authorize us to say so. It 
would be daugerous. indeed, to carry tlie principle tUat a case wliich is withln 
the reason or miscliief of the sta1;ute is withln its provisions so far as to 
punlsh a crime not enumerated in the statute, beeause it Is of equal atrocity 
or of kindred charàcter with those whicb are enumerated." 

In Smith V. Townsend, 148 U. S. 490, 497, 13 Sup. Ct. G34, 636, 37 
Iv. Ed. 533, Mr. Justice Brewer, speaking for the court, said : 

"Statutes against frauds are to be liberally and beneficially expounded. 
Thls may seem a contradiction to the last rule ; niost statutes against frauds 
heing in their conséquences pénal. But tliis différence Is bere to be taken : 
Where tlie statute acts upon the offender, and inflicts a penalty, as the pil- 
lory, or a fine, it is then to be taken strictly ; but wlien tbe statute acts upon 
the offense,' by setting aside tbe fraudulent transaction, hère it is to be con- 
strued liberally." 1 Bl. Com. SS. 

In France v. United States, 164 U. S. 676, 17 Sup. Ct. S19, 41 E. Ed. 
595, it is said: 

"Tbe statute does not cover tbe transaction, and, however reprehensible the 
acts of the plaintifïs in error may be thovight to be, we cannot sustain a con- 
viction on that ground. Althougtà the objection is a narrow one, yet, the stat- 
ute being hlghly pénal, rendering its violator liable to fine and impri.sonment, 
we are compelled to construe it strictly. * * * If it be urged that ,tbe 
act of thèse plalntiffs in error is withiu the reason of tbe statute, tbe answer 
must be that it is so far outside of its lariguago that to include it withln tbe 
statute would be to legislate, and not to construe législation." 

To the same effect, see Francis v. United States, 188 U. S. 375, 23 
Sup. Ct. 334, 47 L. Ed. 608; United States v. Benecke, 98 U. S. 447, 
25 L. Ed. 192 ; Taylor v. United States and United States v. Macdon- 
ald (both opinions of the Suprême Court rendered November 18, 1907) 

207 U. S. 120, 28 Sup. Ct. 53, 52 L. Ed. ; Todd v. United States, 

158. U. S. 278, 15 Sup. Ct. 889, 39 E. Ed. 982. This rule is quite too 
familiar to demand further extended notice. 

From thèse authorities 1 understand the settled rule to be that, when 
ît is sought to charge that designated acts constitute a crime under a 
statute, it is not sufficient that such acts be violative of the spirit and 
policy of the statute or of the words of the statute, but that they must 
be violative both of the words and of the spirit and policy of the stat- 
ute ; that is, the acts must fall both within a reasonable meaning of 
its ternis and also within the spirit and scope of the enactment, or, oth- 
erwise stated, the acts charged must come not only within the mischief, 
but fairly within the words. In the light of this time-honored, un- 
broken, and invariable rule, sustained constantly by ail authorities, both 
ancient and modem, it seems idle to talk about following hère the 
construction placed on the timber and stone act in civil proceedings be- 
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fore the départaient, as shown in the Land Office décisions. We ail 
agrée that in the détermination of civil rights, with which the depart- 
ment only can deal, its construction would be most helpful and valua- 
'ble to the courts, and the instance would be rare, indeed, in which the 
courts would find it necessary to départ from the construction there 
made. As évidence of ,this it is only necessary to cite Hawley v. Diller, 
178 U. S. 476, 20 Sup. Ct. 986, 44 L. Ed. 1157. In the détermination 
of civil rights the words of a statute m^y be only a dry, lifeless form, 
to be disregarded if its purpose, scope, and policy, clearly ascertained 
within its four corners, convince to the contrary; but hère, as above 
shown, we must keep within both the words and scope and policy of 
the statute. 

But it is urged that the criminality of the acts charged hère is fore- 
closed against the défendants by Hyde v. Shine, 199 U. S. 63, 25 Sup. 
Ct. 760, 50 Iv. Ed. 90. I think not"; for it there appears that both the 
means to be used to accomplish thé end and the end as well were crim- 
inal. It is expressly stated that the patent from the state to fictitious 
persons did not convey title to the state's lands ; hence the carrying out 
of the conspiracy by obtaining from the government its lands in ex- 
change for lands which had been patented to fictitious persons would 
hâve been an obtaining of the lands of the government without any 
considération therefor. 

Erom the foregoing I conclude: First, that the agreements between 
the entrymen and défendants, as charged in the indictment, were nei- 
ther void nor voidable, but were enforceable contracts between the par- 
ties ; second, that the acts charged are neither prohibited by statute 
and unlawful, nor mala in se, nor do they involve moral turpitude ; 
hence, whether we consider them either as means to accomplish an end 
or as the end to be accomplished, they do not constitute a crime. The 
indictment, therefore, does not charge an offense. 

2. The demurrer and motion also challenge the indichnent as being 
duplicitous. It charges that the défendants "on the twenty-fifth day 
of Aûgust in the year eighteen hundred and ninety-nine, and at the 
several times of the committing of the several overt acts hereafter in 
this indictment mentioned, and continuously at ail times between the 
said twenty-fifth day of August in the year last aforesaid and the day 
of the presenting of this indictment, ùnlawfully," etc., "did conspire," 
etc. The formation of the conspiracy, and not the overt acts, consti- 
tutes the offense. United States v. Britton, 108 U. S. 199, 2 Sùp. Ct. 
531, 27 L. Ed. 698 ; Dealy v. United States, 153 U. S. 646, 14 Sup. 
Ct. 680, 38 L. Ed. 545 ; Pettibone v. United States, 148 U. S. 197, 13 
Sup. Ct. 543, 37 L. Ed. 419 ; Ware v. United States (C. C. A.) 154 
Eed. 677. Looking now to the overt acts, as we are told we may do in 
Stearns v. United States, 152 Eed. 900, 82 C. C. A, 48, for the pur- 
pose of ascertaining the sensé in which terms are used in charging 
thé conspiracy, we find in said overt acts three several dates given. It 
would therefore appear that this objection is well taken. 

But it is insisted that the closing part of the indictment, found after 
the overt acts are set out, shows clearly that but one conspiracy is 
charged, and that that was a continuing conspiracy from August 35, 



UNITED STATES V. BIGGS 273 

1899, to the date of the prefnting of the indictment. And this leads 
us to another objection raised. 

3. Assuming that the indictment does not charge several conspira- 
cies, as above indicated, but that it was one conspiracy continuons 
from its formation on August 25, 1899, to the presenting of the in- 
dictment, we come to consider the plea of the statute of Hmitations. 
The first overt act in furtherance of the conspiracy is charged as of 
date August 25, 1899, and it is insisted by the défendants that, if the 
indictment charges but the one conspiracy, on the commission of that 
overt act prosecution could hâve then been had, and that therefore the 
statute of Hmitations began to run as of that date. Against this it is 
answered that under the doctrine in the Ware Case, supra, every overt 
act, with "conscious participation" by the défendants in the unlawful 
combination, works a renewal of the conspiracy. This may be con- 
ceded to lïe the clear holding in that case ; but it is évident that that 
conclusion was there reached on a considération of the rules applicable 
to évidence and the particular proof then in hand, wdiich is a very dif- 
férent thing from the rules applicable to pleading, in charging a crim- 
inal offense. In that case the indictment charged the formation of a 
conspiracy within the statute, and, if the proof in such a case sustains 
the charge, it would be no défense for the défendant to show that a like 
conspiracy had been theretofore formed and overt acts done thereunder 
prior to the bar. Taking, therefore, the closing part of the indictment 
as a part of the charge, it appears that the conspiracy charged against 
the défendants and ail of the overt acts charged thereunder, save the 
last one, were at a time far more than three years before the filîng of 
the indictment. The reasoning of Judge Deady in United States v. 
Owen (D. C.) 32 Fed. 534, impresses me as sound. He there said : 

"The général rule is that the statute begiiis to run from the commission 
or consummation of the crime. Wharton, Crim. PI. § 321. When was this 
crime committed? The conspiracy was formed on .Tuly 3, 18S1, and the first 
act done by any of the coiispirators in pursuance thereof was the malting of 
the alleged false affldavits by Aulvcnny on Decemhev 26, 1881, in relation to 
the character of the land mentioned therein. Tlie crime was then consum- 
mated. The two éléments of which it is eomposed — the conspiracy and the 
act — were accomplished, and the crime committed. On December 27, 1881, 
more than five years prior to the institution of tliis prosecution, an indictment 
might hâve been found against the défendants for tliis crime. Tliis being so, 
the limitation on the right to institution and prosecution tlierefor began to 
run at the same time, and became a bar thereto on that day In 1884." 

I think this view is also sustained in United States v. Irvine, 98 U. 
S. 450, 25 L. Ed. 193. 

But, further, the last overt act is of date May 15, 1906, and it is to 
the efïect that the défendants McPhee and McGinnity did unlawfuUy 
request and require William Barth (who was the trustée to take title 
as charged in the indictment) to exécute a certain quitclaim deed con- 
veying title to the lands described in the other overt acts to the cor- 
poration named in the charging part, as grantee. Now, the language 
of section 5440 is, "And one or more of such parties do any act to ef- 
fect the object of the conspiracy." It is contended for the government, 
and authorities bave been cited to that efïect, that, if the overt act 
is charged to hâve been to efïect the object of the conspiracy, it be- 
comes a question for the jury, and not for the court, to say whether 
157 F.— 18 
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such overt act wasdone to effect the unlawful purpose. But in those 
cases it does not affùrmatively appear from the charge that the overt act 
could not hâve had such an effect, while hère I think it does appear 
that this overt act could not by any possibility hâve been donc to effect 
the object of the conspiracy. Bearing in mind the offense charged, 
to wit, a conspiracy to defraud the United States, is it not apparent 
that the mère exécution of the deed by, Barth to the lands could hâve 
no such effect? I think itis. The évident purpose of the pleader in 
inserting this overt act in the indictment is an attempt to toU tlie limita- 
tion of the statute. , 

Therefore, if we take the first view, the charge is duplicitous, and 
if the second, prosecution of the offense is barred, The dilemma ren- 
ders the indictment bad. 

The motion and demurrer are sustained. 



MORSE DRY DOCK & REPAIR CO. v. MERRITT & CHAPMAN DERRICK 
& WRECKING CO. et al. 

AMERICAN HAWAIIAN S. S. CO. v. MORSE DRY DOCK & RBPAIR CO. 

(District Court, g. D. New York. October 29, 1907.) 

Négligence— Use dp Unsafb Appliances— Liability. 

A derricls company employed by a contractor to lift â piston weighing 
4,400 pounds from tlie engine room of a steamsliip made fast to two eye- 
bolts which were designed for use in moviûg the piston inside the en- 
gine room and which were suflieient for such purpose. They had been 
screwed into the piston by the contractor, and used in moving it in the 
room, and had been left there and the derriclî; company madé fast to them 
without change, although they were not designed for such use, and were 
not screwed home, by reason of which when subjeeted to a latéral strain 
©wing to the triangular form taken by the sling they both broke, permit- 
ting the piston to fall and resulting in damage to the other machinery. 
Différent and safer means of attaching the sling were known and in 
common use. Held, that the damage was due to the négligence of the 
derrick company, which was liable therefor. 

In Admiralty. 

Armstrong, Brown & Boland, for Morse Co. 

Wing, Putnam & Burlingham, for Merritt & Chapman Co. 

Wheeler, Cortis & Haight,- for American Hawaiian Co. 

ADAMS, District Judge. The first action herein was brought by the 
Morse Dry Dock & Repair Company against the Merritt & Chapman 
Derrick & Wrecking Company and the American Hawaiian Steamship 
Company to recover certain damages caused by the falling of the low 
pressure piston while being removed from the engine room of the 
Steamship American, belonging to the last mentioned company, in the 
latter part of August, 1906, said to amount to $4,298.53. The Morse 
Company, under contract with the American Company, undertook to 
make certain repairs to the steamship but did not hâve facilities for 
lifting the piston and therefore engaged the Merritt Company to do 
that portion of the work and while the piston was being taken eut of 
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the steamship by the derrick Monarch, belonging to the latter, the eye- 
bolts which were being tised to make the lift broke and let the piston 
fall, causing the damage complained of. The Hbellant charged faults 
as follows: 

"On the part of the American Ilawailan Steamship Company: 

In that said eye-bolts were détective. 

On the part of the Merritt & Chapman Derriclc & Wreeldng Company. 

Ist. In that said respondent made fast its hoisting apparatus to two eye- 
twlts screwed into tlie said piston, without talcing auy précautions to avoid 
an accident should both of said eye-boits brealc. 

2nd. In that said respondent allowed the wliole weight of the piston to come 
upon thé said eye-bolts witlioiit providing for additional supports and fasten- 
ings. 

3rd. In that said respondent improperly subjected the said eye-bolts to a 
latéral strain in sucli hoisting. 

4th. In that said respondent failed to take the proper précautions against 
the falling of said piston." 

The Merritt Company denied ail allégations of fault against it and 
alleged : 

"Seventh. Further answering, this respondent shows that It owns, and rents 
eut on hire, as required, various floating derriclvs for the work of hoisting 
loads In and about the harbor. 

On the occasion referred to the Morse Company sent for a derrick to do some 
hoisting on the steamer American. As the American was a hlgh ship, tho 
derrick Monarch (on account of lier boom being rigged high) was sent, which 
is very powerful, capable of lifting loads of over 200 tons. Aceordingly the 
Monarch was let out to libellant, at the rate of $10. per hour, to go to the 
steamer American at libellant'» dock in Brooklyn, and there to hoist out such 
machinery as should be ordered. ïhe Monarch was fully manned aud equip- 
ped, in charge of an experienced master, accustomed to ail klnds of hoisting, 
including the removal of machinery, and parts of engines. 

Eighth. When the Monarch came alongside the steamer, her master was 
ordered first to hoist out the shell of the low-prcssure cylinder, which was 
donc. The low-pressure piston had been previously removed from tliis cylin- 
der, and was lying on top of the cylinder-head, wiiich rested upon the other 
cylinders ad.ioining. In the top of this low-prcssure piston were two eye- 
bolts already screwed in position for hoisting. ïhese bolts were of the usual 
size, adéquate to lift the piston. The Monarch was tlien directed to hook on 
and hoist out this piston. A strong wire fall, with divided wire span, was 
let down from the Monarch's boom, and the lower ends shackled into thèse 
eye-bolts, in the usual and regular way. The Monarch then began to hoist 
slowly, but as the piston was rising about a foot, a craclc showed in one 
eye-bolt. Although the hoisting was promptly stopped, the eye-bolts succes- 
sively parted letting the piston fall, which did some damage, ail of which 
happened without any break or defect in this respondent's gear or appliances, 
and from no fault on the part of this respondent, or its employées." 

The American Company denied ail allégations of fault against it 
and alleged: 

"Seventh. Further answering the libel, this respondent allèges that through 
the négligence of the libellant or that of tlie Merritt & Chapman Derrick & 
Wrecking Company the piston which was to 15e lifted from the engine room 
of the American was not properly made fast to before the lift was started ; 
that the eye-bolts which were used were never intended to sustain the strain 
put upon them and were not adéquate for lifting the piston out of the ship in 
the mahner in which they were used. Said eye-bolts broke, not through anj' 
defect, but through the excessive strain to which they were put." 

The American Company also brought an action against the Morse 
Company to recover the value of the time of the said steamship dviring 
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which slie was detained while the repairs were being made on her, said 
to hâve been $3931.87, alleging that by the terms of the contract the 
Morse Company agreed to provide ail tools and appliances and ail ma- 
terial required for making the repairs and further : 

"Tliii-d. As a part of sucà repairs the respoudent agreed to remove the low 
pressure cylinder from the said steamship safely aud without neglect. During 
the prosecution of said work the respondeut uiidertook to remove the low 
pressure piston from the cylinder, aud without obtaining permission from the 
libellant, and contrary to its contract with the libellant, appropriated two 
bolts belonging to the libellant and carelessly and improperly screwed them 
into said piston. 

Fourth. Thereafter the said respondent employed the Merritt & Chapman 
Derrick & Wrecking Company to lift the said piston out of the ship, and the 
said respondeut, through its ageut, said Merritt & Chapman Derrick & Wreck- 
ing Company, so negligently raised the said pistou that the said piston fell, 
breaking one of the columns of the low pressure cylinder and the piston fol- 
lower, damaging the grating around the englne, and doing other serions dam- 
age. 

Flfth. By reason of the premises it became necessary to put in new parts 
and to repair the injury done to the said vessel as above stated. ïhe re- 
spondent herein has made said repairs an'd has restored the said steamship 
to her proper condition, but in making the said repairs, the said respondeut 
detained the steamer for a perlod of flve days live and one half hours longer 
than would hâve been required had the repairs contracted for been performed 
with due care. 

Slxth. The value of the said sleamship to the libellant at the time that she 
was delayed was about $750. per day, and the libellant, therefore, lost the 
sum of $3921.87 through its inability to use the said steamship for the saUl 
period, and the said sum of $3921.87 is now due the libellant from the re- 
spondent. 

Seventh. Said damages to the said steamship were not in any wise caused 
by any neglect on the part of the libellant, but were caused by the négligence 
of the respondent through its own acts and those of its agent, in the followlng 
and in other particulars, which will be pointed out on the trial. 

On the part of the respondent. 

(1) In that it did not supplj- proper means for making fast to the said pis- 
ton. 

(2) In that it did not properly adjust the eye-bolts in fastening them to the 
said piston. 

On the part of the respondent, through the acts of its agent, the Merritt 
& Chapman Derrick & Wrecking Company. 

(1) In that said Merritt & Chapman Derrick & Wrecking Company made 
fast its hoisting apparatus to two eye-bolts screwed into the said piston, in- 
stead of passing a chain through the piston and making fast to a toggle on 
the underside, as prudence required. 

(2) In that said Merritt & Chapman Derrick & Wrecking Company made 
fast to the said eye-bolts without flrst screwing them securely into the 
piston. 

(3) In that said Merritt & Chapman Derrick & Wrecking Company im- 
properly subjected the said eye-bolts to a latéral strain in the hoisting. 

(4) In that said Merritt & Chapman Derrick & Wrecking Company hoisted 
the said piston without having properly made fast to It." 

The Morse Company duly answered the libel admitting the greater 
part of the allégations but calling for the original contract and denying 
the use of the eye-bolts without permission, also denying that the mak- 
ing of the repairs resulted in any détention of the steamship, also deny- 
ing the 6th paragraph of the libel, quoted above, also denying ail allé- 
gations of neglect on the part of the Morse Company but admitting 
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that the damage was caused by the Merritt Company as pointed out in 
the 7th paragraph of the libel. 

llie Morse Company also filed a pétition to bring in the Merritt 
Company, making allégations of neglect as follows : 

"Ist. In that said Wrecking Oomijany made fast its hoisting aijparatiis to 
two eye-bolts screwecl into the said riiston, without taklng any précautions to 
avoid an accident sliould either of the eye-bolts brealc. 

2nd. In that said Wreclclng Company allowod the whole weight of the piston 
to eome upon the said eye-bolts without providiug for additional supports and 
fastenings. 

3rd. In that said Wrecking Company subjected the said eye-bolts to a latéral 
straln in sueh hoisting. 

4th. In that the said Wrecking Company failed to take the proper pré- 
cautions against the falling of said piston, and in other respects which will 
be pointed out at the trial hereof. 

5th. In that said AVrecking Company ought to hâve lifted the said pistou 
by means of cables fastened through the hole In the centre thereof, toggled 
on the other side." 

No answer was filed to this pétition, it being agreed that the answer 
filed on behalf of the Merritt Company to the original libel should be 
regarded as an answer to this pétition. 

The contract in the matter was as follows: 

"Brooklyn, N. T. Nov. 22, 1904. 
Captain W. D. Burnham, 

Gen'l Manager, Ainerlcan-Hawaiian Line, New York City. 

Dear Sir : — lîeplying to your request for approximate estiniate to remove old 
broken L. P. cyliuder from englue room of S, S. 'American' and install new 
cylinder complète : We herewith submit figure of One thousand and eighty 
(1080.00) dollars. This approximate estimate includcs disconnecting cylinder 
rea'dy to lift on docE", furnishing derrick and lifting out and placing on dock, 
lifting new cylinder in place and fitting iu place aud liniug up, lagging cylin- 
der with Russia iron and ashestos block, Connecting up ail i)iping, usiug old 
flttings from old cylinder as far as possible and including a]iy new bolts and 
packing necessar.v. 

This estimate is made with the understanding that the new cylinder will 
be finished ready to drop in place, with exception df drilliug feet and steam 
chest. Any work fitting piston and valves and renewing liftings will be addi- 
tional. 

Yours very truly, Morse Dry Dock & Repair Co. 

[Signed] E, P. Jlorse, Gen'l. Mgr." 

It appears that the American was sent to the yard of the Morse 
Company for repairs. A part of the work to be done was the installing 
of a new low pressure cylinder and, as a preliminary to this, the piston 
rod and piston had to be taken ont of the old cylinder. This cylinder 
was the aftermost of three cylinders in the engine room of the steamer. 
The engine room was about 37 feet 3 inches long and 16 feet wide. It 
was covered by a sky light which partly extended over a galley in the 
upper part of the engine room space. The galley extended from for- 
ward somewhat abaft of the centre of the intermediate cylinder which 
was about 24 inches forward of the low pressure cylinder. When the 
low pressure piston was taken from its place, it was put on top of the 
intermediate cylinder. This was done by the Morse Company which 
used the steamer's eye-bolts for the purpose, taking them from the 
place in which they were hanging in the engine room rack and screw- 
ing them in holes already made for follower bolts in the outer side of 
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the top of the piston. Thèse holes were of the right sizes for the eye- 
bolts, it being intended that the latter should be used in them in case 
of necessity. 

There has been considérable dispute about the use of thèse eye-bolts 
for the purpose of the repairs, the steamship contending that the con- 
tract did not call for the use of the ship's tools or gear and that the en- 
gineers of the steamer removed ail tools from about the engine room, 
omitting the eye-bolts by oversight, and they were consequently left 
where the Morse Company could get them. The latter contends that 
in making the contract it was understood the steamer's gear would be 
used, as it was customary in such cases and it was within its rights in 
resorting to them. I do not consider it necessary to go into a discus- 
sion upon the subject, as the real controversy turns upon other fea- 
tures of the case, but in passing it may be said it has been fully shown 
that the eye-bolts were quite sufficient in strength for the purpose to 
which the Morse Company itself put them, that is lifting out the piston 
and placing it in a position on the intermediate cylinder for removal 
through the skylight. In this work the ship's overhead travelling 
crâne, already in the engine room (but removed after the work of dis- 
connecting the cylinder was finished) was used. Nothing but a direct 
vertical pull was put upon the bolts, which they withstood without in- 
jury. Doubtless they would hâve been of ample strength to withstand, 
with the same kind of a pull, a much greater weight than that of the 
cylinder which was only 4,400 pounds, although they were not screwed 
down to the shoulders by from % to % of an inch. Therefore this 
branch of the case may be passed without further comment. 

The Morse Company had no facilities for lifting the piston out of 
the ship and after the bolts had been used in the manner stated, they 
were left in position. The Merritt Company, whi:h had been en- 
gaged at $10. per hour to do the lifting of the piston, sent its derrick 
Monarch to the yard for that purpose. The Monarch went alongside of 
the steamer and extended an arm of her derrick over the engine room. 
She made fast to the eye-bolts and proceeded to lift the piston out 
through the skylight. Her boom was swung over the engine room sky- 
light at a height above it of about 18 feet. From this boom she had a 
fall made of 1% inch wire in six parts, rove into a large block, which 
had a sheave 30 inches in diameter. The block at the end carried a 
sling made up of two wire pennants attached to shackles — large ones 
upon the block, and smaller ones at the foot — bj^ which to hook the 
load. The lengths were: pennant 9 feet 4 inches, bottom shackle 5 
inches, top shackle 13 inches. Using this machinery, the Monarch first 
took out the cylinder and landed it on her deck. The men, including 
some of the Morse Company, then lowered the fall to take out the 
piston. When the sling had been made fast to the eye-bolts in the pis- 
ton, a triangle was formed by the pennants and the face of the piston. 
This made the side of the triangle 12 feet 1 inch in height. The eye- 
bolts were 63 or 64 inches apart. A round figure of 11 feet has been 
taken by the expert witnesses as the side of the triangle, and allowing 
the distance of 63 or 64 inches between the bolts, an angle of the pen- 
nants with the perpendicular of about 13° 37' has been adopted by 
them. The wire parts of the fall came very near or against the galley, 
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"but when the shackles came to the piston, there was considérable de- 
flection from a vertical lead, consequently wlien, they commenced an 
attempt to raise the piston, a side or latéral stress was exerted on the 
eye-bolts. A guy rope was made fast to one of the shackles which 
held the eye-bolts and men were stationed at this guy in order to pre- 
vent the slanting pull of the tackle from swinging the piston toc vio- 
lently when the hoist began. As soon as the derrick began to puU and 
the piston to rise from the blocks upon which it rested, it tilted and 
swung off the blocks towards the stern of the steamer. It is claimed 
that this caused a considérable jar to the tackle. At the same time the 
piston was twisted so as to bring the eye-bolt to which the guy was fast 
forward and the other one aft. At this point the eye-bolts gave way, 
through the breaking of their threaded parts near the shoulders very 
nearly at the same time, and the piston fell, doing the damage in con- 
troversy. 

The testimony showed that the bolts were f ully sufficient to perform 
the work they were designed for which was to bs done in connection 
with the ship's overhead crâne. They were intended to lift the piston 
out of the cylinder, not out of the ship, nor for other work. They were 
of good Steel and had never been overstrained so as to weaken them. 
The officers of the ship had no knowledge thit they were to be used in 
connection with the derrick for swinglna; the piston out of the vessel 
and they were so used without the consent of any person authorized 
to grant it. On this and other occasions they did the work for which 
they were designed, without accident. 

The accident was caused not by any insufficiency on the part of the 
bolts but by their improper use. They were not fully screwed to their 
shoulders and while this did not afïect them for a direct vertical pull, 
yet it did very seriously impair their efficiency when a latéral or cross 
strain was put on them. If they had been screwed home, it is quite 
doubtful if the accident would hâve happened even with this strain. 
No one of the Merritt employées, however, made an exami nation to 
see whether they were properly put in the p'ston. 

There has been a great deal of controversy with respect to the jar or 
shock of the piston, the Steamship Company contending that there was 
one, and the Merritt Company the c:ntrary. The movement of the 
derrick fall was slow and doubtless would hâve been steady if a tilt- 
ing of the piston when moved from the cylinder head had not occur- 
red but when the strain came towards the stern of the ship, the piston 
moved aft and as it left the cylinder head and lost its uniform support 
there, it tipped quite seriously, so that a shock occurred which had a 
deleterious effect upon the piston. 

With respect to the cross strain upon the bolts, it seems to hâve been 
well established that there was such. It could scarcely hâve been oth- 
erwise under the circumstances of the angle at which the pennant led 
from the piston and the additional angle resulting from the tilting of 
the piston. 

The testimony shows that a proper method of getting the piston out 
would hâve been by passing a chain through the hole in the centre of 
the piston and toggling it underneath. There was ample room for this 
as the piston was resting upon 8 inch blocks. After the breaking of 
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the bolts hère such means, also in putting the nevv one înto the ship, 
were adppted. Very little or no risk would hâve been incurred in that 
way. This is not wisdom after the event. It was known before the 
occurrence and used afterwards, because previously known. There is 
testimony on the part of the Merritt Company that eye-bolts were al- 
ways used by them, also on the part of the Naval authorities that mucli 
heavier loads of armor plates w'ere safely lifted with them but doubt- 
less in those cases the bolts were screwed home if given latéral pulls 
so that the thread of the screw was not subjected to the strain. Hère 
it seems to be clear that the use of eye-bolts in the manner attemptea 
on this occasion was not proper. 

The Merritt Company comments upon the non-production of both 
bolts for examination in court. It appears that they were left upon 
the steamer but at the time of trial, one only was found. It is sug- 
gested from this fact that the other one was suppressed or gotten out 
of the way by the American Company to conceal a flaw amounting to a 
gross defect. Immediately after the accident, the bolts were examined 
and it was concluded that they were sound except for the breaks inci- 
dent to the accident involved hère. After that time there does not seem 
to be any explanation of the disappearance of one of them but such 
fact does not amount to what is claimed for it. Moreover, the piston 
containing the broken off part of the screws was left in the yard of 
the Morse Company and examined there as late as the 15th of May. 
Why thèse were not examined for flaws does not appear aqd in view 
of the failure of the Merritt Company to avail itself of such an op- 
portunity to ascertain if any existed in the parts available, the sugges- 
tion of suppression does not commend itself. 

I conclude that the Merritt Company should be held responsible for 
the results of this accident. There will therefore be a decree for the 
libellant against that company, with an order of référence. The libel 
of the Morse Company will be dismissed as to the American Company. 
There will also be a decree in favor of the American Company against 
the Morse Company, with an order of référence. The latter decree to 
be satisfîed in the first instance by the Merritt Company, but this pro- 
vision is without préjudice to the right of the American Company to 
recover from the Morse Company should satisfaction from the Merritt 
Company fail. 



BAKER & HAMILTON v. WILLTAMSBURGn CITY FIRE INS. 00. OP 

BROOKLYN, N. Y. 

(Circuit Court, N. D. Califoniia. August 29, 1907.) 

No. 34,041. 

1. INSUBANCK— Construction of Polic y— Exceptions from General Risk. 

In a policy insuring tlie owner of property "against ail direct loss ot 
damage by fire, except hereinafter provided," a provision excepting loss 
or damage occaslonecl b.v or through earthquake eannot be liniited by 
construction, so as to apply only to loss or damage by eartliquake, and not 
by flre ; sucb risk not belng witliiu the gênerai tenus ol' the policy. 
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2. Same— ExcEPTioK OF Eaktiiquake Fiées— "Ocoasioned" Defined. 

A flre insurance policy provided that the company should "not be liable 
for loss c-aused, directly or indirectly, by invasion, * * * or by order 
of any civil autliority, or for loss or damage occasioned by or througli 
* * * eartliquake." HeJd, tliat the words "direc-tly or indirectly" did 
not apply to the provision respecting earthquake ; that, coustruJng such 
provision most strongly against the Insurer, in accordance with the es- 
tablished rule, the word "occasioned" was équivalent to "cavised," and 
related to the origin of the fire : and the provision exempted the company 
from liability for a loss only where an earthqnake was the iunnediate, 
direct, and proximate cause of the fire wliieh destroyed tbo property. 

[Ed. Xote. — For othor définitions, see Words and Phrases, vol. 5, pp. 
4896^897.] 

At Law. On demurrer to answer. 

L. A. Redman, for plaintiff. 

Van Ness & Denman, for défendant. 

WHITSON, District Judge. This is an action upon an insurance 
policy to recover for loss by fire on the ]8th day of April, 1900, of a 
stock of goods, wares, and merchandise located in a building on the 
north side of Pine street, between Front and Davis streets, in the city 
of San Francisco. It is one of the many actions growing out of the 
great conflagration in that city which shortly foUovved the earthquake 
on that day. Controversies over the liability of insurers for property 
thus destroyed hâve taken varions forms, depending upon policy provi- 
sions. That with which this case is concerned contains the foUowing: 

"This company shall not be liable for loss caused directly or indirectly by 
invasion, insurrection, riot. civil war or commotion, or military or usurped 
power, or by order of any civil autliority : or for loss or damage occasioned by 
or through any volcano, earthquake, or hurricane, or other erujition, convul- 
sion, or disturbance : or by tlicft ; oi- by ueglect of the insured to use ail rea- 
sonable means to save and pi'cserve the; property at and after a fire or wheii 
the property is ondaiigcred by tire in noighboring ]ireniiscs; or (unless fîre eu- 
suos, and, in that event,,for tUe damage liy lire only) by exi)losi<m of any kind, 
or lightnlng; but liability for direct damage by lightning niay be assumed by 
spécifie agrcement hereon." 

Relying upon this language as giving exemption from the obliga- 
tion to reimburse the plaintiff for the fire loss of its property, the de- 
fendant has set up by amended answer two separate défenses, which 
are: First, that in and by the policy of insurance sued upon it was 
provided, stipulated, and agreed that the défendant company should 
not be liable for loss occasioned by or through earthquake, and that 
the fire mentioned in the complain't and the loss thereby and by rea- 
son thereof was occasioned by earthquake and through earthquake, 
and that but for such earthquake said fire and said loss would not 
hâve occurred; second, that by the policy of insurance sued upon it 
was provided, stipulated, and agreed that the défendant company 
should not be liable for loss occasioned by or through earthquake, and 
that the fire mentioned in the complaint and the loss thereby and by 
reason thereof was caused by earthquake and through earthquake, and 
but for such earthquake said fire and said loss would not hâve oc- 
curred. The plaintiff has demurred to thèse défenses on the ground 
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th^t they are uncertain and ambiguous, and do noj; state facts suffi- 
dent to constitute a défense. 

, The first point made in aid of the demurrer is that the exception 
which mentions the loss of property by earthquake as an excepted risk 
was intended to apply to loss by earthquake, and not to loss from fire 
çansed by earthquake. It is but ,f air to say thatthis comes more in 
the light of sug-gestion than as a contention. This iconstruction would 
ignore, not only the express letter, but the whole ténor and spirit, of 
the contract, by converting it into an undertaking to protect plaintiff 
against a loss manifestly not in contemplation of either party. The 
policy in part reads : 

"In eonisideration of the stipulation herein named and of forty-three and 
°°/i'oo dollars premium does iiisure Baker & Hamiltou for tlie term of one 
year from the 6th day of April, 1906, to the eth day of April, 1907, at noon. 
against al] direct loss or damage by lire except hereinafter provided, to an 
amount not exceediug five thousand and oo/ju^, dollars," etc. 

It was fire insurance which the plaintiff sought, and which the de- 
fendant undertook to give. Insurance Company v. Express Company,, 
95 U. S. 327^230, M L. Ed. 428. The policy cannot be distorted into 
any other than a fire insurance contract without departing from well- 
known rules of construction. It would hâve been idle to except losses 
for which, by the ternis of the policy, défendant would not hâve been 
liable in any event. If no référence had been made to earthquake as 
an excepted hazard, there could hâve been no liability for loss so oc- 
casioned unless fire ensued, and then for the loss by fire, and not by 
earthquake. To hold with plaintiff 's contention would be to conclu de 
that the défendant had ingrafted an exception from liability for which 
it was not liable in the first instance. From that viewpoint the excep- 
tion would be meaningless. While the rule is familiar that a con- 
struction most favorable to the insured will be adopted, it will not 
justify hunting for excuses to annul a contract to the préjudice of an 
insurer. 

Discarding, then, the suggestion that the défendant intended to in- 
demnify the plaintiff against the destruction of its property by earth- 
quake as untenable, but having in view the purpose of the parties, the 
one in issuing the policy, the other in receiving it, we are brought to 
the second point, which is deserving of more serious considération. It 
is contended that the clause relating to earthquake exemption is not 
as broad as that relating to those excepted liabilities foUowing the 
words "directly or indirectly," which is answered by the argument 
that the words used are at least equally comprehensive, if not more so. 
It will not do to conclude that the earthquake exemption can hâve no 
effect upon the liability of the défendant. It was inserted for a pur- 
pose, and that purpose must be ascertained by just interprétation. It 
must be assumed, inasmuch as an earthquake, by the ordinary ef- 
fects which are directly produced, cannot start a fire, but that it can 
and often does set in motion the agencies through which a fire may 
o'riginate, that it was this resuit which the parties contemplated when 
the contract was made. Taking this as a fair construction, we are to 
ascertain, if possible, to what extent the défendant liniited its liability.. 
In that clause relating to invasion, insurrection, riot, etc., the words 
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•employed to express the defendant's meaning were comprehensive ; 
not only that which might directly resuit was excepted, but that which 
might indirectly occur. That the poHcy was framed in view of a différ- 
ent Hability as applied to invasions, etc., than as appHed to earthquakes, 
must be conchided; otherwise, there would hâve been no reason for 
not including the latter exception under the first clause, foUowing 
"directly or indirectly." Indeed, there would hâve been no reason 
for more than one clause. AU of the exceptions could, and ordinarily 
would, hâve been embraced within one class. The significance of this 
classification cannot be overlooked. Nor was it intended, by the use 
of the words "occasioned by or through," to enlarge upon the words 
^'directly or indirectly" ; for by those words as broad a statement of 
exemption was made as could be by the use of any comprehensive 
term which should omit spécifie détails. Webster defines "occasion" 
as follows : 

"To cause or briiig about by fnrnishing tbe condition or ocoasiou ueetled for 
tlie action of a principal cause; to cause accidentally or iucldentally, or siniply 
to cause or bring about." 

The Word must hâve been used in its popular sensé. Speaking of In- 
surance pohcies, the Suprême Court has said : 

"Their terms are to be talien and understood in thelr plain, ordinary, and 
popular sensé." Impérial Fire Insurance Company v. Coos Couiity, 151 U. S. 
463, 14 Sup. et. 379, 38 L. Ed. 231. 

At least the plaintifif, taking the policy, was entitled to so construe 
it under the rule that the interprétation which bears the more strongly 
against an insurer must be adopted. To sustain the defendant's theory 
it would be necessary to conclude that the word "indirectly" is broad 
enough to cover a contingency arising by the destruction of the means 
usually available for extinguishing fires ; that if the water mains had 
not been broken, and the means of communication destroyed, and the 
facilities for extinguishing fires had not been impaired, and trans- 
portation facilities had not been disarranged, the fire which destroyed 
the plaintiff's property might hâve been extinguished, for then the in- 
direct loss or damage could be held to apply to the absence of the 
means ordinarily used for fire extinguishment ; and so it has been 
stoutly contended. But as to this I adhère to the views already ex- 
pressed in another case, namely, that such language was intended to 
relate to the origin of fires, and that the exception cannot be extended 
to those happenings which do not relate to their inception. 

Having seen that this exception relates to the origin of the fire, and 
that there must be a direct connection between the earthquake and the 
starting of a fire, it seems reasonably clear that it was the intention of 
the défendant to exempt itself from liability if an earthquake should 
be the immédiate, proximate, and direct cause of a fire which destroyed 
the property. That might occur in a good many ways. An earthquake 
might cause a fire in the building from short-circuited wires, or by a 
gas explosion, or by throwing inflammable material into contact with 
the fire of a furnâce, or the like, and this would be an earthquake- 
caused fire. But if such a fire should start in a building a mile away, 
and be thence communicated from building to building until it reached 



284 157 FEDERAL REPORTEE. 

property not directiy so affected, a fire so originating would be indi- 
rectly caused by an earthquake, and not directiy. JjUt for the fact 
that the policy bas provided for a différent bability as regards earth- 
quake-caused fires than for those originating through causes speciiîcd 
in the clause immediately preceding that reiating to earthquakes, the 
case of /Etna Insurance Company v. Boon, 95 U. S. 117, 24 L. Ed. 
395, would perhaps control the resuit hère; for in that case it was 
held that a fire originating in one building and communicated through 
other buildings to the one insured was to be attributed to the original 
fire as the proximate cause, and the défendant was held not liable, the 
proximate cause being defined as the efficient cause. To the same ef- 
fect are many cases cited by counsel. But the ground upon which l 
expressly place my décision is that the policy has by its own limitations 
fixed a more extended liability than is now contended for, and this is 
to be drawn from the context, the classification of hazards, and the 
phraseology by which they liave been excepted; for, if the conclusion 
be correct that the numerous exigencies which may arise as incidental 
to an earthquake were not intended to be included as giving exemp- 
tion, then there is no other way to harmonize the language which has 
been used in such a manner as to give efïect to ail the provisions of 
the policy. Regarding the earthquake clause the policy must therefore 
be considered as inviting a construction which is inconsistent with 
the extent of defendant's claim of nonliability. To make it more 
spécifie, as to those excepted hazards following "occasioned by or 
through," the same liability exists as though the word "caused" had 
been used. But for the fact that counsel bave fully argued and sub- 
mitted the whole matter, the demurrer could hâve been passed upon 
without entering into this extended discussion. 

Construing the policy as meaning that the défendant was to be ex- 
empt from liability if the fire was caused by an earthquake, and ex- 
cluding the remote cause, which would bave been excepted if the word 
"indirectly" had been used as applied to that exemption, and holding, 
as I do, that it was intended, in view of the context, to include only 
the proximate or immédiate cause, the ruling will be that as to the 
first défense the demurrer must be overruled, for the défendant has 
put itself vvithin the language of its contract. If it can by proof bring 
itself within the vievvs herein expressed, it is not liable. As to the sec- 
ond défense the demurrer will be sustained, because the défendant 
has in efïect pleaded the same thing in the first défense ; the words 
"caused" and "occasioned" having been used as synonymous terms. 
The soundness of thèse views, it must be confessed, is not altogether 
free from doubt; but the rule of strict construction in favor of the 
insured has been followed, and an interprétation given of which the 
policy is fairly susceptible, and which renders the contract consistent 
with itself by giving force to eacli of its provisions, and this cannot 
be done by adopting the theory which defendant's counsel has so ably 
suggested. 

Plaintif! and défendant will each be allowed an exception. 
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HENRÏ HILP TAILORING CO. v. WILLIAMSBDRGH CITY FIRE INS. 

CO. OF BROOKLYN. 

(Circuit Court, N. D. Califomia. August 21, 1907.) 

No. 14,044. 

INSUBANCE— CONSTEUCTION Or POLICY— EXCEPTION OF LOSS OcCASIONED BT OB 
THEOUGH EaBTHQUAKE. 

Under a fire insurance poliey whicli excepted the insurer from liability 
for any loss "oecasioned by or through eartliquake," there can be no re- 
covery if it is shown by a prépondérance of the évidence that If there 
had been no eartliquake, and but for tlie eartliquake, the fire which de- 
Btroyed the insured property would not hâve started; and a fire thus 
started by an earthquake in another building, vphich spread to and de- 
Btroyed the insured property, is one oecasioned by or through earthquake, 
within the meaning of such provision. 

At Law. Charge to the jury. 

Lucius L. Solomons and L. A. Redman, for plaintiiï. 

T. C. Van Ness, for défendant, 

VAN FLEET, District Judge (orally). Gentlemen of the Jury: 
The law charges me with the duty of giving to you the principles that 
must govern you in your délibérations upon a verdict. If you will 
give me your attention, I will now proceed to state them to you. You 
will understand that this is an action brought by the Henry Hilp Tail- 
oring Company, the plaintiff, against the défendant, the Williamsburgh 
City Fire Insurance Company, upon a poliey of fire insurance in Ûie 
sum of $3,500 upon the premises of the plaintiff, located at 51 Third 
Street, in the city and county of San Francisco. It is alleged that the 
property was destroyed by fire on the 18th day of April, 1906. By the 
course the évidence has taken in this case, and through the admissions 
of counsel, there is but a single issue that remains to be submitted to 
you for the purpose of arriving at a verdict. It is conceded by both 
parties that the property of the plaintiff was insured under the con- 
tract alleged, and that it was subsequently, and within the life of the 
poliey, destroyed by fire; but the défense is that the fire which de- 
stroyed the property was oecasioned by an earthquake, and that 
loss oecasioned by earthquake was one among the excepted périls un- 
der the contract, and that by reason of this fact the défendant is not 
liable. The sole issue, therefore, for you to détermine in order to 
reach a verdict in the case, it being admitted that the property was 
destroyed by fire, is: Was that fire oecasioned by or through the in- 
strumentality of an earthquake? With respect to this issue I will 
charge you: 

Under the terms of the poliey of insurance sued upon the défend- 
ant Company did insure the plaintiff against ail direct loss or damage 
by fire, except such loss or damage by fire as might be "oecasioned by 
or through any earthquake." The right of the company to exempt it- 
self from liability for fire loss or damage oecasioned by or through 
earthquake cannot be questioned, and in accepting the poliey of insur- 
ance upon which this action is brought plaintiff contracted with the de- 



286 157 FEDERAL KEPOETER. 

fendant that it shoiild not be responsible to ît for any loss or dam- 
age thus caused ; and if in this case you are satisfied that the loss or 
damage suffered by the plaintiff was occasioned by or through the 
earthquake of April 18, 1906, then your verdict should be in favor of 
the défendant. If from the évidence you are satisfied that the earth- 
quake started a fire in some other building in that vicinity than that 
ovvned by plaintiff, and that the fire thus started spread to and reached 
and destroyed plaintiff's building, then and in that case you must find 
against the plaintiff and in favor of the défendant. A fire thus started 
in another building, and spreading to and reaching and destroying 
the plaintifï's building, would be a fire occasioned by or through an 
earthquake within the meaning of the policy, for loss by reason 
of which the company cannot be held responsible. In the policy 
sued upon in this action earthquake as a cause of loss is, as I hâve 
stated, specified as an excepted péril, and in said policy it is stipulated 
that the company shall not be held liable for loss or damage by fire 
occasioned by or through such excepted péril, to wit, earthquake. It 
is the law of this state that, where a policy contains such an excep- 
tion, the insuring company shall not be held liable for a loss which, 
but for such péril, would not hâve occurred, notwithstanding the fact 
that the insured property is destroyed by fire, a péril which, but for 
the exception, would be covered by the policy. I therefore charge you 
that if from the évidence you are satisfied that if there had been no 
earthquake, and but for the earthquake, the fire which destroyed plain- 
tifï's building would not hâve started, and plaintifï's building would 
not hâve been destroyed by fire, then and in that case the company is 
not liable, and your verdict should be in favor of the défendant. 

In reaching your conclusion in this case as to the cause of the fire 
which destroyed plaintifï's property, you will bear in mind that the 
law doesnot require démonstration — that is, such a degree of proof 
as, excluding possibility of error, produces absolute certainty — because 
such proof is rarely possible. Moral certainty only is required, or that 
degree of proof which produces conviction in an unprejudiced mind. 
You are therefore instructed that, while it is for the défendant to 
prove that the destruction of plaintiff's property by fire was occasioned 
by or through an earthquake, nevertheless, in order that you may 
find a verdict in favor of the défendant company, itis not necessary 
that said company should hâve shown that plaintifï's loss could not 
possibly hâve occurred from any other cause than from earthquake. 
If, taking the testimony as a whole, it has been shown to your satis- 
faction that the fire, and plaintifï's loss and damage by fire, were occa- 
sioned by or through the earthquake, and no other probable cause for 
the fire which destroyed plaintiff's property has been satisfactorily 
shown, j'ou should find a verdict in favor of the défendant. 

The law makes you the exclusive judges of the efïect and value of 
the testimony and the credibility of the witnesses; but this judgment 
must not be an arbitrary or capricious one. You are sworn to find 
what are thé true faCts from the testimony in the case before you, 
wîthoùt being'influenced in the least by any feeling of sympathy or 
préjudice, giving such weight and crédit to the testimony of the dif- 
férent witnesses as you may believe the same entitled to. But, after 
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you hâve so found the facts, then, in determining what your verdict 
will be iipon those facts, you should be governed by the law as set 
forth in this charge. The law, as I hâve suggested to you, imposes 
upon the défendant the'burden of establishing that plaintifif's loss was 
occasioned by or through earthquake. Upon this issue the évidence 
must preponderate in favor of the défendant. If it does not, j'our ver- 
dict should be for the plaintiiï. If, upon the issue as to the occasion of 
the loss, the évidence is eqtially balanced, your verdict should be in 
favor of the plaintifif. Satjsfactory évidence alone will sustain a ver- 
dict. Slight évidence is not sufficient. You are not permitted, in 
reaching your verdict, to indulge in mère conjecture, surmise, or 
spéculation. The défendant, in order to prevail, must prove by sat- 
isfactory évidence that the loss was occasioned by or through earth- 
quake. If, upon a considération of the évidence, you find that it 
has failed to do so, your verdict .should be for the plaintiff. If you 
are unable to find from the évidence that plaintifï's loss was oc- 
casioned by or through earthquake, or if in your judgment the évi- 
dence is equally balanced upon that question, or if after a careful con- 
sidération of ail of the évidence you are unable to conclude, either from 
the facts proved or from proper inference from such facts, that the 
loss was occasioned by or through earthquake, then your verdict 
should be for the plaintiff, because the défendant must establish by a 
prépondérance of évidence this fact which is essential to a verdict in 
its favor. Prépondérance of the évidence does not necessarily mean 
ihe greater number of witnesses. It means the weight of the évidence ; 
that which convinces )'0u of the truth of it. You are, therefore, not 
bound to décide in conformity with the déclarations of any number 
of witnesses which do not produce conviction in your minds, against 
a less number, or against a presumption or other évidence which does 
satisfy your minds. 

You are the sole judges of the credibility of the witnesses. What 
the évidence establishes is a matter entirely for your considération. 
It is your province to find the facts ; but it is the province of the 
court, as heretofore suggested, to déclare the law, and it is your duty 
to receive the law from the court, and act upon it, as it is the duty of 
the court to submit the facts for your considération. In arriving at 
the weight you will give to the testimony of the witnesses you may 
consider the manner in which they hâve given their testimony, the 
probability or improbability of what they hâve testified to, their means 
of information, the conditions under which the witnesses observed the 
matters which they hâve related, and from ail the évidence in the case 
détermine what the facts are, and apply those facts to the law as given 
by the court, and render a verdict accordingly. If it shall hâve hap- 
pened during the course of the trial that the court has made any re- 
mark or used any language from which you hâve received an impres- 
sion as to its views upon a question of fact which is being tried before 
you, or the weight to be given to the évidence of any witness who has 
testified in the case, it is your duty to disregard such impression, unless 
it corresponds with your own independent views, reached as a conclu- 
sion from an examination of the évidence in the case. 
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If your verdict in this case, gentlemen of the jury, shall be for the 
plaintiff, it will be substantially in the following form: "We, the jury, 
find in favor of the plaintiff, and assess the damages against the de- 
fendant in tlie sum of" — in this case it would be $3,500, with the inter- 
est added. 



UNITED STATES v. GREAT NOKTIIERN R. CO. 
(Circuit Court, S. D. New York. Juue 3, 1907.) 

1. Cabriebsi— Interstate Commerce— Rebates^"6iven" Defined. 

A railroad company subjcct to tlîe iiiterstate commerce laws, whieli 
pald rebates to a shipper in 1004, îs suL>.iect to prosecution tlierefor im- 
der the Elldns act (Act Feb. 19, 3903, c. 708, § 1, 32 Stat. 847 [U. S. Conip. 
St. Supp. 1907, p. 880]), altliougli the agreemeut therefor was ruade be- 
fore tlîe passage of sueh act. Sucli agreement was unlawful and uncn- 
foreeable under the original interstate commerce law, and the rebates 
cannot be said to hâve been "given," within tlie nieaning of tlie Elkins 
act, until their aetual payment; and, as so coustrued, the act as applied 
to sucU a case is not an ex post facto law. 

2. Same— Elkiks Act— Efeect of Repeal. 

The Elkins act (Act Feb. 10, 1903, c. 708, § 1. 32 Stat. 847 [U. S. Comp. 
St. Supp. 1907, p. 880]) is in full force as to offenses creatod there))y coiu- 
niitted prier to the time it was siiperseded by the Hepburn act (Act June 
29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1907, p. 892]). 

3. Same— PtiBLisiiED Rates— Thbough Rates. 

A carrier which accepts and earries an interstate shipment on a through 
bill of lading, opeiily charging the sum of the published local rates be- 
tween the points nauied therein, thereby créâtes a through rate and ac- 
cepta the published aggregate as the lawful through charge; and any 
rebate given therefrom is a violation of the Elkins act (Act Feb. 19, 1903, 
c. 708, § 1, 32 Stat. 847 [U. S. Comp. St. Supp. 1907, p. 880]). 

4. InDICTMENT— DUPLICITY. 

Under the provision of the Elkins act (Act Feb. 10, 1903, c. 708, § 1, 32 
Stat. 847 LU. S. Comp. St. Supp. 1907, p. 880]) making it an offense for an 
interstate carrier to "offer, graut, or give" rebates, where the transac- 
tion is completed, the substantive offense, is the payment and receipt of 
the rebate; and an indietmeut therefor is not bad for duplicity because it 
also avers the offer or agreement pursuant to which the payment was 
made. 

5. Corstitutional Law— Elkins Act— Due Pbocess of Law. 

Tlie Elkins act (Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 [U. S. Comp. 
St Supp. 1907, p. 880]) is uot uneonstitutional as depriving shippers or 
carriers of property rights without due process of law. 

On Demurrer to Indictment under the Elkins Act for Giving Re- 
bates. 

Joseph G. Dudiey, for demurrant. 
Henry L,. Stimson, U. S. Atty. 

HOIJGH, District Judge. The spécifications of demurrer may be, 
and hâve been by counsel, reduced to the following heads: (1) When 
this indictment was found, in February, 1907, there was no statute in 
force proscribing as a crime the acts complained of by the govern- 
ment. (S) To give to the statute under which the indictment is al- 
leged to bave been found a construction necessary to sustain the in- 
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dictment is to make the statiite ex post facto and therefore unconsti- 
tutional. (3) The indictment is defective in failing to sufficiently al- 
lège that the défendant transported the property at less than tariff rates, 
in that the tariff rate alleged to be violated is not shown upon the face 
of the indictment. (4) The indictment is bad for duplicity. (5) The 
statute upon which it is based is otherwise unconstitutional. 

The substance of the indictment is that in the fall of 1903 the défend- 
ant agreed with the American Sugar Refining Company to transport 
certain sugar from New York ^■'*/or Boston to Sioux City, lowa, the 
merchandise to be taken from the shipping points via divers appropriate 
raiiway lines to Buffalo, thence by steamship from Buffalo to West Su- 
perior, and thence by defendant's line of raiiway from West Superior to 
Sioux City. The published tarifï from New York ^^V*"- Boston to West 
Superior was 28 cents per 100 by ail of the several possible routes con- 
verging as above indicated at Buffalo, and at the same time the defend- 
ant's published rate from West Superior to Sioux City was 24 cents per 
100. It is alleged that the défendant agreed to return to the shipper 
out of the above aggregate tariff of 52 cents, or out of its own por- 
tion thereof, 19 cents per 100 pounds. In pursuance of this agreement 
certain sugar was transported, and thereafter, and in May, 1904, cer- 
tain rebates were paid by the défendant as the resuit of the foregoing 
arrangement. The second count of the indictment is based upon the 
same original agreement, and only varies from the first in alleging as 
the indictable offense that in June, 1904, certain other moneys were 
paid by the défendant in pursuance of the same rebating arrangement. 
In 1902, when the agreement was made, the act of î*ebruary 4, 1887, 
commonly known as the "Interstate Commerce Act," was the only 
statute presumably applicable to the transaction then contemplated and 
agreed vipon. In 1904, when the moneys were actually paid, the act 
of February 19, 1903, commonlv known as the "Elkins Act" (Act 
Feb. 19, 1903, c. 708, § 1, 32 Stât. 847 [U. S. Comp. St. Supp. 1907, 
p. 880]), was in force; and this indictment was found after the pas- 
sage of the act of June 29, 1906, commonly known as the "Hepburn 
Act" (Act June 29, 1906, c. 3591, 34 Stât. 584 [U. S. Comp. St. 
Supp. 1907, p. 893] ) and the joint resolution of June 30, 1906, de- 
claring when the Hepburn act should take effect. 

First. Although it may be assumed that no indictment could hâve 
been found under the Interstate commerce act against the carrying 
corporation, yet the arrangement above outlined was under that act 
alone illégal and unenforceable. Texas & Pacific Rv. v. Mugg, 202 
U. S. 342, 26 Sup. Ct. 638, 50 L. Ed. 1011. The said unlawful ar- 
rangement was not completed until 1904, when the moneys were paid. 
United States v. Hanley (D. C.) 71 Fed. 675. When the transaction 
was completed the Elkins act had made each and every part thereof 
not only unlawful, but a criminal offense. One part thereof, and cer- 
tainly the most important, was giving the rebate and accepting the 
same, and it is a refinement of language to say that the rebate was 
given or accepted until the amount thereof was paid. This occurred 
in 1904, and this act was the crime complained of in the indictment. 
A solvent contractor may be said to hâve given some pecuniary advan- 
157 F.— 19 
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tage to another when he has agreed to give it, his contract being en- 
forceable in ordinary course of law; but if a man agrées to give an- 
other an unlawful pecuniary advantage, something nôt enforceable at 
law atall, it appears to me plain that the person to whom the promise 
is màde has gotten nothing whatever until he has received and pock- 
eted the pecuniary fruits of such illégal arrangement. If the pay- 
ment and acceptance of thé rebate constituted a crime in 1904, I do 
not think that the passage of the Hepburn act prevented the finding 
of this indictment. On the contrary, within the period of the statute 
of limitations, I think the Elkins act is in full force as to offenses com- 
mitted prior to the passage of the' Hepburn bill, and can add nothing 
to the views expressed in U. S. v. Standard Oil Co. (D. C.) 148 Fed. 
719, U. S. V. Chicago, St. Paul, etc., Ry. (D. C.) 151 Fed. 84, and the 
décision of this court, per Holt, J., in U. S. v. D., L. & W. Ry. (filed 
February 14, 1907) 152 Fed. 269. 

Second. Assuming that the offense sought to be reached by this in- 
dictment is the giving — i. e., the paying — of rebate moneys in 1904, 
the Elkins act is not ex post facto. It did not impose a punishment 
for an act which wàs not punishable when it was committed, nor did 
it impose additional punishment for such act, nor did it change the 
rules of évidence ; and, if it did none of thèse things, it does not trans- 
gress the constitutional limitation referred to. 

Third. This ground of demurrer, if good, would open wide the door 
to easy infraction of the spirit of the acts regulating Interstate com- 
merce. It would only be necessary to issue a through bill of lading to 
a point previously so obscure as to render the publication of through 
tariff rates an idle formality, and to foUow the shipment to such ob- 
scure point by diversion orders which would effectuate the real intent 
of the parties, while rendering proof of the offense diffiicult if not im- 
possible. I think that, the moment the various carrying lines over 
which this sugar passed accepted and acted upon the through bill of 
lading to Sioux City, openly charging therefor the aggregate of the 
published tariffs as charged in the indictment, they thereby created a 
through route and accepted the published aggregates as the lawful and 
only through charge. Cincinnati, New Orléans & Texas Pacific Ry. 
Co. V. Interstate Commerce Commission, 163 U. S. 184, 16 Sup. Ct. 
700, 40 Iv.^Ed. 935. ' _ 

Fourth. The point of duplicity in an indictment entirely similar to 
this has been passed upon by this court in U. S. v. Delaware, Lacka- 
wanna & Western R. R. Co., supra. If I thought that the offense 
substantially charged in this or any similar indictment was the orig- 
inal meeting of minds pursuant to which rebate payments were made, 
this argument would hâve more weight. Under the situation hère sup- 
posed it is possible to conjure up great possibilities of oppression. If 
it be a crime to agrée to carry any commodity at less than published 
rates, and the agreement be to carry any offered quantity thereof at 
a price per 100 pounds less than the published tariff for that weight, 
it might be possible to base one count of the indictment upon each 100 
pounds transported. Without expressing any opinion as to the legality 
of such a proceeding, it would in my opinion be a great abuse of power 
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on the part of the law officer attending upon the grand jury. But it 
is an equally great abuse of the statute to argue that ail the overt acts 
flowing from an originally criminal agreement must necessarily be 
(so to speak) merged in the agreement. This is a method of cap- 
italizing offenses to be as much discouraged as the undue subdivision 
thereof. If, however, the payment and acceptance of the rebate be the 
substantial offense hère charged, then I think each substantial pay- 
ment is properly the subject of separate indictment or count, just as 
truly as each separate and distinct visit of a burglar to a chest he 
slowly rifles of a set of silverware constitutes a separate offense, al- 
though it was his original intention to take the entire set sooner or 
later. 

Fifth. I do not apprehend that the constitutionalify of the original 
interstate commerce act is at this late day sought to be attacked. But 
it is suggested that, inasmuch as by récent rulings the shipper's com- 
mon-law right to enforce by appropriate légal proceedings a reason- 
able rate of carriage is said to be taken avvay, so that not only the 
régulation, of carriers but of shippers is now vested in a commission, 
it therefore foUows that the présent statutes, as thus interpreted, con- 
stitute a deprivation of property rights without due process of law. 
The subject is an interesting one, and will doubtless receive due con- 
sidération when the régulation of commercial transactions by com- 
missioners and boards appointed by executive authority shall hâve 
more nearly approached a System than is now the case. It seems to 
me sufificient for the présent argument that property rights, however 
dear, are not to be ranked higher than those of citizenship and Per- 
sonal liberty; and it is now held that officers appointed by the ex- 
ecutive, and boards created by that authority, answering directly to 
the executive only, may pass upon the status of one who allèges 
himself to be a native-born citizen of the United States, and, by find- 
ing adversely to his assertion the place of his birth, debar him froni 
the only cotmtry that he swears he ever knew, and this without any 
recourse to the courts of his alleged native land, unless there be found 
in the proceedings of the executive malice or abuse of discrétion. 
U. S. V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040. I 
think that the deprivation hère alleged is very far within the executive 
power recognized by the case last cited. 

Let the demurrer be overruled. 



UNITED STATES v. CENTRAL VERMONT EY. 

(Circuit Court, S. D. New York. December 3, 1007.) 

Cbiminal Law— Offenses âgainst United States— Limitation. 

Kev. St. § 1044, as amended in 1876 [U. S. Comp. St. 1901, p. 725J, limit- 
jQg prosecutions for offenses not capital to three years, being gênerai in 
its language, applies to ail misdemeanors constltuting offenses ag.alnst 
the United States, whenever added by Congress to tbe list of statutory 
crimes. 
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2. Courts— State Laws as Eules of Décision— Crtminal Offenses. 

Rey. St. § 721 [U- S. Comp. St. 1901, p. 581], makiug the laws of the 
States rules of décision in tlie courts of the United States in trials at com- 
mon law, lias no application to erimiual offenses agaiust the United States. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 941, 
950. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrlû, Il C. C. A. 71 ; Hill v. Hite, 29 O. C. A. 553.] 

3. CaRBIEES— INTEBSTATE COMMEKCE— INDICTMBNT FOB GiVING lÎEIÎATES. 

An indictnieut charging a railroad company with the giving of rebates 
In violation of the Elkins act (Aet Feb. 19, liKJS, c. 708, § 1, 32 Stat. 847 
[U. S. Comp. St. Supp. 1907, p. 880]) is not deinurrable because it avers 
in separate counts différent agreements for the granting of rebates to tho 
same shipper and the paymeut of ail of sucli rebates on the same day ; 
it not appearing therefrom that tbere was but a single payment. 

On Demurrer to Indictment for Giving Rebates in Violation of the 
Elkins Act. 

James M. Gifford and Anson M. Beard, for demurrant. 
Henry L. Stimson, U. S. Attv., and Henry A. Wise, Asst. U. S. 
Atty. 

HOUGH, District Judge. Of most of the grounds of demurrer 
urged at bar it is sufificient to say that by the décisions of the lower 
fédéral courts they hâve been overruled, and such décisions must be 
adhered to until and tinless corrected on review. 

It is now argued (so far as I am informed for the first time) that 
section 1044, Rev. St. U. S! [U. S. Comp. St. 1901, p. 725], does not 
apply to misdemeanors created by statutes passed subséquent to the en- 
actment of said section, and that section 721 [U. S. Comp. St. 1901, p. 
581] is applicable. The Elkins act (Act Feb. 19, 1903, c. 708, § 1, 32 
Stat. 847 [U. S. Comp. St. Supp. 1907, p. 880]) having become law 
after the date of section 1044, it would follow that, though the period 
of limitation prescribed by the fédéral statute would not bar this prose- 
cution, the corresponding New York statute would do so. The argu- 
ment is ingénions, and appears to find some support in the language of 
Copp v. Eouisville & Nashville Railroad (C. C.) 50 Fed. 164. But 
that décision itself bas no application to the case in hand. Section 781 
is section 34 of the judiciary act of 1789 (Act Sept. 24, 1789, c. 20, 1 
Stat. 92 [U. S. Comp. St. 1901, p. 581]), and it bas been distinctly held 
that said section bas no référence to "criminal offenses against the 
United States." U. S. v. Reid, 12 How. 361, 13 L. Ed. 102^3. It fol- 
lows that section 1044, being gênerai in its language and not restricted 
by any other statute, must apply to ail misdemeanors constituting of- 
fenses against the United States, whenever added by Congress to the 
list of statutory crimes. 

From a comparison of the numerous counts in the indictment it 
seems that the payments of unlawful rebates were made in several 
cases on the same day; and it is therefore argued that such payment 
so made constituted but one offense, and that what really happened 
was that, goods having been carried over defendant's lines for a con- 
sidérable period in pursuance of an unlawful rebating arrangement, 
ail the rebate moneys which had been earned (so to speak) down to 
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the date of payment mentioned in the indictment were liquidated on 
the same day and by the saine transfer of funds. The argument then 
allèges it to be unlawful to split up the payment into as many parts as 
there were separate transactions of carriage, and make as many counts 
as there are fractional payments thus produced. My own views upon 
this point hâve been sufficiently stated in U. S. v. Great Northern R. 
Co., 157 Fed. 288. It is, however, impossible to say, from this indict- 
ment alone, that what demurrant allèges in argument is or is not the 
fact. If there was in fact but one payment, although many items of 
goods carried, I adhère to the opinion that there should be but one 
penalty inflicted for the illégal transaction; i. e., the ultimate offense 
of unlawful payment. But it is entirely compétent for the prosecuting 
officer to allège, for greater ease of proof, as many payments as there 
were items of carriage; for if the indictment declared upon one car- 
riage and one payment, and it appeared that there were many carriages 
though one payment, there would be danger of a variancc, and so, 
also, it might be impossible to prove ail the carriages and ail the rebates 
aggregating the payment made. 

Because, therefore, it does not and cannot appear, from reading the 
indictment alone, whether there was in fact but one payment on one 
day, and because, also, the séparation of counts for ease of proof is in 
my judgment lawful, though without effect upon the ultimate lawful 
penalty in the event of conviction, the demurrer must be overruled. 



UNITED SïATES v. NEW YORK CENT. & II. R. R. CO. 

(Circuit Court, S. D. New Yorlî. Deceiiiber 3, 1907. On Relienring, Deeember 

31, 1907.) 

CaEEIEES— PnOSECUTION FOB GB.'tNTING REBATES— SUFFICIENCY OF INDICTMENT. 

Section 1 of tlie Elkins act of February 19, 11)03, c. 708, 32 Stat. 847 [U. 
S. Coinp. St. Supp. 1907, p. 880], sets forth two entirely sepnrate offenses, 
the flrst beiug the failiu'e of a carrier, sul)ject to the provisions of the 
interstate coinmerte act, to file and publish tlie tariffs requircd by said 
act or strictly to observe the same, and the second the soliciting, accept- 
ing, or receiving by sucb a carrier of any rebate wheroby aiiy property 
"shall be transported at a less rate than that named in the taritïs pub- 
lished and filed by such carrier," In order to constitute an offense un- 
der tlie second provision, the tariff charged to bave been violated must 
be one published or filed by the défendant charged, and it is not sufïicient 
that in the case involved such défendant participated in a through rate 
published and filed by auother carrier, where it had not itseif published or 
filed it. 

On Demurrer to Indictment for Granting Rebates in Violation of 
the Provision of the Elkins Act. 

Austen G. Fox, John D. Lindsay, and Albert H. Harris, for de- 
murrer. 

Henry L,. Stimson, U. S. Atty., and Henry A. Wise, Asst. U. S. 
Atty., opposed. 

HOUGH, District Judge. The substantial offense charged in the 
indictment is that pursuant to agreement made in 1898, between a 
duh' accredited agent of the défendant and a similarly accredited agent 
of the Brooklyn Cooperage Company, certain goods were transported 
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in 1903 from Poplar Bluffs, Içwa, to New York City at less than the 
tariff rates; such resuit being accomplished by an agreement for re- 
bates from the légal tariff, which rebates were paid by the défendant 
in 1903 and 1904. The goods in question were transported over the 
lines of several railroads, of which the Missouri-Pacific Railway Com- 
pany was the initial carrier and the défendant the delivering carrier. 
After alleging the existence of this transportation arrangement, the 
indictment states that the "Missouri Pacific Railway Company filed 
with the Interstate Commerce Commission as required by law, and 
had published, in accordance with the directions of the Interstate Com- 
merce Commission as provided by law, a joint tariff of rates, fares 
and charges," i. e., the tariff alleged to hâve been violated by defend- 
ant's act in paying the rebates above referred to. This is the only 
allégation of the filing or pubHcation of the violated tariff; and it is 
necessarily inferable therefrom that the défendant never either filed 
or published the same, although it did participate in the transporta- 
tion, in the émoluments fîowing therefrom, and was the active mem- 
ber of the railroad partnership in the alleged violation of the law. The 
substantial ground of demurrer is that, because the New York Central 
road did not either file or publish this tariff, it committed no offense 
against the statute by paying the rebate agreed upon. 

The first section of the Elkins act under which this indictment is 
brought clearly sets forth two entirely separate offenses. The first 
is a willful failure to "file and publish the tariffs" or "strictly to ob- 
serve the same" as required by the interstate commerce act; and the 
second is ("upon the part of any carrier subject to" the Interstate Com- 
merce Act) "to offer, grant or give * * * any rebate * * * 
in respect of the transportation of any property in interstate or foreign 
commerce * * * whereby any such property shall * * * be 
transported at a less rate than that named in the tariffs published and 
filed by such carrier as required by" the interstate commerce act. In 
respect of this second offense, the statute is spécifie that "every 

* * * corporation" which shall "give * * * any such rebates 

* * * shall be deemed guilty of a misdemeanor" ; and it is with 
this misdemeanor défendant is charged. The last portion of the 
first section of the statute déclares that "whenever any carrier files 

* * * or publishes a particular rate under the provisions of the 
interstate commerce act, or participâtes in any rates so filed or pub- 
lished, that rate as against such carrier * * * jjj ^j^y prosecution 
begun under this act shall be conclusively deemed to be the légal rate, 
and any departure from such rate * * * shall be deemed to be 
an offence under this section of this act." The last quotation is no 
more than a statutory rule of évidence, and does not create any of- 
fense new or différent from those specifically described and proscribed 
in the earlier portions of the section. This is, I think, the view taken 
in United States v. Camden Iron Works (D. C.) 150 Fed. 218. It 
follows that participation in the rate filed ^°V<"" published by the Mis- 
souri-Pacific Railway would furnish a conclusive presumption against 
this défendant, were the indictment based upon an alleged failure ei- 
ther to file the tariff or "strictly to observe" the same. Piut it does 
not follow that participation in a filed or published rate renders the 
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participator liable to indictment for the second offense proscribed by 
the statute, where the rate violated had been neither filed nor pub- 
lished by the person or corporation proceeded against. The giving- of 
a rebate was only rendered a crime by the statute, which in my opin- 
ion limits the offense by plain words to the giving of rebates "where- 
by any such property (i. e., property in interstate transit) shall by 
any device whatever be transported at a less rate than that named in 
the tariffs pubHshed and filed by such carrier." The words "such 
carrier" can only refer to the carrier proceeded against, and unless 
that carrier filed or published the violated tariff the statute affords no 
remedy by indictment for the second offense enumerated. 

Whether publication without filing would furnish a lawful basis for 
prosecution need not be considered, as this indictment is spécifie that 
both filing and publication were donc by the Missouri Pacific Railway 
only. 

Demurrer sustained. 

On Reargument. 

That the construction given the first section of the Elkins act in my 
opinion of December 3, 1907, is the plain and simple meaning of the 
words used still seems to me clear. The usage of the Interstate Com- 
merce Commission and any latitude of construction in civil actions 
should not avail in construing an indictment for crime. 

Nor am I able to perceive that the interprétation given on Decem- 
ber 3, 1907, is at variance with anvthing decided in the Reichmann 
Case (C. C.) 145 Fed. 335, nor the Chicago, Burlington & Quincy R. R. 
Case in the Eighth Circuit, 157 Fed. 830. The latter case is one of a 
carrier which filed its own tariff and then took goods for transporta- 
tion under "certain tariffs * * * and joint * * * tariffs"; i. e., 
its own charges and the joint charge of its connections. AU the tariffs 
being filed, and the act of transporting the goods having made the ag- 
gregate of the tariffs the légal rate, the act of the Burlington in grant- 
ing a concession was a rebate from the through rate of which its own 
filed tariff was a part. 

I find nothing in that indictment or opinion ruling the présent cause. 
It still seems to me plain that this contention revolves around the 
meaning of the last portion of the first section of the act. The New 
York Central did participate in a filed and published rate, and it did 
départ from such rate, and such departure "shall be deemed to be an 
offense under this section of this act." But what offense, and which 
offense? Certainly an offense for which both définition and punish- 
ment can be found in the same first section, and unless both définition 
and punishment can be so found the words create an illegality, with- 
out any sanction. 

It was said to a jury in the Wood Case (D. C.) 145 Fed. 409, that it 
"may be unlawful for a carrier to give a rebate * * * on a joint 
tariff in which it participated when published by another." Be it so, 
but that is not the same thing as declaring the act as a misdemeanor; 
and, if the court in that case considered that an act unlawful under 
section 1 was necessarily indictable under the same section, I respect- 
fully differ. 
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This indictment might be reduced to its lowest terms thus : (a) The 
Missouri Pacific Railway published and filed a througii rate ; (h) the 
New York Central participated therein, and (c) departed therefrom, 
contrary to the form of the last part of the first section of the Elkins 
act; therefore (d) it committed the second offense denounced in the 
first part of the same section. 

I beiieve this is a non sequitur, and adhère to the décision filed. 



In re RUTLAND RBALTY OO. 
(District Court, S. D. Xew Yorli. March 21, 1907.) 

BANKRUPTCT — CORPOHATION-S— "MaNUFACTUBING" DEFINED. 

An allégation iii a pétition in banliruptcy against a corporation tliat it 
"is engaged in tlie business and was incorporated for tlie purpose of 
building lieuses" as against a denuirrer is sufficient to bring the corpo- 
ration witbin the scope of Banla-. Act July 1, 1898, § 4b, c. 541, 30 Stat. 
547 [tJ. S. Conip. St. 1001, p. 3423], as one engaged in "manufacturing." 

[Ed. Note. — What persons aro subject to banliruptcy law, see Mattoou 
Nat. Bank of 111. v. First Nat. Bank, 42 C. C. A. 4.] 

In Bankruptcy. On denuirrer to involuntary pétition and motion 
to vacate receivership and order for examination. 

HOUGH, District Judge. The point principally argued under the 
demurrer, i. e., whether the allégation that the Rutland Realty Com- 
pany "is engaged in the business and was incorporated for the purpose 
of building houses," brings the alleged bankrupt within the scope of 
the act of 1898, raises a question of considérable doubt which requires, 
and will some time receive, the attention oi the appellate tribunals. 

The question ought not to be left on demurrer. Evidence should 
be taken before such a question is decided ; but, as this matter stands, 
the demurrer must be decided in accordance with familiar principles, 
i. e. (1) that every intendment of a pleading shall be taken against a 
demurrer, and (2) that section 4b of Act Tuly 1, 1898, c. 541, 30 
Stat. 547 [U. S. Comp. St. 1901, p. 3423], in so far as it enumerates 
the classes of corporations subject thereto, is to be strictly construed. 
In re N. Y. & New Jersey Ice Lines, 147 Fed. 214, 77 C. C. A. 440. 

Acting under the first principle, I understand the allégation of the 
pétition to raean that the alleged bankrupt did not buikl its own house, 
but built, or tried to buikl, or intended to buikl, houses generally, to 
be sold. The most philosophical définition of "manufacture" known 
to me is the language of Justice Brown in Tidewater Oil Co. v. U. S., 
171 U. S. 216, 18 Sup. et. 837, 43 L. Ed. 139, viz., that the Word is 
now "ordinarily used to dénote an article upon the material of which 
labor has been expended to make the finished product." It is hard to 
conceive of any human action more accurately corresponding to this 
description or définition than the building of a house ; and one of the 
définitions of "build," found in the Century Dictionary, is to "form by 
uniting materials into a regular striicture." Turning to the décisions, 
the Columbia Iron Works v. National Lead Co., 11 Am. Bankr. Rep. 
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340, 127 Fed. 99, 62 C. C. A. 99, 64 L. R. A. 645, and In re Marine 
Construction & Dry Dock Co., 11 Am. Bankr. Rep. 640, 130 Fed. 446, 
64 C. C. A. 648, certainly hold that shipbnilding is manufacture ; while 
In re Niagara Contracting Co. (D. C.) 11 Am. Bankr. Rep. 643, 127 
Fed. 783, distinctly hokls that "the construction of buiklings and 
bridges" is within the act. 

Remembering the second canon of construction, i. e., that the enu- 
meration of corporations is to be strictly construed, I cannot but think 
that where a statute déclares that ail corporations shall be taxed except 
manufacturing cor]rorations that the word "manufacturing" should be 
construed as strictly in favor of the tax as any one could désire the 
construction of the same word under the act of 1898. Yet under a 
Pennsylvania act of this nature bridge building companies bave been 
held to be manufacturing companies (Commonwealth v. Pittsburgli 
Bridge Co., 156 Pa. .507, 27 Atl. 4 ; Commonwealth v. Keystone Bridge 
Co., lo6 Pa. 500, 37 Atl. 1) ; so, also, of the disposing of garbage 
with incidental production of fertilizers (Southern Chemical, etc., Co. 
V. Board of Assessors, 48 La. Ann. 1475, 31 South, ol); the produc- 
tion and distribution of electricity, although the génération of electric 
current is but the guiding into a new channel of a natural élément or 
force (People v. Wemple, 129 N. Y. 543, 29 N. E. 808, 14 L. R. A. 
708; contra, Commonwealth v. Northern Electric, etc., Co., 145 Pa. 
105, 32 Atl. 839, 14 L. R. A. 107, Commonwealth v. Edison, etc., Co., 
170 Pa. 231, 32 Atl. 419) ; so, also, of the production of gas, although 
that is but a product of nature freed from its environment by mechan- 
ical process (Nassau Gas Eight Co. v. Brooklyn, 89 N. Y. 409). 

On the other hand, the Court of Appeals of this state, which has at 
times interpreted the word "manufacturing" c|uite widely, uses in Peo- 
ple V. N. Y., etc.. Dry Dock Co., 92 N. Y. 487, the illustration of house 
building as something that would not conie within the term "manufac- 
ture." This is by no means a fuH view of the cases ; but taken in con- 
junction with the décision upon which the demurrer relies (Butt v. 
MacNichol Construction Co., 140 Fed. 840, 73 C. C. A. 252) it serves 
to show the impossibility of reconciling the décisions seeking to inter- 
pret this common word. 

In truth the commonest words, when placed in statutes, are far more 
difficult of accurate interprétation than words of spécial or technical 
signification. The attrition of daily use makes them apt to convey 
some idea, but inapt to accurately express a technical idea. Under 
such circumstances it seems to me best to bave resort to the widest and 
most gênerai meaning of the word, and to consider whether such mean- 
ing is suitable and appropriate for the purposes and object of the stat- 
ute which contains the word considered. I perceive no reason why a 
building company should not be within the purview of the bankruptcy 
statute as much as one engaged solely in the manufacture and sale of 
clothing or other familiar product. The first branch of the demurrer 
is overruled. 

I can find no support for the pétition under the second branch of 
the demurrer. A considération of the circumstances in Cobb v. Over- 
man, 109 Fed. 65, 48 C. C. A. 323, 54 L. R. A. 369, and Hibberd v. 
Bailey, 139 Fed. 575, 64 C. C. A. 143, shows the necessary limitations 
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surrounding the words "provable debt." The petitioner Marcuson has 
no provable debt, so far as the pétition shows, because he is under no 
fixed liability. There is nothing debitum in prœsenti ; and, although 
his liability may be solvendum in futuro, there is absohitely nothing to 
show at what figure it wiU be liquidated, and until it is liquidated there 
is nothing due at ail. 



In re CIÎDRCH OONST. CO. 
(District Court, S. D. New York. April 3, 1007.) 

J. Bankhuptoy— CoBPOKATioK,s— "Manufactuking" Depined. 

A corporation wlilcli makes something for profit is a manufacturer of 
that somethiug witliin the meaning of Bankr. Act July 1, 1898, c. 541, § 
4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423J, aud it makes no différ- 
ence whetlier tlie thlng so made or manufactured is affixed to the realty 
or a part of the realty or is a mère chattel. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 6, Bankruptcy, § 17. 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2. Same— Vacation of Rbceiveesuip. 

A court of bankruptcy has discrétion to discharge a receiver appointed 
pending hearing on an involuntary pétition against a cori)oration, where 
it appears probable that by so doing the corporation may be euabied to ob- 
tain money and avoid Insolveucy. 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 6, Bankruptcy, § 165.] 

In Bankruptcy. On motion to vacate receivership. 

S. S. Myers, for petitioning creditors. 
A. T. Kiernan, for Church Const. Co. 

HOUGH, District Judge. The motion to vacate the receivership 
is granted, but not upon the ground of lack of jurisdiction in this court. 
Admitting the truth of ail the statements concerning the nature of the 
construction company's business, made either in the pétition or at bar, 
I remain of the opinion expressed in Re Rutland Realty Company 
(D. C.) 157 Fed. 296, that one who makes something for profit is a 
manufacturer of that something, and that it makes no différence wheth- 
er the thing so made or manufactured is affixed to the realty or a part 
of the realty, or a mère chattel. The same argument that concludes by 
finding the making or building of a house not a manufacture of the 
house because the same is a portion of the real estate, which certainly 
was not made or manufactured by man, would take away the name of 
manufacturer from one who made, by building in place, the détails of 
the house, e. g., mantelpieces or the like. It is also improper that the 
motion should be granted for the reason above adverted to, because 
the matter is one of importance, and therefore should be decided upon 
the pleadings and after évidence, and in such shape that it can be con- 
veniently and thoroughly reviewed. 

The business situation, however, continues to appeal to me strongly. 
Being assured by well-known counsel, long personally known to me, 
that the intervention of a receiver in bankruptcy takes away ail hope 
of that immédiate supply qf funds absolutely necessary for the re- 
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suscitation of the alleged bankrupt, and there being no body of credit- 
ors apparently back of this bankruptcy pétition who can or will do as 
much, I hâve deterinined iipon this ground alone to vacate the receiv- 
ership and discharge the receiver. 

If the petitioners are ultimately able to iiphold their pétition, the gên- 
erai creditors will obtain the benefit of bankruptcy proceeding ; and if 
they do net so sustain their pétition, they ought to be grateful for the 
diminution of their liability by the step now directed. 

The receiver will, in the event of adjudication, make application for 
his expenses and fées out of the estate, and in the event of adjudication 
being denied such fées and expenses must take the course indicated by 
the récent décision in Re Lacov, 142 Fed. 960, 74 C. C. A. 130. 



In re KINGSTON REALTY CO. 
(District Court, E. D. New Yorlî. October 28, 1907.) 

1. BANKETJPTCY— COBPOBATIONS SUBJECT TO ACT— NATUEE OF BUSINESS 

The jurisdietion of a court of banl<rupte.y to adjudicate a corporation 
a bankrupt as one engaged ïirineipally in manufacturing, trading, or mer- 
cantile pursuits, etc., within the meaniug of Banlîr. Act 1898, § 4b, c. 541, 
30 Stat. 547 LU. S. Comp. St. 1901, p. 3423], is to be determined by the 
business in which the corporation was actually princlpally engaged at the 
time of the flling of the pétition, anâ it Is not a défense to the proceed- 
ing that such business was ultra vires. 

2. Same— "Teading" akd "Meecantile Pursuits" Defined. 

The terms "trading" and "mercantile pursuits" as used In Bankr. Act 
1898, § 4b, c. .541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], are not con- 
fined to chattels, but œay inelude dealing in reai estate ; and a corpora- 
tion, organlzed for "purehasing, holding, injproving by grading, paving, 
sewering, and construction of houses and other buildings, and the selling 
and leasing of real estate" which carried on ail of such business, and also 
incideutally wauufactured building materjals which It both used and sold, 
Is withim the statute and may be adjudged an involuntary bankrupt. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, pp. 
4477, 4478; vol. 8, pp. 70.53, 7054. 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

In Bankruptcy. On pétition in involuntary bankruptcy. 

George D. Beattys, for petitioning creditors. 

Hamilton & Beckett, for intervening respondent creditor. 

CHATFIEIyD, District Judge. The bankrupt corporation was or- 
ganized under and by virtue of the laws of the state of New York in 
January, 1903, to carry on the "purehasing, holding, improving by 
grading, paving, sewering, and construction of houses and other build- 
ings, and the selling and leasing of real estate in the borough of 
Brooklyn, city of New York." An involuntary pétition in bankruptcy, 
foUowed by the appointment of a receiver, is now opposed by the an- 
swer of an intervening creditor, on whose application an exécution had 
been levied just prior to the filing of the pétition herein. This cred- 
itor raises the issues of insolvency, and the validity and amount of the 
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petitioning creditors' daims. He also attacks the jurisdiction of this 
court, on the ground that the alleged bankrupt is not a corporation 
"engaged principally in manufacturing, trading, printing, publishing, 
mining, or mercantile pursuits."' 

Testimony has been produced iipon the trial of this issue to the 
effect that the corporation has bought and sold land, both vacant and 
improved, built bouses on other persons' property, and on their own 
land, made concrète blocks and other building materials and articles 
out of brick, cément, and stone, sometimes using and sometimes selling 
the product, sold the land with the houses built by them, bought brick 
and builders' supplies, of which part was used and part sold, if a profit 
could be obtained, leased and maintained buildings of ail sorts, and, 
in short, carried on ail of , and more than, the business authorized by 
its certificate of incorporation. Under the guise of "holding and leas- 
ing," it has also within a year maintained and run, as proprietor, a 
large hôtel building in Brooklyn, in which apartments are rented, but 
the expense of the oiîîce, restaurant, and gênerai service was paid for 
by the alleged bankrupt corporation. A summer hôtel was also built 
and run during a preceding season by this corporation, but this was not 
open at the time of iiling the pétition herein. The testimony sufïi- 
ciently shows insolvency and the existence of the petitioning creditors' 
claims, to an amount over $1,000. 

The issue which must be eonsidered therefore is whether the cor- 
poration was engaged in such a business at the time of filing the pé- 
tition, or within a reasonable period prior thereto, as to give this 
court jurisdiction to act in bankruptcy, under the language of the 
statute above quoted. The créditer makes the objection that some of 
the activities of this corporation seem to be ultra vires. It is claimed 
on his behalf that advantage cannot be taken of certain incidental 
forms of business which might be deemed "manufacturing." It might 
just as pertinently be urged in opposition that this créditer lays great 
stress upon the argument that running a hôtel is not such a business 
as to bring a corporation within the bankruptcv statute. In re U. S. 
Hôtel Co., 134 Fed. 225, 67 C. C. A. 153, 68 L. R. A. 588. Surely 
there is considérable ground for doubt as to the right to carry on the 
hôtel business under the charter of the company. But this argument of 
ultra vires does not seem to apply. A corporation acting ultra vires 
would not be allowed to prove its own wrongdoing, in order to avoid 
the words of the statute "engaged principally in." The certificate of 
incorporation is not conclusive, and the actual principal occupation is 
the basis of jurisdiction. 

But in the case at bar, aside from incidental ventures or opportuni- 
ties for a profitable sale, appearing in the course of its regular business, 
how is the Kingston Realty Company shown to be engaged principally 
in "manufacturing, trading, or mercantile pursuits ?" 

The bankruptcy law of 1867 (14 Stat. 335, c. 176, § 37 ; Rev. St. 
1878, tit. 61, c. 6, § 5132) contained the following language: "Ail mon- 
eyed business or commercial corporations and joint-stock companies." 
This provision was changed, and the scope of the bankruptcy act lim- 
ited and more specifically defined by Act July 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3418], a mining corporation being spe- 
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cifically included by the amendment of 1903. x\ct Feb. 5, 1903, c. 
487, 32 Stat. 797 [U. S. Comp. St. Supp. 190.5, p. 682]. 

It bas been universally held that the law must be construed strictlv 
(In re N. Y. & N. J. Ice Unes, 117 Fed. 214, 77 C. C. A. 440), and 
the production, care, storage, and sale of ice is in that case held to be 
neither manufacturing nor trading. But much conflict has arisen, 
and the varions opinions interpreting the word "manufacturing" were 
recited and carefuUy analyzed in the case of In re First Nat. Bank of 
Belle Fourche et al., 152 Fed. 64, at page 67, 81 C. C. A. 260. There- 
in the court takes a broad view of the scope of this statute, and the 
same position has recently been taken by the District Court of the 
Southern District of New York. In re Church Const. Co. (decided 
April 3, 1907) 157 Fed. 298. 

Upon motion, the petitioning creditors herein hâve been allowed to 
include the allégation of "manufacturing" in their pétition against 
the Kingston Realty Company; but it seems to the court that what- 
ever manufacturing business was done by the Kingston Realty Com- 
pany, even if the term "manufacturing" be taken in its broadest sensé, 
was merely in the carrying on of incidental and comparatively small 
portions of its entire activities, with one exception. When occupied 
in putting up bouses for the purpose of sale, and in preparing parts 
of those houses, the Kingston Realty Company vi^as "manufacturing," 
within the language of the cases above cited, especially that of In re 
First Nat. Bank of Belle Fourche, supra, which is the latest authorita- 
tive interprétation of the statute. It would be difficult to détermine 
whether this business of building houses occupied to a majority ex- 
tent the activities of the company, even when in the fuU course of 
building opérations ; but, in the long run, it seems impossible to con- 
sider that any work which could be called "manufacturing" could be 
said to bave been the principal pursuit in which the company was en- 
gaged, and we must therefore consider whether it was engaged in a 
trading or mercantile pursuit before coming to a conclusion. Thèse 
terms, "trading" and "mercantile," bave also been the basis of many 
interprétations and many décisions. In re U. S. Hôtel, supra; In re 
N. Y. & N. J. Ice Lines, supra; In re N. Y. & Westchester Water 
Co. (D. C.) 98 Fed. 711; In re Phila. & Lewes Trans. Co. (D. C.) 
114 Fed. 403 ; In re Surety Guarantee & Trust Co., 121 Fed. 73, 56 
C. C. A. 654; In re MacNichol Construction Co., 134 Fed. 979 (D. 
C.) affirmed Butt v. C. F. MacNichol Const. Ce, 140 Fed. 840, 72 
C. C. A. 252 ; and many others. 

The primary distinction between real estate and personal property 
is urged by the objecting creditors. It is argued, and some of the 
cases cited seem to uphold the idea, that "trading and mercantile pur- 
suits" implies merely shopkeeping, or the buying and selling of chat- 
tels, and what is ordinanly known as merchandise. But, as we bave 
seen, the gênerai tendency of the courts with référence to the word 
"manufacturing" has been to obUterate the arbitrary distinction be- 
tween the product of a factory and the product of a manufacturing 
process, even if the latter is appliec* to fixtures or portions of real 
estate. It is difficult to see, under such an interprétation of the stat- 
ute, why "trading and mercantile pursuits" should be confined to chat- 
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tels. There is nothing in other parts of the statute to indicate the 
intention of Congress, and the words would seem to hâve been chosen 
with a view to covering occupations in which there were tangible as- 
sets, upon which a holding out and obtaining of crédit had been ex- 
istent, rather than to arbitrarily draw the Hne between différent busi- 
ness concerns, occupying stores and offices in similar ways, but dif- 
fering in the nature of the commodity in which they are dealing. 

Farmers, tillers of the soil, etc., are omitted because of public poli- 
cy, but mining corporations were included by express amendinent, 
when the attention of Congress was called to the fact that they were 
neither manufacturing, trading, or mercantile corporations. And this 
amendment would indicate that Congress had not only an intent to 
exclude corporations not specifically covered, but also an intent to 
hâve the language of the statute applied to ail corporations included 
in the terms used, without distinction as to their dealing in realty or 
Personal property. The words "tradesman" and "in trade" hâve a 
meaning frequently applied as the opposite of living upon an income 
or salary, and the term "mercantile pursuit," in the divergent and ex- 
tremely specialized occupations of the présent day business man, for 
which occupations the présent bankruptcy statute must hâve been in- 
tended to provide, cannot be limited to a narrow etymological défini- 
tion. If the uniform tendency of the courts in construing the bank- 
ruptcy statute strictly had been to exclude everything except those 
occupations coming under some dictionary définition, it might be easy 
to follow the Hne of démarcation, and to hold that the Kingston 
Realty Company was without the scope of the term. But in the light 
of the application of the statute, which has been made by the various 
courts in the direction of includJng occupations not plainly intended 
by the act of Congress to be excluded, the Kingston Realty Company 
must be considered to hâve been principally engaged in a trading and 
mercantile pursuit, as well as incidentally doing some manufacturing. 

As to the hôtel business, the corporation was apparently drifting 
away from the occupations in which it had been previously engaged. 
The conveyances of its real estate as security within a short time prior 
to the filing of a pétition in bankruptcy, and the taking up of the man- 
agement of this hôtel, were fast producing a condition in which ail 
semblance of a realty company raight hâve been lost. But within a 
short time before the filing of the pétition the corporation was occu- 
pied in such a business that its creditors could properly rely on the 
protection of the bankruptcy statutes, and the testimony adduced does 
not show, in the opinion of the court, a departure from the regular 
business of the Kingston Realty Company to such an extent as to in- 
dicate that it was principally engaged in other than manufacturing, 
trading, and mercantile pursuits. 

The issues as to insolvency, the amount and validity of the peti- 
tioning creditors' claims, and the jurisdiction of the court, upon the 
grounds of occupation, will be decided in favor of the petitioning 
creditors, and a decree may be submitted accordingly. 
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In re KINGSTON REALTY CO. et al. 

(District Court, B. D. New Yorlc. December 2, 1007.) 

Bankruptcy— Réclamation of Peopebty bt Seller— Passing of Title. 

Olaimant made certain sliow case fixtures for a store building of the 
banlirupts under a contraet in the usual forui of builders" contracts, by 
whieh 85 per cent, of the priée was to be paid on architect's certifioate 
on delivery, and the balance when the fixtures were in place and accepted. 
They were delivered, boxed, and the architect's certificate was obtained, 
but bankruptcy having intervened payment was not made and claimant 
elected to retain the goods. Ueld, that there had been no delivery which 
passed title, and that claimant was entitled to reclaim the property. 

In Bankruptcy. On pétition for réclamation of property. 

William Cari (Cyrus C. Miller, of counsel), for pétitioner. 
Robert F. Randall, for receiver. 

CHATKIELD, District Judge. The goods sought to be obtained 
are show case fixtures, to be made, set up, and delivered under a con- 
traet in the form usual for builders' contracts with relation to struc- 
tures upon real estate. Eighty-five per cent, of the contraet price was 
to be paid upon architect's certificates on delivery, the balance when in 
place and accepted. The goods were sent to the store of the bank- 
rupt, and then an attempt was made to get a certificate from the ar- 
chitect. After some days this was done, and payment demanded. The 
goods were still boxed, and as payment was refused the contracter elect- 
ed to take his goods back. Under ordinary circumstances there would 
be no question. Bankruptcy, however, occurring before the élection 
•could be made or carried out, it is necessary to consider whether the 
rights of other creditors hâve intervened. 

If the transaction was one of sale upon payment, then title did not 
pass, unless there was a waiver of the condition. Empire State Type 
Founding Co. v. Grant, 114 N. Y. 40, 21 N. E. 49, and Gibson v. To- 
bey, 46 N. Y. 637, 7 Am. Rep. 397. There was apparently no waiver, 
and nothing from which to in fer an intent to waive or to give up a 
right to the fixtures before payment. If the transaction be looked at 
from the standpoint of a building contraet, with the requirement of 
final certificate before the work was actually accepted, then there is 
still less ground for assuming delivery. Title might pass as fast as 
material is made a part of the real estate, but not when sent to the 
ground merely for inspection to be paid for on certificate. 

The creditor elected to take his goods, which are appraised at about 
one-fourth of 85 per cent, of the contraet price. He agrées to give a 
Telease to the bankrupt estate of ail claims under the contraet, and to 
waive any claim for damages under his contraet. He should be al- 
lowed to hâve the goods without the necessity of réclamation proceed- 
ings. 
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TWEEDIE TRADING CO. v. STRONG & TROWBRIDGE CO. 
{District Court, S. D. New Yorli. November 1, 1907.) 

SiiiPPiNG— Demtjbrage— Delay in DisChabging. 

Where, by the tenns of bills of lading for a cargo to be delivered at 
Takao, Formosa, tlie sbip was entitled to coiumenee discliar^iug imine- 
diately on beiiig ready and to iiroceed continnously at ail siieb bourg as 
tbe custoni bouse or port authorities migbt give permission, the charter- 
ed owner was entitled to recover demurrage for delay caused by the 
failure of the consignée to furnish suiHcient lîghters or men ; also, 
helû, that tbe days of discharge were not coniined to custom house bours 
where sucb hours were not, in fact, observed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 570. 

Demurrage, see notes to Harrlson v. Smith, 14 C. C. A. 657 ; Randall 
V. Sprague, 21 C. C. A. 337; Hagerman v. Norton, 4(S C. C. A. 4.J 

In Admiralty. Suit for demurrage. 

Wheeler, Cortis & Haight and Ralph J. M. Bullowa, for libellant. 
Daniel Nason and Edward G. Benedict, for respondent. 

ADAMS, District Judge. Tliis action was brought by the Tweedie 
Trading Company, the chartered owner of the steamship Myrtledene, 
to recover from the Strong & Trovvbridge Company, a balance of cer- 
tain demurrage on the steamer, claimed to amoimt to $6,325.96, said to 
be due by reason of the détention of the steamer at Takao and Keelung, 
Formosa, in October and November, 1904. On the llth of March, 
190-!:, the foUowing contract was made between the parties : 

"New York, March llth, 1904. 

Engaged for account of Strong & Trowbridge Co., who agrée to sbip per 
steamer of tirst class insurance, to make Juiy shipmeut VMi, from Sparrows 
Point, Miirylaud, to ïakao, Formosa, without transsliipuient, and ïhe Tweedie 
Trading Co., Steanisliip Agents, who agrée to furnish tonnage to suit freight 
room for about three thousand to thirty one hundred (3000 to 3100) tons, 
quantity at shipper's option, of steel rails and aceessories, say bars, bolts, 
spikes, etc. * * * The Lighterage at Takao, if any, to be at the risli 
and expense of cargo. * * * 

This contract is made subject * * * to tenns of Bills of Lading in use 
by Steamers' Agents for regular lines to the East. * • * " 

A similar contract was made for 300 tons of rails &c. for Keelung, 
dated March 14, 190-i, supplemented by a freight engagement for 750 
kegs of nails, dated May 10, 1904. 

The forms of bills of lading referred to, when submitted for ap- 
proval, contained the following typewritten clause in the margin: 
"Consignées tô receive cargo at destination as fast as steamer can de- 
liver" but this was stricken out by the respondent and the contract 
governing delivery was as follows : 

"6. — Also, that the goods are to be received by tbe Consignée Immme- 
dlately the Vessel is ready to discharge, and continuously at ail such bours as 
the Custom House or Tort Authorities niay give permission for the shjp to 
work, or if necessary to discharge into lighters at the risk and expense of 
tîie Consignées." 

Under this contract, the steamer loaded, July 23rd, at Sparrows 
Point, Baltimore, Maryland, at the rate of about 600 tons per day, 10,- 
642 Steel rails, with angle plates, spikes and bolts, for Takao and 1,065 
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rails, with the plates &c. for Keelung. She proceeded first to Takao, 
where she arrived October 20th. She made her custom house entries 
on that day and was ready for discharge on the morning of the 31st, 
from which day she was at ail times ready to discharge her cargo but 
did not succeed in getting it ont nntil November 18th, when she sailed 
for Keelung and discharged her cargo for that place. 

The main controversy is with respect to the considérable delay in dis- 
charging at Takao. It is possible that there may hâve been some slight 
delay at Keelung, but that has not been urgently pressed. The prin- 
cipal attention of the litigants has been given to Takao and it will not 
be necessary to consider the other place. 

It appears quite clearly that owing to the Government demand for 
lighters, during the Russo-Japanese war, an insufhcient number was 
supplied at Takao for the discharging of the steamer and such as were 
on hand for the purpose were frequently withdrawn to be used in con- 
nection with the loading of other steamers engaged in transporting 
war supplies, principally rice. Moreover, they were not sufficiently 
manned, which also caused some delay. 

The steamer was ready at ail times to discharge from ail of her four 
hatches. An extra set of chain slings were supplied by the steamer at 
Takoa but that was a measure of précaution and the set was not needed. 

The libellant urges that there should hâve been discharged 600 tons 
per day, but it was necessary that the steamer should lie in the open 
sea during the discharge, be subjected to such weather as should pre- 
vail, which several times made rough seas inimical to discharge, and 
that lighters should be used. This meant the loss of some time and 
it could scarcely be expected that the discharge would be as fast as the 
loading of the vessel, lying at a wharf in the protected harbor of Balti- 
more, where ail the facilities of a well equipped establishment were 
available. It seems that if men and lighters had been supplied as they 
should hâve been, the discharge would hâve been about three times as 
fast as it was — about 80 tons per day — but I shall not pass upon this 
question. I will leave it to the commissioner to whom it is necessary 
to refer the matter, to détermine this as well as the rate of demurrage 
and the number of days' détention. 

The custom house hours were from 10 a. m. to 4 p. m., but that can 
not be considered as constituting a day, because the discharge actually 
commenced some days as early as 7 o'clock and continued to 6 o'clock. 
This may hâve been by permission or by custom but in any event, the 
days were not in practice confined to the custom house hours. 

Decree for the libellant, with an order of référence. 



THAJIES TOWBOAT CO. v. PENNSYLVANIA R. CO. 

(District Court, S. D. New York. November 9, 1007.) 

Collision— TuG s witji Tows Meeting — Faii.ure to Control Tow. 

A collision between the hawser tovvs of two meeting tugs, In the Kills 

opposite Elizabethport, N. .1.. held due solely to the fault of the tug, which 

was proceeding eastward with the flood tide, having a tow of 19 barges 

about 1,000 feet in length, because of her failure to keep her tow on the 

157 F.— 20 
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starboard slde of tlie chanuel by means of a helper or otherwise. A 
claimed gênerai custom for the tow navigating against the tide to stop 
and yield the channel to one going with the tlde held not sustained by the 
évidence, nor applicable to the facts, inasmueh as the tug claimed it did 
not insist uppn it by signais, but initiated a passing agreement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 71.] 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers, for libellant. 
Robinson, Biddle & Ward, for respondent. 

ADAMS, District Judge. This was a cause of collision which oc- 
curred between the scow Busy, the tail boat of a hawser tow of the 
Pennsylvania Railroad Company's tug No. 33 and the barge Ray, the 
port boat in the hawser tow of the tug Aries, about 7 :30 a. m., No- 
vember 17, 1906, in the Kills opposite Elizabethport, New Jersey. 
The No. 33 had a tow of 19 barges, bound from South Amboy to 
New York, made up in 6 tiers of 3 loaded boats each and a light 
scow tailed on to the port boat of the sixth tier. The length of the tow 
was about 1,000 feet, of which the hawser constituted 350 to 300 feet. 
The Aries was bound from the East to Port Reading with 4 light 
barges in tow in one tier on two hawsers of about 40 fathoms in length. 
The width of the Aries' tow was about 120 feet. The tide was fliood, 
running to the northward and eastward. 

The libellant charges the No. 32 with faults as follows : 

"(1) In that said steamtug 'No. 32' while proceeding with a fair tide was un- 
able to keep her tow in line on account of the absence of a helper. 

(2) In that said steamtug 'No. 32' did not keep her tow upon the right-hand 
side of the middle of the channeî as she was bound to do. 

(3) lu that said steamtug 'No. 32' perruitted her tow to sag across the chan- 
nel thereby coming in contact with the barge 'Ray,' * * *." 

The respondent charges the Aries with faults as follqws : 

"1. In not answering the first signal of one whistle from the tug 'No. 32.' 

2. In not stopping and waiting for the 'No. 32' and her tow to pass, it being 
customary at that point for vessels with light tows on the flood tide to wait 
for vessels with loaded tows to pass by. 

3. In proceeding on and attempling to pass between the steamship and the 
'No. 32's' loaded tow when those on the 'Arles' must hâve seen that there 
was danger of collision." 

The channel at the point in question is from 450 to 500 feet wide. 
On the north side there is a wharf about 900 feet long, extending 
along the channel. There is a bend in the river at the point so that 
the channel which previously ran about north-east, took a direction 
there of about east. The long wharf was occupied by two or three 
vessels. One of them, a steamer of about 60 feet in width, was in 
a position to receive the strength of the current on her side. When 
the Aries was approaching a place in the channel opposite the steam- 
er, the No. 32, then approaching the bend, blew the Aries a signal 
of one whistle. The pilot of the Aries did not hear the signal and 
the No. 32 repeated it. The last signal was heard and answered with 
a similar whistle by the Aries. The No. 33, however, was unable to 
keep her tow on the starboard side of the channel, and noticing dan- 
ger of collision when the vessels were near together, the No. 32 blew 
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an alarm signal. The pilot of the Aries had also noticed the danger 
by this time and had stopped her engine. The collision, however, 
occurred by the Busy striking the Ray a blow of some severity, caus- 
ing the damage, said to hâve amounted to about .$1,300. 

The defence of the respondent is that the Aries should not hâve 
attempted to pass the No. 32's tow at this narrow place, as its swing- 
ing to the north side of the channel required the Aries to stop and 
hoid her tow before reaching the danger point, by making fast to the 
piers or some stakes in the vicinity or by means of her propeller, vvhile 
the No. 33 and tow passed. Considérable testimony was given on 
behalf of the contention respecting a cnstom to such effect and while 
it appeared that the railroad tows generally gave the tow going with 
the tide the right of way, yet a gênerai custom binding upon ail navi- 
gators was not established. It was the duty of the ISFo. 32 to keep 
her tow on the starboard side of the channel by the use of a helper if 
it could not be donc otherwise and such duty could not be avoided 
by testimony to the effect that it was not customary to resort to a 
helper because other tows, the towers of which might désire the same 
favor, usually kept out of the way of the tow going with the tide, 
in order that the îatter might occupy the whole channel, if necessary, 
to enable it to navigate with a single tug. Moreover, the conduct of 
the navigator of the No. 32 was not consistent with such navigation. 
He at first blew a single blast of his whistle to the Aries, which in- 
dicated a passing to the right. Doubtless at that time, the Aries was 
in a position to stop and await the passing of the No. 33 but the sig- 
nal was not heard, whereupon, after a short interval, the No. 32 blew 
another signal of the same kind. The second signal was answered 
with a single blast and the Aries kept on until she was opposite the 
steamer lying at the wharf, when the No. 32, seeing that a colHsion 
Would probably take place, blew an alarm signal. It was then too 
late for the Aries to keep out of the way of the last boat in No. 32's 
tow and the collision took place. Probably the principal damage 
was caused by the fact that the Busy ran 4 or o feet outside of the 
line of the tow through being made fast with too much line. The 
tow was not properly made up in this respect and what otherwise 
would probably hâve resulted in a collision without serions damage — 
the boats coming together with their sides and slipping by — made a 
serious contact through the bows striking. The master of the No. 32 
should hâve known of the danger and not invited the Aries to attempt 
a method of passing of which the No. 32 could not perform her part 
by keeping her tow on the starboard side of the channel. 

The fault of the Aries in not hearing and answering the first signal 
of the No. 32 was obviously not contributory to the collision and may 
be disregarded. 

Decree for the libellant, with an order of référence. 
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In re COE et al. 

(District Court, S. D. New York. November 27, 1907.) 

No. 9,649. 

1. Bankruptcy—Partnership— SuRviviNG Partners. 

Under Baiikr. Act Jiily 1, 1808, c. 541, § 5, 30 Stat. 547 [U. S. Comp. 
St. 1901, p. ,3424], a partuersbip after its dissolution by tjie deatli of one 
partner may be adjudged a baukrupt, and lu sueb a case the proceediugs 
are not invalidated by the tact that tlie pétition did not refer to the de- 
coased partner nor disclose that the partners uamed were surviving part- 
ners, where the business was being coutinued as provided in the partner- 
ship articles. 

[Ed. Note. — For cases in point, ses Cent. Dig. vol. 6, Bankruptcy, § 57.] 

2. Same. 

Where the widow and exeeutrix of a deceased partner had aetual knowl- 
edge of the institution of bankruptcy proceediugs against the partner- 
ship after the testator's death, she is not entitled to hâve the adjudication 
set aside after a composition bas been coullriued merely because her tes- 
tator was not named as a partner. 

In Bankruptcy. 
See 15é Fed.'l62. 

Kellogg & Rose, for petitioner. 
B. F. Jones, for bankrupts. 

HOLT, District Judge. This is a motion by the widow and execu- 
trix of Marvin C. Stanley to vacate the adjudication in bankruptcy 
in this case of Edward P. Coe and William H. Knox, individually and 
composing the firm of Cadenas & Coe, and ail proceedings had there- 
under, including ail the proceedings for a composition. Prier to Feb- 
ruary .1, 1907, Edward P. Coe, William H. Knox, and Mervin C. Stan- 
ley composed the firm of Cadenas & Coe. On that date Stanley died. 
The articles of partnership provided that, in the event of the death of 
one of the partners, the partnership should continue for the balance 
of the calendar year. After February 1, 1907, the surviving partners, 
Knox and Coe, continued the business for 15 days, and on February 
15th they, as surviving partners of the firm of Cadenas & Coe, executed 
an assignment for the benefit. of creditors. On March 13, 1907, an 
involuntary pétition in bankruptcy was filed by three creditors of the 
firm of Cadenas & Coe, who alleged in their pétition that the indebted- 
ness to éach was created in the month of January, 1907. The pétition 
alleged that Coe and Knox for the greater portion of the six months 
next preceding had been engaged in business urider the firm name of 
Cadenas & Coe. It contained no référence to the fact that Stanley 
had been a member of the firm, or that Coe and Knox were the sur- 
viving partners. The adjudication "decreed that tire said Edward P. 
Coe and William H. Knox, individually, and said firm of Cadenas & 
Coe, be and they hereby are declared and adjudged bankrupts." As 
originally drawn, this paragraph provided that Coe and Knox, indi- 
vidually and composing the firm of Cadenas & Coe, be adjudged bank- 
rupts, but, in the decree, when signed, the words "composing the" 
were struck out, and the word "said" substituted in their place, and 
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Judge Hough wrote his initiais upon the margin opposite such cor- 
rection. After the adjudication a trustée was duly appointed, and 
thereafter an order of composition was made, and this motion to va- 
cate ail the proceedings was made just before the time fixed for the 
payment of the composition. 

The papers show that Stanley, at the time of his death, had over- 
drawn, and was indebted to his firm, in the sum of more than $35,000, 
and that early in February, after the death of Stanley, and before the 
gênerai assignment was made, Mrs. Stanley indorsed a note of the 
firm of Cadenas & Coe for $30,000, upon which suit is now being 
brought by the American Exchange National Bank. 

The counsel for Mrs. Stanley upon this motion argues that, as no 
mention was made in the bankruptcy pétition of Stanley's former con- 
nection with the firm, or that Knox and Coe were surviving partners, 
the presumption is that the bankruptcy related to a new firm of Cade- 
nas & Coe, formed by Knox and Coe ; that the former firm of Cadenas 
& Coe was net affected by the adjudication, and that Mrs. Stanley was 
not bound to take notice of the proceedings. But the death of Stanley 
dissolved the firm. Knox and Coe, as surviving partners, Vi'ere vested 
with the assets of the firm. The partnership articles provided that the 
business shonld be continued by them, as surviving partners, through 
the year. They made a gênerai assignment for the benefit of creditors, 
which was an act of bankruptcy, and that was the act of bankruptcy 
relied on in the pétition filed. They, as surviving partners, then con- 
stituted the firm entity, and as such could themselves pétition or be 
petitioned against to put the firm into bankruptcv. In re Meyer, 98 
Fed. 976, 39 C. C. A. 368 ; In re Stein, 127 Fed. 547, (i2 C. C. A. 272 ; 
and see Vaccaro v. Security Bank, 103 Fed. 436, 43 C. C. A. 279. The 
fifth section of the bankrupt act provides that "a partnership, during 
the continuation of the partnership business, or after its dissolution 
and before the final settlement thereof, m,av be adjudged a bankrupt." 
Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3424]. 
I understand this provision to apply to any case of a partnership which 
is dissolved, whether the dissolution be caused by the death of one of 
its members, or by the expiration of the term, or otherwise. There 
is no évidence that any new firm was formed by Knox and Coe after 
the death of Stanley ; and if there is any presumption to be indulged, 
it seems to me that the presumption is that the business which was con- 
tinvied after the death of Stanley, in the name of Cadenas & Coe, was 
the business of Knox and Coe as surviving partners of the old firm, 
continued pursuant to the provisions of the articles of copartnership 
permitting it. The schedules of indebtedness contained ail the debts 
of the firm, as well those incurrecl before the death of Stanley as 
those incurred afterwards, and such debts are included in the compo- 
sition proceedings. Mrs. Stanley and her attorneys had full knovid- 
edge of the existence of the bankruptcy proceedings and of the pro- 
ceedings for composition. There is some controversy in the papers 
as to whether certain spécifie notices were received, but there can be 
no doubt that they had gênerai knowledge of the pendency of the pro- 
ceedings. Under thèse circumstances the mère fact that the pétition 
in involuntary bankruptcy did not contain any référence on its face 
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to the fact that Stanley had been a partner, and that Knox and Coe 
were surviving partners, seems to me immaterial. The bankruptcy 
was the bankruptcy of the old firm of Cadenas & Coe, the adjudica- 
tion adjudged the old firm of Cadenas & Coe to be bankrupt, and, if 
Mrs. Stanley or her attorneys had investigated the papers on file, they 
would hâve seen that the bankruptcy was the bankruptcy of the old 
firm of Cadenas & Coe. Moreover, if they had any objection to the 
validity of the original bankruptcy proceedings, they shoukl hâve taken- 
the objection earlier. They knew of the proceedings substantially 
from the start. They took no action until immediately before the pay- 
ments were due under the composition. 

The counsel for Mrs. Stanley asserts that the American Exchange 
National Bank, which holds the note for $30,000, made by the firm of 
Cadenas & Coe, and indorsed by Mrs. Stanley, has not proved its 
claim in bankruptcy, and argues that therefore the assets which may 
be distrîbuted under the composition will not inure to her benefit, in 
respect to her obligation as an indorser of the note. There is a con- 
troversy in the papers upon this motion as to whether the American 
Exchange National Bank is a secured creditor. It is claimed on the 
one hand, and denied on the other, that the bank holds as security cer- 
tain policies of life Insurance on thé life of Mr. Stanley. That may 
be a reason why the American Exchange National Bank did not 
prove its claim. But in any event Mrs. Stanley, as indorser, could 
hâve made a proof in the name of the American Exchange National 
Bank, under section 57i, under which she would hâve been protected. 
Moreover, in the case of a composition, ail the creditors must be in- 
cluded in the composition, whether they hâve proved or not; and, 
in the composition order, the first two claims in the list are claims of 
the American Exchange National Bank, one for $40,000, and one for 
$6,912.05. If there was any error in fixing the amounts of the debts 
allowed in the composition, Mrs. Stanley had notice of the proceed- 
ings, and shoukl hâve had the matter corrected at the time. 

Under ail the circumstances, in my opinion, this motion should be. 
denied. 
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WARXER INSTRUMENT CO. v. INGEUSOLL. 
(Circuit Court, S. D. New York. November 11, 1907.) 

1. LiBEL— RiGHT or Action or Cobporation— Natube or Charges. 

A defamatory publication regarding the acts of a corporation does not 
give it a right of action for libel, unless tlie words import an indlctable 
offense involving moral turpitude, or such malevolence, miscouduct, or 
obloquy as affocts the flnancial standing of the corporation or occasions a 
pecuuiary loss. It is not sufflcient tliat it attacks ttie rectitude of the 
offlcers or niembers of the corporation on account of acts done in their of- 
ficiai capaeity, or charges acts which render tUeni liable to criminal prose- 
cution. 

[Ed. Note.— For cases in point, see Cent. Big. vol. 12, Corporations, § 

174.] 

2. SAME — SUFFIOIEWCY OF COMPLAINT. 

The complaint in an action by a corporation for libel held to state a 
cause of action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and Slander. 
§§ 186-213.1 

3. SAltE--NECESSITY OF AlIEGING SPECIAL DAMAGES. 

Wbere the language of an article published relating to a coriwration 
was libelous per se, and such as to naturally affect its crédit and occasion 
it pecuniary loss, a complaint for libel based thereon need not allège spé- 
cial damages. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and Slander, 
I 213.] 

At Law. On demurrer to complaint. 

Samuel E. Darby, for plaintiff. 

Rushmore, Bisbee, Rogers & Stern (Eldon Bisbee, of counsel), for 
défendant. 

HAZEL,, District Judge. I think the complaint sets forth a cause 
of action, and accordingly the demurrer must be overruled. The par- 
ticular point is whether the alleged libelous publication in the Horse- 
less Age, defendant's publication, legally injured the property or busi- 
ness of the plaintiff corporation. The rule is well settled that a false 
and defamatory publication regarding the acts of a corporation are not 
libelous per se, unless the printed words import an indictable offense in- 
volving moral turpitude, or such malevolence, misconduct, or obloquy as 
affects the financial standing of the corporation or occasions a pecuniary 
loss. Reporters' Ass'n v. Sun Printing & Publishing Ass'n, 186 N. Y. 
437, 79 N. E. 710. To merely attack or challenge the rectitude of the 
ofïicers or members of a corporation, and hold them or either of them up 
to scorn, hatred, contempt, or obloquy for acts done in their officiai ca- 
paeity, or which would render them liable to criminal prosecution, does 
not give the corporation a right of action for libel. Memphis Téléphone 
Co. V. Cumberland Téléphone & Telegraph Co., 145 Fed. 904, 76 C. C. 
A. 436, and cases cited. The contention of the défendant, however, that 
the language of the printed article applied only to the agents of the 
plaintiff, who, in fact, were responsible for the advertisement printed in 
the defendant's publication and which resulted in the alleged defamatory 
article under considération, in my opinion, is not supported by such 
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article. Separately read and unconnected with the entire article, the 
innuendoes sound like an évident exaggeration, but reading the arti- 
cle as a whole the charge that the plaintiff by falsification sought to ob- 
tain an improper advantage over its rival in business is clear. In a 
subtly skillful manner the writer of the article assumed the responsi- 
bility for the language contained in the advertisement inserted by the 
plaintifï in the defendant's publication, and at the same time he de- 
nounced the acts of the plaintiiï as being "deliberate false statements 
concerning the wares of their rivais, for the purpose of seeking an ad- 
vantage which they had been unable to obtain upon the merits of their 
own products." The article contains the further statement: 

"The most serious aiid regrettable portions of tbe advertisenieut are, how- 
ever, those wtiieli refer by naine to a business rival and deliberately, mail- 
ciously, and untruthfnlly state tbat Its product is manufactured upon prin- 
cii^les conceded to be wroug." 

The allégation by way of innuendo is "meaning that the plaintiff 
was guilty of publishing an advertisement which was of such unfair, 
deceitful, fraudulent, and false character that it was vmfit and improper 
to publish the same." It is not impossible for the jury to draw from 
the entire article the imputations claimed by the plaintiff to be defama- 
tory, and also that the property or the crédit of the plaintiff corpora- 
tion in reality was affected. 

The language printed to express the apologies of the défendant to 
the Jones Speedometer was libelous per se, and spécial damages need 
not be alleged. The rule announced in Reporters' Ass'n v. Sun Print- 
ing Co., supra, would seem to apply. In that case the court by Gray, J., 
said : 

"Its (plaintiff corporation) riglit to be proteeted against false and malieious 
statements, afCectiug its crédit, or property, should be beyond question. Tbere 
bas been sonie dispute in the cases as to the necessity of settlng out tlie specifu; 
damage, which a coriwration claims to bave sufCered from a libelous publica- 
tion ; but I regard the better rule to be that such an avernient is not neeessary, 
when the language is of so defamatory a nature as to dlrectly afCect crédit and 
to occasion peeuniary injury." 

The demurrer is overruled, with costs, but with leave to the défend- 
ant to answer within 20 days from service of the order. 



LA SAVOIE 
(District Court, S. D. New York. November 13, 1907.) 

SHIPPING— INJUEY TO TOVF FKOM SWELL OF STEAMEB— NEGLIGENT MAKE-UP OF 

Tow. 

Injury to a scow in tow, caused by the swell from a meeting steamship 
In the ship chanuel In lower New York Bay, held not to bave been due to 
tbe excessive speed or négligent navigation of the steamship, but to tbe 
way in which the tow was made up, by fastening two scows within 18 
inelies of each other, which was négligent, in view of the probable meet- 
ing of vessels which would cause sweils. 

[liO. Note.— For cases in point, see Cent. Dig. vol. 44, Shipping, § 345. 

Liability of vessel for Injuries caused by création of swell, see note to 
The Asbury Park, 78 C. G. A. 3.] 
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In Admiialty. 

James J. Macklin and La Roy S. Gove, for libellant. 
Edward K. Jones and Joseph P. Nolan, for claimant. 

ADAMvS, District Judge. This action was brought by Albert H. 
Hastorf, the owner of the scovv Admirai, to recover the damages 
caused to her by swells of the steamship La Savoie, in the ship chan- 
nel between the Romer Shoal and the West Bank Light, on the 18th 
day of May, 1906, about 10 :50 o'clock P. M. The defence was the 
usuai one in such cases, that the claimant had no knowledge of the 
fact of the scow being in the vicinity and a déniai of ail the alléga- 
tions of négligence, including those that she ran too close to the tow 
and proceeded at too high a rate of speed, which created a large and 
dangerous swell. 

The testiniony showed that the tow consisted of two scows, wdiich 
were being taken by the tug Samuel Bouker to the dumping grounds 
outside of the Sandy liook Lightship to discharge their loads of dirt. 
The Admirai was in the rear of the tow and close to the other scow, 
there being but a space of about ly^ feet between them. A hawser 
of 120 fathoms in length ran from the tug to the first scow. The 
tide was ebb and the weather fair. , The steamer was coming in from 
sea on one of her regular trips from France. 

A disputed point is the place where the vessels passed each other. 
The libel alleged between the Romer Shoal and the West Bank Light. 
The libellant's testimony is to the effcct that the place of passing was 
about opposite Norton's Point, which is about 2 miles further north. 
At the latter place there is a navigable channel about 11<; miles wide, 
while at the former the channel is less than i/; a mile wide, and it is 
claimed by the steamer only about 1,200 feet wide for a vessel of 
her draft of 26 feet. The only apparent importance of passing at 
the différent points, is the width of the channel and, if the testimony 
of the libellant is correct, as tending to show that the steamer was 
considerably to the westward of a course she would be justified in 
taking imder the Narrow Channel rule. The Sandy Hook pilot in 
charge of the steamer said that the tow was encroaching upon the 
side of the channel which belonged to the steamer but bis attention 
was not called to the matter for about six months after the accident 
and cannot be depended upon. 

The master of the tug testified that he was taking the tow down 
the right hand side of the channel and the steamer passed him, pro- 
ceeding in the middle of the channel, about 200 feet off, going at a 
high rate of speed, about 16 or 1? knots, and created a swell which 
caused the tug to jump around and him to expect that the tow's lines 
would part, but he did not slow or stop because he dcemed it better 
to keep on pulling to keep the boats of the tow apart. The steamer, 
as it appeared from her testimony and log, ran the distance from 
just outside of the Sandy Hook Lightship to Quarantine, about 13 
miles, in a trifle over an hour and therefore must bave been going 
about 12 miles an hour even considering the slowing and stopping, 
said to hâve been ordered. 
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The damage to the libellant's boat was not, in my judgment, caused 
by the steamer's speedibut by the way the tow was made up, the boats 
being fastened so that they were not in condition to resist swells that 
would in ail probability be encountered. If there had been more 
space between the boats, it is likely that the damage would not hâve 
been received. It was doubtless the resuit of the close passing of 
the vessels under the circumstances. The steamer would not know 
as well as the tow that spécial caution would be required in proceed- 
ing and when the agreement for going to the right was made, it was 
obvions that a close passing would ensue. I am unable to perceive 
any fault on the part of the steamer. 

The libel is dismissed. 



SIEGERT Y. EISEMAN. 

(Circuit Court, S. D. New York. October 7, 1907.) 

INJUNCTION— Violation — Trade-Mabks and Trade-Names — Suit foe In- 

FEINGEMENT. 

The sale by a salesman of défendant of a bottle of bitters, bllled as 
Angostura Bitters, but wbieti were uot in fact such, a sliort time after 
défendant had beeii enjoined from selling such bitters by that name, 
held on the showiug made not to hâve been intentional, or, if so, not to 
hâve been made with defendant's knowledge or consent, so as to ren- 
der him in contempt for violation of the iujunction. 

In Equity. On motion to punish for contempt. 
See 154 Fed. 1006. 

Arthur Furber, for the motion. 
John Brooks Leavitt, opposed. 

WARD, Circuit Judge. The complainant asks that the défendant 
be punished for contempt because of the sale of a bottle of bitters, de- 
scribed in the bill rendered as Angostura, in violation of the injunction 
of this court. The bitters were sold by a salesman, admitted for the 
purposes of the case to be defendant's servant. When a master is to 
be punished for such an act of a servant, the court should be satisfied 
that the master is a participant in the act. For instance, if the serv- 
ant acted not only without the approval of the master, but against 
his orders, the master should not be punished. The afBdavits satisfy 
me that the défendant intended honestly to obey the injunction. 

There had been litigation for many years in varions courts, with 
varions results, between the complainant and C. W. Abbott & Bros., as 
to the right of the latter to use the word "Angostura." The Circuit 
Court of Appeals of this circuit decided in favor of the plaintiff in 
the case of Siegert v. Gandolfi, 149 Fed. 100, 79 C. C. A. 142. June 
34, 1907, the injunction issued against the défendant in this case, who 
had been in the habit of selling both Siegert's and Abbott's Bitters, and 
he was served with a copy of the same July 12, 1907. The sale in ques- 
tion was made July 24, 1907, to one Wupperman, an agent of the 
plaintiffs, in présence of one Bartlett, evidently brought to be a wit- 
ness of what occurred. It is admitted that the bitters delivered were 
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not plaintiffs' but Abbott's, which the salesman had sold for many 
years as Angostura Bitters. 

Bartlett, in his original affidavit, verified July 20, 1907, and Wupper- 
man, in his original affidavit, verified July 23, 1907, say that Wupper- 
man ordered a number of articles, among others, a bottle of bitters; 
that the salesman asked whether he wanted Angostura and Wupperman 
replied "Yes." When the goods were packed Wupperman asked for a 
biU for the lot, and the salesman gave him a bill, describing the bitters 
as "1 Bitters Angostura 50^." 

J. B. Eiseman, the salesman, in his. affidavit, verified September 30, 
1907, dénies that he asked Wupperman whether he v/anted Angostura 
Bitters ; but says that vi^hen he wrote the bill to L. Cooney, the name 
given him, the purchaser asked him to write the word "Angostura" 
after the word "Bitters," and he did so "without thinking." 

Wupperman, in his replying affidavit, verified October 30, 1907, says 
that when the salesman wrote the words "1 Bitters," he, Wupperman, 
asked him, "What bitters are thèse, Hostetters Bitters, or what?" to 
which the person replied: "No, they are Angostura Bitters;" where- 
upon déponent rejoined: "Then put it down; I want the brand speci- 
fied ;" whereupon he wrote in the word "Angostura." 

If it had been already agreed between the parties to the sale that 
the bitters were to be Angostura Bitters, this question and answer 
seem to hâve been utterly unnecessary. And if Wupperman originally 
asked only for bitters, there is no apparent reason why the salesman, 
if he intended to deliver Abbott's Bitters, should hâve asked Wupper- 
man whether he wanted Angostura. It was a situation in which 
Wupperman, desiring to get évidence, might not hâve acted as naturally 
as an ordinary purchaser of bitters would hâve donc. 

Because I am not satisfied that the salesman intended to sell or sold 
the bottle of bitters as Angostura, and am satisfied that if he did so 
it was not with the approval, express or constructive, of the défend- 
ant, the prayer of the petitioner to punish the défendant for contempt 
is denied. 



CANDELABIA MINING CO. v. JUAREZ CO. 

(Circuit Court, S. D. New Yorlc. November 11, 190T.) 

Equitt— Grounds foe Relief— Fraud—Plbading. 

A bill by one corporation against anotber held to state a cause of action 
for équitable relief, where it prayed for an accounting and alleged fraud 
by tbe président of défendant, who was also gênerai manager of com- 
plainant, which fraud was known to défendant and by whicti it benefited, 
but which was coneealed from complainant through the dual relatioii- 
ship of defendant's président to the parties. 

In Equity. On demurrer to bill. 

Frank L. Crawford, Gilbert H. Crawford, and Joseph H. Goodwin, 
for complainant. 

Spencer, Ordway & Wierum, Samuel H. Ordway, and William Fer- 
guson, for défendant. 
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HAZEL, District Judge. I think the- complainant iipon the facts 
alleged in the bill has a right to équitable relief. The défendant must 
answer the bill which allèges fraud by the président of the défendant, 
who was also for a period o'f abO'Ut six years the gênerai manager of 
the complainant, by which fraud the défendant was benefîted. It is 
alleged that there was a concealment of the fraud which resulted frora 
the dual responsibilities and duties of the président of the défendant 
and gênerai manager of the complainant, that the défendant has had 
exclusive custody and control of the books containing the business 
transactions between the parties, and that therefore such misconduct 
of the défendant was only recently discovered. The bill also asks for 
an accounting. 

I hâve examined the material authorities cited in the briefs, and am 
satisfied that the averments of the bill justify the equity jurisdiction 
of the court. Certainly the asserted facts would indicate the necessity 
of an accounting of the dealings and transactions between plaintiff 
and défendant during the period for which Davis acted for both cor- 
porations. The fraud alleged to hâve been committed with the knowl- 
edge and consent of the défendant would seem to bring the case within. 
the class of cases which raise a constructive trust. I hâve considered 
the point regarding complainant's delay in bringing the suit, but un- 
der the doctrine of Kirby v. Lake Shore, etc., Rd. Co., 130 U. S. 130, 
7 Sup. Ct. 430, 30 L. Ed. 5G9, it cannot be sustained. 

The demurrer is overruled, with costs, with leave to the défendant 
to interpose an answer within 20 days. 



ELECTRIC VEHICLE OO. et al. v. CRAIG TOLEDO MOTOR CO. et al. 

(Circuit Court, S. D. New York. October 7, 1007.) 

Peocbss— Validity of Service— Mode of Objection. 

Wliere the iiivalidity. IrregiUarity, or defeet in the service ol' process 
nppears on the face of the piipers, the objection may be taken by a mo- 
tion to quash, but where it is uecessaiy to jn'ove such fiicts aliunde, it 
should be niade by a plea in abatenieut so as to give the plaintiff an op- 
portuiiit,y to eross-exiuuine the witnesses. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Process, §§ 218, 
219.] 

In Equity. On motion to set aside service of process. 

Cleveland F. Bacon, for the motion. 
Betts, Sheffield, Bentley & Betts, opposed. 

WARD, Circuit Judge. This is a suit in equity for the infringe- 
ment of a patent. One of the défendants, the Craig Toledo Motor 
Company, appearing specially for the purpose, moves on affidavits to 
set aside the service of the subpœna ad respondendum on it. 

Act March 3, 1897, c. 395, 29 Stat. 695 [U. S. Comp. St. 1901. p. 
S89], provides that suits for the infringement of patents shall be 
brought only in the "district in which the défendant is an inhabitant or 
any district in which défendant, whether a person, partnership or cor- 
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poration, shall hâve committed acts of infringement and hâve a regular 
and established place of business. If such suit is brought in a district 
of which the défendant is not an inhabitant, but in which such défend- 
ant has a regular and established place of business, service of process, 
summons, and subpœna upon the défendant may be made by service 
upon the agent or agents engaged in conducting such business in the 
district in which suit is brought." 
The marshal returns; 

"I liereby certil'y tliat on the 4tli day of June, 1907, at tlio c-ity of New York, 
in my district, I served the within suhi)ania in equity upon tlie witliin-named 
défendant, the Craif? Toledo Jlotor Company, at its resnhir and estal)lished 
place of business, No. 2t48 Broadway, New York City, by exliibiting to Otto 
Trieb, vice président of Empire State Motor Car Company, agents enf^aged in 
conducting the said business of the Craig Toledo Motor Company, at the above 
address, the within original and at the sanie time leaving with him a copy 
thereof." 

If this return is true, the service is plainly good, but the défendant 
submits affidavits denying most of its material statements. Complain- 
ant submits no affidavits, but vvishes to cross-examine the persons veri- 
fying the defendant's affidavits. The question arises as to the proper 
practice for traversing the return. Jackson, J., in United States v. 
American Bell Téléphone Company et al (C. C.) 29 Fed. 17, held that 
where the invalidity, irregularity, or defect in service appears on the 
face of the papers, the objection may be taken by a motion to quash, 
but where it is necessary to prove thèse facts aliunde, the objection 
should be made by a plea in abatement. This practice seems to me in 
accordance with the rules of equity pleading and reasonable because 
it atïords the complainant an opportunity of cross-examining the de- 
fendant's witnesses. 

The motion is therefore denied, without préjudice to the right of the 
défendant under its spécial appearance to raise the question of juris- 
diction by a plea in abatement. 



IIACKETT V. KUHNE et al. 

(Circuit Court, S. D. New York. November 2, 1907.) 

Removal of Causes — Cttizenship or Défendants. 

An action by a citizen of another state against eitizens of the state in 
which it is brought and aliens is not removal île. 

[Kd. Note. — Diverse citizenshii) as a grouiid of fédéral jurisdiction, see 
notes to Shipp v. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C 
C. A. 298.1 

On Motion to Remand to State Court. 

James R. Ely, for the motion. 
Antonio Knauth, opposed. 

WARD, Circuit Judge. This is a motion to remand. The plaintiff 
allèges that the défendants, by fraudulent représentations, induced 
him to buy stock for the price of $3,000 on July 10, 1901. He brings 
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this action to recover his damages, and measures them by the amount 
paid, with interest from the date of payment. In this way he makes 
his claim $3,000, without interest or costs, a sum not sufficient to give 
this court jurisdiction. 

The défendants contend that the claim is really for a sum exceeding 
$2,000, and that the plaintiff cannot defeat the court's jurisdiction by 
measuring his damages in this way; the amount claimed as interest 
not being accessory to but a part of the claim itself. Brown v. Web- 
ster, 156 U. S. 328, 15 Sup. Ct. 377, 39 L. Ed. 440. 

I think the défendants are right ; but as plaintiff is a citizen of Wis- 
consin, and the défendants are some of them citizens and résidents of 
New York and some of them aliens, they are not nonresidents, so as to 
be entitled to remove the action under the act of March 3, 1887. Mar- 
tin V. Snyder, 148 U. S-. 663, 13 Sup. Ct. 706, 37 L. Ed. 602. 

The motion to remand is granted. 



HEALY V. MeCORMICK et al. 
(Circuit Court, S. D. New York. October 14, 1907.) 

1. Rbmoval or Causes— DivERSiTY of Oitizf.nship— Citizen shtp in Poeto 

Rioo. 

An action against défendants, some of whom are citizens of Porto Rico, 
Is not removable on the ground of diversity of citizenship. 

[Ed. Note. — Diverse citizenship as a ground of fédéral jurisdiction, see 
notes to Shipp v. Williams, 10 O. C. A. 249; Mason v. Dullagham, 27 C. 
O. A. 298.] 

2. Same— Pétition for Removal— Amendment. 

Where a pétition for removal as filed in the state court shows that the 
cause was not removable, it cannot be ameuded to show a difCerent state 
of facts In the fédéral court. 

On Motion to Remand to State Court. 

George W. Ellis, for the motion. 
Léo Levy, opposed. 

WARD, Circuit Judge. This is a motion to remand a case removed 
from the Suprême Court of the state of New York into this court. 
The pétition addressed to the state court avers : 

"That at the time of the commencement of this action by the service of the 
summons and complaint herein whleh was on July 18, 1907, the défendants 
William McCormlck and Henry McCormicli were citizens of the Island of 
Porto Rico residing at ArrOyo, Porto Rico, and that they still are citizens and 
résidents of the island of Porto Rico. At the time of the commencement of 
this action by the service of the summons and complaint herein, wbich was on 
July 18, 1907, the défendant and petitioner, John Charles McCormlck, was a 
citizen of the British Empire and a subject of His Majesty, King Edward, 
and a résident of the Island of Porto Rico, and still is a forelgn citizen, to 
wit, a citizen of the British Empire and a subject of His Majesty, King Ed- 
ward, and a résident of Arroyo in the island of Porto Rico." 

This court would not hâve original jurisdiction of the action on the 
ground of citizenship, because two of the parties are not citizens of any 
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State. The petitioner asks leave to amend his pétition by stating that 
his codefendahts are not citizens and résidents of Porto Rico but are 
British citizens. This cannot be dpne. Wiiether the cause was remov- 
able dépends solely upon tlie papers filed in tlie state court (Crehore v. 
Ohio & Mississippi Ry. Co., 131 U. S. 340, 9 Sup. Ct. 692, 33 L. Ed. 
144), and as they show that the cause was improperly removed. the 
motion to remand is granted. 



DEMPSTER V. JIANN et al. 

(Circuit Court, S. D. New Yorl^. November Jl, 1907., 

LiBEL— Action— SuFPiciENCY or Complaint. 

An article published in a newsp;iper whieli to tlie coimnon understand- 
ing eharged that a womau referred to was tlie mistress ot plaintiff is- 
libelous per se, and spécial damages necd not be alleged in a complaint 
for the libel. 

[Ed. Note. — For cases ia point, see Cent. Dig. vol. 32, Libel and Slan- 
der, §§ 71-78, 213.] 

At Law. On demurrer to complaint. 

Charles O. Maas, James A. Wakefield, and Lawrence W. Trow- 
bridge, for plaintiff. 

Wray & Callaghan and Albert A. Wray, for défendants. 

HAZEL, District Judge. The context of the article in its entirety, 
together with the manner in which the language is phrased, indicates 
that it was the intention of the défendants that its readers should sup- 
pose and understand that the "lady whose ostensible occupation is 
trimming hats" was the mistress of the plaintiff. This meaning is 
quite likely to be drawn by most of the readers of Town Topics, de- 
fendants' publication. The défendants contend that the complaint is 
demurrable because spécial damages are not pleaded ; but I think the 
asserted false defamatory publication of and concerning the plaintiff 
is libelous per se, and he bas the right to recover such damages as he 
has sustained in conséquence of the publication without alleging the 
sustention of spécial damages. Slayton v. Henken, 91 Hun, 588, 36 
N. Y. Supp. 249. And see Smid v. Bernard, 31 Mise. Rep. 35, 63 N. 
Y. Supp. 278, where the rule of gênerai and spécial damages in actions 
for libel is fully discussed. 

The demurrers are crv^erruled, with costs. The défendants are re- 
quired to answer within 20 days. 
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JEOIjIAN CO. y. SIMPSON-CRAWFORD CO. 

(Circuit Court, S. D. New ïork. November 2, 190T.) 

Evidence— Expert Witnesses— CEOss-ExAMiNATiorr. 

In a suit for infringement cf a patent, wliere camplainant eonfined its 
direct testimony to the making of a prima fncie case, tlie défendant Is 
not entitled to go into matters of défense on eross-examination of com- 
plainanfs experts. 

In Equity. On motion to compel witness to answer questions. 

George D. Graves, for the motion. 
J. Edgar Bull, opposed. 

WARD, Circuit Judge. The purpose of the rule laid down in Blease 
V. Garlington, 92 U. S. 1, 33 L. Ed. 521, was to bring before the court 
on appeal ail the testimony ofifered, so that the case might be finally 
disposed of there without the necessity of sending it back for testimony 
improperly excluded below. When the objection is to relevancy and 
materiality, the testimony excluded will never get into the record if the 
ruling is adhered to. But in this case the objection is that the défend- 
ant is injecting his défense into the plaintiff's prima facie case. At 
the proper stage in the action ail testimony in support of the défenses 
will be admitted. The answers which I understand the défendant in- 
sists upon are to cross-questions 16, 17, 20, 03, 78, 81, and 94, address- 
ed to the complainant's expert. They ail appear to me to involve the 
question of the novelty of the alleged invention. The complainant 
strictly eonfined his examination to his prima facie case, asking the 
expert no question which would open the door to a cross-examination 
as to the novelty of the claims of the patent in suit. It is true that the 
expert, while complainant's counsel was out of the room, answered 
cross-questions 11 to 16, which are on the same line as the cross-ques- 
tions which the complainant's counsel upon returning to the room in- 
structed the expert not to answer. 

But, in accordance with the décision of Judge Eacombe in Thomsen- 
Houston Electric Company v. H. W. Johns Manufacturing Company 
(C. C.) 105 Fed. 249, the defendant's motion for an order compelling 
the witness to answer the questions objected to is denied. 
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UNITED STATES v. COLORADO & N. W. R. 00. 

(Circuit Court of Appeals, Eighth Circuit. November 25, 1907.) 

No. 2,568. 

1. Kaileoads— Safett Appliance Acts— Raileoads Opebated Within Sin- 

gle States Respectively. 

The siifety appliance acts (Aets Maroh 2, 1893, c. 190, 27 Stat. 531, 
amended by Act April 1, 1896, c. 87, 29 Stat. m W. S. Coinp. St. 1901, p. 
31741, and Act Mareh 2, 1903, e. 976, 32 Stat. 943 lU. S. Comp. St. Supp. 
1907, p. 8851), appl.y to and govern a rallroad company engaged in inter- 
state commerce whlch opérâtes entirely within a single state, independent- 
ly of ail other carriers. 

Tlie transportation of articles of Interstate commerce Is the test of the 
application of thèse acts. 

2. CoJiMERCE— Interstate Commerce— Every Participatob in Transporta- 

tion or Commercial Articles from State to State is Engaged in. 

The importation Into one state from another is the test of Interstate 
commerce. 

Eveiy part of every transportation of articles of commerce in a con- 
timinns passage from a commencement in one state to a prescribed desti- 
nation in another is a transaction of Interstate commerce. 

Every carrier wlio transports such goods through any part of sueli con- 
tinuons passage is engaged in Interstate commerce, whether tlie goods are 
carried upon through bills of lading or are rebilled by the several car- 
riers. 

3. Same— Régulation— CoNGEESs may Apfect Intrastate Commerce so far 

AS Necessary to Regulate Effecïually Interstate Commerce. 

Congress may lawfnlly affect intrastate commerce so far as necessary 
to regulate efïectually and oonipletely Interstate commerce, beeause the 
Constitution reserved to Congress plenary power to regulate Interstate 
and foreign commerce, and tlie Constitution and tlie acts of Congress in 
pursuance thereof are the suprême law of the land. 

4. RAiLROADSh— Construction of Safety Appliance Acts not Goveened by 

Interprétation of Interstate Commerce Act. 

The construction of the language of the safety appliance acts (Act 
Mardi 2, 1893, c. 196, § 1, 27 Stat. ,531, amended bv Act April 1, 189G, 
c. 87. 29 Stat. 85 [U. S. Comp. St. 1901, p. 3174], and Act March 2, 1903, 
c. 97(5, 32 Stat. 103 [U. S. Comp. St. Supp. 1907, p. 885]) is not controlled 
by the language or by the interprétation of tlie terms of the Interstate 
commerce act (Act Feb. 4, 1887. c. 104, 24 Stat. 379 [U. S. Comp. St. 1901. 
p. 31.54]). 

5. Statutes — Where Plain, Interprétation has no Fcnction. 

Construction and interprétation hâve no function where the terms of 
the statute are plain and certain and Its meaning is clear. In sueh a case 
Congress must be presumed to mean what it lias plainly expressed. 

6. Same— CoMMON Meaning of Language Preferred to Recondite Signifi- 

cation. 

The natural, eommon, or obvions meaning of the language of a law must 
be preferred, save in rare and exeeptional cases, to a recondite significa- 
tion evolved oiily by patient study and diligent search for it. 

7. Same — Rule in Pabi Matebia Inapplicable to Interstate Commerce 

Acï AND Safety Appliance Acts. 

The rule in pari materia, the rule that the language of statutes upon 
the same or similar subjects should hâve like interprétation, is inap- 
plicable where the provisions of the later statute are positive and ex- 
pllcit, aod also where the subjects of the statutes, the mischiefs at whicli 
they are leveled, and the remédies so provided are radieally différent. 

It does not subject the construction of the safety appliance acts (Acts 

157 F.— 21 
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March 2, 1893, c. 196, 27 Stat. 531, amended by Act Aprll 1, 1896, c. 87, 
29 Stat. 85 [.U. S. Cîomp. St. 1901, p. 3174J, and Aet March 2, 1903, c. 976, 32 
Stat. 103 [U. S. Oomp. St. Supp. 1907, p. 885]), to the language or the In- 
terprétation of the Interstate Commerce Act Feb. 4, 1887, c 104, 24 Stat. 
379 [U. S. Oomp. St. 1901, p. 3154]. 

8. Same— Pbesumption thaï no Exception was Intended wheeb Congeess 
HA8 Made None. 

Where Congres» makes no exception from a plain and certain déclara- 
tion in an act, there Is ordinarily a presumptlon that it intended to malie 
none. 

A secret intention of the lawmalîing body may net be lawfully assum- 
ed by the courts and interpreted into a statute whose language is plain 
and unambiguous, and doeS net express or neeessarily Imply it. 

Courts can give effect legally to the intentions of the lawmaiiing body 
expressed In a statute, or neeessarily implied, and to those only. 

Philips, District Jndge, dlssentlng. 

(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Colorado. 

The Colorado & Northwestern Rallroad Company, a corporation of Colorado, 
owned and operated a narrow gauge raiiroad, wliich consisted of a main Une 
about 10 miles long from Boulder to Sunset, and two branches, eaeh about 
18 miles in length to Eldora and Ward, respectively. This entire rallroad 
was within the state of Colorado. The Northwestern Company was a com- 
mon carrier, and in February, 1906, It transportée in one of its frelght cars 
from Boulder, where it had received it from the Union Pacific Raiiroad Com- 
pany, to Sugar Loaf, a station upon its Une, a shipment of hardware which 
had iseen seét to Omaha, Neb., consigned to 0. P. Miller Company at Sugar 
Loaf, and, in another of Its cars, it transported from Boulder, where it had 
received it from the Colorado & Southern Raiiroad Company, to Ward, a sta- 
tion on its raiiroad, a shipment of tablets which had been sent from Kansas 
City, Mo., consigned to Rundell & Milier at Ward. In the same cars it car- 
ried three otlier shipments of goods from points without the state to desti- 
nations on its Une. Thèse shipments were not carrled upon through bills of 
lading, but they were consigned and carried upon continuous passages from 
their points of origin In eastern states to their destinations at the stations of 
the Northwestern Company in Colorado. The shipment to Sugar Loaf was 
reblUed from Boulder to that place by the Northwestern Company, and the 
shipment to Ward was rebiUed by the Colorado & Southern Rallroad Com- 
pany at Denver, from that place to Ward, and at Boulder the Northwestern 
Company advanced the frelght charges for the prevlous transportation upon 
both shipments, and it colleeted the entire frelght charges from Kansas City 
and Omaha to the destinations of the goods of the consignées of the respective 
shipments. The raiiroad of the Colorado & Southern Company had a narrow 
gauge, and its traclis conneeted with those of the Northwestern Company at 
Boulder. The rallroad of the Union Pacific Company had a standard gauge, 
and its track at Boulder ran along one slde and the tracls of the Northwestern 
Company along the other slde of a platform across which frelght was trans- 
ferred from the cars of eaeh to those of the other. There was no évidence of 
any common control, arrangement, or management of the Northwestern Com- 
pany and any other carrier for a continuous passage or shipment of thèse or 
other articles of Interstate commerce. The engines and cars of the North- 
western Company were not equipped with automatic couplers. Links and 
pins were used upon them. There was évidence tending to sliow that It was 
the practice of that company to receive and carry to their destinations ship- 
ments originating outside of the state like those before specifled. The United 
States brought an action agalnst that company to recover the penalties fixed 
by the safety appliance acts for carrying the two shipments flrst described 
in cars not equipped with automatic couplers, and upon the foiegoing fact« 
the court below instrueted the jury to return a verdict for the défendant. 
Thls ruling is challenged by the writ of error. 
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Luther M. Walter and Ralph Hartzell (Earl M. Cranston, on the 
brief), for plaintif/ in error. 

P. H. Holme (Dines, Whitted & Dines, on the brief), for défend- 
ant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIEIPS, District Judge. 

SANBORN, Circuit Judge (after stating the facts as abov^e). This 
case présents a single question. Is a common carrier which opérâtes 
a railroad entirely within a single state, and transports thereon articles 
of commerce shipped in continuous passages from places without the 
State to stations on its road, or from stations on its road to points with- 
out the state, free from any common control, management, or arrange- 
ment with another carrier for a continuous carriage or shipment there- 
of, subject to the provisions of the safety appliance acts? 

Thèse acts déclare that: "It shall be unlawful for any common car- 
rier engaged in Interstate commerce by railroad" (section 1) "to haul, 
or permit to be hauled or used on its Une any car (except four-wheeled 
cars and certain logging cars, section 6) used in moving Interstate traffic 
not equipped with couplers coupling automatically by impact" (section 
2), and that any such common carrier hauling, or permitting to be 
hauled or used on its line, any such unequipped car shall be liable to 
a penalty of $100 for each violation of the act. Act March 2, 1893, c. 
196, 37 Stat. 631, as amended by Act April 1, 1896, c. 87, 89 Stat. 85 
[U. S. Comp. St. 1901, p. 3174] ; Act March 3, 1903, c. 976, 33 Stat. 
943 [U. S. Comp. St. Supp. 1907, p. 885]. 

Importation into one state from another is the indispensable élément, 
the test, of interstate commerce. Every part of every transportation 
of articles of commerce in a continuous passage from an inception in 
one state to a prescribed destination in another is a transaction of in- 
terstate commerce. Goods so carried never cease to be articles of in- 
terstate commerce from the time they are started upon their passage 
in one state until their delivery at their destination in the other is com- 
pleted, and they there mingle with and become a part of the great mass 
of property within the latter state. Their transportation never ceases 
to be a transaction of interstate commerce from its inception in one 
state until the delivery of the goods at their prescribed destinations 
in the other, and every one who participâtes in it, who carries the 
goods through any part of their continuous passage, unavoidably 
engages in interstate commerce. Rhodes v. lowa, 170 U. S. 412, 418, 
419, 426, 18 Sup. Ct. 664, 43 L. Ed. 1088; Kelley v. Rhoads, 188 U. 
S. 1, 23 Sup. Ct. 359, 47 L. Ed. 359; Houston Direct Nav. Co. v. 
Ins. Co. of North America, 89 Tex. 1, 32 S. W. 889, 891, 30 L. R. 
A. 713, 59 Am. St. Rep. 17 ; Leisy v. Hardin, 135 U. S. 100, 10 Sup. 
Ct, 681, 34 L. Ed. 128 ; Lyng v. Michigan, 135 U. S. 161, 10 Sup. 
Ct. 725, 34 L. Ed. 150; Caldwell v. North Carolina, 187 U. S. 623, 
631, 632, 33 Sup. Ct. 229, 47 L. Ed. 336. 

There is nothing in conflict with this proposition in Gulf, Colorado 
& Santé Fé Ry. Co. v. Texas, 204 U. S. 403, 27 Sup. Ct. 360, 51 L. 
Ed. 540, because in that case the prescribed destination of the inter- 
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state shipment, whose origin was in South Dakota, was Texarkana, 
Tex. The assignée of the owner of the property who had shipped it to 
Texarkana rebilled the shipment from Texarkana, Tex., to Gold- 
thwaite, in that state, and the Suprême Court held that the contract 
and carriage from Texarkana to Goldthwaite were intrastate and not in- 
terstate commerce. In the case at bar the consignors shipped the goods 
to their prescribed destinations in Colorado when they started them 
from Kansas City and Omaha, respectively, and they never rebilled 
nor changed the destinations. The goods went in continuous passages 
from the origins of their transportation in eastern states to their 
final destinations upon the line of the Northwestern Company in Colo- 
rado. The rebilling practiced by the railroad companies without any 
new consents or contracts with the owners could not destroy or affect 
the Interstate character of the shipments or of the transportation. The 
Northwestern Company was a common carrier; it transported from 
Boulder, Colo., to their prescribed destinations in that state, articles 
of Interstate commerce consigned from cities in Missouri and Ne- 
braska, respectively, upon contintious passages, to their designated des- 
tinations in Colorado. Each of thèse transportations from the re- 
spective points in Missouri and Nebraska to the places of consign- 
ment of the goods in Colorado was a single Interstate carriage and 
transaction, and the Northwestern Compan}^, bv reason of its trans- 
portation of thèse and like shipments through a part of their Inter- 
state carriage, necessarily became a "common carrier engaged in In- 
terstate commerce by railroads," and thus fell within the literal ternis 
and the ordinary meaning of the provision of the safety appliance 
acts, which déclare that it shall be unlawful for "any common carrier 
engaged in Interstate commerce by railroad to haul cars used in mov- 
ing interstate traffic unequipped with automatic couplers." Counsel 
foi- the Company contend that this statute should be construed to ex- 
cept companies independently participating in such transportation. 
But construction and interprétation bave no place or function where 
the ternis of the statute are clear and certain, and its meaning is plain. 
In Lake County v. Rollins, 130 U. S. 6G2, 670, 9 Sup. Ct. 651, 32 
L. Ed. 1060, the Suprême Court, after discussing the application of 
this rule to contracts and Constitutions, said: 

"So, also, where a law is expressed in plain and unambiguous tenns, wlietli- 
er tliose ternis are gênerai or liniited, tlie Législature sliould be intended to 
mean wliat they hâve plainly expressed, and consequently no rooin is left for 
construction. U. S. v. Fisher, 2 Cranch, Hr>S, ;î!t'J, 2 L. Ed. 30-1; Doggett v. 
Railroad Company, 99 U. S. 72, 25 L. Ed. 301." 

No words or ternis in the English language occur to us which could 
express with more clearness and certainty, than those embodied in 
this statute, the requirenient that every common carrier engaged in in- 
terstate commerce by railroad shall equip the cars it uses to niove in- 
terstate traffic, and that are not expressly excepted by the sixth sec- 
tion of the act, with automatic couplers. And if the Congress "should 
be intended to mean wliat they bave plainly expressed," they niust bave 
meant that no, comm.on carrier engaged in such commerce by rail- 
road, whether its railroad was long or short, whether it was within 
one or many states, whether it was engaged niuch or little in that com- 
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merce, and whether it operated independently or imder a common con- 
trol, management, or arrangement with some other carrier, could law- 
fully move interstate traffic in its cars withoiit first equipping them 
witii automatic couplers, for so the Congress plainly enacted. Tliis 
vievv of the effect of this législation is not without authoritative sup- 
port. Tlie power to regulate commerce among the states is gênerai, 
and includes authority to regulate ail its parts, (1) the subjects of com- 
merce, the articles, information, intelligence transported from state 
to state : (2) the transactors of commerce, the mercliants, carriers, la- 
borers vvlio carry it on ; (;T) the means, the vehicles, the cars, steam- 
boats, coaches, wagons by which subjects of commerce are carried ; (4) 
the opération, the contracts, terms, rates under which it is condncted. 
While this power to regulate is gênerai, the régulations themselves by 
means of which this power is exercised must necessarily be particular 
and appropriate to the respective parts of this commerce which they 
are enacted to govern. A régulation of the opération of a telegiapli 
Company or of an express company might not be an apposite or ef- 
fective régulation of the opération of stage coaches. A régulation of 
the rates of transportation of carriers operating stage coaches, wag- 
ons, steamboats, street cars or cars moved by steam, might not consli- 
tute a suitable or appropriate régulation of the construction of those ve- 
hicles. Hence a décision which construes a régulation of the vehicles 
of commerce is the most apt, persuasive, and controlling in the in- 
terprétation of the acts under considération, since they constitute rég- 
ulations of carriages of this character. 

By Act July 7, 1<S38, c. 191, 5 vStat. 304, and Act Aug. 30, 1852, 
c. 106, 10 Stat. 61, Congress provided for the inspection and licens- 
ing of vessels propelled by steam which were engaged in inter- 
state commerce, and prohibited their opération without a license under 
a penalty of $500. The Daniel Bail, a steamboat, was navigating the 
Grand river in the state of Michigan without a license, and the United 
States brought a suit for the penalty. The owners of the vessel an- 
swered that the steamer was not engaged in trade or commerce be- 
tween two or more states, but was cmployed solely in intrastate com- 
merce. The parties to the suit stipulated that the vessel operated en- 
tirely within the state of Michigan between Grand Rapids, and Grand 
Haven, that she did not run in connection with, or in continuation of, 
any line of steamers or vessels on the lake, or any Une of railway in the 
state, but that she was a common carrier between the two cities named, 
and "that some of the goods that she shipped to Grand Rapids and car- 
ried to Grand Haven were destined and marked for places in other 
states than Michigan, and that some of the goods which she shipped at 
Grand Haven came from other states and were destined for places 
within that state." The Daniel Bail, 10 Wall. 557, 559, 19 L. Ed. 999. 
Upon this state of facts the Suprême Court affirmed the judgment for 
the penalty. Upon the matters pertinent to the questions in this case 
it said : 

"In tliis case it is adinitted tlmt the stcniner was engaged in sliipping and 
triuisporting down Grand river goods destined and niarlied l'or other states 
tlian Miehigan, and in reeeiying and traus]iortlng up the river goods i)rougUt 
within tàe state from without its Ihnits; hut inasmuch as lier ageuey in the 
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transportation was entirely wlthln the limits of tbe state, and she did not run 
in eomieetlon wlth, or in continuation of, any line of vessels or railway leading 
to other states, it is contended tbat she was engaged entirely in domestic 
commerce. But this conclusion does not follow. So far as sLe was employed 
in transporting goods destlned for other states, or goods brought from with- 
out the limits of Michlgan and destined to places within that state, she was 
engaged In commerce between tlie states, and however limited that commerce 
may hâve been, she was, so far as it went, subject to the législation of Con- 
gress. She was empioyed as an instrument of that commerce, for whenever a 
commodity has begun to more as an article of trade from one state to an- 
other, commerce in that commodity between the states has commenced. ïhe 
faet that several différent and iadependent agencies are employed in trans- 
porting the commodity, some acting entirely in one state, and some acting 
through two or more states, does in no respect affect the character of the 
transaction. To the extent in which each agency acts in that transportation, 
it is subject to the régulation of Congress. It is said that if the position hère 
asserted be sustained, tliere is no such thing as the domestic trade of a state ; 
that Congress may talce the entire control of the commerce of the country, and 
extend Its régulations to the railroads within a state on which grain or fruit 
is transported to a distant marliet. We answer that the présent case relates 
to transportation on the navigable waters of the TJnited States, and we are 
not cailed upon to express an opinion upon tlie power of Congress over In- 
terstate commerce when carried on by iand transportation. And Vk-e answer, 
further, that we are unable to draw any clear and distinct line between the 
authority of Congress to regulate an agency employed in commerce between 
the states, when that agency extends tln-ough two or more states, and when 
it is conflned in its action entirely within the limits of a single state. If its 
authority does not extend to an agency in such commerce, when that agency 
is eonfined within the limits of a state, its entire authority over interstate 
commerce may be defeated. Several agencies combining, each taklng up the 
commodity transported at the boundary line at one end.of a state, and ieav- 
ing it at the boundary Une at the other end, the fédéral jurlsdiction wouid be 
entirely ousted, and the constitutional provision would become a dead letter." 

The Daniel Bail, 10 Wall. 557, 565, 566, 19 L. Ed. 999 ; Foster et al. 
V. Davenport et al., 23 How. 344, 16 L. Ed. 248 ; Harmon v. City of 
Chicago, 140 m. 374, 29 N. E. 732 ; Houston Direct Nav. Co. v. Ins. 
Co. of North America, 89 Tex. 1, 32 S. W. 889, 891, 30 L. R- A. 713, 
69 Am. St. Rep. 17; State v. Gulf, C. & S. F. Ry. Co. (Tex. Civ. 
App.) 44 S. W. 542, 543 ; Gulf, C. & S. F. Ry. Co. v. Fort Grain Co. 
(Tex. Civ. App.) 72 S. W. 419. The power to regulate interstate com- 
merce is as complète upon the Iand as upon the navigable waters of 
the nation, and congressional régulation upon the former must be in- 
terpreted lay the same rules and enforced with the same efficiency as 
like régulations upon the latter. In re Debs, 158 U. S. 564, 590, 591, 
15 Sup. Ct. 900, 39 L. Ed. 1093. The plain and spécifie déclaration 
of the acts of Congress before us, which has been recited, the familiar 
rule that where the terms of a statute are unambiguous and their mean- 
ing is plain there is no room for construction, and the apt and con- 
trolling opinion of the Suprême Court in the Daniel Bail Case whicb 
decided, in a case strictly analogous, the material légal questions in this 
case, cogently persuade that the Northwestern Company was a com- 
mon carrier engaged in interstate commerce by railroad witliin the 
true meaning of the safety appliance acts, and was thereby required to 
equip its cars with automatic couplers, and no doubt upon this subject 
would remain, were it not for the fact that judges whose ability, learn- 
ing, and wisdom deserve and command the respect of ail hâve reached 



UNITED STATES V. COLORADO & N. W. E. CO. 327 

a différent conclusion, and counsel for the company invol<e their déci- 
sion and urge us to foUow it. 

In United States v. Geddes, fiô C. C. A. 320, 323, 131 Fed. 452, 
455, the Circuit Court of Appeals of the Sixth Circuit held that a rail- 
road company which transported articles of Interstate commerce con- 
signed from one state to another over a railroad entirely within a sin- 
gle State which it owned, under circumstances similar "to those in the 
case at bar, was not "a common carrier engaged in Interstate commerce 
by railroad," within the meaning of the safety appliance acts, because 
the Interstate commerce act (Act Feb. 4, 1887, c. 104, § 1, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3154]) reads: "The provisions of this 
act shall apply to any common carrier or carriers engaged in the trans- 
portation of passengers or property whoUy by railroad, or partly by 
railroad and partly by water, when both are used, under a common con- 
trol, management or arrangement, for a continuous carriage or ship- 
ment from one state or territory of the United States, or the District 
of Columbia, to another state or territory of the United States, or the 
District of Columbia," and because the défendant company was not 
engaged in the transportation with another carrier "under a common 
control, management or arrangement for a continuous passage or 
shipment" from one state to another. It is probable that the clause 
"under a common control, management or arrangement for a continu- 
ons carriage or shipment" in this act qualified common carriers "partly 
by railroad and partly by water" only, and had no application to such 
carriers whollv by railroad, although there is high authority to the 
contrary (U. S. v. Geddes, 65 C. C. A. 320, 131 Fed. 452 ; Interstate 
Commerce Commission v. Bellaire, Z. & C. Ry. Co. [C. C] 77 Fed. 
942 ; Ex parte Koehler [C. C] 30 Fed. 867 ; U. S. v. Chicago, K. & S. 
R. Co. [C. C] 81 Fed. 783) and it is certain that it is thus limited in 
its eft'ect since the amendatory act of Tune 29, 1906 (34 Stat. 584, c. 
3591, § 1 [U. S. Comp. St. Supp. 1907, p. 892]). But the Geddes Case 
was decided, and the argument in this case has been presented and 
will be considered, upon the theory that this clause in the original act 
was a part of the spécification of the carriers wholly by railroad who 
were subject to its provisions. 

The argument of counsel for the company, in support of the con- 
struction adopted by the Court of Appeals of the Sixth Circuit, is (1) 
that the part of the first section of the "Interstate commerce act" 
quoted above, constituted a new and exclusive définition of carriers en- 
gaged in interstate commerce; (2) that Mr. Justice Shiras in Texas 
& Pacific Ry. Co. v. Interstate Commerce Commission, 162 U. S: 197, 
at page 212, 16 Sup. Ct. 666, at page 672 (40 L. Ed. 940) in speaking 
of this act, said, "It would be difficult to use language more unmistak- 
ably signifying that Congress had in view the whole field of commerce 
(excepting that wholly within a state) as well that between the states 
and territories as tha^t going to or coming from foreign countries" ; 
(3) that if that statement was accurate, then to be a "common carrier 
engaged in interstate commerce by railroad" within the meaning of 
the safety appliance act of 1803, which was enacted six years later, a 
railroad must be "engaged in the transportation of passengers or prop- 
erty whollv by railroad or partly by railroad and partly by water when 
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both are used, under a common control, management or arrangement 
for a continuous carriage or shipment" froni one state to another; 
(4) that Congress sought to regulate interstate commerce by each 
act, and that having defined interstate commerce in the first act, 
tlie words "any common carrier engaged in interstate commerce" in 
the subséquent safety appliance acts were restricted to those carriers 
specified in that définition, and included only such as were so engaged 
with others under a common control, management, or arrangement for 
a continuous passage or shipment ; and (5) that any other construction 
would compel railroad companies operating in single states, to which 
articles of interstate commerce that they might not lawfully refuse to 
carry were tendered for transportation, to comply with the safety ap- 
pliance acts, and would thereby draw ail commerce under national rég- 
ulation. A careful study of this argument in ail its branches bas 
brought to mind some reasons why it is not convincing, which will be 
briefly stated. 

The major premise of the argument is that Congress by the act 
of 1887, made an authoritative définition of carriers engaged in in- 
terstate commerce by railroad and partly by railroad and partly by 
water, to which subséquent législation and décision is subject; that 
after the passage of that act no carrier by railroad and no carrier partly 
by railroad and partly by water, who conducted within a single state 
a part of the continuous transportation of articles of interstate co.n- 
merce, waS engaged in that commerce, unless it conducted that car- 
riage with some other carrier under a common control, management, 
or arrangement for a continuous carriage or shipment. Is this the 
true construction and effect of the first section of the interstate com- 
merce act of 1887? When Congress passed that statute, conclusive 
décisions and universal assent had established the rule of law that 
common carriers engaged entirely within a single state in the trans- 
portation of articles of interstate commerce included two classes : (a) 
,Those who conducted that transportation with another or other car- 
riers under a common control, management, or arrangement for a 
continuous carriage, or shipment ; and (b) those who conducted such 
transportation alone, or with other carriers without any common con- 
trol, management, or arrangement for such a carriage or shipment. 
The question whether or not carriers Of the second class were engaged 
in interstate commerce was settled. The Daniel Bail Case, 10 Wall. 
557, 5G5, 19 L. Ed. 999, and the cases cited supra under that case. It 
was not acute, debatable or open, and the purpose of the act of 1887 
was not to answer it. If it had been the intention of Congress and the 
meaning of that act that the established rule of law upon that ques- 
tion should be abrogated, that a new définition of carriers engaged in 
interstate commerce should be made which would imperatively exclude 
the second class from interstate commerce, it is reasonable to believe 
that the lavvmaking body would hâve made this purpose to cause so 
radical a departure from the law of the land clear and indisputable 
by a direct déclaration and enactment which could easily bave been 
written in a few Unes, that henceforth carriers engaged in interstate 
commerce by railroad should include those of the first class onlv, 
or that they should exclude those of the second class. But the act cor.- 
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tains no such déclaration or provision. On the otlier hand, in the face 
of the established rule of law that carriers by railroad engaged in in- 
terstate commerce consisted of both classes, the Congress enacted that 
"the provisions of this act shall apply to" the members of the first 
class, and there it stopped and enacted nothing more pertinent to this 
issue. 

The existence of the two well-known classes of carriers engaged 
in Interstate commerce, the absence of any déclaration or enactment 
that the rule which included the members of both classes among such 
carriers should be abrogated or in any way modified, and the simple 
déclaration of the act that its provisions should apply to the members 
of the first class without more upon this subject, render it difficult to 
believe that the purpose or effect of the first section of this statute was 
any other than to sélect out of ail the carriers engaged in Interstate 
commerce by railroad or partly by railroad and partly by water, and to 
specify, as its clear and certain words purport to do, the class of those 
carriers to which its provisions apply. The remark of Mr. Justice 
Shiras in Texas & Pacific Ry. Co. v. Interstate Commerce Commis- 
sion, 162 U. S. 212, 16 Sup. Ct. 672 (40 L. Ed. 940), with référence to 
the Interstate commerce act, that "It would be difficult to use language 
more unmistakably signifying that Congress had in view the whole 
field of commerce, excepting commerce wholly within a state," is not 
persuasive upon the légal issue before us, (a) because this question was 
not presented, discussed, or decided in that case, wherein the court was 
considering only the relation of the circumstances, conditions, and 
rates of transportation of foreign commerce to the circumstances, con- 
ditions, and rates of transportation of Interstate commerce under the 
act of 1887, and expressions in the opinions of courts are not authori- 
tàtive beyond the questions which they were considering and deciding 
when they used them (Cohens v. Virginia, 6 Wheaton, 264, 299, 5 L. 
Ed. 257), (b) because the statement that Congress had in view the 
whole field of Interstate commerce when it passed this act is far from 
an assertion, and could never hâve been intended to be a déclaration 
that Congress had regulated, or had intended by that act to regulate, 
every carrier engaged in Interstate commerce within its regulating 
power, for that was obviously not the fact. It did not regulate and 
evidently did not intend to regulate carriers engaged in the transpor- 
tation of subjects of Interstate commerce by stage coach, by wagon, 
entirely by water, or such carriers partly by water and partly by rail- 
road, when they were not operating with other carriers under a com- 
nion control, management, or arrangement, (c) because the statute 
expressly declared that the provisions of the act should apply to the 
members of a spécifie class of carriers engaged in Interstate commerce, 
and omitted, and thereby excluded from subjection to its provisions, 
those of other classes. The amendatorv act of June 29, 1906 (34 Stat. 
584, c. 3591, § 1 [U. S. Comp. St. Supp. 1907, p. 892]), is a démon- 
stration that the original act was not intended to and cUd not regu- 
late ail common carriers engaged in interstate commerce by railroad 
within the power of Congress, for the amendment applies the provi- 
sions of the act to common carriers engaged in interstate commerce 
wholh' by railroad who are exempt from any common control, manage- 
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ment, or arrangement with other carriers, and appHes its provisions to 
many other carriers not subject to the terr-,-* of tlie original act. 

The rule^ in pari materia, which counsel for the company invoke, 
the rulc; that the similar terms of statutes enacted for like purposes 
should receive Hke interprétations, is inapplicable to the interstate 
commerce act and the safety appliance acts, because the provision 
of the latter relative to the question before us is plain and explicit, 
and a statute falls under that rule only when its terms are ambiguous 
or its significance is doubtful (Endlich on Interprétation of Stat- 
utes, § 53, p. 67), and because the evils to be remedied, the objects to 
be accomplished, and the enactments requisite to attain them are rad- 
ically différent. It is true that each act was a régulation of inter- 
state commerce, but so are the Sherman anti-trust act, the employer's 
liability act, the various acts regulating the inspection of steamboats. 
and the navigation of the inland rivers, lakes and bays, and many 
other acts, too numerous to mention or review. It does not follow 
from the facts that the interstate commerce act was first passed, and 
that it régulâtes commerce among the states, and déclares that its 
provisions shall apply to the members of a certain class of carriers en- 
gaged therein, that the Sherman anti-trust act, the safety appliance 
acts, and other subséquent acts regulating commerce apply to the mem- 
bers of that class only, in the face of the positive déclarations of the 
later acts that they shall govern other parties and other branches of 
commerce. The subject of the first act was the contracts, the rates 
of transportation of articles of interstate conmierce ; the subject of the 
safety appliance acts was the construction of the vehicles, the cars, 
and engines which carry that commerce. The evils the former was 
passed to remedy were discrimination and favoritism in contracts and 
rates of carriage; the evils the latter was enacted to diminish were 
injuries to the employés of carriers by the use of dangerous cars and 
engines. The remedy for the mischiefs which induced the passage of 
the former act was equality of contracts and rates of transportation ; 
the remedy for the evils at which the latter act was leveled was the 
equipment of cars and engines with automatic couplers. Neither in 
their subjects, in the mischiefs they were enacted to remove, in the 
remédies required, nor in the remédies provided, do thèse acts re- 
late to similar matters, and the rule that the words or terms of acts 
in pari materia should hâve similar interprétations ought not to govern 
their construction. The contention that if a railroad company con- 
ducting the transportation of articles of interstate commerce entirely 
within a single state and independent of other carriers, is held to be 
subject to the safety appliance acts, it must receive articles of inter- 
state commerce for transportation, and ail carriage both interstate and 
intrastate will thus become subject to national régulation, neither ter- 
rifies nor convinces. 

The Constitution reserved to the nation the unlimited power to 
regulate interstate and foreign commerce, and if that power cannot 
be effectually exercised without affecting intrastate commerce, then 
Congress may undoubtedly in that sensé regulate intrastate commerce 
so far as necessary, in order . to regulate interstate commerce fuUy 
imd efrect-jally. , The people of the United States carved out of their 
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sovereign power, reserved from the states, and granted to the Congress 
of the United States exclusive and plenary power to regulate com- 
merce among the states and with foreign nations. That power is not 
subordinate, but it is paramount to ail the powers of the states. If its 
independent and lawful exercise of this congressional power and the 
attempted exercise by a state of any of its powers impinge or conflict, 
the former niust prevail and the latter must give way. The Constitu- 
tion and the acts of Congress passed in pursuance thereof are the 
suprême law of the land. "That which is not suprême must yield to 
that which is suprême." Brown v. Maryland, 13 Wheat. 419, 448, 
6 L. Ed. 678; Gibbons v. Ogden, 9 Wheat. 1, 209, 210, 6 L. Ed. 23; 
Gulf, Colorado, etc., Ry. Co. v. Hefley, 158 U. S. 98, 15 Sup. Ct. 802, 
39 L,. Ed. 910; Int. Commerce Commission v. Détroit, etc., Ry. Co., 
167 U. S. 633, 642, 17 Sup. Ct. 986, 42 L. Ed. 306 ; State Freight Tax 
Case, 15 Wall. 232, 275, 280, 21 L. Ed. 146; Pensacola Telegraph 
Co. V. Western Union Telegraph Co., 96 U. S. 1, 8, 24 L. Ed. 708 ; 
Chv Lung V. Freeman, 92 U. S. 275, 280, 23 T. Ed. 550 ; Ry. Co. v. 
Husen, 95 U. S. 465, 471, 472, 473, 24 L. Ed. 527 ; Hall v. De Cuir, 
95 U. S. 485, 488-^! 90, 497, 498-513, 24 L. Ed. 547; Cooper Mfg. 
Co. V. Ferguson, 113 U. S. 727, 736, 737, 5 Sup. Ct. 739, 28 L. Ed. 
1137; Bowman v. Chicago, etc., Ry. Co., 125 U. S. 465, 479, 480, 
481, 484, 485, 488. 489, 490, 491, 507, 508, 8 Sup. Ct. 689, 1062, 31 L. 
Ed. 700; Welton v. Missouri, 91 U. S. 275, 280, 23 L. Ed. 347; Lyng 
V. Michigan, 135 U. S. 161, 166, 10 Sup. Ct. 725, 34 L. Ed. 150; 
Norfolk, etc., Ry. Co. v. Pennsylvania, 136 U. S. 114, 115, 118, 120, 
10 Sup. Ct. 958, 34 L. Ed. 394 ; Crutcher v. Kentucky, 141 U. S. 47, 
57, 58, 59, 11 Sup. Ct. 851, 35 L. Ed. 649; Osborne v. Florida, 164 
U. S. 650, 655, 17 Sup. Ct. 214, 41 L. Ed. 586 ; Caldwell v. North 
Carolina, 187 U. S. 622, 623, 23 Sup. Ct. 229, 47 h. Ed. 336. It 
was the évident and declared purpose of the safety appliance acts 
to require every common carrier engaged in Interstate commerce, 
and hence every common carrier so engaged independently in a single 
state, to comply with the requirements of the statute. No greater 
burden is thereby imposed upon a company engaged in such commerce 
within one state than upon one so engaged in more than one state. 
There was as urgent a demand, and as much reason and necessity, 
for the protection of the lives and limbs of the servants of railroad 
companies operating in a single state as of preserving the lives and 
limbs of the servants of such companies operating across state lines. 
The safety appliance acts might be practically evaded and thus ren- 
dered futile if companies independently transporting articles of inter- 
state commerce in single states could exempt themselves from their 
provisions by conducting ail such transportation, except that across 
the imaginary lines which divide the states, by means of corporations 
operating in single states only, and finally the objection hère under 
considération was determined to be untenable by the controlling opin- 
ion of the Suprême Court in the Daniel Bail Case, where it was 
equally available, was considered and overruled (10 Wall. 565, 19 
L. Ed. 999), for Congress bas the same "fullness of control" over in- 
terstate commerce carried upon railroads and other artificial high- 
ways upon the land that it has over that borne upon the navigable 
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waters of the nation. In re Debs, 158 U. S. 590, 691, 15 Sup. Ct. 
900, 39 L. Ed. 1093. 

Some of the reasons why the argument of counsel in support of 
the construction of thèse acts which they seek, has not proved con- 
vincing, hâve now been stated. There are, however, other and con- 
trolling considérations which deter us from the conclusion they urge. 
Congress enacted that "it shall be unlawful for any common carrier 
engaged in interstate commerce by railroad" to haul any car on its line, 
used in moving interstate traffic, unequipped with automatic couplers, 
except four-wheeled cars and certain logging cars and the engines 
which draw them. The construction of this enactment sought, in effect 
amends this positive déclaration by importing into it the exception 
which appears in italics below, so that it would read, "it shall be unlaw- 
ful for any common carrier engaged in interstate commerce by rail- 
road, * * * except a common carrier engaged in interstate com- 
merce by railroad wholly within a single State and not under a com- 
mon contrai, management or arrangement with any other carrier for 
a continuons carriage or shipment" to haul any car on its line used 
in moving interstate traffic unequipped with automatic couplers, ex- 
cept four-wheeled cars and certain logging cars and the engines used 
to haul them. But where the Congress makes no exception from the 
clear and certain déclaration of a statute, there is ordinarily a pre- 
sumption that it intended to m.ake none. Mciver v. Ragan, 8 Wheat. 
25, 39, 4 L. Ed. 175 ; Bank v. Dalton, 9 How. 532, 538, 13 L. Ed. 243 ; 
Vance v. Vance, 108 U. S. 514, 531, 3 Sup. Ct. 854, 37 L. Ed. 808 ; 
Railway Co. v. B'Shears, 59 Ark. 337, 244, 27 S. W. 2. By so much 
the more is it true that where the lawmaking body has made excep- 
tions to the gênerai terms of an act, as in this instance, the presumption 
is that it intended to make no more. Again, if Congress intended to 
make this exception, it was a secret intention which the safety ap- 
pliance acts not only failed to express, but which their terms expressly 
negatived. It is the intention expressed, or necessarily implied, in the 
law, and that alone, to which courts may lawfully give effect. They 
may not assume or présume purposes and intentions that are neither 
expressed nor implied, and then construe into the law the provisions 
to accomplish thèse assumed intentions. A . secret intention of the 
lawmaking body cannot be legally interpreted into a statute which is 
plain and unambiguous, and which does not express or imply it. • U. 
S. V. Wiltberger, 5 Wheat. 76, 5 L. Ed. 37 ; Bennett v. Worthington, 
24 Ark. 487, 494; Tynan v. Walker, 35 Cal. 634, 95 Am. Dec. 152; 
Smith V. State, 66 Md. 215, 7 Atl. 49 ; Railway Co. v. Bagley, 60 Kan. 
424, 56 l'ac. 759. 

The principal reasons which bave been persuasive in the détermina- 
tion of the question in hand bave now been stated. They hâve been 
presented at considérable length in déférence to the opinion of the 
Court of Appeals of the Sixth Circuit in the Geddes Case, which it 
would bave been a pleasure to follow, if the proper resuit had been 
doubtful in our opinion. But this case has been presented to this court 
for décision. The exercise of its indcpendent judgment has been 
invoked, and it may not be lawfully denied. The positive and ex- 
plicit déclaration of the first section of the safety appliance act of 1893 
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that "it shall he iinlawful for any common carrier engagée! in inter- 
state commerce by railroad" to use any cars unequipped with automatic 
couplers except four-wheeled cars and logging cars in moving inter- 
state traffic, the clearness and certainty of this language which prohib- 
its interprétation, the absence of any expression of the exception which 
the court is asked to import into this statute, the presumption from the 
plain language of the law that the Congress intended to make no such 
exception, the rule that the courts may not insert in a statute an enact- 
ment of an assum.ed secret intention of the lawmaking body which is 
not expressed therein or necessarily implied, the fact that the inter- 
state commerce act does not appear to us to define common carriers 
engaged in interstate commerce by railroad, but simply to apply the 
provisions of that act to the members of a specified class of thèse car- 
riers, the fact that the interstate commerce act is not in pari materia 
with the safety appliance acts, either in its subject-matter, in the evils 
it assails, or in the remédies it provides, so that neither its language 
nor the construction thereof is apposite to or controlling of the terms 
or of the interprétation of the latter act, the reason of the case which 
as imperatively requires the protection from dangerous vehicles of 
the employés of companies independently engaged in interstate com- 
merce by railroad entirely within single states, as it does the protection 
of the servants of other companies employed in the transportation of 
articles of interstate commerce by railroad, ail thèse and other facts, 
rules, and reasons to which référence has been made, bave converged 
xipon our minds with compelling power, and forced them to the conclu- 
sion that Congress did not intend to, and did not, except from the pro- 
visions of the safety appliance acts common carriers engaged in the 
transportation of articles of interstate commerce entirely within single 
states respectively, and exempt from any common control, manage- 
ment, or arrangement with other carriers for a continuons carriage or 
shipment, but that it intended to, and did, expressly include them 
therein and subject them thereto. 

The question at the head of this opinion must therefore be answered 
in the affirmative, the judgment below must be reversed, and the case 
must be remanded to the District Court for a new trial, and it is so 
ordered. 

PHILIPS, District Judge (dissenting). The majority opinion, while 
strong and persuasive, fails to command my assent. Its advanced doc- 
trine respecting the extension of fédéral jurisdiction under the inter- 
state commerce clause of the Constitution conflicts with some deeply 
rooted notions entertained by me respecting fédéral limitations of 
power. 

The défendant in error is a railroad corporation chartered by the 
State of Colorado. It is a narrow gauge road, S^/O feet in width, with 
only 10 miles of main Une, and two branches 18 and 20 miles in length, 
respectively. It runs exclusively within the covmty of Boulder. For 
.some reason, not quite apparent, one of plaintifï's witnesses was per- 
mitted to testify that connection could be made with this narrow gauge 
road at Boulder by other narrow gauge line extending through the state 
oî Colorado into New Mexico, at Santa Fé. The actual geography ana 
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gênerai railroad guides show that to accomplish this the carriage would 
hâve to be made from Boulder to Denver, over an inside narrow gauge 
road on the Colorado Southern, a distance of 29 miles; then from 
Denver to Leadville, over the highest mountain range traversed by 
any narrow gauge road in Colorado, on a line owned by the Colorado 
Southern, ■ to Leadville, nearly due west, a distance of 157 miles ; 
then from Leadville to Salida, over the D. & R. G. Railroad in an east- 
erly direction, 60 miles; then from Salida to Alamosa, on the sanie 
road, directly south, 85 miles ; then from Alamosa to Antonito, south, 
28 miles, to the line between Colorado and the Territory of New Mex- 
ico, on this D. & R. G. Railroad, which is extended from there to 
Santa Fé, 185 miles. To say nothing of this zigzag course of the dif- 
férent narrow gauge roads, a shipment over them to New Mexico 
would cover a distance of between three and four hundred miles, 
whereas a shipment by direct line, by broad gauge, would not exceed 
280 miles, avoiding the mountain climbing. In the absence, however, 
of any évidence of any such Interstate shipment having ever been made, 
the importance or the relevancy of this testimony is not apparent. 

The right of the state to grant charters whose functions are to be 
exercised solely within the territorial limits of its sovereignty is un- 
questionable. So long as it exercises only the powers granted, and 
performs only the functions incident to its création, it is not subject to 
the supervision or interférence of the fédéral government. While the 
power to regulate commerce with foreign nations and among the 
several states is conferred on Congress, the exclusive jurisdiction of 
the state over intrastate commerce is reserved to the state. How a 
railroad chartered by and exclusively operated within the state shall be 
equipped, and what shall be its duties respecting the carriage of 
freights and towards its employés, are within the exclusive jurisdic- 
tion and discrétion of the state. Under the law of the jurisdiction of 
its création the défendant railroad company is a common carrier of pas- 
sengers and freights. As such it must accept and carry over its line 
ail proper subjects of traffic, by whomsoever tendered, no matter from 
where it cornes, whether from within or without the state. It is not 
permitted to inquire whether it cornes from a given place in the state 
of Colorado or from a point outside of the state, or how it came ta 
it. When offered to it for transportation, no matter by whom ten- 
dered, it bas no discrétion to refuse to carry it. By the law of the 
state creating it, and endowing it with its faculties as a common car- 
rier, it has the right to say : This company will receive and bill the 
article for carriage over its independent line, limiting its responsibility 
by the local law and charging the rates for the carriage authorized by 
the law of Colorado, and not otherwise. > 

In respect of the shipments in question, the évidence, in brief, shows 
that the, consignment from Omaha passed over the Union Pacific 
Railroad, a broad gauge line, to Boulder, where the goods were trans- 
ferred for carriage to the défendant railroad company, but not on any 
through billing or under any joint arrangement for a continuons car- 
riage. The biil of lading issued for the carriage from Boulder to des- 
tination on the défendant road was issued by the défendant. The char- 
ges for the carriage over the Union Pacific to Boulder were so much; 



UNITED STATES V. COLORADO & N. W. E. CO. 335 

ànd the carriape from Boulder over the défendant company was for a 
separate and distinct aniount. The other shipment was a consignment 
from Kansas City., Mo., to Denver by the Atchison, Topeka & Santa 
Fé Railway, where it was rebilled by the Colorado & Southern road 
from Denver to SaHda, the Colorado & Southern Connecting with the 
défendant road at Boulder. The billing showed tliat the charges from 
Kansas City to Denver were $2.4-5, and from Denver to Ward $1.23. 
So the shipment was under separate billing contracts, for separate and 
distinct charges, and the shipment from Denver to Ward was essen- 
tially an intrastate shipment. The Colorado & Southern "paid the 
Santa Fé ail that was due them on the shipment up to Denver." 
The Vifilness introduced by the plaintiff said the shipment was biUed 
from Denver to Salida, and "was simply handled as a shipment passing 
through Boulder." In answer to the question when the cars were 
brought in by the Union Pacitic carrying shipments from points with- 
out the State, the v/itness said they were not handled by the crew or 
engine of the défendant company, and the crew of the défendant com- 
pany did not handle the engines and cars from points without the state 
of Colorado. But, says the majority opinion: 

"The rebilling practiced by the railroad company without any new con- 
sent or coutract with the owners couid not destroy or afCeet the Interstate 
character of the shipment or of the transportatiou." 

I cannot accède to the proposition that the consigner of the goods, 
by delivering a package at Kansas City, Mo., to a railroad company 
there, addressed to a point on the defendant's local road, without con- 
sultation with or the consent of the local road, can thereby impart 
to the article such character of interstate commerce as to compel the 
local road to carry it as such, subject to ail the incidents of being en- 
gaged in interstate commerce. The receiving carrier at Kansas City, 
without the consent and co-operation of the local carrier, could make 
no arrangement for the through carriage with the consigner as would 
bind or afïect the independent local road. The carrier at the initial 
point can make any arrangement it sees fit for carrying the package 
over its line and any Connecting line, extending into the state of Colo- 
rado ; but when the carriage reaches the terminus of the through line, 
and the package is brought to the local line for further transportation, 
it must take and carry it over its line, not by virtue of any interstate 
law or régulation, but by reason of the obligatory force of the law of 
Colorado. It has the right to say : This company will receive it when 
tendered, but it will issue its own bill of lading, fixing then and there 
for the first time the terms of the contractual relation between the ship- 
per and it, and make its own charges under the local law of the state 
of Colorado. Unless thèse conditions are assented to it may décline 
the shipment; and when it does take it on its own bill of lading, to 
be paid for according to its schedule rates, the consent of the shipper 
to its terms is implied without more. This new billing agreement for 
the first time establishes the relation of consignor and carrier between 
the shipper and the local railroad company. And I deny the power of 
Congress to step in and say to this créature of the state, thus acting 
within the terms of its charter : You shall not carry this article unless 
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you dismantle your car of the eqtiipments permitted by the state and 
equip it in such fashion as Congress directs, and if you do not comply 
you will be p€nalized to the extent of the discrétion of Congress. Such 
road doing a local business with no joint traffic arrangement with other 
carriers, issuing its own bill of lading, and charging for the carriage 
independent of any other carrier over whose lines the goods may hâve 
traveled, would not be subject to the provisions of the interstate com- 
merce act, nor subject to the direction or supervision of the Interstate 
Commerce Commission. It would not be required to file its schedules 
of rates with the Interstate Commerce Commission, for the palpable 
reason that it is not engaged in interstate commerce traffic within the 
meaning of the act of Congress. 

The Daniel Bail Case, 10 Wall. 557, 19 L. Ed. 999, relied upon in 
the majority ojjinion, involved the single question of the authority of 
the gênerai government to license a vessel engaged in transportation 
on its navigable waters. By the act of Congress of July 7, 1838 (5 
Stat. 304, c. 191), it was made unlawful for the owner, master, etc., 
of any vessel propelled in whole or in part by steam to transport any 
merchandise or passengers upon the bays, lakes, rivers, or other navi- 
gable waters of the United States without having first obtained from 
the proper officer a license under existing laws. And the amendatory 
act of August 30, 1853 (10 Stat. 61, c. 106), provided for the inspec- 
tion of vessels so engaged. In answer to the libel presented against it 
for running without a license, the company disclosed that the steamer 
was employed in the navigation of Grand river between the cities of 
Grand Rapids and Grand Haven, within the state of Michigan, for the 
transportation of merchandise and passengers between those places, 
and that some of the goods shipped at Grand Rapids and carried to 
Grand Haven were destined and marked to places in other states than 
Michigan, and that some of the goods received came from other states 
and were destined to places without the state. It was held by the Su- 
prême Court that it was subject to the license régulation. 

It must be kept in mind, in applying the language of Mr. Justice 
Field in the discussion quoted in the majority opinion, (1) that the 
question pertained to the jurisdictional power of the United States 
over its navigable waters, and the act of Congress in question was 
bottomed upon that basis of governmental control; (2) that the ves- 
sel in question was not a railroad or conveyance chartered by the state, 
deriving its powers and functions from the state as an instrument of 
intrastate transportation; and (3) that there was no rebilling of the 
goods by the vessel evidencing and limiting its duties, and undertaking 
solely for the carriage over its own local line from one point to another 
within the state, making its own independent charges for the separate 
services rendered by it. So when the learned justice was confronted 
with the argument hère made respecting the attitude of a local state 
railroad, he said : 

"It is said that if tlie position tiere asserted be sustained, there is no 
such thing as the domestic trade of a state ; that Congress may take entire 
control oi" the commerce of the country, and extend its. régulations to the 
railroads within a state on which grain or fruit Is transported to a distant 
market. We answer that the présent case relates to transportation on the 
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navigable waters of tlie United States, and we are not ealled upou to ex- 
press an opinion upon tlie power of Congress over Interstate commerce when 
carried on by land transportation. And we answer further tUat we are un- 
able to draw any elear and distinct line between the authority of Congress 
to regulate an agency employed in commerce between tlie states, when tbat 
agency extends tlirougb two or more states, and when it is coufined In Its 
action entirely wlthin the limits of a single state." 

When he thus spoke to the rule as appHed to the power of Congress 
"to regulate an agency employed in commerce between the states," 
it will be observed that he referred to the instance "when that agency 
extcnds through two or more states," and not the instance where it 
is confined in its action entirely within the limits of a single state; 
from which it is clearly inf érable that the jurisdiction of the United 
States is invoked only when the two agencies act in combination. This 
distinction is aptly illustrated by the case of Gulf, C. & S. F. Railway 
Company v. Texas, 204 U. S. 403, 27 Sup. Ct. 360, 51 ,1^. Ed. 540. 
In that case the state of Texas recovered in the local court a judgment 
against said railway company for $100 for extortion in a charge for 
the transportation of a car load of corn from Texarkana, Tex., to Gold- 
thwaite, Tex. In December, 1901, the Samuel Hardin Grain Company, 
of Kansas City, Mo., offered to sell Saylor & Burnett, at Goldthwaite, 
Tex., the corn in question, for delivery on the railway track at Gold- 
thwaite. The corn to fill this contract was shipped from Hudson, S. D., 
and started to its destination. This was intercepted at Kansas City, 
Mo., by some conventional arrangement between the parties, and from 
Kansas City it was shipped over the Kansas City Southern Railway to 
Texarkana, Tex., on a bill of lading under shipper's orders to notify 
the commission company at Texarkana, Tex. The minimum Interstate 
rate from Hudson, S. D., to Goldthwaite, Tex., was 46 cents per hun- 
dred, apportionable as follows : 18 cents from Hudson to Kansas 
City, and 28 cents from Kansas to Goldthwaite, Tex. The défend- 
ant railway company and the Kansas City Southern, with other Con- 
necting lines from Kansas City to Goldthwaite had established a joint 
tariflf of 35 cents per hundred pounds. From Texarkana to Gold- 
thwaite, Tex., the corn was reshipped to Goldthwaite over the Texas & 
Pacific Railway and the défendant company gave a bill reciting its re- 
ceipt from the Hardin Grain Company, consigned to shipper's order, 
"notify Saylor & Burnett, Goldthwaite, Tex." It thus was forwarded 
after lying over fîve days in Texarkana. The only thing donc by the 
agent of the shipper at Texarkana was to surrender the Kansas City 
Southern bill of lading and hâve the cars set over to the Texas & Pa- 
cific Railway, and taking a bill of lading from the latter. The défend- 
ant company was not a party to the bill of lading executed at Texar- 
kana. The insistence of the railway company was that the shipment 
over the line in Texas was an Interstate shipment, and therefore not 
subject to the local law of the state. The Suprême Court overruled 
this contention. Mr. Justice Erewer, who wrote the opinion in that 
case, distinctly held that the character of the shipment, whether local 
or Interstate, dépends on the contract of shipment, the rights and obli- 
gations of the carrier and shipper are reciprocal ; that while the con- 
tract of shipment was from Hudson, S. D., to Texarkana, Tex., the 
,157 F.— 22 
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contract made at Kansas City for the sale of the corn did not affect the 
character of the shipment from Hudson to Texarkana, as an inter- 
state shipriient ; it still remained an interstate shipment. He then said : 

"The conti'ol over the goods lu process of transportatlouv which may be re- 
peatedly changed by sales, is one thing ; ttte tnmsportatlon is another tàing, 
and follows tbe contract of sbipment, until tliis is cbanged by the agreement 
of owner and carrier. * * * When the Hardiii Company accepted the eom 
at Texarlîana the transportation contracted for euded. The carrier was un- 
der no obligations to carry it further. « * * whatever obligations may 
rest upon tlie carrier at the terminus of its transportation to deliver to some 
further carrier, in obédience to the instructions of the owner, it is acting not 
as a carrier, but simply as a forwarder. No new arrangement iiaving beeu 
made for transportation, the corn was delivered to the Ilardin Company at 
Texarkana. Whatever may hâve been the thought or purpose of the Hardin 
Company in respect to the further disposition of the corn, was a matter Im- 
material so far as the eompleted transportation was concerned." 

He then Hkened the case to the purchase of a ticket for interstate 
carriage from an outside place to Texarkana, to go on to Goldthwaite. 
On his arrivai at Texarkana he would not be entitled to a new ticket 
from Texarkana to Goldthwaite at the proportionate fraction of the 
rate prescribed by the Interstate Commerce Commission for carriage 
from the outside place to Goldthwaite. "The one contract of the rail- 
road Company having been finished he must make a new contract for 
his carriage to Goldthwaite, and that would be siibject to the law of 
the State within which that carriage was to be made." Significantly 
enough the learned justice concluded by saying: 

"It must be further remembered that no bill of lading was issued from Tex- 
arliana to Goldthwaite until after the arrivai of the com at Texarkana, the 
completlon of the first contract for transportation, the acceptance and payment 
by the Hardin Company. In many cases it would work the grossest injustice 
to a carrier if it could not rely on the contract of shipment it bas made, know 
whether It was bound to obey the state or fédéral law, or, obeying the former, 
flnd Itself mulcted in penalties for not obeying the law of the other jurisdic- 
tion, simply because the shipper intended a transportation beyond that speci- 
fied in the contract. It must be remembered that there is no presumption that 
a transportation when commenced is to be continued beyond the state limits, 
and the carrier ought to be able to dépend upon the contract which it bas 
made, and must eonform to the liability imposed by that contract." 

This, it seems to me, contradicts the postulate in the majority opin- 
ion that the rebilling practiced by the railroad company, without any 
new contract with the owners, would not destroy or affect the inter- 
state character oi the shipment and of the transportation. On the 
contrary, the position asserted by Mr. Justice Brewer is that the ship- 
per at Kansas City and the receiving carrier could make no contract 
for a continuous shipment therefrom which would entitle thera, with- 
out the concurrence and participation therein of the local railroad 
company, to operate beyond the terminus of the through lines from 
Kansas City to Boulder, Colo. The distinct language is that not- 
withstanding the shipment of the corn in that case began in South 
Dakota, destined in its inception to Goldthwaite, in the state of Tex- 
as, yet when there was no through bill of lading to Goldthwaite, and 
to reach which the com had to be reshipped and rebilled over the 
local road in the state, the local road being no party to any through 
continuous carriage contract, its character as an interstate shipment 
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did not obtain. He distinctly asserted that the transportation "fol- 
lows the contract of shipment until that is changed by the agreement 
of owner and carrier." And I deduce from that pronouncement that 
while the freight under the shipping contract for the carriage orig- 
inating in one state to pass beyond the state lines becomes the sub- 
ject of interstate commerce, it does not retain that character beyond 
the terminus embraced in the contract with the receiving carrier; 
so that when that shipment ends it must dépend for its continuation 
upon a new agreement between the shipper and the local carrier, and 
is not, therefore, protected by the interstate commerce clause of the 
Constitution so as to exempt it from the qualifies and liabilities of an 
intrastate shipment. According to said opinion, when the package 
in question, brought from Kansas City to Denver, and then rebilled 
over the Colorado & Southern Railroad and is taken from the lat- 
ter's cars and delivered to the local défendant railroad company, the 
party so delivering was not acting as a carrier, but simply as a for- 
warder for the shipper. The first contract having ended, the ship- 
per "must make a new contract" for carriage over the local road, 
and, the points of this carriage being wholly within the state, it lost 
its character of interstate commerce at the point of delivery to the 
local road, in so far as it is concerned, as it takes it only under its con- 
tract evidenced by the new bill of lading, no matter what the pur- 
pose of the shipper may hâve been in starting it from Kansas City. 
In other words, it is not in the power of the original consigner — the 
shipper of the goods — to force upon the local state railroad the char- 
acter of a common carrier of interstate commerce by simply address- 
ing his goods to a point on the local railroad. He may send his goods 
to Colorado by railroad or by wagon; but when he brings it to the 
local road, to be carried over its Une, wholly within the state, the 
relation of shipper and carrier is first established by the new contract 
or bill of lading. It seems to me to be a sufficient answer to the sug- 
gestion that, if each railroad company carrying such package over 
its Hne to the border of the state may then deliver it to another rail- 
road to be carried over its line to another state border, it would op- 
erate as a fraud upon the interstate commerce clause of the Consti- 
tution to say this cannot take away the right of the local, independent 
road, declining to hâve any joint trafSc arrangement with Connect- 
ing lines, to refuse to take the article except on a new contract of 
carriage between it and the shipper to be delivered at a point on its 
own line, according to its own local established rates. The law is 
a sensible thing. It looks to substance and not to form. Of course, 
if railroad companies were to resort to the act of rebilling without 
more, as a mère subterfuge for evading the interstate commerce law 
of the nation, like any other fraudulent device, the law would disre- 
gard it. But there is nothing of this character in the case under 
review. 

It is difïicult to escape the conclusion that when the Congress framed 
the interstate commerce act of 1887 it had in mind the very principle 
recognized by the court in the Gulf, C. & S. F. Case, supra. For 
the first time in the history of the national government Congress un- 
dertook to prescribe by statute régulations for railroads as common 
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carriers engaged in interstate commerce. In order that the railroad 
companies might be advised and understand what would conslitute 
the individual roads carriers of interstate commerce, it defined it as 
applying to "any common carrier engaged in the transportation of 
passengers or property, wholly by railroad, or partly by railroad and 
partly by water when both are used under a common control, man- 
agement or arrangement, for a continuons carriage or shipment from 
one State or territory of the United States," etc. Act Feb. 4, 1887, 
c. 104, § 1, 24 Stat 379 [U. S. Comp. St. 1901, p. 3154]. In view 
of the knowledge Congress had that in instances this interstate car- 
riage was effected partly by railroads and partly by Connecting water- 
ways, it declared that sucli through continuons lines operated "under 
a common control, management or arrangement" should be regard- 
ed the same as if the carriage were accomplished solely over railroad 
lines. It has ever been clear to my mind that it was not in the thought 
of Congress to liniit the déclaration as to what would constitute such 
common carrier te the instance of the transportation partly by rai! 
and partly by water. The whole structure and connection of the para- 
graph do not admit of the restriction sought to be placed upon the 
act. From that day forth the courts and the railroads hâve regarded 
and acted upon the définition of what constitutes such common car- 
rier engaged in interstate commerce. 

Mr. Justice Shiras, in Texas & Pacific Railway Company v. Inter- 
state Commerce Commission, 162 U. S. 197, loc. cit. 218, 16 Sup. Ct. 
672, 40 L. Ed. 940, after quoting the provision of the interstate com- 
merce act of 1887, said: 

"It woiild be difflcult to use langufige more unmistakably slguif.yiiifc tlint 
Congress had in view tlie whole field of commerce (exceiitiug commerce wholly 
within a state) as well that between the states and ten-itories as that goiiig to 
or coming from foreign countrles." 

Again in Cincinnati, Nevi' Orléans & Texas Railway Company v. 
Interstate Commerce Commission, 163 U. S. 184, 16 Sup. Ct. 700, 40 L. 
Ed. 935, it was held that the Central Railroad of Georgia was en- 
gaged in an act oi interstate commerce in transporting, from a given 
point to another in Georgia, freight originating at Cincinnati, Ohio, 
destined for Social Circle, Ga. ; but that was under a through bill of lad- 
ing, with a through charge and arrangement for a division of the en- 
tire charge among the roads contribnting to the movement. But Mr. 
Justice Shiras, speaking for the court, took occasion to say : 

"Ail we wish to be ntulerstood to hold is that when goods shipped under a 
through bill of lading, from a point in one state to a point in another, are re- 
ceived in transit by a state common carrier, under a conventional division 
of the charge, such carrier must be deemed to bave subjected its road to an 
arrangement for a contlnuous carriage or sliipment within tlie meaning of the 
act to regulate commerce. Wlien we spealv of a through bill of lading we re- 
fer to the usual method in use by Connecting companies, and must not be uu- 
derstood to imply that a common control, umnagement or arrangement might 
not be otherwlse manifested." 

Further on he said (pages 191, 193, of 162 U. S., page 703 of 16 
Sup. Ct. (40 L. Ed. 935) : 

"It may be true that the 'Georgia Railroad Company,' as a corporation of 
the state of Georgia, and whose entire road is within that state, may not bo 
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legally compelled to snbmit itself to the provisions of tlie act of Congress, even 
wlien ean-ying, Ijetween ijoints in Georgia, freigbt tliat lias been brougbt from 
another state." 

The force of the foregoing utterances is not effectually parried by 
pronouncing them mère obiter dicta. The learned justice was speaking 
for the whole court. In the one case he was discussing the scope and 
purport of the interstate commerce act. It was pertinent to the argu- 
ment leading to the conchision reached. In the other he was discuss- 
ing the application of the act to the facts of the case ; and lest the lan- 
guage employed might be misunderstood and carried beyond the in- 
tendment of the court, he qualified and limited it by the quotation above 
made, for the express purpose of indicating the mind of the court touch- 
ing the instance of a carriage without any conventional arrangement for 
a through shipment on a division of the charges. So wdien Congress 
came later to further legislate in the direction of the interstate com- 
merce clause, in line with the jurisdiction assumed in the act of 1887, 
it is to be assumed that it had in mind its déclaration in the former act as 
to what constituted a common carrier engaged in interstate commerce. 
In the act of March 3, 1893, which required railroad companies en- 
gaged in interstate commerce to equip their locomotives with driving 
wheel brakes and automatic couplers, it contented itself with designat- 
ing them simply as "engaged in interstate commerce." The fourth 
and fifth sections placed the matter under the supervision of the Inter- 
state Commerce Commission ; clearly showing that Congress regarded 
this législation as allied to and supplementary of the policy inaugurated 
under the interstate commerce act of 1887. When the act of 1893 was 
amended in 1896 in respect of safety appliances, Congress again em- 
ployed the term "any common carrier engaged in interstate commerce 
by railroad" ; and in the sixth section thereof imposed upon the Inter- 
state Commerce Commission the duty of aiding in the enforcement of 
the prescribed penalty against derelict railroads. The very men who 
designate themselves as "Inspectors," who discovered this inconse- 
quential, neighborhood road out in the mountains of Boulder county, 
testifîed that they were acting under the Interstate Commerce Com- 
sion. 

Having in the first act of 1887 clearly defined what constituted such 
common carrier in interstate commerce, it was deemed sufficient in 
the additional allied acts to employ the term "any common carrier en- 
gaged in interstate commerce by railroad." It dropped the phrase 
"partly by railroad and partly by water." for the obvious reason that 
driving wheel brakes and automatic couplers are inapplicable to wa- 
ter carrying vessels. 

There is nothing on the face of the Acts of 1893 and 1896 to indi- 
cate any purpose, suggested in the majority opinion, to départ from 
and enlarge upon the conception of Congress as expressed in the orig- 
inal act of 1887 as to what was understood by the terms engaged as a 
common carrier of interstate commerce by railroad. 

The suggestion as to the policy of Congress in the safety appliance 
act is aptly met by what Mr. Ju.s"tice Field said in Hadden y. The Col- 
lecter, 5 Wall, loc. cit. 111, 18 L. Ed. 518: 
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"What is termed the pollcy of the government with référence to any par- 
tlcnlar législation is generally a very uncertain tliing, upon whicli ail sorts of 
opinions, each variant from the other, may be fonned by différent persons. 
It is a ground much too unstable upon whleh. to rest the judgmeDt of the court 
In the interprétation of statntes." 

The philanthropie feature of this prosecution is but the rose in the 
mailed hand. 



UNITED STATES v. COLORADO & N. W. R. CO. 
(Circuit Court of Appeals, Eighth Circuit. November 25, 1907.) 

No. 2,569. 

1. CoMMEBCE — Interstate Commerce— Safety Appliance Acts— Teansporta- 

TioN OF Articles in Interstate Commerce for Independbnt Express 
Company is Engaging in stjcii Commerce. 

The transportation by a common carrier by railroad of articles of 
Interstate commerce for au Indepeiident express couipany is "engaging in 
Interstate commerce by railroad" within the meaning of the satety ap- 
pliajice acts (Act March 2, 189-3, c. 196, § 1, 27 Stat. 531 [U. S. Comp. St. 
1901. p. 3174] ; Act April 1, 1896, c. 87, 29 Stat. 85 ; and Act March 2, 1903, 
c. 976, § 1, 32 Stat. 943 [U. S. Comp. St. Supp. 1907, p. 885]). 

2. Same — Safety Appliance Acts — Independent Intbastate Railroad Com- 

panies are Subject to. 

A common carrier whlch opérâtes a railroad entirely within a single 
State, and transports thereon articles of commerce shipped in continuons 
passages from places without the state to stations on its road, or from 
stations on its road to points without the state, is subject to the provi- 
sions of the safety appliance acts (Act March 2, 1893, c. 196, § 1, 27 Stat. 
531 [U. S. Comp. St. 1901, p. 3174] ; Act April 1, 1896, c. 87, 29 Stat. 85 ; 
Act March 2, 1903, c. 97G, § 1, 32 Stat. 943 [U. S. Comp. St. Supp. 1907, 
p. 885]), although It carries the property free from a common control,. 
management or arrangement with another carrier for continuons carriages 
or shipments of the articles. 

[Ed. Note. — Uutles of railroad companies to furnish safe appliances, 
see note to Felton v. Bullard, 37 C. O. A. 8.] 

Philips, District Judge, dissenting. 

(Syllabus by the Court.) 

In Error to the Pistrict Court of the United States for the District 
of Colorado. 

lyUther M. Walter and Ralph Hartzell (Earl M. Cranston, on the 
brief), for plaintiff in error. 

P. H. Holme (Dines, Whitted & Dines, on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. The Colorado & Northwestern Rail- 
road Company, a corporation, owned and operated a railroad about lO 
miles in length from Boulder to Sunset, and two branches each about 
18 miles in length, to Eldora and Ward, respectively. This railroad 
had a narrow gauge and was entirely within the state of Colorado, but 
its track had a pliysical connection with the tracks of the narrow gauge 
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railroads of other companies so that cars could be hauled over narrow 
gauge railroads from points without the state of Colorado to Boulder, 
and thence over the railroad of the Northwestern Company. This 
railroad company was handling express matter over its railroad in ac- 
cordance with the terms of a contract between its predecessor and 
Wells, Fargo & Company, an independent express company, whereby 
the railroad company provided upon each of its passenger, mail, and 
express trains space and facilities in suitable cars for the storing and 
handling of, and received and carried on its railroad, ail freight, pack- 
ages, and treasure which the express company tendered to it for trans- 
portation, and the express company paid the railroad company there- 
for 50 per cent, of the gross earnings received by the express company 
in its opération on the lines of the railroad company, and on through 
and interchanged business, upon an appraisement based on local 
merdiandise rates. In accordance with this practice the Northwestern 
Company hauled on July 16, 1906, for the express company, from 
Boulder to Sunset on its railroad, with an engine that was not 
equipped with an automatic coupler, a box of liquor which had been 
received by the express company at St. Louis in the state of Missouri, 
consigned to Sunset in the state of Colorado, and which was carried 
by the express company upon its through bill of lading to and de- 
livered at Sunset. The railroad company did not receive, issue a bill 
of lading for, handle or deliver the package, except as it received it in 
its car and carried it for the express company in conformity to the 
practice which has been described. The United States brought an ac- 
tion against the Northwestern Company for the penalty fixed by the 
safety appliance acts (Act March 2, 1893, c. 196, § 1, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174] ; Act April 1, 1896, c. 87, 29 Stat. 
85 ; Act March 2, 1903, c. 976, § 1, 32 Stat. 943 [U. S. Comp. St. Supp. 
1907, p. 885]) for its use in moving interstate traffic of an engine un- 
equipped with an automatic coupler, and upon the facts which hâve 
been recited the court instructed the jury to return a verdict for the 
défendant. The United States insists that this ruling was erroneous, 
and counsel for the railroad company endeavor to sustain it on the 
grounds (1) that the express company was not a common carrier sub- 
ject to the provisions of the interstate commerce act of February 4, 
1887,- c. 104, § 1, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154], and 
hence the railroad company which carried its packages was not en- 
gaged in interstate commerce by railroad within the meaning of the 
safety appliance acts, and (2) because the Northwestern Company was 
not subject to the interstate commerce act for the reason that it did not 
transport the express package, or any other articles of interstate com- 
merce "under a common control, management or arrangement (with 
another carrier) for a continuons carriage or shipment" and hence was 
not "engaged in interstate commerce by railroad" within the meaning 
of the safety appliance acts. It was upon thèse théories that the case 
was tried and the verdict was directed below. 

But although the express company was not one of the common car- 
riers engaged in interstate commerce to which the original interstate 
commerce act applied (U. S. v. Morsman [D. C] 42 Fed. 448; South- 
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ern Indiana Exp. Co. v. U. S. Exp. Co. [C. C] 88 Fed. 659), the box 
of liquor it caused to be transported from Missouri to Colorado was an 
article of interstate commerce, its carriage was a transaction of that 
commerce, and the express company's participation in its transporta- 
tion was engaging in interstate commerce. Crutcher v. Kentuckv, 141 
U. S. 47, 57, 58, 59, 11 Sup. Ct. 851, 35 L. Ed. 649; Osborne v. 
Florida, 164 U. S. 650, 655, 17 Sup. Ct. 314, 41 L. Ed. 586 ; Caldwell 
V. North Carolina, 187 U. S. 623, 629, 23 Sup. Ct. 229, 47 L. Ed. 336. 
Moreover, the interstate commerce act had been so amended that ex- 
press companies were subject to its provisions before tlie transporta- 
tion hère in issue was conducted. Act June 29, 1906, c. 3591, §§ 
1 and 11, 34 Stat. 584, 595 [U. S. Comp. St. Supp. 1907, pp. 892, 
911]. The safety appliance acts déclare that "it shall be unlawful 
for any common carrier engaged in interstate commerce by rail- 
road" (27 Stat. 531, § 1) "to haul or permit to be hauled or used on its 
line any car" (or engines — Johnson v. Southern Pac. R. Co., 196 U. S. 
1, 25 Sup. Ct. 158, 49 L. Ed. 363 — except four-wheeled cars and 
certain logging cars, section 6), "used in moving interstate traffic un- 
equipped with couplers coupling automatically by impact" (section 2), 
and that every such carrier shall be liable to a penalty of $100 for 
each violation of the statute. The Northwestern Company trans- 
ported the box of liquor upon its railroad from Boulder to Sunset 
for the express company, on its continuons passage from its origin in 
one State to its prescribed destination in another, and évidence was 
rejected upon the trial that it was a daily occurrence for this railroad 
to carry express matter in its cars which had been consigned from 
points without to places within the state of Colorado. That rejected 
évidence should hâve been received because it had a tendency to show 
that the railroad company was engaged in interstate commerce and 
if the testimony had fulfilled the promise of the question propounded 
to elicit it and had been uncontradicted, the fact would hâve been es- 
tablished that the company was thus engaged within the meaning of 
the safety appliance acts. The transportation by a common carrier 
by railroad of articles of interstate commerce for an independent ex- 
press company is engaging in interstate commerce by railroad as ef- 
fectually as their carriage by it for the vendors or consignors. 

Probably the clause "under a common control, management or ar- 
rangement for a continuons carriage or shipment" in the first section 
of the interstate commerce act qualified carriers "partly by railroad 
and partly by water" only, although there is high authority to the 
contrary (U. S. v. Geddes, 65 C. C. A. 320, 131 Fed. 452 ; Interstate 
Commerce Commission v. Bellaire, Z. & C. Ry. Co. [C. C] 77 Fed. 
942; Ex parte Koehler [C. C] 30 Fed. 867; U. S. v. Chicago, K. & S. 
R. Co. [C. C] 81 Fed. 783) and it is certain that this clause is thus 
limited in its efïect since the passage of the amendatory act of June 29, 
1906 (34 Stat. 584, 595, c. 3591, §§ 1, 11 [U. S. Comp. St. Supp. 
1907, pp. 892, 911]). Conceding, however, but not deciding or ad- 
mitting, that this clause qualified and specified the common carriers 
wholly by railroad that were subject to the provisions of the inter- 
state commerce act prior to the amgndments of 1906, the clause is 
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not found in any of the safety appliance acts, those acts plainly déclare 
that it is unlawful for any common carrier engaged in interstate com- 
merce by railroad to use cars unequipped with automatic couplers 
to move interstate traffic, and notwithstanding the opinion of the Cir- 
cuit Court of Appeals of the Sixth Circuit in U. S. v. Geddes, 65 
C. C. A. 320, 131 Fed. 4o2, which has been thoughtfully considered 
with that profound respect and déférence which is due to the views 
of the eminent judges who announced it, our minds bave been forced 
to the conchision that the exception of common carriers using cars 
upon railroads wbolly within single states to move interstate traiïic 
free from "a common control, management or arrangement" with 
another carrier for a continuons carriage or shipment, may not be 
lawfully imported by construction into the safety appliance acts. The 
reasons which bave led us to tbis conclusion bave been stated in the 
opinion in United States v. Colorado & Northwestern Railroad Com- 
pany, 157 Fed. 321, which is filed herewith, and it is useless to repeat 
them hère. 

Our conclusion is that a common carrier which opérâtes a railroad 
entirely within a single state and transports thereon articles of com- 
merce sbipped in continuous passages from places without the state 
to stations on its road, or from stations on its road to points without the 
state, is subject to the provisions of the safety appliance acts, although it 
carries the property free from a common control, management, or 
arrangement with another carrier for continuous carriages or ship- 
ments of the goods. 

In the light of this conclusion error crept into the trial of the 
case in the court below because it folio wed the contrary view, and 
for this reason the judgment below must be reversed, and the case 
must be remanded to the District Court for a new trial, and it is so 
ordered. 

PHILIPS, District Judge (dissenting). In the case of United 
States V. Colorado & Northwestern Railroad Company, No. 2,5()8 (157 
Fed. 321), I have discussed the principal grounds of my dissent herein. 
There is a différence in the facts, however, in the two cases. In this 
case the package of whisky was delivered by the consignor in St. 
Louis, Mo., to the Wells, F'argo Company, an express carrier, to be 
carried by it and delivered to the consignée at Sunsct, Colo., a sta- 
tion on the defendant's line of railroad. Tbis package was not billed 
to or receijitcd fer by any railroad company, but was billed to and re- 
ceipted for by the express company, an independent common carrier. 
When it reachcd Boulder, Colo., the southern terminus of the de- 
fendant's line of road, it was not turned over to or receipted for by the 
défendant, but the express agent or messenger in whose charge it came 
from Denver to ISoulder, over the Colorado & Southern Railroad 
Company, turned it over to the messenger of the express company, who 
carried it in the car on defendant's road set apart and used by the ex- 
press company, to its destination. No contractual relation existed 
between the défendant and the railroad company bringing the package 
to Boulder. The défendant did not care for nor look after express 
matter. Its carriage from Boulder to Sunset depended alone upon 
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the arrangement between it and the express company. Prior to the 
passage of what is known as the "Hepburn Act" (Act June 29, 1906, 
c. 3591,_§ 1, 34 Stat. 584 [U. S. Comp. St. Supp. 1907, p. 892], express 
companies were not declared to be common carriers under the Inter- 
state commerce act, and so the courts had declared that such express 
company was not a common carrier within the contemplation of said 
act of 1887. United States v. Morsman (D. C.) 42 Fed. 448 ; Southern 
Indiana Express Co. v. United States Express Company, 88 Fed. 659, 
affirmed in 92 Fed. 1022. 35 C. C. A. 172. 

As said act of June 29, 1906, on its face is amendatory of the Inter- 
state commerce act of 1887, it must be conceded that to constitute a 
railroad company a common carrier in respect of carrying express 
matter, it must be acting under a common arrangement or management 
for a continuons carriage or shipment with the express company. 
Recognizing this to be true, counsel for the government, over the ob- 
jection of the défendant, was permitted to put in évidence a copy of 
what purported to be a contract between the express company and the 
Colorado & Northwestern Railway Company, of date March 3, 1904. 
This copy was certified to by the Interstate Commerce Commission as 
a copy of the contract filed with it. Upon what principle of law such 
certified copy f rom the Interstate Commerce Commission was ad- 
missible in évidence in a suit between the United States and the défend- 
ant to enforce a penalty under the safety appUance act of 1893, I am 
not advised. There is no statute making such certified copy of such 
paper in the possession of the Interstate Commerce Commission com- 
pétent évidence in such controversy. Ail the local superintendent of 
the express company, when on the witness stand, stated was that he 
understood the goods carried on defendant's cars (which is a cor- 
poration created independently of the Colorado & Northwestern Rail- 
way Company, and which perhaps succeeded to the property rights 
of the older company) were hauled pursuant to a contract made be- 
tween the express company and the Colorado railroad company. 
There was no proof that this contract had been accepted by any con- 
vention between the défendant company and the express company. 
But what the provisions of that contract were could only be proved by 
the introduction of the contract itself, or, under certain conditions, by 
the admission of secondary évidence as to its contents. But no founda- 
tion was laid for the admission of secondary évidence ; and no au- 
thority was shown for the admission of a purported copy certified to by 
the Interstate Commerce Commission, where such contract was made 
prior to the adoption of the Hepburn act, declaring express companies 
to be common carriers. 

It is no answer, it seems to me, to the admission of this évidence 
that as the défendant succeeded on the trial it is not in position to 
complain of it. At the conclusion of the plaintifï's évidence the court, 
on motion of the défendant, directed a verdict in its favor. No mat- 
ter what reasons the court may hâve assigned for its action, if this 
évidence was improperly admitted by it, it should be held in favor of 
the correctness of the court's action that there was no compétent évi- 
dence before it of the existence of any contractual relationship between 
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the express company and the railroad company of the character of an 
arrangement for a continuons carriage, within the meaning of the 
statute. The plaintiff in error ought not to be allowed to predicate a 
reversai upon évidence it erroneously elicited. In vievv of the légal 
attitude of the case I do not deem any discussion of the purport of 
that contract as pertinent. 

In the examination of the witness Farnsworth, a brakeman on the 
défendant road, counsel for the government asked the following ques- 
tion: 

"I will ask you whether it ig a daily occurrence for the Colorado & North- 
western train to earry express matter which has been consigned from points 
without the state of Colorado, to points within the state of Colorado?" 

It is ruled by the majority opinion that this question should hâve 
been answered, on the ground that it was compétent to go to the jury 
to show that the défendant was engaged generally in carrying this 
class of Interstate commerce. Unless this question, on objection there- 
to, had been supplemented by the statement of the prosecuting counsel 
that lie proposed to show that such carriages had been made under a 
joint arrangement between the railroad company and the express com- 
pany, for a through continuons carriage, an affirmative answer by the 
witness would not hâve tended to show that the défendant was engaged 
with the express company as a common carrier of interstate commerce, 
within the meaning of the interstate commerce act of 1887 and the 
Hepburn act of 1906. And as express companies were not regarded 
as such common carriers until after the adoption of the act of June 29, 
1906, supra, the question should hâve disclosed the fact that the ship- 
ments inquired about occurred after the 29th day of June, 1906. There 
was, in my opinion, no error in rejecting the question asked. 

As in the absence of any proof of a joint arrangement between the 
railroad company and the express company for such continuons car- 
riage the plaintifï failed to make ont a case, therefore the judgment 
of the Circuit Court should be affirmed. 
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rOlrcult Court of Appeals, Bighth Circuit. Oetober 17, 1907. Ou Rehearing, 

December 23, 1907.) 

No. 2,533. 

1. Evidence — AVeight — Cbedibilitt or Witxesses — Contradiction by 

Physic.A-L Facts. 

Where the testimony of a witness is positively contradicted by the 
physlcal fac-ts, neither the court nor the jury ean be permitted to crédit it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 2437.] 

2. Master and Servant— Rtjles of Railroad Company— Violation by Em- 

ployé — CONTRIBL'TOEY NEGLIGENCE. 

It is settled law that a railroad company may make reasouable rules 
for the government of its emplojês in the opération of trains, and au act 
of one employé, unauthorisied by, or contrary to, such rules cannot justify 
another employé in disregarding an established i-ule, nor relleve him from 
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the charge of eontributory négligence, where hls disregard of sucli known 
rule results in, or contributes to, tiis injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master aud Serv- 
ant, §§ 7r.9-775.] 

3. Same— In.tuby to Employé. 

Tlie rules of a railroad conipany provided tliat "a signal imperfectiy 
displayed, or the absence of a signal where a signal is usually siiowu, 
must be regarded as a stop signal" ; that "in ail cases of doubt or un- 
certainty the safe course unist be taken aud uo risks run" ; and that "flre- 
men as well as enginemen must watch signais as well as swltches eare- 
fully. as frequently the first view can be had l'rom the firemeii's side." 
Plaintiff, who was a fireman on a passenger traiu of such compauy, ou 
approaehing a station at night, at which the train did uot stop, observed 
when from one-half of a mile to a mile distant that there was no liglit 
displayed at a s^s-itch stand on the engineer's side of the track where 
tliere should be a light. He also saw near the station the engine of a 
freight train facing him with the headlight hooded, as requirod by the 
rules when such train was out of the way of an ajîproaching train. He 
claimed also that some one at or near the station gave a "high bail" 
signal by moving a lantern up and down, which indicated "proeeed" un- 
der the rules. The giving of any such signal was denied by the crew 
of the freight train, and was not authorized by the rules to be given to a 
train approaehing a station. l'iaiutifï took no action wliatever, and did 
not commuiiicate what he had seen to the eugineer, aud the train passed 
iipon a siding through the switch, which was open, and ran into a sec- 
tion of the freight train, and in the collision the engineer was killed and 
plaintiffl injured. Held, that in failing to act oji the absence of a light at 
the switch, which imder their rules was a stop signal, plaintiff was guilty 
of eontributory négligence, whieh preeluded his recovery from the Com- 
pany ; that he was not relieved from such charge by tlie unauthorized high 
bail signal, if given, nor by the fact that it was also the duty of the en- 
gineer to see aud obey the stop signal. 

4. Same— Peoximate Cause of Collision. 

In such case, the proximate cause of the wreck was not the absence of 
a light from the switch, but the fact that the switch was improperly open, 
the responsibility for which was a question of fact in issue. 

5. Appeal — Présentation of Questions pop. Revjew— Motion ïor Judgment 

NOTWITIISTAKDING VERDICT— FaILURE TO ASiK PlRECTED VERDICT. 

Where a défendant fails to request a directed verdict at the close of 
the évidence, the refusai of the trial court to euter judgmeut in his favor 
notvi'ithstanding an adverse verdict will not be held error by the api)el- 
late court. 

Hook, Circuit Judge. dissentiug. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

This is an action for iiersonal injury, growiug, substautially, out of the fol- 
lowiug state of f acts : 

The défendant iu error, hereinafter for couvenience designated the plaintiff, 
was in tbe employ of the plaintiff lu error, hereinafter for conveuieuce desig- 
nated the défendant, as fireman ou passenger train kno\^'n as the "Katy 
Flyer." He had been in the employ of the défendant as fireman for altout 
.15 mouths prier to the accident, and had for a considérable time prier to this 
service worked as a fireman on the Missouri Pacific llallroad. The accident 
occasioniug the in.iury in question oecurred at Lewis Stsition, in Henry coun- 
ty, Mo., at 1 :2S o'cloek a. m. of the night of September 23, 1904. The train 
was coming from the south goiug north, and was due to pass this station at 
about 12 o'cloek that niglit. This train was not soheduled to stop at that 
station. Its usual time was fast, runniug from 40 to 45 miles an hour. 

An order had been issued the evening of that night, for the Information 
of other trains and crews on the road, that tlie "Flyer" would be an hour 
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and a half late at Lewis Station, and for ail otlier erews to govern tliem- 
selves acoordiiigly. On tliat night tliere was a south-bonnd Ireiglit train of 
the détendant rnnning so as to nieet said "Flyer" at said station. Arriving 
at the station sonie tinie prier to tlie arrivai ol' tlie "Flyer," tiie freight train 
had to shift froni the main to the side track to give free passage on the main 
traelc. On tho west >side of the main traek was what was knowu as the 
••passing" traek, 2,834 feet lietween the head hlockiiig switches. On the east 
side of the main track, nearer to the sontli end (jf (lie passing track, was the 
dépôt building. On tlie east side of the ûcixn was anothei' track, diverging 
from the main track, known as the "liousc" track, which is alunit 1,4.30 feet 
between the he;\d blocks. The freight train jiassed on to tlie ])assing track. 
It became évident to the cor.ductor, after takiug observations fr())ii the top 
of the cars, that there was not sntîicient s|iace on this siding to stand clear 
of the main track at both ends, and lie wonld thcrcfore liave to ]>ass the south 
switch in order to clear the north switch with the rear end of said freight 
train. Accordingl.v he notifled the liead brakenian, named ^McCarty, to open 
the south switcli to allow the eiigine and the front part of the train, consist- 
ing of seveu c-ars, to pass eut on to the main Une, wliich JIct.'arty prtmiptly 
did. To meet this situation the engine and seven cars were eut off from the 
train, which left the balance of the train clear on the passing track. x^ifter 
the engine and seven cars had jiassed the south switch otit on to the main 
track, the plan was to back tliese detached cars with the engine onto the 
"house" ti'ack. To accomplish this niovement It was necessary for llcCarty 
to throw the south switch to ]iermit the seien cars and the engine to back 
through said switch north on the main track. This he did, and signaled tUe 
engiiieer when accomplislied. The switch at the junction of tlie main track 
and the house track stood about ;!(X) feet north of the south switch Connecting 
the main track and the passing track, over which the seven cars and engine 
had .1ust passed. The conductor of the freight train atteuded to the throwing 
of this house track switch so as to admit the cars and engine thereon. As soon 
as the seven cars and engine had passed onto tlie house track, the conductor 
threw the switch over which they had ,1ust passed so as to make a clear main 
track. As thèse cars backed through the south switch McCarty, standing some 
40 or more feet to the north of it, discovered that lliere was a hot box on the 
rear of the seventli car of this short train, and he immediatoly started to- 
wai'd the conductor at the sw4tcli of the houso track to inform liini of this 
fact ; but on account of a ditch running parallel with the railroad track the 
walking was ditîicult, and as soon as the engine in hacking had ji.assed him 
lie immediately followed it uji on the track, witliin 40 feet of the engine as it 
backed, aceording to his testimony, until he reaclied the conductor, and inform- 
ed liim about the hot box. 

When this short train had thus passed backward and northward through 
the south svï4tch onto the main track, there was no occasion for setting that 
switch for the free passage of the north-bound passenger train; and his tes- 
timon,y is that he never touched tins switch after setting it for tlie niovement 
of the backing of the engine and seven cars, and was not at it after he sO' fol- 
lowed up the backing train. ]n this he is contirnied by the lireinan on the 
engine on the backing train, who testified that he saw McCarty going forvvard 
toward tlie house tra(4v switch as the engine back(>d north of the south switch ; 
and the conductor continus him in mailing the report to him of the hot box 
immediately after the engine passed through the house track switch. The con- 
ductor and the other brakemau on this car with McCarty wcjre engaged, after 
the train stopped. in and about rectifying tho hot box. The conductor and 
the other brakemen being engaged on the car, ÎMcCarty was directed to go 
forward to the engine<;r and inform liim of the situation, and not to move the 
train until he received the signal therefor. As iIcCarty was thus passing 
to deliver this message to the engineer, the whistle of the "P''lyer," coming 
from the sotith for this station, was heard, and it reached the south switch 
and crashed into the south end of the freight train standing on the passing 
track about the time McCarty reached the engineer with liis message. The 
(îugine and one car at least were dcrailed on the passing traclî, and others 
of the north-bound passenger train were derailed ou the main track, furnish- 
ing évidence that the south switch vi'as so adjusted as to admit the engine 
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OEto the passing track. As a resuit of that coHision tue engineer on the 
passenger train was killed, aud the flreman (Hensoii Collier, the défendant 
in error) received persoiial injuries of a more or less serions character. When 
the engine and seven cars were Jeft standing on the house track, the englne, 
being at the south end of said cars, was hooded, as required by the rules of 
the Company. 

While said passenger train was so approaching the south switch the en- 
gineer and fireinan of the freight train were at their posts on the engine, and 
no lantems were being used hy any of the crew of the freight train, ac- 
cording to their positive testimouy, except as they had been employed in the 
naovements of switching the freight train, and in, and about the repairs being 
made on said bot box. And their testimony was that none of them were on the 
main track after they thus passed onto the house track, and none of them 
employed a lantern on the main traclî thereafter for any purpose. ïhe évi- 
dence further tended to show that after the accident the south switch was 
found to be thrown and loeked for the passing track. 

In order to show a condition existing at the time, in and about Lewis Sta- 
tion, from which it might be as reasonably inferred that the switch had been 
tampered with and so set after McCarty left it as that McCarty himself so 
re-adjusted it, the défendant introduccd évidence tending to show that for 
several weeks prior to this accident there was a gênerai strike of telegraph 
operators along the Une of the del'endant's railroad, and that as an outgrowth 
thereof considérable difflculties and interruptions of the transaction of de- 
fendant's business had occurred at Lewis Station ; that the wires had been 
grounded so as to confuse and interfère with train orders; that trains had 
been held at that station for considérable time, not being able to départ there- 
from until the men could get in téléphonie communication with the train dis- 
patcher at Sedalia, Mo. ; that for some time, and up to within a few days be- 
fore the wreck occurred, printed matter had been circulated by thèse strik- 
ers along the line of defendant's road and on its trains warning the public not 
to patronize the defendant's road, because of its dangerous condition. And 
there was évidence to the effect that keys to the switch locks were somefimes 
«arried off by brakemen or lost, and thereby could easily get into the posses- 
sion of parties not entitled to them. Other essential tacts will appear in the 
opinion of the court. On trial to a jury the plaintifC was awarded a verdict 
for $15,000. 

George P. B. Jackson, for plaintiff in error. 

Edwin Silver (C. C. Lawson, Sangree & Bohiing, and Silver & 
Brown, on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHIUPS, 
District Judge. 

PHILIPS, District Judge (after ' stating the facts as above). In 
the original pétition, filed November 4, 1904.-., the négligent acts im- 
puted to the défendant as the basis of recovery were: (1) the failure 
of the agents and servants in charge of said freight train to so adjust 
and set the south switch at Lewis Station as to permit the passenger 
train to pass through; and (2) the failure to hâve "a light at said 
switch so as to enable the plaintiff to see whether or not said switch 
was properly adjusted and set." The défendant answered this péti- 
tion on the 25th day of November, 1904. Thus the issues stood until 
the third Monday in March, 1906, when the plaintiff filed an amended 
pétition, alleging as further grounds of négligence that the défendant 
so hooded the headlight on the freight engine where it stood on the 
house track as not to disclose that the track at the station was not clear 
and unobstructed for passing trains ; and, further, that as the pas- 
senger train approached said station the defendant's agents and serv- 
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ants carelessly and negligently signaled to the agents and servants of 
the passenger train tp corne ahead on the main track. The answer to 
the amended pétition, after admitting that the plaintifï vvas in its em- 
ploy as such fireman, tendered the gênerai issue, and alleged contribu- 
tory négligence on the part of the plaintifï. 

On the trial the plaintifï put in évidence the rules of the défendant 
Company, among which are the foUowing: 

"General Notice. 

"To enter or remain în the service is an assurance of willingness to obey 
the riTles. 

"Obédience to the rules is essential to the safety of passengers and em- 
ployés, and to the protection of property. 

"General Rules. 

"A. Employés whose duties are prescribed by thèse rules must provide 
themselves with a copy. 

"B. Employés must be conversant with and obey the rules and spécial In- 
structions. If in doubt as to their meaning, they must apply to proper au- 
thority for an explanatlon. 

"C. Employés must pass the reijjuired examinutions. 

"D. Persons employed in any service ou trains are subject to the rules and 
spécial instructions. 

"B. Employés must render every assist.inee in their power in carrying out 
the rules and spécial instructions. 

"F. Any violation of the rules or spécial instructions must be reported." 

"Signal Rules. 

"S. Plags of the prescribed color must be used by d.iy, and lamps of the 
prescribed color by night. 

"0. Night signais are to be displayed trom snnset to sunrise. When weather 
or other conditions obscure day signais, night signais nmst be used in addi- 
tion. 

Color. Indication. 

(a) Red Stop. 

(b) White l'roceed, and for other u.ses prescribed 

by the Hules. 

(c) Green l'roceed with caution, and for other 

uses prescribed by tlie llules. 

(d) Green and White Fhig stop. See Rule 28. 
(6) Blue See Rule 2G. 



Hand, Flag and Lamp Signais. 

Manner of Using. Indication. 

(a) Swung across the track. Stop 

(6) Ralsed and Lowered vcrtically, Proceed. 

"17. The headligbt will be displayed to the front of every train by night, 
but nrast be concealed when a train turn.s out to nieet ai'.other and lias stop- 
ped clear of the main track, or is standing to meet trains at the end of double 
track or at juuction points." 
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"Use of Signais. 

"27. A signal imperfectiy disijlayecl, or the absence of a signal where a signal 
is usually shown, niust be regarded as a stop signal, and the fact reported to 
the superintendent or train master." 

"106. In ail cases of doubt or unoertainty the safe course inust be taken 
and no risks ruu." 

"345. Firenien as well as engiuemen must watch signais as well as switches 
earefully, as frequently the flrst view can be had from the flreman's side." 

The plaintiff testified that the time card in which were printed ail 
the rules for the government of the employés was delivered to each 
member of the crew, and he had the time card then in force, from 
which the above extracts of the rules are copied. When he entered 
the service of the défendant company he made application for employ- 
ment containing statements as to his qualifications, after which he 
made acknowledgment and agreement as follows : 

"I liereby acknowledge receipt of a eopy of the rules and régulations for 
tlie government of employés of the M. K. & T. Raihvay Company and ail 
anieudments thereto, and a €Oi)y of the current tiuie table, and agrée to fa- 
nnliarize niyself with and observe tlie same and to keep advised of such anieud- 
ments to said rules as may hercaftor be made." 

He testified that he had complied with this statement, and had kept 
himself informed as to the rules governing the duties of firemen and 
other trainmen. 

The plaintifif in his own behalf testified that on approaching Lewis 
Station from a half to a mile therefrom he had a full view of the sta- 
tion ; that he perceived the présence there of the engine on the freight 
train, and could tell from the light coming eut from the sides of the 
hood that the engine was hooded. He further testified that at that 
distance he discovered there was no light on the switch stand or at 
the switch; that he saw the lantern, and it was not lighted where the 
évidence showed siich signal . light was customarily displayed. He 
knew that under the requirements of rule 27 ''a signal imperfectiy 
displayed, or the absence of a signal where a signal is usually shown, 
must be regarded as a stop signal." He thcrefore had warning that 
his train ought to stop at the very gateway of the passage through 
Lewis Station; and the évidence was that at the distance where he 
discovered the absence of the signal light there was ample time to bave 
so checked up the train as to hâve avoided the accident. The rule of 
the company furthermore declared that 'Tiremen as well as enginemen 
must watch signais as well as switches earefully, as frequently the first 
view can be had from the fireman's side." He neither heeded the 
warning signal of the absence of a light at the switch, nor did he speak 
to the engineer calling his attention to the fact. This was culpable nég- 
ligence on his part. St. Louis & San Francisco Railroad Co. v. De- 
wees, decided by this court, 15.3 B'ed. 56, 83 C. C. A. 190. 

To excuse himself from this failure to observe a known, positive 
rule of his employer, the observance of which would hâve prevented 
this disastrous accident, it seems to hâve occurred to him a year and 
five months after stating his grievances against the défendant com- 
pany, predicated alone of the improper adjustment of the south switch 
and the absence of any light thereat, that he was enticed into the dan- 
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ger trap by reason of the fact that as he approached the station he 
saw, as he thought, on the main track near the station, a "high-ball" 
signal, which he assumée! to hâve been given by some employé of the 
railroad company, which he understood meant to come ahead. 

Viewed merely as a question of fact, the burden of proof devolved 
upon the plaintiff to show that if such signal was given it was by 
some servant or agent of the défendant, and under circumstances for 
which the law would attach liability therefor to the défendant com- 
pany. It challenges the credulity of the intelligent mind that if the 
plaintiff observed and acted on such signal, so conspicuous a fact was 
not uppermost in his mind when he first imparted to his connsel the 
facts for drafting the original pétition. On the contrary, it does not 
appear to hâve been communicated by him to his attorneys for about 
a year and a half after the accident. On the other hand, every em- 
ployé of the company in and about the station testified that no one 
of them gave any such signal at the time and place. This is confirmed 
by the detailed, harmonious statements of ail of them as to how they 
were engaged and occupied at the time. The engineer and fireman 
on the freight train were at their station on the engine, the conductor 
and the two brakemen were occupied in preparing for and working 
at the hot box, and McCarty was sent therefrom with a message, de- 
manding haste and attention, to the engineer on the engine, and be- 
fore that commission was executed the "Flyer" approached and crashed 
into the freight train. 

The improbability of such high-ball signal having been given by 
any such employé is accentuated by the fact that there was no con- 
ceivable reason why such signal should hâve been given. The freight 
train crew, beyond the possibility of debate, assumed that the main 
track was clear for the passing through of the "Flyer." And there 
was no rule of the company imposing upon any employé of the de- 
fendant any such duty. The work and duty of the freight train crew 
were about their own train. They had no other duty to perform toward 
the incoming train than to clear the main track, set the switches there- 
for, and hood the engine. 

The plaintifï introduced a witness named Bogard, whose résidence 
was about 300 feet from vi'here the conductor and the switchmen were 
occupied about the detached engine and cars, who, remarkably enough, 
chanced to be outside of his house at that hour of the night. He tes- 
tified that about the time of the coming of the passenger train he ob- 
served the up and down motion of a lantern over towards the south 
switch of the main track. As the cars on the house track stood be- 
tween him and the main track, the physical facts render his testimony 
too utterly incredible for any court to suffer it to be the basis of a ver- 
dict and judgment. Where a witness' testimony is positively contra- 
dicted by the physical facts, neither the court nor jurv can be per- 
mitted to crédit it. Gurley v. Railroad, 104 Mo. 211, 16 S. W. 11 ; 
State V. Dettmer, 124 Mo. 426, 27 S. W. 1117 ; Mcl_.achlin v. Barker, 
64 Mo. App. 511; Kelsay v. Railroad, 129 Mo. 362, 30 S. W. 339; 
Huggart V. Railroad, 134 Mo., loc. cit. 679, 36 S. W. 220; Payne v. 
Railroad, 136 Mo. 583, 38 S. W. 308; State v. Gurley, 170 Mo., loc. 
157 F.— 23 
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cît. 432, 70 S. W. 875 : Petty v..Railroad;i79 Mo. 666, 78 S. W. 1003; 
Waters-Pierce Oil Company v. Van Elderen, 137 Fed. 557, 70 C. C. 
A. 255. 

It is but just, perhaps, to this witness to say that as he went eut 
into his yard about 13 o'clock the light he saw was in connection with 
thevmov^ment of the freight train and the passing thereabout on the 
hou.se track of the crew with lanterns in their hands ; and he confused 
thèse with the instant of the coming in of the passenger train. 

If it be conceded that thèse matters should hâve been submitted to 
the jury, the important question is, was the fact of the appearance 
of the high-ball signal sufficient as matter of law to render the défend- 
ant Company responsible for the plaintiff's injury? "When a railroad 
company has deliberately adopted a System of rules, which hâve been 
made familiar to its employés, and its railroad is operated under them, 
the reasonableness and sufficiency of thèse rules are questions of law, 
and not. of fact. Thèse questions must be determined by the court, 
because there is no other way in which a set of rules may ever be es- 
tablished or adjudicated as either reasonable or sufficient." Little 
Rock & M. R. Co. V. Barry, 81 Fed. 944, loc. cit. 949, 38 C. C. A. 644, 
43 L. R. A. 349. 

As an artificial being, like a railroad, has no eyes to see, no ears to 
hear, no mouth to speak, no hands to act, it can only exercise such 
faculties and exert its powers through the instrumentality of its man- 
aging ofîicers and their employés. For the performance of its func- 
tions, the betterment of the service, the protection of its property and 
the lives and limbs of its employés and the passengers committed to 
its care, it is authorized to prescribe reasonable rules and régulations, 
and to insist upon their faithful observance and enforcenient by its 
employés. This is well expressed in Lake Erie & W. R. Company v. 
Craig, 80 Fed. 495, 25 C. C. A. 585 : 

"The doctrine that the master, operating a complicated and dangerous busi- 
ness, may and must make reasonable rules for tbe guidance and safety of the 
employés, that the employé must yield obédience, aud talées upon bimself the 
conséquences of disobedience, is a doctrine that is pmiuently wise, and found- 
ed upon the highest considérations of justice and humauity.» The master's 
l'ight to protect bimself from heavy pecuniary liability In the opération of a 
large business is most important. His duty, by suitable régulations, such as 
are suggested by expérience, to protect as far as may be the servant from risk 
of injury to himself as well as injury from a fellovv servant, for which the 
master is not peeuniarily liable, and for which there i s practieally no remedy. 
is a duty jnstly imposed by law. And the still higher considérations of the 
préservation of human life, and the prévention of serions physieal maiming 
and disability with the attendant sufCering and the impainnent of usefulness, 
furnish the fullest support and sanction to the doctrine. And the law knows 
no such ineongruity as holding tbe master to tbe duty of making, with tlie 
right of niaking, without at the same time requiriug from tbe servant fuil con- 
formity to, the régulations." 

In Wolsey y. Railroad Company, 33 Ohio St. 337, thé court said : 

"Thèse eompanies are held to a severe Une of ]'esponsibility for the acts 
of their servants, upon the idea tbat the act of the servant is the aet of the 
master, because the master bas told the servant exactly what to do, and lie 
has doue it. Certainly the wbole law, qui facit per alium, etc., dépends upon 
the idea of obédience to orders. The conduct of a gigantic corporation, wâth 
hundreds and tliousands of employés, is not uullke tbat of an army. Its en- 
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tii'e action dépends upon tbe fa et that the coinmands émana ting from au- 
thority are to be coiiiplied vvitia by every one subordinate to tliat autbority." 

The défendant had prescribed the signal at the very switch where 
this accident occurred. While a hght at the switch showing certain 
colors on the disk was required by the rule, a white Hght indicating 
safety, red to stop, green to proceed cautiously, the défendant an- 
ticipated the very contingency which arose in this instance, the possi- 
bihty from some cause or other that the Hght which should be there 
might be broken, displaced, extinguished, or negligently omitted by 
the person entrusted with its care ; and therefore, as a precautionary 
measure, it prescribed that "a signal imperfectly displayed, or the ab- 
sence of a signal at a place where a signal is usually shown, niust be 
regarded as a stop signal." Notwithstanding this rule was known 
to this fireman, and notwithstanding he discovered the absence of 
any Hght from one-half to one mile from the station, he elected to rely 
upon the high-ball signal, merely supposed by him to hâve been given 
by some person in the yard beckoning him to corne on. On the wit- 
ness stand the following occurred on cross-examination of the plaintiff : 

"Q. Oan you turn to any place in tliese rules wliich says tliat sncb a si.znal 
shall be given for a train approacliing a station along tbe switcbes tliat tbey 
use tbere? A. No, sir. Q. Don't you linow there isn't any such tliiiig? A. 
I li^now; but they do do it sometimea. Q. You know tliere is no sucU provi- 
sion in tbe rules? A. Yes, sir." 

On the Other hand, ail the crew, witnesses on behalf of the défendant, 
testifîed that there was no such usage or custom, for the palpable rea- 
son that such signais were used in the niovement of trains on sidings, 
and consequently ought not to be confused by application to an in- 
coming passenger train. And to this end, the évidence showed that 
a bulletin order had some years prior thereto been issued by the com- 
pany prohibiting such use of signais ; but the plaintiflf testifîed that 
lie was not aware of such bulletin. The défendant company, how- 
ever, had donc ail it could to hâve its rules observed in respect of its 
signais. 

It would be an intolérable doctrine that forsooth some of the em- 
ployés of the railroad company sometimes gave a signal, not prescrib- 
ed or sanctioned by the employer, it might be folloWed, not at the risk 
of the employé but that of the master. No such sporadic act of the 
employé, unauthorized by and unknown to the master, could consti- 
tute a précèdent for disregarding an established rule. Abel v. Prési- 
dent, 103 N. Y. 581. 9 N. E. 325, 57 Am. Rep. 773 ; RusseU v. Rich- 
mond & D. R. Co. (C. C.) 47 Fed. 204. In A., T. & S. F. R. Co. v. 
Reesman, 60 Fed. 370, 378, 9 C. C. A. 20, 23 L. R. A. 768, Mr. Justice 
Brewer said: 

"Tlie duty of obédience to tbe rules of tbe employer is one resting alike up- 
on ail employés; and v?hen an employé olaims to reeover from bis einiiloyer 
for injvu'ies resulting through tbe latter's négligence, lie canuot eseape tlie 
conse(}ueDces of bis own act contributing to sucli irijnry — an act donc in Iviiown 
violation of the rules of such employer — on the gromid that bis innnediate 
superintendent knew and asseiited to sucli act of violation. If it were other- 
wise, tlien tbe supineness and négligence of any superintending offlcer of a 
corporation would relieve a subordinate from responsiliility for bis own. co]i- 
duct. In other words, the wrong of one employé is excused hy a like wrong 
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of anotlier. The employé Injured through his own omission of duty escapes 
liabillty for such omission because some other employé is equally eareless. 
The question has not infrequently arlsen whether knowledge and assent on 
the part of the conductor, or other officiai on the train, of a violation of one 
of the rules of the company by a passenger, relioves the latter from the bur- 
den of contrlbutory Jiegligence arising from such violation, and the response 
has almost uniformly been In the négative. It Is true that in sonie cases the 
party injured was not an employé, subject to the eontrol of the offieer whose 
knowledge and assent to the violation was relled upon as an excuse, but the 
principle nnderlylng Is the same. The question is not one of obédience to or- 
ders, but of a compliance wlth rules ; and, generally speaking, the duty of com- 
pliance is not waived by the mère fact that some controlUng officiai has knowl- 
edge of the fallure to comply." 

In respect of this issue in the case the défendant made the foUowing 
request for direction to the jury: 

"The court instructs you that under the plaintiffi's évidence the second 
ground of négligence, namely, signaling to the passenger train to come aliead 
on the main track, cannot be regarded as the cause of the accident in which 
the plaintife was injured, and there can be no recovery in this case on that 
groimd." 

This the court refused, but in its cliarge said to the jury: 

"You should further consider any fact, if you Und It to be a fact from a 
prépondérance of ail the testiuiony, any signal that mlght hâve been given 
by any party to direct the passenger train to proceed." 

This, it will be observed, did not even require that the jury should 
find that the signal was given by any servant or. agent of the défendant, 
but if given by any party it might be considered in forming a verdict. 

Criticism is made of this request in that it asserted that such signal- 
ing cannot be regarded as the cause of the accident, as it is inconsistent 
with the contention of defendant's counsel that the heeding of the 
signal by the plaintiiï caused the in jury, and because it contained more 
than a single proposition. The position of defendant's counsel is that 
no such signal was given by any servant or authority of the défendant, 
and if given could not be regarded as the cause of the accident, for the 
palpable reason that the more direct cause of the injury was the known 
disregard by plaintifï of a positive rule of his employer. The contrlb- 
utory neghgence asserted by the défendant is that the' injury resulted 
from the plaintifï's failure to observe one of its published rules known 
to him. If he saw fit to act upon some other notice, unauthorized by 
the défendant, such as the claimed high-ball signal, the contributing 
cause to the accident was the failure to heed the absence of the target 
light. 

Moreover, the défendant further requested the court to charge the 
jury "that the only ground of négligence alleged in the pétition which 
you can inquire into in this case is the first one to the effect that the 
agents and servants of the défendant had failed and omitted to proper- 
ly set and adjust the switch for the passing track." 

As the court gave the request made by défendant that permitting the 
freight train to stand on the side track with the headlight of the engine 
hooded afforded no ground of recovery, as that was done in compli- 
ance with a known, published rule of the company, the only question 
left in the case was as to the setting of the switch and the failure to 
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maintain a light thereon. As will be shown hereafter, the failure to 
hâve such light there was not the cause of the accident. 

It is suggested that the défendant did not franie its requests in such 
form as to hâve them separately given, but put them rather in the form 
of a connected charge, to be given totidem verbis as a unit, The re- 
C]uests as made contained separate and distinct propositions of law, 
based on several independent grounds of neghgence alleged in the péti- 
tion ; and the biU of exceptions shows that the court granted the re- 
quest in respect of the fourth gronnd, that is, as to the hooding of 
the engine, "but as to the second and third grounds of négligence the 
court refused the requests made by the défendant," setting out thèse 
requests separately as above stated and exceptions were saved to the 
refusai of each request. And the court evidently regarded them as 
separate and independent requests for he said in his charge : 

"Certain requests in matters of law hâve beeu made by counsel for the re- 
sp-ectivje parties. I hâve given siu^h as I deem aiipropriate in tliis cliarge whieli 
1 am now giving you, aud tlierefore refuse the requests made." 

Counsel for plaintifï very ingeniously undertake to escape from the 
dilemma of the plaintiff acting upon the high-ball signal rather than 
the vvarning given him by the absence of the switch light, by suggest- 
ing that as the engineer as well as the fireman was in position to hâve 
observed the absence of any light at the switch no négligence is im- 
putable to the plaintiff for not warning the engineer in charge of the 
throttle and the lever. The authorities cited in support of this con- 
tention (Aerkfetz v. Humphreys, 14.5 U. S. 418, 13 Sup. Ct. 835, 36 
L. Ed. 758; Hutchinson v. Railroad Company, IGl Mo. 346, 61 S. W. 
635, 853, 84 Am. St. Rep. 710 ; New York Central & H. R. R. Com- 
pany v. McGrath, 151 Fed. 436, 80 C. C. A. G66) hâve no application 
to an instance like this, where the rule of the company required that 
"firemen as well as enginemen must watch signais as well as switches 
carefully, as frequentlv the first view can be had from the fireman's 
side," and, further, "in ail cases of doubt or uncertainty the safe course 
must be taken and no risks run." What would be the sensé or mean- 
ing of such a rule, if after the fireman, as a resuit of his vigils, dis- 
covered a warning signal, he should then shut his eyes and his mouth, 
and go on to impending death or injury, on the accountability to him 
of the company for his life or his limbs, and possibly those of every 
fellow servant and passenger under his protection? The clear mean- 
ing and purpose of imposing such obligation upon the fireman was to 
safeguard the property of the railroad company, and the lives and 
limbs of the crew and passengers against the possible oversight or neg- 
lect of the engineer. 

The distinction between this and the case of St. Louis & San Fran- 
cisco Railway Company v. Bishard, 147 Fed. 496, 78 C. C. A. 62, is 
so palpable as hardly to justify discussion. That case was based large- 
ly upon the proposition that there was no évidence showing that as a 
matter of fact the fireman discovered the absence of any light at the 
switch board, and because of the further fact that owing to the posi- 
tion of the switch board from his side of the engine, and the fact that 
at the particular instant his duties called his attention away from such 
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observation, contributor}' negligenee on his part was not inf érable. 
Whereas, in the case at bar, the plaintilï's own testimony, showed af- 
firmatively that he did discover the absence of the Ught from a half 
to a mile distant, and he took no action on that information whatever, 
when the évidence shows that the speed of the train could hâve been 
so slackened within a quarter of a mile as to hâve prevented the ac- 
cident. See in this connection St. Louis & San Francisco Railway 
Company v. Dewees, supra. 

In respect of the third ground of négligence, the défendant request- 
ed the court to charge the jury as follows: 

"ïhat under the plaintiffl's évidence, cousisting of his own testimony and 
the rules introduced in coimeetion with his testimonj-, the absence of a light 
from the switch had Ihe saine effer-t and was to be treated the saine as a red 
light, and was a warniiig to the meu on the passenger train to stop ; and there- 
fore the absence of the light from the switch canuot be regarded as négligence 
whieh was the proximate cause of the iujury to plaintifC, and there can be no 
recovery on that account." 

The first part of this request, as \ve hâve already shown, was but 
declaratory of the express rule of the défendant company. The ab- 
sence of the light was équivalent to a warning then given to the en- 
gineer and fireman to stop. The absence of the light was not the prox- 
imate cause of the in jury. It did not cause the collision. This is ob- 
vious as but for the improper adjustment of the switch the engine of 
the passenger train would not hâve run into the freight cars standing 
on the siding or passing track. Viewed independently of the contrib- 
utory négligence of the plaintiflf, if the switch had been properly set, 
the accident would not bave occurred, even though the engineer and 
fireman had proceeded regardless of the absence o'f any light. 

Notwithstanding the défendant may bave been entitled to an in- 
structed verdict on the issue respecting the condition of the south 
switch, it is not in position to complain, for the reason that it did not 
make such request at the close of the évidence before the submission 
of the case to the jury. The verdict was returned on the 23d day of 
March, 1906, and not'until the 27th day of that month did the défend- 
ant file motion for new trial, and also a motion that the court enter 
judgment for the défendant notwithstanding the verdict. In this ju- 
risdiction no error is predicable of the action of the trial court in deny- 
ing a motion for new trial. We are not disposed to encourage the 
practice of a party in taking chances with the jury for a favorable 
verdict, and when disappointed at the resuit four days thereafter ask- 
ing the court, in efifect, to set aside the action of the jury and enter a 
verdict for one of the parties. 

It results that the judgment of the circuit court must be reversed, 
and the cause remanded, vvdth direction to proceed in conformity with 
this opinion. 

HOOK, Circuit Judge (dissenting). Taking the verdict of the jury 
as settling, for an appellate court, facts supported by substantial évi- 
dence and reasonable inferences therefrom, this is the case : A south- 
bound freight train of the railway company reached the village of 
Lewis, Mo., shortly after 1 o'clock at night, and was then eut into two 
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parts, one of 44 cars including the caboose, and the other of the engine 
and 7 cars, and disposed upon sidings to leave a clear main track for 
a fast north-bound passenger train due to pass through the station 
shortly afterwards. The switclies Connecting the sidings with the 
main track were used in the movement of tlie freight train. When ail 
was apparently in order the passenger train approached the station 
at a speed of from 40 to 45 miles an hotir. It was running under 
spécial orders, had the right of vvay, and was to pass without stopping. 
When the passenger train reached the south switch which had been 
manipulated by one of the freight brakemen, it was diverted from the 
main track to one of the sidings and crashed into the end of the 44 
cars. The engineer was killed, and the fireman was injured. After 
the wreck it was discovered that the brakeman of the freight train, in- 
stead of leaving the switch lined up with the main track, had thrown 
it for the siding and locked it with the spring lock nsed in such cases. 
The action was brought by the fireman to recover damages for his 
injuries. Under the Missouri law, controlling hère, the criminal nég- 
ligence of the brakeman was chargeable to the railway company, that 
is to say, the fact that he was a fellow servant of the injured fireman 
does not prevent recovery. So far this would seem to be a clear case, 
but it is said the fireman was guilty of contributory négligence because 
there was no signal light at the south switch where one should hâve 
been. The fireman perceived that fact, and under a rule of the com- 
pany the absence of the light was a stop signal which he should hâve 
obeyed. It is true there was no signal light at the switch. The com- 
pany had intrusted the maintenance of the switch lights at Lewis Sta- 
tion to a 'boy 11 years of âge, and his excuse for the default was that 
the section foreman paid no attention to his requests for signal oil, 
and being without it he had left the lamps at his father's store in the 
village. It is also true that a rule of the company provided that the 
absence of a signal at a place where one is usually displayed is a stop 
signal. But this is what the fireman saw as the passenger train ap- 
proached the station : He saw that a freight train was there and had 
apparently been arranged so as to insure safety to the passenger train. 
He saw a faint line of light around the headlight of the freight engine 
fronting south, showing that it had been covered in accordance with 
a rule of the company to indicate that the train was clear of the main 
track. He saw the lights of the trainmen about the station grounds, 
and that one of them signaled the approaching train by raising and 
lowering his white lantern vertically, a signal commonly called the 
"high-ball," which under a rule of the company mcant "proceed." 
Had there been a lighted lamp at the switch showing red down the 
track, it would hâve been a danger signal ; had it shown white, it would 
hâve indicated safety. Concisely stated, thèse are the facts in the 
case, with one important exception to which I will refer hereafter. 
I will not discuss the évidence further than to say that a careful study 
of the record has convinced me that it was clearly sufficient to au- 
thorize the jury to find the facts as narrated above. Should we who 
are not triers of the fact say as matter of law that the fireman was 
guilty of négligence contributing to his injury because, observing the 
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absence of a light at the switch, he acted upon the information impart- 
ed by the shrouded headiight and the signal to proceed? 

Of course rules and the observance of them are necessary for the 
safe opération of a railroad, but the problem presented to the railroad 
man is always a practical, never a scholastic, one. If he stopped to 
spHt hairs lie would be useless in the service. He is required to act 
quickly, frequently in emergencies, and always in the light of condi- 
tions surrounding him at the time. Under the controlling law of Mis- 
souri the Company was responsible to plaintifï for the conduct of the 
trainmen of the freight train, of the boy who left the signal lamps at 
bis father's store, and of the section foreman who neglected to give 
him oil ; and I think that in this case, peculiarly circumstanced as it is, 
such a condition of affairs was presented to the plaintifï as prevents us 
from saying as matter of law that he was négligent. 

It is fairly debatal^le whether the signal given by the covered head- 
light that the freight train on the sidings was clear of the main track 
was not false and misleading, the fact being that a switch used by it in 
taking the siding and lying between it and the on-coming train was sa 
thrown as unavoidably to cause a collision. True, the freight train 
was in the clear in the sensé that none of its cars physically encroach- 
ed on the main track, but was that ail that the shrouded headlight sig- 
nified? Is it unreasonable to say that such a signal meant the freight 
cars were eut of the way of the passenger train? In fact the main Une 
was not passable. With the switch thrown as it was the freight cars on 
the siding became an obstruction that meant a wreck, as much so as if 
they had been left standing on the main tradî itself . 

Âgain, the "high-ball" signal was clearly a false and misleading one. 
It is said that such signal is not intended for a train on the main line 
when approaching a station. It is true the rules do not say it is. Nei- 
ther do they say it is not. The}' do say, however, that a signal given 
by vertically raising and lowering a lanip signifies "proceed," and the 
use of the signal is not limited in the rules. A natural and practical 
construction of this rule by railroad employés, making it applicable to 
the situation as plaintiff saw it, was abrogated, it is said, by a bulletin 
of the Company ; but the bulletin, if there was one, was not brought to 
plaintiflr's attention, and he was not charged with knowledge of it. As 
to him the bulletin never existed. I apprehend the case would not 
hâve been différent if the trainman who gave the "high-ball" signal 
had, instead, hung his white lamp at the misplaced switch to take the 
place of the light usually displayed there. So far as the rules shown 
in the record are concerned, the information conveyed by one was also 
conveyed by the other. For aught the plaintiff knew, the "high-ball" 
signal to proceed was given by one of the trainmen having possession 
of the station grounds for the very reason that there was no light at 
the switch. We should look at the case, not with that wisdom which 
cornes after the accident, but from the standpoint of a man, reasonably 
intelligent and careful, knowing the rules and under duty to obey them, 
who, being confronted by the conditions which the plaintifï observed, 
is called upon to act. 

I come now ta the remaining feature of the case, and it may be as- 
sumed in considering it that no "high-ball" signal was given as claimed 
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by the plaintiff. It is said in the opinion of the court that the fireman 
"neither heeded the warning signal of the absence of a light at the 
switch nor did he speak to the engineer calHng his attention to the 
fact. This was culpable neghgence on his part." I think there is an 
error in this. There is nothing in the record indicating that the fire- 
man did or did not impart his knowledge to the engineer. It being 
his duty to do so, I doubt that it is our right to présume in the absence 
of évidence that he did not perform his duty. Rather, the presump- 
tion is that he did his duty. More than this, the question ]5ertains to 
a défense of contributory neghgence, and if the faihire to inform the 
engineer is important in this respect, it was the duty of the company 
to show it by évidence. Tlie burden of proof is not sustained by the 
absence of évidence. I pass by the fact that the passenger train ap- 
proached the station upon a straight track, that the switch stand from 
whic'i the signal light was missing was n]3cn the engineer's side, and 
that his opportunity to discover its absence was even better than that 
of the fireman. It there is no presumption tliat the engineer was not 
informed by the fireman of the absence of a light, then the logic of the 
court's opinion is that in order to escape the imputation of contributory 
négligence the fireman should bave jumped from the engine or wrest- 
ed control of it from the engineer. Yet we ail know that the fireman. 
is subordinate to the engineer and subject to his orders. 

Although the railway company did not ask the trial court for a di- 
rected verdict, nevertheless the clear import of the foregoing opinion 
is that there should bave been no recovery. This being so, I am con- 
strained to express my dissent. 

On Rehearing. 

PHILIPS, District Judge. The first proposition advanced in sup- 
port of this pétition, when reduced to its essence, is that as no objec- 
tion was interposed in limine either to the prédication of a right of re- 
covery respecting the alleged giving of the "high-ball" signal, and no 
objection was made by the défendant to the introduction of évidence 
by the plaintifif in support thereof, the défendant was precluded from 
asking the court to withdraw its considération from the jury, and 
that the jury would therefore be warranted in predicating a verdict 
thereon. l"iiis proposition is not even builded on sand. As the mat- 
ter which rendered unavaiHng the "high-ball" incident was foimd in 
the rules of the company, and those rules were not pleaded by the 
plaintiff, no objection predicated thereon could hâve been made by the 
défendant at the inception of the case. In presenting a prima facie 
case the plaintiff tendered proof of the case as presented on the face 
of the pleadings, without disclosing the existence of the rules of the 
company in question. Those rules did not corne into the case until 
introduced by the défendant in developing its défense. When the 
évidence closed with both facts before the court touching this issue, 
the défendant had its first opportunity of raising the question of law 
as to the effect of this proof. As, shown by the opinion of the court, 
this was promptly raised by request for a déclaration of law. This 
was the opportune and proper way of presenting it to the court for 
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considération. We adhère to what is said in the majority opinion as 
to thcilaw applicable to the plaintiff's alleged reliance upon the "high- 
ball" signal. 

The other ground upon which a rehearing is urged is that the ma- 
jority opinion erred in holding that the plaintiff was guilty of con- 
tributory négligence in not warning the engineer of his discovery of 
the absence of any signal light at the switch. It is but mimic war to 
place the soldiers of the adversary in an indefensible position and then 
demolish them. It was neither stated nor assumed in the majority opin- 
ion that where the engineer in charge of the engine neglects to keep 
vigil and take notice, whereby the train is wrecked, his négligence 
should be imputed or carried over to his fireman. Nor was it asserted 
that the failure of orte workman to warn his fellow workman of a 
danger as obvions to the latter as to himself would charge him with 
a responsibility for the inattention or recklessness of the other. The 
gist of the niling of this court was and is that where, under the rules 
of the master, as in this case, the duty was imposed upon the fireman 
to keep a vigilant lookout for signais established by the master at 
switches on approaching a station, equal with that imposed upon the 
engineer, it was designed as a cumulative means of security to the 
train, and that, under such a known, positive obligation laid upon the 
fireman, he was as much bound as the engineer to take immédiate 
action on discovering the danger to avoid it, and therefore it was 
his own direct négligence to stand mute and inactive, depending upon 
the observation and exertion of the latter to save him, when he saw 
and knew that the engineer was dashing heedlessly on to certain death. 
In other words, he was as much responsible for his silence and non- 
action under such circumstances as a fellow traveler, of equal author- 
ity with the driver of a vehicle, who heedlessly drives onto a railroad 
track, and is thereby injured, without protest or effort by the fellow 
traveler to avoid the danger. Davis v. C, R. I. & P. Ry. Co. (C. C. 
A.) 159 Fed. 10. recentiv decided bv this court. 

Clearly enough the record discloses : (1) That the plaintiff merely 
assumed that the engineer saw what he terms the "high-ball" signal ; 
and (2) that he knew the engineer was paying no heed to the absence 
pf the light at the switch. He testified as to what occurred between 
him and the engineer at the time; that after the engine whistled for 
the station, about a mile off, they saw the train on the .siding, and 
the lights about it, and what he conceived to be the "high-ball" signal. 
Also : 

'^Q. Well, now state what occurred? A. And he told me — he sald: 'Get 
down and get busy. We got to use her across hère.' Q. What dld he mean by 
that? A. Use the steam on the eugine. Q. What dld he mean by you gettlng 
busy? A, Well, he meant for me to get down and put In a flre. Q. Put In 
coal? A. Yes, sir. Q. Go ahead. A. So I got down and put In the flrst tire 
then, and just put Ih a light flre, two or three scoops of coal, and shut the door. 
When I put in the second flre he jumped off the seat box and says : 'My God, 
Jump!' I klnd o' looked up at him. I was bent over the door, or stooped down. 
I loolîed at him, and as I did I seen him jump ont the gangway. At about that 
tlme the engine gave a lunge and throwed me right over on his slde." 

He had testified that he discovered from one-half to one mile back 
thàt there was no light on the switch stand; and then after the fore- 
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goiiig testimony he testified that from the time he saw the "high-ball" 
signal until the collision "it couldn't hâve been but a few seconds." 
The conclusion, therefore, is inévitable that, notwithstanding the dis- 
covery by him of the absence of any light at the switch, the engineer 
went on directing the plàintiiï to fire up, which he did up to "but a 
few seconds" before the collision, knowing that the engineer was not 
taking heed of the absence of the switch light by bis not slowing up. 

We feei profoundly inipressed with the suprême public importance 
of holding the employés of railroads, in positions such as occupied by 
engineers and firemen in charge of trains, to a rigid accountability 
for the observance of the reasonable and wise rules of the company 
in the running of its trains. Such rules enter into the conditions of 
the employment and the considération of the higher wages they re- 
ceive. They should diligently keep and observe them, designed, as 
they are, not only for the, protection of the master's property, but of 
the lives and limbs of the multitude of people intrusted to their con- 
stant vigilance and carefulness. It is a matter of common notoriety 
that a very large per cent, of the frightful disasters, carrying death 
and destruction in their wake, on the railroads of the country, is attrib- 
'itable to the inattention of those in charge of the opération of the 
trains to explicit rules and orders of the managing officers. Such dis- 
asters will not be lessened by awarding damages to those whose inat- 
tentio2i to such rules of the master contribute to the misfortune. 

The pétition for rehearing is denied. 

HOOK, Circuit Judge, dissents. 
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(Circuit Court of Appeals, Kiglitli Cii'cuit. November 19, 1007.) 

No. 83. 

BANKRUPTCY — InSOLVEKT FIRM — InDIVIDUAL ESTATE of L'NADJUriIOATBD 

SoLVENT Partner not Sttbject to Administration undek. 

A partnership was atljudicated Ijaiilvrupt, but none of tlie partners was 
adjudged a baiil;rupt. Application was made to tlie court to order an 
uuadjudicated partner to turn over tiis property to tlie trustée of tbe part- 
nership estate for administration in banl<;ruptcy. Ileld, tlie court of banli- 
niptcy was without Jurisdiction to sumiuarily talje and administer in the 
proceedings against the parttiership the individual estate of the solvent 
partner withont his consent. 

Same — Partkership Distinct Entity Under Act of 1808 — Trustée Takes 
Partneeship Property Oney — Distinction Between Act or 1898 and 
Act op 1807 and Insolvency IjAW op 1838. 

Under Banlir. Act .Tuly 1, 1808, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418], a partnership Is a distinct entity, a ixîrsou separate from 
the partners who compose it. It owns its property aiid owes its debts 
apart from the individual propert,y of its members whieli it does uot owii, 
and apart from the individual debts of its members which it does not owe. 
It may be adjudged banlirupt, although the partners who compose it are 
not so adjudicated. 

ïlie trustée of the estate of a bankrupt partnership is not the trustée 
of tlie individual property of the uuadjudicated i)artners and bas no more 
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riglit to administer that property than he bas to aduiiiiister the property 
of iiidorsers of the commercial paper of the flrm, or the property of sure- 
ties for its debts. 

He is not the trustée or the assignée of the claims of the partnership 
creditors nor thelr agent or attorney to collect tliose claims out of other 
than the partnership property, and, where no partner is adjudged bank- 
rupt, he bas no power to enforce such claims agalnst any property, ex- 
cept the partnership property or agalnst any unadjudicated partner or 
other person wbo bas none of the partnership property. 

Under Act March 2, 1867, c. 176, 14 Stat. 517, and the Massachusetts 
Insolvency Law of 1838 (Laws 1837-38, p. 449, e. 163), a partnership wah 
an aggregatlon of partners and the insolvency or banJiruptey of tbe part- 
ners condltioned the bankruptcy of the partnership. It is not so under 
the act of 1898, and therefore many of the rules of law applicable un- 
der the former aets do not obtain under the latter. 

3. Same— RiGHTS oï Creditors Against Unadjudicated Paetnebs— Efpeot 

or DiSCHABGE OF PaBTNEESIIIP. 

The partnership creditors may pursue unadjudicated partners by ac- 
tions at law and suits in equity before, durlng, and after the proceedlngs 
in bankniptcy agalnst the partnership. 

The discharge of the partnership where the partners are not adjudicat- 
ed bankrupt does not discharge the partners from tbeir liablllty for the 
partnership debts. 

4. Same — Paetsebship Insolvent if Pabtneesiiip Feopeetï Insufficibnt 

TO Pay Paetneksiiip Debts. 

Under the Act of 189S a partnership is insolvent If the partnership 
property Is insuffi(nent to pay tbe partnership debts, because it is a person 
(section 1 [19J e. 541, 30 Stat. 545 [U. S. Conip. St. 1001, p. 3419]), be- 
cause any person is insolvent nuder that act whose property is insufficlent 
to pay Its debts (section 1 [15]), and the only property a partnership bas 
or can convey or apply to tbe paymeut of its deljts is partnership prop- 
erty, and the only debts it owes are the partnership debts. 

Hook, Circuit Judge, dlsseuting. 
(Syllabus by the Cîourt.) 

On Pétition for Review. 

On November 13, 190S, the court below found that B. F. Masterman, 0. C. 
Surber, and Charles Joyce, doing business as the Opéra House Drug Com- 
pany, made an assignment for the beneflt of tbeir creditors, and upon that 
ground alone "adjudged that said B. F. Mastermau, C. C. Surber, and Charles 
Joyce, partners dolng business as tbe Opéra House Drug Company, be adjudged 
bankrupts," and added : "It is further ordered that thls adjudication blnds 
only the partnership entity and not the partners as Indivlduals." None of the 
partners was found to be Insolvent or adjudged to be bankrupt. The trustée 
ehosen by the creditors of the partnership collected the partnership property, 
converted it into money, and pald the expenses of the proceedlngs. He then 
had remalning $213.35 to be distrlbuted among the creditors and the Indebted- 
ness of the partnership to them was $4,180.66. Thereupon he filed a pétition 
in the court below for an order upon C. 0. Surber, one of the partners, that 
he should turn over to him certain real estate which did not belong to tbe 
partnership and which he owned individually, to be applled to tlie payment of 
thèse debts. Surber answered that tbis real estate was his indlvldual prop- 
erty, that he had not been and was not insolvent, and that he had not been 
adjudged a bankrupt. The référée found the facts to be as Surber alleged, 
and denied tbe prayer of the pétition, on the ground that the real estate of an 
unadjudicated solvent partner was not subject to administration In bank- 
ruptcy upon a simple adjudication of the partnership and the court upon a 
proper certlficate afflrmed this ruling. The trustée présents this décision for 
revision and reversai by a pétition under section 24b of tlie banki-uptcy law. 
Act July 1, 1898, c. 541, HO Stat. 553 LU. S. Comp. St. 1901, p. 3432J. 
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Willai-d W. Padgett, William P. Dillard, and William M. Banks, for 
petitioner. 

Joseph B. Tomlinson, Austin M. Keene, and Edward C. Gates, for 
respondent. 

Before SAMBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). The 
adjudication in bankruptcy in this case is a distinct judgment that the 
partnership is a bankrupt, and that none of the partners is a bankrupt. 
This décision has not been challenged by appeal, those issues are now 
res adjudicata, and the only question hère is, may the bankruptcy court 
in the administration of the estate of a bankrupt draw to itself and ap- 
ply to the payment of partnership creditors individual property of sol- 
vent partners, none of whom has been adjudged a bankrupt? 

There are two conceptions of a partnership, one springing from the 
agreement on which it is founded, that it is an aggregation of persons 
associated together to share its profits and losses, owning its property, 
and liable for its debts. The other that it is an artificial being, a dis- 
tinct entity separate in estate, in rights, and in obligations from the 
partners who compose it. In most of its relations to persons and thtngs 
the latter conception is the more accurate. The Suprême Court of 
Vermont in 1878, in Walker v. Wait, 50 Vt. 668, 676, declared that: 

"A partnership or joint-stock company is just as distinct and palpable an 
entity in the idea of the law, as distinguished from the individnals composing 
it, as is a corporation ; and ean coutract as an individualized and unifled 
party, with an individual person wlio is a member thereof, as efCeetually as a 
corporation can contraet with one of its stockholders. The obligation and 
the liability, inter partes, are the same in the one case as the other. The only 
différence is a teehnical one, having référence to the forum and form of 
remedy." 

Judge Cooley in Robertson v. Corsett, 39 Mich. 784, said in the 
same year: 

"The partnership for most légal purposes is a distinct entity, having its 
own property capable of contracting separate del)ts, having the right to sue in 
equity its several members, and to be protected against their conduct to the 
same extent that it might be against the conduct of straugers." 

Judge Brewer, now Mr. Justice Brewer of the Suprême Court, said 
in 1876 in Cross v. National Bank, 17 Kan. 340 : 

"Where one joins a partnership, as in this case, he makes himself a part 
of an entity already existing, which has acquired certain property and busi- 
ness and in acquiring it has incurred certain indebtedness. The firm owns 
the property, holds the business, and owes the debts." 

Thus it may be seen that the conception of the partnership as a dis- 
tinct entity, separate in estate and obligations from each of the partners 
and from the individual estâtes and obligations of each partner, was an 
established and approved légal conception years before the act of 1898 
was passed. Congress embodied this conception of a partnership in 
the bankruptcy law of 1898 by thèse clear provisions: 
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Section 1 (19) : 

" Tersons' shall incîude corporations, except where otherwise speeified, and 
officers, partnerships and women." Act. Julv 1, 1898, c 541, 30 Stat. 545 [U. 
S. Conip. St. 1901, p. 3419.] 

Section 5 : ■ 

"Partners, (a) A partnersliip, during tlie continuance of the partnership 
business, or after its dissolution and before the final settlement thereof, may 
be adjudged a bankrupt. 

"(b) Tlie ereditors of the partnership shall appoint the trustée; in other re- 
spects so far as possible the estate shall be administered as herein provided 
for other estâtes. 

"(c) The court of bankruptey which has jurisdiction of one of the partners 
may hâve jurisdiction of ail the partners and of the administration of the 
partnership and individual property. 

"(d) The trustée shall keep separate accounts of the partnership property 
and of the property belonging to the individual partners. 

"(e) The expenses shall be paid from the partnership property in such pro- 
portions as the court shall détermine. 

"(f) The net proceeds of the partnership property shall be appropriated to 
the payment of the partnership debts, and the net proceeds of the individual 
estate of each partner to the payment of his individual debts. Should any 
surplus rëmain of the property of any partner after paying his individual debts, 
such surplus shall be added to the partnership assets and be applied to the 
payment of the partnership debts. Should any surplus of the partnership 
property remain after paying the partnership debts, such surplus shall be add- 
ed to the assets of the individual partners in the proportion of their respec- 
tive Interests in the partnership. 

"(g) The court may permit the proof of the claim of the partnership estate 
against the Individual estâtes, and vice versa, and may marslial the assets 
of the partnership estate and individual estâtes so as to prevent préférences 
and secure the équitable distribution of the prop.erty of the several estâtes. 

"(h) In the event of one or more but not ail of the members of a partner- 
ship being adjudged bankrupt, the partnership property shall not be adminis- 
tered in bankruptey, unless by consent of the partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bankrupt shall settle 
the partnership business as expeditiously as its nature will permit, and ac- 
count for the interest of the partner or partners adjudged bankrupt." 30 
Stat. 547, 548, c. 541 [U. S. Comp. St. 1901, p. 3424]. 

No express provision can be foimd in this législation and no indication 
or implication is perceived in it that an adjudication of a partnership 
draws into the administration of its estate in the court of bankruptey 
the property of the solvent partners who are not adjudged bankrupts. 
On the other hand, every provision of it is consistent with the réten- 
tion and administration of their individual property by the unadjudi- 
cated partners, and many of them are utterly inconsistent with the ad- 
ministration of thèse individual estâtes by the bankruptey court. Clause 
"c" provides that the court of bankruptey which has jurisdiction of 
one of the partners may hâve jurisdiction of ail of the partners and of 
the administration of the partnership and individual property. The un- 
avoidable inference is thàt the court O'f bankruptey, which does not bave 
jurisdiction of any of thé partners, cannot bave jurisdiction of ail of 
the partners and of the administration of both the partnership and the 
individual property. Nor is the reason for this provision difficult to 
perceive. Section 5 treats exclu sively of bankrupt partnerships and 
their members. It does not deal with solvent partnerships that hâve 
committed no act of bankruptey, nor does it subject partnerships to ad- 
judication in bankruptey solely because some of their members hâve 
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been adjudged bankrupts. A member of a partnership may be ad-, 
judged bankrupt when the partnership cannot be, and in such a case 
the bankruptcy court bas no jurisdiction of the partnership property. 
But where one of the partners is adjudged bankrupt and the court 
thus acquires jurisdiction of him, the partnership is dissolved, and, 
if the partnership also is adjudged bankrupt, the bankruptcy court is 
given jurisdiction by clause "c" of the partnership and of ail its mem- 
bers, because it then becomes necessary to marshal the properties and 
the liabilities of the partnership and its menibers, and to distribute the 
proceeds of the properties among the creditors in accordance with the 
équitable rule recited in clause "f." The provision of clause "c" simply 
gives to a court of bankruptcy which bas jurisdiction of one of the 
members of a partnership adjudged bankrupt the same jurisdiction to 
administer the estate of the partnership and of its members which a 
court of equity would bave in similar circumstances. A court of equity 
in such circumstances would not take the partnership property from 
the solvent partners, and clause "h" imposes upon the bankruptcy court 
this salutary rule of the equity practice. It provides that the property 
of the partnership and its administration shall not be taken from the 
unadjudicated partners by reason of the insolvency or bankruptcy of 
their fellows and of the partnership. It déclares that although the 
partnership and one or more, but not ail, of the members of it, are 
adjudged bankrupts, and the court thus bas jurisdiction of them, nev- 
ertheless "the partnership property shall not be administered in bank- 
ruptcy unless by consent of the partner or partners not adjudged bank- 
rupt." 

If the property of a bankrupt partnership cannot be administered by 
the court of bankruptcy without the consent of the solvent partner who 
bas not been adjudged bankrupt, a fortiori the latter's individual 
property cannot be. A court which cannot administer the property of 
a partnership adjudicated a bankrupt cannot by virtue of its jurisdic- 
tion over this partnership property, which it may not administer or 
touch, draw to itself and administer the individual property of the sol- 
vent partner without whose consent it may not administer the partner- 
ship property. 

Hence, when clauses "c" and "h" are read and construed together, 
they provide, in efïect, that when a partnership and one or more of 
the partners, but not ail of them, are adjudged bankrupt, those who 
are not so adjudged may administer the partnership property and a 
fortiori their individual property, and the court may not do so with- 
out their consent, but, if the unadjudicated members consent, the court 
may administer the partnership property and their individual estâtes. 
Thèse provisions thus interpreted are fair, just, and reasonable. The 
solvent partner cannot in any event escape payment of the debts of 
the partnership. His individual property is subject to attachment, ex- 
écution, and to ail the ordinary processes of the law to satisfy them. 
He is more compétent to manage the individual property and the prop- 
erty of his firm which he had the shrewdness and ability to accumu- 
late, more compétent to convert them into money and to apply them 
upon his obligations, than any trustée chosen by his creditors can be. 
He knows the property, its value, its availability for various uses, its 
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market. He has a vital interest in securing the best price for it, and 
the fact that it is his property, that it is to be applied to his debts, gives 
him a preferential equity to apply it speedily and efficiently to the 
payment of his obligations. The opposite practice would be unrea- 
sonable, unfair to those who hâve accumulated, and preserved the 
property and liable to much injustice. A solvent partnership may be 
adjudged a bankrupt. West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 
43 L. Ed. 1098. Suppose a partnership owes $5,000, and one of the 
partners has individual property free from individual debts and sub- 
ject to exécution, of the value of $50,000, and the partnership makes a 
gênerai assignment and is adjudged a bankrupt. Why should not the 
solvent partner administer the partnership property and his own and 
pay the partnership debts free from the delay and expense of a trus- 
tée? Why should the trustée of the estate of the partnership take 
from him his property of the value of $50,000, or any part of it, and 
proceed to couvert the partnership estate' and the individual property 
alike into money and to distribute it according to the provisions of 
clause "f"? If the solvent partner is willing to proceed speedily and 
efficiently to couvert this property into money and to pay the part- 
nership debts, no sound reason for taking it from him occurs to us. 
The provisions of section 5 demonstrate the fact that none occurred 
to the Congress and the common and approved practice in equity is 
otherwise. The Congress enacted the provision that the partnership 
property, and by more persuasive inference the individual property 
of the solvent partner', should not be administered in bankruptcy with- 
out his consent, to prevent such a practice. 

A "partnership" is a "person." Section 1 (19). A "person," a 
"partnership," is insolvent when the aggregate of its property is in- 
sufficient at a fair valuation to pay its debts. Secton 1 (15). A part- 
nership owns its own property, and owes its own debts. It, its prop- 
erty, and its debts are separate and distinct from the individuals who 
compose it, from tlieir individual property and from their individual 
debts. The partnership does not own, cannot assign, or apply to the 
partnership debts, the individual property of its members, nor is it 
liable for their debts. The most that a creditor of a partner can se- 
cure from a partnership or from its property is the excess of the latter 
after the partnership debts hâve been paid. The partners and their 
individual property are to a limited extent, to the extent of the excess 
of their individual property over their individual debts, but not to the 
full extent of ordinary indorsers or indemnitors, sureties for the debts 
of the partnership. The act of 1898 recognized thèse patent facts, and 
provided for separate adjudications of the partnership and of its mem- 
bers. Under this act the partnership may make an assignment or com- 
mit some other act of bankruptcy and be adjudged a bankrupt while 
many of its members are solvent and cannot be so adjudged. On the 
other hand, some of its members may be adjudged bankrupts while 
the partnership is not subject to such an adjudication. 

Where a partnership is adjudged bankrupt and the members of the 
partnership are not, the trustée takes title to the partnership prop- 
erty and to that only, and his full duty is discharged and ail the power 
which he has is exercised when he coUects and couverts the partner- 
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ship property into money and distributes its proceeds aniong the cred- 
itors. The creditors of the partnership may subject the individual 
property of the unadjudicated partners to the payment of their debts 
before diiring or after the bankruptcy proceedings, by actions at law, 
by suits in equity or by other proceedings, just as they may the prop- 
erty of indorsers upon the commercial paper of the firm or the prop- 
erty' of sureties for its obHgations. Bnt the trustée of the estate of 
the partnership is neither the assignée nor trustée of the claims of its 
creditors, nor their attorney nor agent to coUect their claims out of 
the individual property of the unadjudicated partners, and he has no 
more right or authority at law or in equity to seize their individual 
property and to apply it to the payment of the partnership creditors 
than he has to take the property of indorsers of the fîrm paper or the 
porperty of sureties for its' obligations and apply such property to 
that purpose. He is merely the trustée of the property of the partner- 
ship, not of the individual property of the partners, nor of the 
property of any other debtors of the creditors of the partnership, and 
he is vvithout power to take or to administer such property. Nor may 
he maintain any action or proceeding to enforce the liability of the 
individual partners to the partnership creditors, because he is not the 
assignée of the claims of the creditors of the partnership and he has 
no more right or authority than a stranger to enforce thèse claims 
against other persons than the bankrupt partnership or against other 
property than the property of the partnership. 

Moreover, since the property of the unadjudicated partners does 
not vest in and may not be administered by the trustée of the bankrupt 
partnership, the discharge of the partnership discharges that entity only 
from its debts, and leaves the partners still subject to their liability 
to pay the unpaid balance of the claims of the partnership creditors. 
The reason of the case and the plain provisions of the bankruptcy law 
ahke forbid the court of bankruptcy to draw to itself and administer 
the individual property of unadjudicated partners upon a mère adjudi- 
cation of the bankruptcy of their partnership. 

This conclusion has not been reached without a careful examination 
of the insolvency law of Massachusetts from which clause "f" of sec- 
tion 5 is practically copied, of the bankruptcy law of 1807, and of a 
cloud of décisions under the présent law. But thèse statutes bave 
yielded little aid, and the décisions are so numerous and varions that 
after délibération the terms of the act of 1898 and their évident mean- 
ing seem to furnish the most reliable guide to a proper judgment. 
The Massachusetts act was an insolvency law. Laws Mass. 1837-38, 
p. 449, c. 163. It gave to any debtor who was unable to pay his debts 
the right upon filing a pétition in court to surrender his property to be 
applied to the payment of his debts. It adopted the theory that a part- 
nership was an aggregation of partners, and not the conception of the 
act of 1898 that it is an entity distinct from them. It provided that 
"where two or more persons who are partners in trade become insol- 
vent, a warrant may bê issued in the manner provided in this act, either 
on the pétition of such partners or of any one of them, or on the péti- 
tion of any creditor of the partners ; upon which warrant ail the joint 
stock and property of the company, and also ail the separate estate of 
157 F.— 24 
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each of the partners, shall be taken, excepting such parts thereof âs 
may be by law exempted from attachment; and ail the creditors oî 
the Company, and the separate creditors of each partner, shall be al- 
lowed to prove their respective debts," and that the proceeds of the 
respective estâtes should be distributed as directed by section "f" of 
the act of 1898. Laws Mass. 1837-38, p. 475, c. 163, §21. The bank- 
niptcy law of 1867 adopted the same theory. It provided : 

"Where two or more persons who are partners in trade sliall be adjudged 
bankrupt, eitlier on the pétition of sucli partners, or any oue of theui, or on 
tlie pétition of any creditor of the partners, a warrant sliall issue in tlie nian- 
ner provided by tliis act, iipon whicli ail the joint stock and property of the 
oo-partnership, and also ail the separate estate of each of the partners, shall 
be taken." Act Jlarch 2, 18G7, c. 176, 14 Stat. 534, § 36. 

Under the Massachusetts insolvency law' of 1838 and the bankruptcy 
law of 1867, it was the insolvency or bankruptcy of the partners, not 
.specified acts of bankruptcy of the partnership, that conditioned the 
adjudication of the partnership, and in eitlier case where the partners 
were insolvent or bankrupt the partnership was judicable and ail the 
property of the firm and of the individual partners became subject to 
the administration in the court of bankruptcy by the express déclara- 
tion of the acts. The question arose under the Massachusetts law 
whether or not the property of the partnership and of a solvent part- 
ner could be taken and administered by the court on the pétition of in- 
solvent partners, and, after at fîrst intimating that they might be 
(Thompson v. Thompson, 58 Mass. 127, 133), the Suprême Judicial 
Court of the commonwealth finally said: 

"Of the four objections made to the validity of the proceedhigs the flrst 
only hus presented any difflculty. That is, that it was not alleged in the pé- 
tition that the partners, in their individual capacity, were insolvent. A pre- 
liminary question was made whether such allégation was necessary. We can- 
not doubt that there must be a substantial averment of this fact ; for, if one 
of the partners were solvent, such solvent partner would hâve the légal right 
of settling the afCairs of the partnership, and the commissioner would hâve no 
power to take by his warrant the partnership property out of his hands. 
Again, as each partner is liable in solido for the debts of the company, a 
partnership canuot with strictness be said to be insolvent while any of the 
partners are able to pay its debts." Hanson v. Paige, 09 Mass. 239, 242. 

If the court under the Massachusetts law, which treated the part- 
nership as an aggregation of partners and not as a distinct entity, and 
which contained no express provision that the partnership property 
should not be administered in the court without the consent of the 
solvent partner, had no power to take the partnership property from a 
solvent partner and administer it, much less can it lawfully do so under 
the bankruptcy act of 1898, which treats the partnership as a distinct 
entity separate from the partners, and contains an express provision 
that its property may not be administered in bankruptcy without the 
consent of the solvent partner. And, if the court of bankruptcy has 
no power to administer the partnership property without the consent of 
the unadjudicated partner, much less may it draw to itself and admin- 
ister his individual property. 

The décisions under the act of 1898 concerning the relations . of 
partnership and individual estâtes hâve not been overlooked, but upon 
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many phases of thèse relations they are confiising and inconsistent. 
The uniform current of authority is that uncler this act a partnership 
is a distinct entity separate froni the individuals who compose it, that 
it owns its property and owes its debts, which are respectively sepa- 
rate and distinct from the individual property and the individual debts 
of its partners, and that an adjudication of the partnership a bank- 
rupt apart from, or in addition to, the adjudication of its partners 
bankrupts, is indispensable to the jurisdiction of a court of bankruptcy 
to administer the partnership propertv. In re Mercur, 123 Fed. 384, 
388, Ô8 C. C. A. 472, 476 : In re Stein & Ca, 11 Am. Bankr. Rep. 
536, 538, 127 Fed. 547, 62 C. C. A. 272; In re Corcoran, 13 Am. 
Bankr. Rep. 283. 387 ; In re Sanderlin (D. C.) 109 Fed. 857, 859 ; In 
re Meyer, 98 Fed. 976, 979, 39 C. C. A. 368, 371 ; Strause v. Hooper 
(D. C.) 105 Fed. 590; In re Farlev (D. C.) 115 Fed. 359, 3G1 ; In re 
Meyers (D. C.) 96 Fed. 408 ; Id., 97' Fed. 757 ; In re Russell (D. C.) 97 
Fed. 32; Green River Deposit Bank v. Craig (D. C.) 110 Fed. 137; 
In re McFaun (D. C.) 96 Fed. 593; In re Barden (D. C.) 101 Fed. 
553 ; In re Haie (D. C.) 107 Fed. 432. 

There are many décisions that a partnership is not insolvent within 
the meaning of the act of 1898, unless ail its members are insolvent. 
Vaccaro v. Security Bank, 103 Fed. 43G, 43 C. C. A. 379 ; In re Per- 
lev & Hays, 15 Am. Bankr. Rep. 54. 56, 138 Fed. 927 ; In re Blair 
(D. C.) 99 Fed. 76, 79; Davis v. Stevens, 4 Am. Bankr. Rep. 763. 
773, 104 Fed. 235; In re Forbes, 11 Am. Bankr. Rep. 787, 791, 138 
Fed. 137. The reason given for the latter proposition is that the 
creditors of the firm may hâve recourse to the remainder of the in- 
dividual property of the partners after the individual debts are paid. 
But this is the only recourse such creditors could bave and the same 
reasoning would more cogently persuade that the bankruptcy of an in- 
dividual or of a partnership would draw into the court of bankruptcy 
for adjudication ail the property of indorsers and sureties of the bank- 
rupts, for the creditors of such bankrupts may always hâve recourse to 
the property of their sureties. Moreover, the proposition itself is ut- 
terly inconsistent with the principle established by the uniform cur- 
rent of authority that a partnership is a distinct entity separate from 
the partners who compose it undcr the act of 1898, and the two prop- 
ositions cannot both logically stand together. A partnership is a person. 
Section 1 (19). "A person shall be deemed insolvent within the pro- 
visions of this act whenever the aggregate of bis property, exclusive 
of any property which he may bave conveyed, transferred, concealed, 
or removed, or permitted to be concealed or removed, with intent to de- 
fraud, hinder or delay his creditors, shall not, at a fair valuation be 
sufficient in amount to pay his debts." Section 1 (15). If a partner- 
ship is a distinct entity separate from the individuals who compose it, 
if its property and its debts are separate and distinct from the prop- 
erty of its individual members and from their individual debts, then 
it is insolvent under this act when the aggregate of its property is not 
sufficient to pay its debts. A partnership does not own, and it cannot 
assign or convey, the individual property of the partners who compose 
it. Their individual property is not its property. It cannot take or 
apply one dollar of their individual property to pay its debts. It does 
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not owe and it cannot be compelled to pay their individual debts. The 
most that the creditors of the individual partners can do is to subject 
to the payment of their claims the excess of the property of tfie part- 
nership after the partnership debts hâve been paid from it, and 
they secure this, not because the partnership owed the debts, but be- 
cause the individuals owe them, and because this excess, after the pay- 
ment of the partnership debts, becomes individual property. The only 
logical conclusion, therefore, from the settled proposition that the 
partnership is an entity distinct from its members under this act, is that 
it is insolvent under this act when the partnership property, the only 
property this person has, is insufficient to pay the partnership debts, 
the only debts this person owes. Possibly the opposite conclusion has 
crept into the opinions of the courts under this act from the décisions 
under the insolvency law of Massachusetts and the bankruptcy law of 
18G7 where that theory necessarily obtains, because under those laws 
the insolvency or bankruptcy of the partnership was conditioned by 
the express terms of the statutes by the insolvency or bankruptcy of 
the partners, and the partnership was not in the conception of those 
laws a distinct entity, but a mère aggregation of partners. When, 
however, the act of 1898 made the partnership a person, required its 
considération, adjudication, and the administration of its property as a 
distinct entity, and declared it insolvent when its property was insuffi- 
cient to pay its debts, the tests of insolvency under tlie insolvency law 
of Massachusetts and the bankruptcy act of 1867 were inapplicable to 
cases under it, and the only test was that declared by the act itself, the 
insufificiency of the property of the person, the partnership, to pay the 
person's, the partnership's, debts. 

The construction which has been given to section 5h in an earlier 
part of this opinion has not been adopted in ignorance of the fact that 
Judge Thomas said in Chemical National Bank v. Meyer (D. C.) 93 
Fed. 896, 898, that: 

"It is considered that subdivision "h" meaus that in case ail tlie members of 
a partnership are not adjudged bankrupt, and the partnership itself has not 
committed an act of bankruptcy, and thereby beoomes exposed to sucli adjudi- 
cation, the partnership property sliall, at the option of the other partner or 
partners, be administered by them or in bankruptcy." 

But a thoughtful reading of this clause and of the entire section in 
which it occurs discloses no limitation of clause "h," or of its efïect, to 
cases in which the partnership has not committed an act of bankruptcy 
or has not been adjudged a bankrupt. On the other hand, this clause 
occurs in a section which treats of the bankruptcy of partnerships. It 
is gênerai in its terms, contains no restriction or exception, and, where 
a législative body makes no exception to, or restriction upon a gênerai 
provision, it is not the province of the courts to do so. The interpréta- 
tion of this clause, therefore, is that where a partnership has committed 
an act of bankruptcy, and w'here it has been adjudged bankrupt as well 
as where it has not, and one or more, but not ail, of its members, hâve 
been adjudged bankrupts, the partnership may not be administered in 
bankruptcy without the consent of the partner or partners who are 
not adjudged bankrupt (In re Blair [D. C] 99 Fed. 76, 79; Vaccaro 
v. Security Bank, 103 Fed. 436, 443, 43 C. C. A. 379, 286), and it is 
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in accord with an established practice in equity which governs the ad- 
ministration of the affairs of insolvent partnerships when some of tlieir 
partners are solvant (Hanson v. Paige, 3 Gray [Mass.] 239, 242). 

The authorities upon the exact question — does the adjudication of 
the bankruptcy of a partnership draw into the court of bankruptcy 
the administration of the individual property of the members who 
are not adjudicated bankrupts? — are neither satisfactory nor enlight- 
ening. But one adjudication of this issue has been cited to us and that 
is In re Stokes (D. C.) 106 Fed. 312, in which Judge J. B. McPherson 
answered the question in the affirmative upon the authority of tlie obiter 
dictum found in Re Meyer, 98 Fed. 977, 39 C. C. A. 368, and sum- 
marily required the assignée for the benefit of creditors of a partner 
in a firm which had been adjudged bankrupt to deHver his individual 
property to the trustée of the estate of the partnership. It does not, 
however, appear in that case that this partner was solvent and the 
inference from the fact that he had made an assignment for the bene- 
fit of his creditors naturally is that l:e was not. Remarks of judges to 
the efïect that this question should be answered in the affirmative may 
be found in the opinions of tlie courts in the following cases, but in 
none of them was this légal question presented for adjudication, in 
none of them was the right of an unadjudicated partner to administer 
his individual property asserted and adjudged: In re Meyer, 98 Fed. 
977, 39 C. C. A. 368, an appeal from an adjudication of a partnership 
and one partner, bankrupts, in which the only question at issue was 
whether or not the established facts sustained the adjudication of 
bankruptcy. The question whether or not the property of the mem- 
bers not adjudicated bankrupts should be administered in the bank- 
ruptcy court was not at issue, and the remarks upon that question are 
mère obiter dicta, yet it is upon thèse remarks that the later statements 
to that effect in varions opinions seem to rest. In re Mercur (D. C.) 
116 Fed. 655, 656, and Id., 122 Fed. 384, 58 C. C. A. 472, in which the 
only question for décision and the only question that could be or was 
adjudicated vyas: Can the trustée in bankruptcy of the individual es- 
tâtes of ail the partners who bave been adjudged bankrupts draw to 
himself and administer the property of the unadjudicated partnership? 
And that question was answered in the négative. By so much the 
more should the question whether a court of bankruptcy may draw 
to itself the administration of the individual property of solvent part- 
ners upon an adjudication of the partnership be answered in the néga- 
tive in view of the express provisions of the act of 1898, to which at- 
tention has been and will again be called. Dickas v. Barnes. Trustée, 
15 Am. Bankr. Rep. 566, 568, 140 Fed. 849, 72 C. C. A. 261, 5 L. R. 
A, (N. S.) 654, in which partners attempted to présent this question 
to the Circuit Court of Appeals of the Sixth Circuit by an appeal from 
an order that they turn over their individual property to the trustée of 
the bankrupt partnership, and that court dismissed the appeal on the 
ground that the appellants could invoke its jurisdiction to décide this 
issue of law by a pétition to revise only, and not by an appeal. Matter 
of Wing Yick Co., 13 Am. Bankr. Rep. 757, 758, in which may be 
found an obiter dictum which cites the dictum in the Meyer Case, in 
a proceeding where the only question was whether the pétition in bank- 
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ruptcy was suffieient to warrant an adjudication of the partnership. 
The views of the judges who hâve expressed their opinions in thèse 
cases in which they did not, and could not, adjudge the question hère 
at issue, to the efïect that an adjudication of the 'banl<ruptcy of a part- 
nership drew into the court of bankruptcy tlie administration of the in- 
dividual property of solvant and unadjudicated partners, appear to 
hâve been inspired by the foUovi'ing- paragraph which fell from the Su- 
prême Court in 1874, after it had referred to the bankruptcy act of 
1867 and some of its provisions which were before it for considération : 

"Thèse régulations [said the court] show that in cases wliere tliey apply 
the assignées in banknîi)tcy of the joint stoelc and property of a copartnership 
are requirecl to adruinister the separate estate of the Individual members or 
the firm or company as well as the desci-ibed estate of the copartnership, but 
the bankruptcy act eontains no régulations of a corresponding character ap- 
plicable In a case where an individual member of a copartnership is adjudg- 
ed a bankrupt without any such decree agalnst the copartnership or the other 
partner or partners of which the copartnership is coniposed." Amsinck v. 
Bean, 89 U. S. 395, 401, 22 L. Ed. 801. 

But, as we hâve seen, the act of 1867 expressly provided that "where 
two or more persons who are partners in trade shall be adjudged bank- 
rupt"— -the only way in which it provided for the adjudication of a 
partnership — "ail the joint stock and property of the copartnership 
and also ail the separate estate of each of the partners shall be taken" 
and administered (14 Stat. 534, § 36), while the act of 1898 has no such 
provision for the taking of the separate estâtes upon the adjudication 
of the partnership. On the other hand, the act of 1898 provides for 
the adjudication of a partnership bankrupt without an adjudication of 
any of its partners bankrupt, while the act of 1867 has no such provi- 
sion. Again, the act of 1898 expressly prohibits the administration of 
the partnership property, and by so much the more the administration of 
the individual property of unadjudicated partners withdut their con- 
sent, while the act of 1867 contained no such provision. Thus, while 
the act of 1867 expressly required the court which adjudged a partner- 
ship insolvent to take and administer the separate estâtes of the part- 
ners and thereby sustained the rule in Amsinck v. Bean, the act of 
1898 eontains no such requirement, but forbids not only the adminis- 
tration of his individual estate, but the administration of the estate of 
the partnership without the consent of the unadjudicated partner (sec- 
tion 5h) ; so that the rule in Amsinck v. Bean is not only without sup- 
port, but it is inhibited by the provisions of the act of 1898, and can- 
not prevail under it. This conclusion is supported by the actual déci- 
sion rendered in Amsinck v. Bean, and by the reason which the court 
gave for it. The décision was that the assignées in bankruptcy of 
the estate of a partner could not take and administer the property of 
the partnership, and the reason given for it was that, while there was a 
provision in the act of 1867 for the administration of the individual 
estate of a partner upon the bankruptcy of the partnership, there was 
no provision for the administration of the partnership's estate upon 
the bankruptcy, of an individual partner, and hence it could not be 
made. By the same mark the court of bankruptcy cannot take and 
administer the individual estate of an imadjudicated partner upon an 
adjudication of the bankruptcy of the partnership under the act of 
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1898, because, while there is a provision for the administration of the 
partnership estate upon the adjudication of a partner bankrupt in cer- 
tain circumstances (section 5c), there is no provision in tliat act for 
the administration of the individual property of an unadjudicated part- 
ner upon an adjudication of a partnership banlcrupt, and there is an 
express prohibition of the administration of the partnersliip estate in 
such a case without the consent of the solveat partner (section 5h), 
and by so much the more an inhibition of the administration of bis indi- 
vidual estate without liis consent. 

The décisions to the effect that the bankruptcy of a partnership do 
not necessarily draw to the court of banlsruptcy the administration of 
the individual estâtes of the partners (In re Stein & Co., 11 Am. Bankr. 
Rep. 536, 539, 127 Fed. 547. 62 C. C. A. 273 ; In re Duguid, 3 Am. 
Bankr. Rep. 794, 799, 100 Fed. 274; Strause v. Hooper [D. C] 105 
Fed. 590, 593 ; In re Blair [D. C] 99 Fed. 76, 79) accord with this 
position, and the conclusion is that a court of bankruptcy upon an ad- 
judication of a partnership bankrupt may not draw to itself and admin- 
ister without bis consent the individual estate of a solvent partner who 
bas not been adjudicatéd a bankrupt. 

The pétition to revise must accordingly be dismissed ; and it is so 
ordered. 

ITOOK, Circuit Judge (dissenting). A partnership composed of 
three members, having made a gênerai assignment for the benefit of 
creditors, was adjudged bankfupt in an involuntary proceeding. In 
such a case it was not nece'ssary that the partnership should bave been 
insolvent (Act 1898, § 3a [4] ; West Company v. Lea, 174 U. S. 590, 
19 Sup. Ct. 836, 43 L. Ed. 1098), and for the same reason the iinancial 
condition of the partners individually was immaterial and was not in- 
quired into. It may be said, however, in view of subséquent proceed- 
ings, that the firm assets were barely sufficient to pay 5 per cent, of its 
debts. None of the individual partners were adjudged bankrupt. The 
validity of the adjudication is not attacked. It is expressly conceded 
in the brief of counsel that the cotirt had jurisdiction of the parties and 
of the subject-matter. At the end of the order of adjudication is this 
clause : 

"It is further ordered this .-îdjudication binds only tlie partnersliip entity, 
and not tlie partners as individuals." 

This is an unusual provision, but I take it that the court meant noth- 
ing more than that there was no adjudication that the partners indi- 
vidually were bankrupt. Given jurisdiction an adjudication that a 
partnership is bankrupt binds every one within the range of the law, 
including, of course, the partners themselves ; and it is not to be sup- 
posed that the court rendered judgment in one sentence and in the 
next deprived it of much of its vitality and efficacy. So it is proper 
to view the case as though there were a valid adjudication against a 
partnership with ail its necessary légal incidents but none against the 
members individually. The foregoing opinion proceeds upon that 
assumption. 

Wben the insufficiency of partnership assets to pay partnership debts 
was discovered, the trustée applied for an order that one of the part- 
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ners be directed to turn over a pièce of property belonging to him in- 
dividually. It was iiicumbered with a mortgage, but the trustée as- 
serted that the mortgage debt was the only individual debt of the 
partner, and that there was an equity in the property which should be 
appUed to the partnership debts. The appHcation was resisted by the 
partner, who averred that he was not insolvent, and had not been ad- 
judged bankrupt. The court below denied the trustee's appUcation. 

I agrée with the conclusion that, under the bankruptcy act of 1898, 
a partnership is to some extent to be regarded as a distinct entity, but 
I would not go so far as my associâtes hâve gone. The intent of Con- 
gress was to avoid defects in the prior acts, and not to create others 
equally if not more serions. The well-known interrelations between 
a partnership, its property, and its debts, and the individual partners, 
their property, and their debts, should not be overlooked or sacrificed 
to a fiction or form of words. That a firm's debts are its own debts is 
true in a sensé, but they are also the debts of each partner. As Chief 
Justice Marshall observed in Barry v. Foyles, 1 Pet. 311, 317, 7 L,. Ed. 
157, "the assumpsit is made by ail and by each." It has ever been the 
rule that the individual estate of a partner may with due regard to 
the rights of his individual creditors be subjected to the payment of 
partnership debts, and I am unable to discover in the bankruptcy act a 
purpose to wholly deny the trustée as the représentative of the firm's 
creditors every remedy to that end. If, as is held, the partnership 
alone may be adjudged bankrupt, it is manifest that the trustée in case 
of deficiency of assets must in sonie way and at some time hâve the 
right to resort to the individual property of the partners. Otherwise 
the proceedings against the partnership would be incomplète and out of 
harmony with the comprehensive plan of the act of Congress as uni- 
versally construed. If the partners individually are not adjudged 
bankrupt, and the logic of the entity theory is that they need not be, 
the remedy of the trustée must either be by plenary action to enforce 
their liability for firm debts, or they must te considered so far parties 
to the proceedings against their firm that they are subject to the orders 
of the court, and may be compelled to bring in their individual prop- 
erty for administration, as was sought in the court below. A bank- 
ruptcy proceeding against a partnership alone must naturally resuit 
in the discharge from further liability for debts. That is one of the 
ends contemplated by the act. In whose favor does the discharge 
operate, and from what class of debts? A discharge of the fiction 
termed "distinct entity" without a discharge of the partners individu- 
ally signifies nothing of substance ; and, if it releases the partners in- 
dividually from firm debts, that resuit présupposes a subjection of 
their individual property to the payment of such debts. Thèse consid- 
érations argue against the suggestion that the trustee's remedy may 
be by plenary action, for discharges in bankruptcy are granted those 
who are in the bankruptcy proceedings, and not third party debtors 
who hâve simply parted with what the sheriff or other oiîicer could 
find on exécution. 

The individual members of a partnership which has been duly ad- 
judged bankrupt are, by force of their relation to the firm and the 
duties and responsibilities prescribed by law, parties to the adjudica- 
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tion, and subject to ail proper orders of the court. Notwith standing 
a partnership may be regarded as a légal entity for some purposes, 
there is, when it is declared bankrupt, little différence between the 
Personal duty of its several members and the duty of an individual 
bankrupt to aid the court and facilitate the winding up process. The 
act of 1898 contemplâtes jurisdiction over ail the partners in a pro- 
ceeding against a partnership. That is the true meaning of section 5c 
which says: 

"The court of bankruptcy which bas jurisdictiou of one of the partners may 
bave jurisdiction of ail the partners and of the administration of the partner- 
ship and individual property." 

A pétition by one partner to hâve the partnership declared bankrupt 
is involuntary as to a member who refuses to join. The Suprême 
Court bas prescribed (General Order 8 [32 C. C. A. xi, 89 Fed. vi]) 
that in such a case notice shall be given the nonconsenting member, 
and that he shall bave the right "to make proof, if he can, that the part- 
nership is not insolvent or bas not committed an act of bankruptcy, and 
to make ail défenses which any debtor procecded against is entitled to 
take by the provisions of the act," but that, if an adjudication of bank- 
ruptcy is made, he shall be required to file a schedule of bis debts and 
an inventory of his personal property the same as a debtor who is ad- 
judged bankrupt. Naturally a like course must be purstied when, as 
in the case before us, creditors file the pétition and the proceeding is in- 
voluntary as to ail the partners. Référence is made to the foregoing 
to illustrate the purpose of the act that the individual partners are 
brought into a partnership proceeding and made subject to the ju- 
risdiction of the court. 

In the présent case ail the partners were in court when the partner- 
ship was declared bankrupt. They were parties to the proceedings 
both individually and as members, and became subject to ail lawful 
orders of the court. They were individually bound for the debts of 
their firm, and under long-established principles their property was 
subject to be taken for the payment thereof. Possibly the trustée 
should, in the case before us, hâve asked an order that the partners file 
individual schedules and inventories rather than one for the surrender 
of a single pièce of property. But this is not the point that was made 
in the court below or that is presented to us for décision. It was as- 
serted by the trustée that there was an equity in the property above the 
mortgage which constituted the only dcbt of the individual partner. 
This was not denied by the partner who maintained that he was wholly 
solvent and had not been adjudged a bankrupt. If thèse claims are 
true, the rights of the individual creditors of the partner were not in- 
volved, and could not bave been prejudiced by the order sought by 
the trustée. 

I do not think either the solvency of the objecting partner or the 
fact that he had not been adjudged a bankrupt, or both combined, af- 
forded sufficient reason for denying the application. That the part- 
ner was solvent was, as alreadv observed, wholly immaterial to the ad- 
judication again.st the firm. The act of bankruptcy committed was 
sufficient for the adjudication irrespective of the financial status of the 
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parties. Again, if jurisdiction over the partners was obtaiiied, there 
is no substantial reason why they should not hâve been required to sur- 
rendertheir property, to the end that the court might completely set- 
tle the administration, even thongh they were not adjudged bankrupts 
individually. The individual HabiUty for firin debts nowise dépends 
upon their being bankrupts. In fact, there may be insuperable obsta- 
cles to adjudging an individual partner bankrupt, though he may be 
in court and possess property that should be charged with the debts of 
his bankrupt fîrm. Dickas v. Barnes, 73 C. C. A. 261, 140 Fed. 849, 
5 L. R. A. (N. S.) 654, présents a signal instance of this. A banking 
firni committed an act of bankruptcy by making a gênerai assignment 
for the benefit of creditors and was adjudged bankrupt in involuntary 
proceedings. The appellants, though hekl to be partners, were not ad- 
judged bankrupts, two of them because they had not individually com- 
mitted an act of bankruptcy, a third because he was a wage earner, 
and a fourth because he was a tiller of the soil. Otlier partners who 
had individually committed acts of bankruptcy were adjudged bank- 
rupts. An order was made by the court below that ail parties found to 
be partners, whether adjudged bankrupts or not, should file with the 
référée their several schedules of debts and inventories of properties 
in the same manner as if adjudged bankrupts, and should likewise sur- 
render their property to that officer. This was the qrder appealed 
from. I will presently refer to the opinion delivered by Judge Sev- 
erens for the Circuit Court of Appeals of the Sixth Circuit, but désire 
first to speak of the claim that the part of it which applies to the case 
now before us is obiter, and therefore not to be regarded. It is said 
the question before that court was whether the remedy of the non- 
bankrupt partners was by appeal or by pétition to revise, and because 
the court held for the latter and dismissed the appeals the question de- 
cided was merely one of practice, and did not involve the problem be- 
fore us. 1 think my associâtes do not look at Dickas v. Barnes in the 
way it was regarded by the court that decided it. It was said by that 
court : 

"The motion to disuiiss the appeals is founded on tlie oharacter of the order 
and that Involves in one aspect the jurisdiction of the court iu bnulcruptcy," 

And then the court prpceeded to consider whether the court in bank- 
ruptcy by virtue of the adjudication against the partnership had juris- 
diction to compel the partners not adjudged bankrupts to lile scliedules 
and inventories and surrender their property. It woukl seem that the 
views expressed upon that question were strictly in line with the re- 
quirements of the case. The court then said : 

"The argument is that, not being tianl^rupts, they are not subject to the ju- 
risdiction of the bankruptcy court ; that the refusai to déclare them bankrupts 
put an end to the autiiority of the court to retain control of their property 
for the purpose of the bankruptcy proeeeding; and it is conipiaiiied tiiat the 
court by its order in. effect deuied to tliem tlie imnuinity to vvhicli tliey were 
entitled by reason of the provisions of the banliruptcy act. By act of .luly 
1, 1898, * * * wage earners and tillers of the soil are excepted from 
those who may be adjudged invohnitary banjcrupts. And for our présent 
purpose we think the other appellants, who committed no act of hankruptcy, 
might be regarded as standing on the same footing as those wlio by reason of 
their occupation were exempt from an adjudication of bankruptcy. It may be 
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conceded that but for the relation of thèse parties to the partiiership the con- 
tention tliey nialie would be supported by perfectly adéquate reasous. But, on 
account of that relation, other conditions exist. One who combines with 
othera in a partuership enterprlse becomes bound for the pajment of the part- 
nership debts. As i»artner, he shares the fortunes of the partnership. In 
certain circumstances, it inay become subject to the exercise of the powers of 
a court of baukruptcy, where its resources will be gathered in to satisfy the 
claims of creditors. One of those resources is the llability of tlie partner, 
for which liis iudividual property stands cliarged. It is true that by virtue of 
the rule in ecjiiity, as well as in bankruptcy, for the marshaling and distribu- 
tion of assets, liis individual property is first applicable to the payment of his 
private debts, if there be aiiy. The surplus then becomes assets for the pay- 
ment of the partnership creditors. Thèse conséquences of partnership are not 
derived from the bankrupt act, but from the général law ; and a partner is 
not relieved from them by bis exemption from an adjudication of bankrupt- 
cy." 

It was finally held that tlie partner was not to be regarded as a 
stranger, but as a party to the bankruptcy proceedings, and that the 
court had jurisdiction to take such steps as were necessary to ascer- 
tain what assets were available and to subject them to the require- 
ments of the case before it. In re Meyer, 39 C. C. A. 368,- 98 Fed. 
976. In this case the partnership and one partner were adjudged bank- 
rupt, the latter having executed an assignment of the partnership as- 
sets for the benefit of creditors. There were originally three members 
of the partnership. One of them died, and the remaining surviving 
partner was not adjudged bankrupt. There was no attempt to reach 
the property of the nonbankrupt partner, but the assignée in insolvency 
contended that the partnersliip adjudication was invalid because neither 
partner should hâve been adjudged bankrupt, and the court was there- 
fore witliout power in respect of the partnership. Judge Wallqce, who 
spoke for the Court of Appeals of the Second Circuit, said : 

"We are of the opinion that it is the scheme of thèse provisions to treat 
the partnership as an entlty which may be adjudged a bankrupt by voluntary 
or involuntary proceeding, irrespective of any adjudication of the iudividual 
partners as bankrupt, and upon an adjudication to draw to the administration 
the individual estâtes of the partners as well as the i)artnershlp estate, and 
marshal and distribute them according to eqiiity." 

This may not hâve been strictly necessary to a décision of the point 
involved, but I think the opinion, including the above excerpt, is a 
clear exposition of those parts of the présent bankruptcy act which re- 
late to the administration of partnership estâtes. 

The précise point arose and was decided by Judge McPherson of 
the Eastern District of Pennsylvania. In re Stokes (D. C.) 106 Fed. 
313. He held that upon a partnership adjudication the assignée in 
insolvency of an individual partner who had not been adjudged bank- 
rupt could be compelled to surrender to the bankruptcy court the in- 
dividual property of such partner. 

The suggestion that section 5h of the act of 1898 furnishes a con- 
clusive argument against the power of the court to subject the prop- 
erty of a partner not adjudged bankrupt to the payment of the debts 
of his bankrupt firm involves F think a misconception of the purpose 
of that paragraph. It is as foUows; 

"In the event of one or more but not ail of the members of a partnership 
being adjudged bankrupt, the partnership property shall not be administered 
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in bankruptcy, unless by consent of tlie partner or partners not adjudged 
bankrupt ; but sueh partner or partners not adjudged bankrupt shall settle the 
partnership business as expeditiously as Its nature will permit, and account for 
tbe interest of the partner or partners adjudged bankrupt." 

It is said this paragraph means that, when a partnership has been 
declared bankrupt and also one or more but not ail of its members, the 
court has no power to administer the partnership estate without the 
consent of the nonbankrupt members. And the argument is that, as 
the court has no such power, much less has it the power when actually 
administering the partnership estate to compel a nonbankrupt part- 
ner to bring in his individual property. But it is manifest that sec- 
tion 5h does not bear the construction given it. It deals with the bank- 
ruptcy of individual partners, not with the bankruptcy of the firm. 
If an individual partner becomes bankrupt, it becomes important to 
know the effect upon the firm of which he is a member. It not in- 
frequently happens that a firm remains solvent and prospérons, though 
a member becomes insolvent and commits an act of bankruptcy not 
chargeable to or connected with the business of the partnership. The 
provision for such cases is found in the paragraph quoted, and it has 
nothing to do with the bankruptcy of the partnership. It recognizes, 
however, that before the bankrupt partner receives a discharge his bén- 
éficiai interest in the firm property, after the payment of firm debts, 
should be applied to the payment of his individual obligations. But, 
since his associâtes hâve an interest in the partnership property to 
which his iùdividual creditors cannot look, they are justly given the 
préférence in liquidating their joint aiïairs. Eventually, however, the 
net share of the bankrupt partner is brought into the individual pro- 
ceedings. That a partnership may be an entity for certain purposes 
and its property its own does not prevent the bankruptcy of a single 
partner from resulting in a liquidation of the joint business, and the 
application of his net share therein to the payment of his individual 
delDts. Rightly regarded the paragraph quoted suggests the true rule 
for the converse situation— the bankruptcy of the partnership and the 
nonbankruptcy of a member. There is, however, this distinction. In 
a case covered by section 5h, the nonbankrupt partner has no con- 
tractual connection with the debts of his bankrupt copartner. He is 
not liable for them, and should, therefore, suffer no loss or inconven- 
ience, save what cornes from a necessary winding up of the partner- 
ship as in other cases of dissolution. Therefore he is given the préf- 
érence in the settlement of the firm business of which he is part owner. 
But thèse reasons do not apply in a case like the one before us. The 
nonbankrupt partner is liable for ail the debts of his bankrupt firm, 
and the firm creditors may look to his property for satisfaction sub- 
ject to équitable limitations in favor of his individual creditors. A 
court of equity with ail parties before it, partnership, and members, 
grants full relief, and the law has not required it to intrust the admin- 
istration of estâtes to resisting debtors. 
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RODGBRS, United States Commissioner of Immigration, v. UNITED STATES 

ex rel. CACHIGAN. 

(Circuit Court of Appeals, Third Circuit. November 25, 1907.) 

No. 8. 

1. Aliens— Régulation of Immigeation— Matters Subject to Jcdicial In- 

QITIRY. 

Congress has plenary power to exclude alieus from entry into the 
United States, or to provide for tlieir admission subject to sucli restric- 
tions as it may prescribe; and, wliere it has given discretionury power 
to executive olBcers or agencies to détermine tlie riglit of entry under such 
restrictions, tlie ground of sucli détermination cannot be Inquired into by 
the Courts in habeas corpus proceedings instituted by an alien, who is 
restrained of his liberty for tlie purpose of déportation by such otficers. 
The question, however^ whether the law does vest such ohicers with 
power of final décision is necessarily one for judicial luquiry, and an alien 
glven by the law a right of appeal may Invoke the powers of a court for 
the enforcement of such right. 

2. Same — Construction of Statute — "B''inal" Décision. 

In the provision of section 10 of the immigration act (Aet March 3. 
1903, c. 1012, 32 Stat. 1216), making the décision of the board of spécial 
inquiry based upon the certiflcate of the examining médical offlcer final 
as to the rejection of aliens affected with a loathsome or dangerous conta- 
gious disease the word "final" is not used in sucli broad sensé as to deprive 
an alien so rejected of the right of appeal uJiqualifiedly glven by section 
25 of the aet, or of the right to invoke the provisions of section 37, 
relating to the wife and childven of a natunUized alien, in a case to 
whlch such section Is appliciil)lG. 

[Ed. Note. — For other defluitious, see Words and Phrases, vol. 3, p. 
2772; vol. 8, p. 7GC3.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Jasper Yeates Brinton and J. W. Thompson, for appellant. 

David Phillips, for appellee. 

Before DALLAS, GRAY, and BUKFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the décision of a 
judge.of the United States Court for the Eastern District of Pennsyl- 
vania, in proceedings under a writ of habeas corpus, sued out by the 
next friend and father of the relator against the appellant, whereby 
the relator was discharged from the custody of the respondent to said 
writ, the appellant hère, upon the father of said relator entering bond 
without surety in the sum of $100, conditioned for the appearance 
of said relator at the District Court, upon the determinafion of any 
appeal that should be taken by the said respondent. 

The relevant facts appearing in the record are thèse : The father 
of the relator, Plagop Cachigan, a native of Armenia, who had resided 
in this country for a number of years, and during that time was a rési- 
dent of the city of Troy, New York, had been naturalized on the 8th 
of May, 1905. In 1906, in order that his wife and children might join 
him in this country, he sent to his wife money to defray the expenses 
of their journey. She embarked at Liverpool with the relator, her 
son about eleven years of âge, an older son having been detained at 
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that port on account of eye trouble. On their arrivai at the port of 
Philadelphia, July 22, 190G, the board of spécial inquiry provided 
for by the immigration laws of the United States, and hereinafter 
more particularly considered, to whom the case had been referred, 
voted to continue the case of the mother and exclude the boy. This 
action of the board, as stated by them, was based upon the certifîcate 
of the examining médical officer, which was as follows ; 

"Médical Certificate. 

"Port of . Philadelphia, Pa. 
"Commissloner of Immigration — Sir : I hereby certify tliat Donabed Cachi- 
gan, âge 12, native of Armenia, who arrived July 22, 1906, per S. S. Merion, 
has Trachoma, a dangerous contagious disease of the eyes. 
"July 24, 1906. Tallaferro Clark, Surgeon in Charge of Médical Division. 

"This condition eould hâve been deteeted by compétent médical examination 
at the port of foreign embaritation." 

On August 2, 1906, a letter was written by counsel for the relator, 
to the appellant, John J. S. Rodgers, United States Commissioner of 
Immigration, stating the facts of the case as heretofore recited, and 
expressing the "désire to appeal from the décision of the board of 
local inspectors, on the ground that the S^th section of the act regulat- 
ing immigration was intended to cover such cases as this." The let- 
ter is informai, but the United States district attorney, as counsel for 
the appellant, concèdes, that if an appeal could lawfully bave been en- 
tertained, the letter was sufficient notice of such appeal, under Act 
March 3, 1903, c. 1012, 32 Stat. 1213, to regulate the immigration of 
aliens into the United States. On the same day, the following answer 
was made to this letter: 

"Department ot Commei'ce and Labor. 

"Immigration Service. 

"Office of Commissioner, Philadelphia, Pa. 
"No. 1423-B. August 2, 1906. 

"Messrs. Monaghan & Pliillips, iVo. 18 S. Broad Street, Philadelphia, Pa. 

"Sirs : I beg to l'etum lierewith appeal in the case of Donabed Cashigian, 
and to State that under Section .10 of the Act of March 3, 1903, no appeal can 
be entertained in such cases. 

"Kespectfully, Jno. J. S. Rodgers, Commissioner, J. Tj. H." 

The relevant portions of the act of March 3, 1903, are as follows : 

"Sec. 2. That the following classes of aliens shall be excluded from admis- 
sion into the United States : Ail idiots, insaue persons, epileptics, and persons 
who bave been Insane within five years previous ; persons who hâve had two 
or more attaeks of insauity at any time previousl.v ; paupers ; persons likely 
to become a public charge ; professional beggars ; persons affllcted with a loath- 
some or with a dangerous contagious disease," etc. 

"Sec. 10. That the dec-ision of the board of spécial inquiry, hereinafter pro- 
vided for, based upon the certificate of the examining médical ofiicer, shall be 
final as to tlie rejection of aliens affllcted with a loatlisome or with a dangerous 
contagious disease, or with any mental or physical disabiiity which would bring 
such aliens within any of the classas excluded from admission to tlie United 
States under section two of this Act." 

Section 25 of said act, after prescribing how boards of spécial in- 
quiry shall be appointed and constituted, proceeds as follows: 
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"Sucli boards sliall hâve authority to détermine whetlier an alien wlio lias 
been duly held shall be allowed to land or be deported. Ail hearings before 
Iwards , shall be separate and apart from the publie, but the said boards sliall 
keep complète permanent records of tbeir proceedings and of ail svich testiniony 
as may be produced before them ; and the décision of any two mcmbers of a 
board shall prevail and be final, but either the alien or any dissentins; nioml)ev 
of said board niay appeal, through the cornmissioner of inmiigration at tlie 
port of arrivai and the Cornmissioner General of Immigration, to tlie Seeretary 
of the Treasury (Seeretary of Commerce and Labor), whose décision shall then 
be final ; and the taking of such appeal sliall operate to stay any action in re- 
gard to the final disposition of the alien whose case is so appcaled until the re- 
ceipt hy the cornmissioner of immigration at the port of arrivai of such dé- 
cision." 

"Sec. 37. That whenever an alien shall hâve taken up his permanent rési- 
dence in this country, and shall hâve filed his preliminary déclaration to be- 
come a citizen, and thereafter shall send for his wife or niinor eliildren to join 
him, if said wife, or either of said children. shall be fonnd to be affected witli 
any contagious disorder, and if it is proved tliat said disorder was eontracted 
ou board the sliip in which tliey came, and is so certified by the exaniiniug sur- 
geon at the port of arrivai, such wife or children shall be held. uiirter such 
régulations as the Seeretary of the Treasury (Secretai-y of Commerce and La- 
bor) shall prescribe, until it shall be determiued whetlier the disorder will be 
easily curable, or whether tlit'y can be perniitted to land without danger to 
other persons; and they shall uot be deported until such facts bave been as- 
certained." 

It is not open to question, tliat the government of tbe United States, 
under the Constitution, is clothed with the plenary power accorded to 
national sovereignty by public law, to forbid the immigration of aliens 
entirely, or to admit them subject to such régulations and conditions 
as Congress may see fit to prescribe. Congress may exercise this 
power for any reason, or arbitrarily, without reason assigned or as- 
signable. This absolute and plenary power is recognized by inter- 
national law, as essential to national well being and self préservation. 
The power is political in its nature, and its exercise is not subject to 
judicial challenge or criticism. Congress may therefore prescribe 
whatever instrumentalities or agencies it may deem best for the en- 
forcement of its laws respecting immigration. Thèse instrumentali- 
ties and agencies may be executive and not judicial in their châracter, 
and, that the final détermination of an alien's right to come into the 
country is confided to subordinate administrative officers, cannot be 
objected to or complained of by such alien. Thèse fundamental prin- 
ciples are not contravened by the existence of the constitutional right 
of one who is restrained of his personal liberty, to the writ of habeas 
corpus. If the relator in such a suit be found to hâve been restrained 
of his liberty by the ministerial or executive officer upon whom the 
law has conferred the power of final détermination and discrétion in 
that behalf, the ground of such détermination and discrétion cannot 
be inquired into by the court or judge issuing the writ. In such case, 
the court will remand. 

As a matter of fact, however, we find, upon examination of those 
parts of the immigration law above quoted, that though the power of 
final détermination of the right of an alien to enter under the law, is 
reposed in executive and administrative officers, without any provision 
for judicial appeal, Congress has not neglected to provide some safe- 
guards to the rights of aliens. Thus, in section 2'i, it is provided that 
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the so-called boards of spécial inquiry shall hâve authority to déter- 
mine whether an alien, who has been duly held by an inspecter, shall 
be allowed to land, or be deported, but that "either the alien or any 
dissenting member of said Board may appeal, through the commis- 
sioner of immigration at the port of arrivai and the Commissioner 
General of Immigration, to the Secretary of Commerce and Labor, 
whose décision shall then be final," and it is provided that the taking 
of such appeal shall operate to stay any action in regard to the final 
disposai of the alien. Though the final détermination of an officer 
clothed by the law with the right to so détermine, may not be judi- 
cially questioned, the question whether the law confers such right of 
final détermination, must be, of necessity, one for judicial inquiry. An 
alien can only be excluded or deported in strict accordance with the 
law in that behalf, and the mode, manner and agencies by which the 
exclusion or déportation denounced by the law is to be accomplished, 
must be strictly adhered to. Peremptory and drastic as our laws in 
this respect necessarily and properly are, the alien has rights of which 
he cannot be deprived, and for the assertion of which he may invoke 
judicial interférence. If in the case before us, the relator had the 
right to an appeal from the décision of the board of spécial inquiry, 
and a suspension of any action in regard to bis final disposai under 
such décision, pending such appeal, and that right was unlawfully de- 
nied him by the commissioner of immigration, that déniai unquestion- 
ably rendered his further détention under the décision of the board of 
spécial inquiry illégal, and the learned judge of the district court was 
justified, on that ground, in concluding that the relator was held in 
unlawful custody. 

It will be noted, however, that the commissioner's refusai to enter- 
tain the relator's appeal was stated to be on the ground that, under 
section 10 of the act of March 3, 1903, there could be no appeal in 
such cases. This contention was renewed by counsel for the appel- 
lant at the hearing, and must receive,. as it deserves, our careful con- 
sidération. Referring to section 10, Vi'e find that it is provided that 
the décision of the board of spécial inquiry, based upon the certifi- 
cate of the examining médical officer, shall be final as to the rejec- 
tion of aliens afilicted with a loathsome or dangerous contagious dis- 
ease, and it appears from the record that the décision of the board of 
spécial inquiry in this case was based upon such a médical certificate. 
The question therefore arises, is the word "final," in section 10, used 
in a sensé so unqualified, absolute and uncontrolled as to be conclusive 
of the question hère in controversy? Looking to section 25, we find 
the right of appeal given to the alien or any dissenting member of 
the board, is gênerai and unqualified, and so far as the language of 
the section is concerned, is applicable to ail cases, including those de- 
scribed in section 10. Those cases are not expressly excepted, but 
the contention of appellant's counsel is, that the finality attached by 
sectioii 10 to the décision of the board in the cases therein described, 
Works an exception itself to the universality of the language employed 
in section 35. This is a harsh and unsatisfactory conclusion at which 
to arrive, and ignores that rule of statutory interprétation by which 
varions provisions of the same statute must, if possible, be so construed 
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as to be consistent, With this rule in mind, let us consider whether 
the meaning of the word "final," as applied to the décisions in the 
cases described in section 10, is necessarily such as to deprive the par- 
ties to such cases of the privilège of appeal expressly conferred upon 
them by the language of section 25. 

Every lawfully made officiai or judicial détermination of a question 
or controversy may be said to be final, as to the. parties or subject- 
matter involved, so far as that officer or tribunal is concerned. The 
officer or tribunal is functus officio. No further hearing can be had. 
In this sensé, every such décision or détermination may properly be 
said to be final, even though there be a right to an appeal by the de- 
feated party. Common parlance, as well as juridical usage, justifies 
this limitation of the word "final" in the connection above described. 
In view, then, of the unqualified language of section 2o, by which the 
privilège of appeal is given in ail cases, such a judicial interprétation 
of the word "final" in section 10, as would antagonize the plain mean- 
ing of section 2.5, should be avoided. But we do not rest hère. An 
inspection of section 2.5 itself throws light upon the significance of 
the word "final," as used in the act. It says ; 

"And tlie décision of any two iiienibers of a Board sliall prevail aud be final, 
but either the alien or any disseutiug meniber of said board may appeal, 
tlirotigb tlie comniissiouer of immigration * * * to the Secretary of Com- 
merce and Labor, wliose décision sliall then be final." 

We conclude, therefore, that the word "final" in section 10 is used in 
this restricted sensé, and does not deprive those who are parties to the 
cases described in that section, of' the privilège of appeal so unquali- 
fiedly conferred by section 85. 

It is also worthy of notice that the amended act of February 20, 
1907, c. 1134 (34 Stat. 907 [U. S. Comp. St. Supp. 1907, p. 406]), 
adds to section 25 this proviso: 

"But notiiing in tliis section shall be construed to admit of any ajjpeal in tlie 
case of au alien rejected as provided for in section 10 of this Act." 

While this, of course, shows that the exclusion of aliens rejected, 
as provided for in section 10, from the privilège of the appeal granted 
in ail cases in section 25, was thought désirable by Congress, it also 
shows that it was thought necessary to accornplish this exclusion by 
the insertion of express language to that effect. 

Section 37 deals expressly vi-ith a case such as the présent. It pro- 
vides that, where an alien who bas taken up bis résidence in this coun- 
try and bas filed bis preliminary déclaration to become a citizen, and 
thereafter shall send for his wife or minor children to join him, if 
said wife or any of said children shall be found to be afl^ected with 
any contagious disorder, and if it is proved that said disorder was 
contracted on board the ship in which they came, and is so certified 
by the examining surgeon at the port of arrivai, such wife or chil- 
dren shall be held, etc., "until it shall be determined whether the dis- 
order will be easily curable, or whether they can be permitted to land 
without danger to other persons, and they shall not be deported until 
such facts hâve been ascertained." This section expressly confers 
rights upon an alien situated as were the relator and his father and 
157 F.— 25 
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next friend, the déniai of which rights is made the ground of the ap- 
peal under the twenty-fifth section. 

Having been d'eprived of the right of appeal, as conferred by sec- 
tion 25 of the act in question, therelator was unlawfully held in cus- 
tody. We are also of opinion that he was unlawfuUy deprived of 
asserting the right conferred by section 37. 

The judgment, therefore, of the district judge is affirmed. 



TTTCKER, Vice Consul of Eussia, v. UNITKD STATES. 

(Circuit Court of Appeals, Third Circuit. November 22, 1907.) 

No. 5. 

Treaties— Prooeedings pob Sr!EEE.\-DEE or Desebteb FjjOM RussiAN Ship— 
Right to Pboceeds op Fobfeited Recognizance. 

On demand of a Russian vice consul process was issued by a United 
States comniissioner, upon which a déserter from a Russian naval vessel 
was arrested and detalned in prison for surrender to the vice consul or 
master of the vessel, in accordance with the requirement of article 9 of 
the treaty of December 6, 1832 (8 Stat. 448), between Russia and the Unit- 
ed States, which provides that such assistance shall be rendered by either 
country to the other in such cases on proper demand and at the cost of the 
party making the demand. The person so beld was discharged on a writ of 
habeas corpus by the District Court, on the ground that he was not a 
déserter within the meaning of the treaty, but, on an appeal being taken, 
such conrt fèquired him to enter into a recognizance vs'ith a surety to ap- 
pear and abide the Judgment of the higher court. The judgment of the 
District Court was flnally reversed by the Suprême Court, and, the de- 
fendant failing to appear, suit was brought by the United States on the 
recognizance and the amount of the penalty therein was paid into court 
by the surety. Held, that the recognizance was not taken for the beneflt 
of the vice consul or the Russian govemment, and that the court had no 
power under the treaty or any rule Of comity to award the amount re- 
covered thereon to him in reimbursement for costs expended in the pro- 
oeedings. 

In Error to District Court of the United States for the Eastern Dis- 
trict of Pennsylvania. 

John F. Lewis, for plaintiff in error. 

Walter C. Douglas and J. W. Thompson, for the United States. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. The material facts disclosed by the record in 
this case are as follows: In June, 1900, one Léo Alexandroff, a Rus- 
sian subject, was brought to Philadelphia with a number of others, to 
constitute the crew of the Russian cruiser Variag. While this crew, 
under the charge of a Russian ofïîcer, were awaiting, in Philadelphia, 
the completion of the cruiser, then in course of construction at a ship- 
yard in that city, Alexandrofï deserted. He was afterwards arrested, 
under process issued by a United States comniissioner, ahd committed 
to the Philadelphia county prison. The commitment recited that he was 
charged with désertion from the impérial Russian cruiser Variag, and 
had been arrested at the instance of the vice consul of Russia, at Phil- 
adelphia, and upon the complaint of the captain of the said cruiser, "in 
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accordance with the terms of the treaty betvveen the United States and 
Russia and the act of Congress in such case made and provided," to 
be kept by the keeper of said prison, "subject to the oi'der of the Rus- 
sian vice consul at Philadelphia, or of the master of the cruiser 
Variag, or until he should be discharged by due course of law." 

Article 9 of the treaty of 1832 (8 Stat. 448) between the United 
States and Russia provides, as follows : 

"The sald eonstils, vice consuls and eoramereial agents are authorlzed to re- 
quire tlic assistance of the local authorities foi' the search, arrest, détention 
and imprisonment of the deserters from the ships of war and mercbant vessels 
of thelr country. For this purpose they shall apply to the compétent tiibunals, 
judges and offlcers, and shall in writing demand said deserters, proving, by the 
exhibition of the registers of the vessels, the rolls of the crews, or by any other 
officiai documents, that such indlvidual fonned part of the crews; and this 
reelaruation being thtis substactiated, the surrender shall not be refused. Such 
deserters when arrested, shall be placed at the disposai of said consuls, vice- 
consuls or commercial agents, and may be confined iu the publie prisons, at the 
request and cost of tliose who shall claim them," until they can be restored 
to the vessels to which they belong, etc. 

Alexandrofï sued out a writ of habeas corpus, against the keeper of 
the prison and the master of the A^ariag, and, after a hearing before 
the United States judge for the Eastern District of Pennsylvania, was 
discharged, on the ground that he was not a déserter, within the terms 
of the treaty, from a Russian ship, as the Variag had not yet been de- 
livered to the Russian government and was still uncompleted in the 
hands of its builders. An appeal from this decree was at once taken at 
the instance of the représentative of the Russian government, and, 
pending that appeal, Alexandrofï was released from custody, upon his 
entering into a bond to the United States of America, with a surety 
company as surety, for the sum of $200, upon condition : 

"That if the said I^eo Alexandroff, relator in certain proceedings on pétition 
for writ of habeas corpus, against Robert 0. Motherwell, Jr., keei)er of the 
Philadelphia county prison, and Captain Vladimir Behr, master of the Russian 
cruiser Variag, lately pending In the District Court of the United States for the 
Eastern District of Fennsylvania, shall be and appear at the District Court 
of the United States for the Eastern District of Pennsylvania, upon the déter- 
mination of an appeal taken by the said respondents, to the United States Cir- 
cuit Court of Appeals for the Third Circuit from the decree of the District 
Court in said proceedings, discbarging the relator, and the receipt and filing 
of a mandate or other process or certifleate showing the disjjosition thereof by 
the sald Court of Appeals, or wlthiu flve days thereafter to answer and obey 
whatever final order or judgment shall be made in the premises, and not de- 
part sald court without leave thereof, then this recognizance to be void, other- 
wise to remain in full force and vlrtue." 

This court affirmed the decree of the District Court. 48 C. C. A. 
97, 107 Fed. 437. The record was then removed, by writ of certiorari, 
to the Suprême Court, where the judgment of both courts below were 
reversed and the case remanded to the District Court for further pro- 
ceedings. Thereafter the relator, having been duly summoned to ap- 
pear in the said District Court, made default, and the bond entered into 
by him and his surety, or bail, was duly forfeited, and suit was brought 
in behalf of the United States, in said court, against the said suret}' 
company, torecover the penalty of the bond. On the next day, the 
plaintifï in error, as vice consul of the Russian Empire, by his attor- 
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ney, made formai demand upon the said surety company for the said 
sum of $300, the amount of said bond, alleging that said amount was 
due to the said claimant for costs in the Alexandrofif proceedings. 
Thereiipon, the said surety company asked leave of the court to pay 
the said sum of $200 into the registry of the court, to be disposed of as 
to the court should seem proper. L,eave having been granted as prayed 
for in said pétition, the said sum of $?00 was duly paid into the regis- 
try of the court below. 

Thereupon, tlie plaintiff in error, vice consul as aforesaid, presented 
his pétition to the said court, reciting the facts in connection with the 
habeas corpus proceedings, together with the mandate of the Suprême 
Court above referred to, and setting forth the respondent's bill of costs 
incurred in said proceedings, theretofore filed in said court by the said 
petitioner, amounting to $288.75, including $169.55 the amount of 
costs in the Suprême Court, for which judgment was given by said 
court in favor of the said William R. Tucker and against the said Alex- 
androfï. Upon considération of said pétition, the court below dismissed 
the same, and, upon motion of the United States district attorney, or- 
dered and decreed that the amount of said recognizance, to wit, $200, 
deposited in the registry of the court, should be paid, less certain fées 
and commissions, to the United States of America, the obligée in the 
bond. 

The plaintiff in error bases his contention, that the money paid into 
court by the surety upon the so-called bail bond, should be paid to him 
as the représentative of the Russian government, upon alleged equities 
arising out of the ninth article of the treaty between the United States 
and Russia, above referred to. He argues that the bond in question 
was not given in the course of a criminal case, that the proceedings on 
the writ of habeas corpus were civil in their nature, that the relator in 
those proceedings had broken no law of the United States, was not 
an American citizen but a Russian subject enlisted in the naval service 
of his own covintry, and that the government of the United States was 
in nowise a party to the proceedings, nor interested in the subject- 
matter of the controversy. It is therefore contended that, in con- 
formity with the spirit of the treaty, and to promote the amity and 
good will intended to be established thereby, the court below should 
hâve ordered the fund in its possession to be paid to the plaintiff in er- 
ror, in order that the Russian government might, pro tanto, be reim- 
bursed for the costs incurred by reason of the proceedings incident to 
the suing out of the habeas corpus by the relator. No case is referred 
to by the learned counsel for the plaintiff in error as exactly in point, 
nor does there seem to be any précèdent which in principle would sup- 
port this contention. Undoubtedly, where there is a question as to 
the rights and duties of the parties to such a treaty as the one hère re- 
ferred to, those rights and duties must, in the language of the Suprême 
Court in the Alexandrofif Case, be determined by the treaty, and this 
particular convention set out in article 9 of our treaty with Russia, is 
intended for the mutual protection of both powers, and "should be in- 
terpreted in a spirit of uberrima fides and in a manner to carry out its 
inanifest purpose." 
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Referring, then, to article 9 of the treaty, as quoted above, let us 
see what the uttermost good faith required of the United States, for 
a full perfonnance of its duty to Russia, and for carrying out the 
manifest intent and purpose of the treaty, The inanifest and dominant 
intent of the signatory parties, was to remedy the hardship and in- 
convenience resiilting- to the commerce of both countries, as well as to 
their respective ships of war, from the want of authority for the ar- 
rest and compulsory return of deserters from the merchant ships or 
public ships of either country, while in the ports or waters of the other. 
As to public ships, an exception was therefore made by the treaty to 
the gênera! rule, that refugees from the military service of one coun- 
try cannot be reclaimed within the jurisdiction of another, by agree- 
ing in the article of the treaty referred to that the consuls, vice con- 
suls and commercial agents of either country shouid be authorized 
to require the assistance of the local authorities of the other, for the 
search, arrest, détention and imprisonment of the deserters from its 
ships of war, while in the ports or waters of such other country. For 
this purpose, they may apply to the local tribunals, judges and ofïicers. 
The form in which the demand shall be made, and the method of prov- 
ing the facts requisite to establish désertion, are prescribed in the treaty. 
The duty hereby imposed upon the judicial tribunals and magistracies 
of the country, whether state or national, would seem, from a cursory 
examination of the record in this case and from the opinions of this 
court and the Suprême Court in the Alexandroff Case, to hâve been 
fully performed. The assistance required by the treaty was certainly 
given in full measiu'e by the Uniterl States commissioner who issued 
the warrant for the arrest of Alexandrofï and bis commitment to the 
Philadelphia county prison, subject to the order of the Russian vice con- 
sul and of the master of the Russian cruiser. This action of the local 
authorities was taken promptly in the face of a situation which, in view 
of the divided judicial opinion afterwards developed, might well hâve 
caused hésitation or refusai. Under the terms of the treaty, nothing 
else was required of the United States, except that due delivery of 
the alleged déserter shouid be made to the Russian authorities at the 
proper time and place. The subséquent judicial inquir}- by the District 
Court, under the habeas corpus proceedings, as to the légal propriety 
of Alexandroff's arrest and détention, was in nowise in contravention 
of the obligations of the treaty or of the rights of the demanding par- 
ty under it. The judicial détermination, that the relator Vv-as not a 
déserter from a Russian ship of war, within the terms and meaning 
of the treaty, was in récognition of. and not violative of, its obligations. 
It is not certain that the duty of this government in the premises did 
not end with the discharge of the relator, which the opinion of the 
District Court made necessary. Whether it did, or n(3t, the judge 
who ordered the discharge did ail that the relations established be- 
tween this country and Russia, by the treaty, could possibly hâve de- 
manded, by requiring, in view of the appeal prayed for, that Alex- 
androfï, as a condition of his release, shouid give a bail bond to ap- 
, pear in the said district court within five days after the fletermination 
of said appeal, to abide the further order of the court. The require- 
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ment of this bond exhibited an anxious care to guard to the uttermost 
the rights and interest of the demanding party. 

Under the opinion of the court, Alexandroff was entitled to his re- 
lease, and the precautionary measure of requiring the bond was only 
taken to secure, so far as it could secure, the appearance of Alex- 
androff, in the event of a reversai of the court's décision by the ap- 
pellate tribunal. This was the sole purpose of the bond, as expressed 
in its condition. Neither the purpose of the bond nor its terms could 
be referred in any way to a reimbursement of the costs incurred by 
the respondent in the habeas corpus proceedings, or by the représen- 
tative of the Russian government. It was the ordinary method of 
compelling an appearance at a future time of one who is about to be 
discharged from légal custody, for which the friendly custody of the 
bail or surety is substituted. The government did ail that it could in 
this case to coerce the appearance of Alexandroff, by exacting the 
penalty from the surety, in case the principal did not render himself 
up, according to the terms of the bond. The surety in this case was 
under no contractual or équitable obligation to respond to the plain- 
tiff in error, for the costs incurred by him in his controversy with 
the relator. The $200 was exacted by the government, the payée in 
the bond, as the penalty of the default made by Alexandroff in not 
appearing in accordance with its condition. Such a bond bas no anal- 
ogy in form or function to a bond to secure the payment of costs, or 
of the amount of a judgment, or to an indemnity bond. The court 
below had no authority to divert the sum deposited with it by the sure- 
ty, to any other purpose than that for which it was exacted. To do 
so, would be to ignore the terms of the bond itself and the interest of 
the United States, as its payée, in exacting the penalty for its broken 
condition. The plaintiff in error had no interest, légal or équitable, 
in the bond, that would hâve supported a suit for his use against the 
surety. The undertaking of the surety had no référence to the pay- 
ment of costs. The treaty expressly provided that the judicial and 
ministerial assistance to be given by either party to the convention, 
was to be at the cost of the party demanding it. If, therefore, upon 
any grounds of national comity or altruism, it be thought that the 
amount of the penalty thus exacted from the surety by the United 
States, should be paid to the représentative of the Russian government, 
it can only be accomplished by législative, and not by judicial, au- 
thority. 

We are of opinion that the court below properly refused to grant 
the pétition of the plaintiff in error, and its judgment is therefore 
affirmed. 
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THE LUZERNE. 

(Circuit Court of Appeals., Second Circuit. November 7, 1907.) 

No. 37. 

Collision— TtTGS witii To\ys Meeting— Unavoidable Accident. 

Tlie slieering of a tug having a car float on lier side, causing the float 
to come into collision with and sink a vessiel in a meeting tow, which sheer 
was caused by a collision between the tug and an overtaking schooner 
on the other side, whose duty it was under the rules to keep out of the 
way, held due to inévitable or unavoidable accident or to the initial fault 
of the schooner, whieh In either case did not render the tug liable for the 
collision. 

[Ed. Note. — Overtaking vessels, see note to The Rebecca, 60 0. C. A. 
2.j4.] 

Appeal from the District Court of the United States for the Southern 
District of New Yoric, in Admiralty. 
See 148 Fed. 133. 

James J. Macklin and La Roy S. Gove, for appellant. 

Butler, Notman & Mynderse and A. G. Thacher, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We hâve examined the record with care, and find 
no reason to difïer with the conclusion reached by the district judge. 
We do not think the accident inévitable in the strict légal sensé, but un- 
avoidable, so far as the Euzerne is concerned. The great prépondér- 
ance of testimony points to the schooner as the overtaking vessel, and 
therefore required by rule 22 [U. S. Comp. St. 1901, p. 3898] to keep 
out of the way of the tug. The Helen Hasbrouck (C. C.) 29 Fed. 463. 

Her action precipitated a situation of péril, which resulted in the 
sinking of the Daly; but we think the Luzerne met the exigencies 
thus presented with skill and prudence. We are unable to point out 
any act or omission on her part which can be fairly characterized as 
négligence. She was manned by an intelligent crew and was in charge 
of a navigator of unusual expérience. In easing her helm to avoid col- 
lision with the schooner, he took what appears to be the wisest course ; 
but, assuming that he was mistaken, it was an error in judgment in a 
crisis brought about by no fault of bis, and for which bis vessel- can- 
not be held responsible. The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 
39 L. Ed. 737. 

Whether the collision was the resuit of inévitable accident or attribu- 
table to the initial fault on the part of the schooner is immaterial, so 
far as this controversy is concerned. It is enough that no fault can 
be imputed to the Luzerne. 

The decree is affirmed, with costs. 
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NATIONAL CASKBï CO. r. STOLTS. 

(Circuit Court of Apyeals, Second Circuit. November 7, 1907.) 

Ko. 121. 

Patents— rBioR Use— Face Plates for Bubial Caskbts. 

The Hamilton patent, No. 619,567, for a face plate for burial oaskets. 
consisting of "a stretebed sheet of transparent uonbrittle gauze fabric." 
held. voici for prior use on évidence establishing beyond reasonable doubt 
that such face plates of eotton and silk illusion liad in numerous; instances 
been used many years before tbe application for tbe patent was filed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

On appeal from a decree of the Circuit Court for the Southern District of 
New York, sustaiuing the validity oî letters patent No. (51!),-567 and granting ani 
Injunctlon and aecounting. An action was commenced on this ]>atent several 
years ago by the eoniplainant against J. W. Stolts and the Circuit Court dls- 
niissed the bill, holding the patent void for lack of novelty and invention. 127 
Fed. 159. On appeal to this court tbe decree v^'as affirmed on the ground that 
uo aot of iutringement by the défendant, in bis individual eapacity, was i>rov- 
ed. 135 Fed. 534, 68 C. C. A. 84. Thercafter the présent action was brought 
against Julius AV. Stolts, as président and treasurer of J. & W. Stolts, an un- 
incorporated joint-stock association. 

The opinion of the Circuit Court in the suit at bar is reported in 153 Fed. 
765. 

Arthur v. Briesen and G. W. Wickersham, for appellant. 
C. H. Duell, and F. S. Warfield, for appellee. 

Before LACOxMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The patent has been so thoroughly discussed 
in ail its aspects in the opinions heretofore delivered that it is unneces- 
sary to review the testimony at length. Any one interested in the sub- 
ject will find the salient features of the prior art, as it existed in the 
suit pending before Judge Hazel, described in his opinion together with 
a succinct statemcnt of his reasons for hokling the patent invalid. The 
opinion of Judge Ray présents the argument in favor of patentability 
briefly and clearly. 

We are convinced that the évidence of prior use, presented for the 
first time in the case at bar, establishes the invalidity of tlie Hamilton 
patent. The claim is as follows : 

"The cnnibination with a burial casket, of a face-plate comprisiug a stretch- 
ed sheet of transparent non-brittle gauze tabrie." 

The material may be "some comparatively transparent yielding non- 
brittle fabric, such as silk or wire gauze." The cover of the casket may 
be of any ordinary form and the face-plate may be attached to the 
cover by a sliding connection or otherwise. It is manifest, therefore, 
that a face-plate of transparent non-brittle gauze fabric, whether of 
silk, eotton or wire, irrespective of the color of the fabric, the fineness 
of the mcsh or the method of attachment, will infringe the claim, and 
such a structure, if found in the ]jrior art, will anticipate. 

Charles H. Magie, Charles Sntton, Knut Nelson, Aaron B. Riggins, 
William H. Estwick, Eottie Hallock, John D. Ripson and others, testify 
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to liaving seen such structures long prior to the date of the applica- 
tion. Although the record in the former suit is not before us, it vvoukl 
seem that this testimony was taken for the first time in the présent ac- 
tion. We understand the appellant's brief so to state, and the dates 
when the above named witnesscs were sworn were, in each instance, 
subséquent to the former décision. It is unnecessary to review this tes- 
timony in its entirety, as that of Aaron B. Kiggins clearl}- présents the 
prior use by Taylor & Co. whicli will serve as a sufficient illustration. 

Riggins was sworn March 29, 1 DOfî. He was thcn 48 years old and 
his business was that of sexton of the Marble Collegiate Cliurch, Fifth 
avenue, New York. He was also an undertaker, having been in that 
business over 20 vears. He was first employecl by Taylor & Co. in 
1886 and remained till 190;5. From 188(i to 1892 Taylor & Co. occa- 
sionally used illusion as a face covering. It was used by being tacked 
at one end and laid over the opcning in the casket, and, occasionally it 
was tacked ail the way over the opening. The illusion used was black 
and white, cotton and silk. The caskets in which black silk illusion 
was stretched over the face opening and tacked ail around were ellip- 
tic end caskets, three quarters of the frame being eut ont. The cover 
was not in one pièce but was eut through. The black silk illusion 
was drawn as perfectly smooth as it could be and was tacked ail around, 
over the opening. This was donc many times between 1886 and 1892. 
A small model, consisting of an infant's casket which is clearly within 
the claim, was presented to the witness and he testified that it showed 
the illusion tacked over the face opening, head, end and both sides, 
as in the caskets he had prepared from 1886 to 1892. The witness 
was subjected to a long and able cross-examination but we are unable 
to find that his testimony was shaken in any important particular. Un- 
questionably he swears to numerous instances of prior use. The ques- 
tion for us to détermine is, are we warranted in rejecting his testimony 
as perjury; for there seems to be no middle course. We are clearly 
of the opinion that such a rejection would be un justifiable for the fol- 
lowing reasons : 

First: The witness is a man occupying an important position in 
which mendacity would not be countenanced, and, so far as the record 
shows there is no stain upon his character. 

Second: He is in the prime of life, of sound mind and memory, and, 
therefore, likely to remember the important détails of a business in 
which he bas been engaged for over twenty years. 

Third : He was a disinterested witness and when he imparted to Mr. 
Taylor his knowledge of the use of illusion as a face-plate in the past, 
he did not know of the pendency of this action. 

Fourth : In view of the undisputed fact that long prior to the pat- 
ent silk illusion, or veiling, had been tacked at the head of the casket 
and laid loosely over the face and upper part of the body, it does not 
appear at ail extraordinary that, when occasion arose, the tacking 
should hâve extended to the sides and end; it seems the natural thing 
to hâve done. 

Fifth : This is not the case, which so frequently occurs, where a wit- 
ness, having no knowledge of the art in question, testifies as to the 
minute détails of a complicated machine or a complex chemical process 
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which he saw years before. We are now dealing with a witness, con- 
cededly familiar with the art, who narrâtes acts of his own, so simple 
in character that he can hardly be mistaken regarding them. A car- 
penter's description of a compound wound dynamo seen by him ten 
years before might well be received with grains of allowahce, but if 
the question were whether a bookcase built by him at that time was 
provided with glass doors or curtains, his statement would probably 
be received without cavil. So it would seem that an undertaker who 
swears that he tacked silk illusion in a casket as a face-plate, cannot be 
laboring under a misapprehension. Either the face-plate was attached 
as he testifies or he is guilty of a deliberate falsehood. As before 
stated, we regard the latter supposition as an impossible alternative. 

Sixth : Riggins is corroborated by a number of witnesses whose tes- 
timony though relating to différent instances is, substantially, to the 
same eflfect as his. 

Seventh : The only criticism of his testimony found in complainant's 
brief is, that he was unable to state defmitely how the weave of the il- 
lusion used by him compared with that used by the complainant — a 
sample being shown him. He answered : "I could not testify that it 
was as fine a weave as that." We believe Riggins to be an honest truth- 
ful man, and we cannot resist the conclusion that the défense of prior 
use has been proved beyond a reasonable doubt. 

It follows that the decree is reversed with costs and the cause is re- 
manded to the Circuit Court with instructions to dismiss the bill. 



IIILDRETH V. CURTIS & SON CO. 

(Circuit Court, D. Maine. December 7, 1907.1 

No. 608. 

Patents— Suit foe Infringement— Pbooeedings in Patent Office as Estop- 

PEL. 

Proceedings in the Patent Office, even -wlien a direct Issue is made and 
passed on, operate as an estoppel in subséquent litigation in tbe courts 
only to a very limited estent, and can liave no efCect as an estoppel, even 
on a motion for a preliminary injunction, as against one who was not a 
formai party thereto. Prindle v. Brown (C. G. A.) 155 Fed. 531, applied. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 102- 
165.] 

In Equity. On exceptions to report of spécial master. 

Macleod, Calver, Copeland & Dike, for complainant. 
H. A. Toulmin, Jos. H. Dyer, Henry A. Williams, and George F. 
Noyés, for respondents. 

PUTNAM, Circuit Judge. This is a bill to restrain an alleged in- 
fringement of a patent for invention for a candy-pulling machine is- 
sued to one Herbert M. Dickinson, described therein. The bill prays 
not only for a permanent injunction, but also for an ad intérim or pre- 
liminary injunction. 

The respondent excepted to certain paragraphs in the bill as imper- 
tinent, and the exceptions were referred to a master, who sustained 
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them, whereupon the complainant bronght the matter to us. The para- 
graphs excepted to set up certain interférences in vvhicia Dickinson 
became involved in the Patent Office, arising from his appHcation for 
the patent in suit, and as to which interférences Dickinson prevailed. 
The further substance of the allégations excepted to are that one Igou 
obtained another patent described in the bill, which patent he assigned 
to the Standard Candy Machine Company, which last-named corpora- 
tion built the machine operated by the respondent and on which the 
complainant bases its allégations of infringement. For the rest, it 
seems to be sufficient to set out paragraph 6a of the bill, which is as 
follows : 

"(Oa) And your orator further sliows unto your houors that while said in- 
terférence was pendiug in the Patent Office, namely, on or about the 17th day 
of September, 1903, one Dennis T. Igou, of Springfield, Ohlo, made applica- 
tion for United States letters patent for a candy-pulling machine; that the 
examiner of the United States Patent Office in charge of the said application 
of the said Igou rejected the said application as to certain of its elaims, and 
cited in support of said rejection a catalogue published by H. J-i. Hildreth, your 
orator, as showlng a machine anticipating said elaims, and as to others of the 
said elaims of the said application he referred the said Igou to an interférence 
then pending between other parties and embracing the subje<>t-matter of the 
said Igou's alleged Invention ; that the interfereuce referred to by the examiner 
was the interférence above referred to between the applicatio]i of the said Hil- 
dreth, the said Dicltinson, the said Thibodeau, the said Jeûner, and the said 
Robinson & Deiter, hereinbefore mentioned ; that therevipon, af ter eorrespond- 
ence and an oral interview with the examiner, the said Igou amend'ed certain 
of his elaims in view of the showing made in your orator's (said Ilildreth's) 
catalogue, and caiiceled others et the elaims of his said api)lication to avoid 
the said interférence : and that tbereupon TTnited States letters patent No. 752,- 
970, dated Februaiy 23, 1904, were issued iipon said application to said Dennis 
T. Igou." 

If the case stood wholly unembarrassed by prior adjudications, we 
should question seriously whether the allégations excepted to are not 
simply allégations of the évidence which the complainant proposes to 
ofifer, and, therefore, burdensome and impertinent; and, second, we 
should question whether, after ail, the bill did not show that no issue 
was made or ruled on in the Patent Office against Igou, so that in no 
way could there be any fînding of the Patent Office which would hâve 
weight, either conclusive or prima facie, against the respondent. It 
appears, however, that on a bill framed precisely as this, but against a 
différent alleged infringer, and on exceptions like thèse before us — • 
that is, Herbert L. Hildreth v. Fred L. Norton, 154 Fed. 82, in the 
Northern district of New York — United States District Judge Ray 
overruled the respondent's exceptions. On a matter of this sort, which 
is not in any way of vital concern, we should follow the décision of so 
able and learned a judge as Judge Ray, except that we are governed 
by décisions of the United States Circuit Court of Appeals for this cir- 
cuit to the contrary. Prindle v. Brown (decided by the Circuit Court 
of Appeals for this circuit on August 2, 1907) 155 Fed. 531, shows that 
proceedings in the Patent Office, even when a direct issue is made 
and passed on, operate as an estoppel only to a very limited extent, al- 
though it must be, of course, admitted that under some conditions, 
which we need not trouble to point out, where a clear issue is made in 
the Patent Office between parties to subséquent litigation in the fédéral 
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courts, or parties strictly in privity therewith, estoppel arises therefrom. 
In tlie présent case, however, as Igou was not a formai party to any in- 
terférence, it does not need detailed explanation to point eut that there 
was no issue made and determined in the Patent Office which, according 
to the rules of the common law or equity, can operate as an estoppel, 
or even as having any weight whatever on the final détermination of 
this cause. Ail that is claimed is that, on a motion for a preliminary 
injunction, the proceedings in the Patent Office may hâve a certain 
weight of a prima fade character. Such seems to be the impression 
of the learned author of Walker on Patents (-ith Ed. § 674) ; but, on 
due considération by the Circuit Court of Appeals for this circuit, ac- 
cording to its opinion in Wilson v. Consolidated Store Service Co., 
passed down on June 14, 1898, and reported in 88 Fed. 286, 288, 31 
C. C. A. 533, that court pointed out that the rule upon which the com- 
plainant must rely in order to make the proceedings in the Patent Office 
of use could apply only when there had been a strictly judicial investi- 
gation. The court there pointed out just reasons for its conclusion, 
which are binding on us. 

The report of the master on the respondent's exceptions is approved 
and confirmed, the exceptions of the respondent are sustained, and the 
final decree will provide that the respondent recover its costs on the 
exceptions. 



UNITED STATES v. KEITEL et al. 

(District Court, D. Colorado. Deceinber 30, 1907.) 

No. 2,022. 

Criminal La w— Crimes Against United States— Violation of Depart- 
ment Régulations. 

Violation of régulations preseribed by a government department cannot 
be made the basis of a crimiual charge, in the absence of a statute dis- 
tinctly declaring such violation to be a criminal offense. 

OoNSPiRACY — CoNSPiRACy TO Defraud United States — Eléments of Of- 
fense. 

To constitute a conspiracy, to defraud the United States within Rev. St. 
§ 5440 [U. S. Comp. St. 1901, p. 3070], the object of the combination must 
be to accoinplish, by concerted .action, a criminal or unlawful purpose, or 
souie purpose not in itself crimiual or unlawful by criminal or unlawful 
means. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 60.] 

SaME— EnTRY and rUHOITASE OF PUBLIC LANDS UNDER COAL LAND ACT. 

An indictment which charges that défendants conspired to hire persons 
to make entry and purchase of public lands of the United States under 
the coal land act, with money furnished by défendants, such lands to be 
conveyed by the entryinen to a corporation, for the purpose of enabling the 
corporation to acquire a larger quantltj' of such lauds than it could law- 
fully purchase under the act, does not charge a conspiracy to defraud the 
United States within Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3G76], where 
it is not averredi that such entrymen were not legally qualified to make 
the purehases they did, nor that they severally acquired more land than 
the acreage limited bj' the act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 60.] 
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4. Public Lands— Presenting False Papbbs— "Jubisdiction" Defined. 

In Kev. St. § 4740, as ameudea in ]8!J8 [U. S. Comp. St. 1901, p. 3279], 
vvlnoh makes it a crimlnal offense for any person to procure the making 
or présentation of any false or frauduleut affidavit or other paper or wrlt- 
ing pertaining to any matter "witliin tlie jurlsdiction of tlie Counnissioner 
of Pension.? or of tlie Secretarj' of the Interior" tlie word "jurisdiction" 
is used in its légal sensé, meaning authority to liear and détermine a 
cause, and the provision, if apiilicable at ail to anytliing outside of pen- 
sion or bouuty land niatters, does not apply to pajiers or writiugs pre- 
sented to tlie offleers of a local laud office relating to the eiitry or iiurchase 
of lands under the public land statutes in wliieh the Secretary of the In- 
terior has no power to act exeept in case of an appeal. Nor, if applicable 
to any such papers or writiugs, woiild it apply to sneh as are not required 
by statute, but only by a régulation uiade by the laud department. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, § 28. 

For other définitions, see Words and Phrases, vol. 4, pp. 387G-388.'') : 
vol. S, pp. 7G97-7G98.] 

On Motion to Quash Indictment. 

The Indictment, in its flrst eount, charges that the défendant F. W. Keitel, 
and bis 10 codefendants, ou Juue 11, 1904, in the couuty of Oarfleld, in the 
county of Routt, in the county of Denver, and witliin the district of Colorado, 
did unlawfully, etc., conspire, etc., together and with divers persons, some of 
whoiii are named and some whose nanies are to the grand jurors unknown, 
to make false, fictitious, feigned, illégal, forged, and frauduleut entries and 
filings, and to induee, persuade, procure, and hire divers otlier persons called 
"entrymen" and mentioned by nanie in the overt acts (Crom 1 to 24, both in- 
clusive) to make false, fictitious, illégal, feigned, forged, and fraudulent en- 
tries and declaratory statements, apiilications to enter, povvers of attorney, 
nonmineral aflidavlts, and affidavlts at purchase in said entries at the United 
States Land Office at Glenwood Springs, in said district, of certain tracts of 
coal lands of the said United States, to wlt, the tracts mentioned in the overt 
acts as well as other tracts to the grand jurors unknown, amounting to 5,000 
acres of the value of .$500,000, and at and In the niaking of such false, etc., 
entries and declaratory statements, applications to enter, and powers of at- 
torney, nonmineral aflidavlts, and affidavits at purchase in said entries, to 
make représentations and statements of fact to tbe register and receiver of 
said land office, which would be known by the défendants, agents, and entry- 
men to be false, fraudaient, forged, and untrue in certain matters hereinafter 
specified, and thereby wrougfully, fraudulently, etc., cause the register and 
receiver and the Coiuniissioner of the General Land Office to act in adminls- 
tering the laws and régulations in that behalf niade in pursuance of law, 
otherwise than they would or lawfuUy could act were they aware of such fal- 
slty, fraud, etc. That Is to say, cause the said register and receiver and Com- 
missloner to aceept such false, fraudulent, etc., entries and lilings herein 
specified from défendants, agents, and entrymen, and approve and niake sale 
of such lands to such entrymen, agents, and défendants, and cause patents 
for such lands to be Issued by the United States to said entrymen, agents, 
and défendants. The said register and receiver and Comniissioner would in 
that behalf hâve no kiiowledge as to such facts and of such false, fraudulent, 
etc., entries, and would be authorized and required to act by the said laws 
and régulations, and recelve such fraudulent fllings and untrue statements 
and représentations and false, etc., entries as tliough they were true and in 
compliance with said laws and régulations ; it beiiig the intention and design 
of the défendants to furnish such entrymen with the moneys necessary to 
niabe payment to the receiver of the said land oflice of the priée fixed by law 
for the said lands, and thereupon require and reçoive conveyances from said 
entrymen and agents to themselves, the défendants, and the Yampa Anthra- 
cite Coal Company, a corporation, and to thereby, by means of said false. 
fraudulent, etc., entries and filings, to indirectly, deceitfull.v, and fraudulent- 
ly obtain for themselves and said corpoi'atiou from the T'nited States, its said 
public lands In quantities greatly in excess of that which either, or auy, or 
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ail of the said défendants and said corporation would lawfuUy be allowed to 
obtain direetly from the United States, iinder a lawful adlninlstration of the 
said laws and régulations; and in that manner to defraud the United States 
of Its lands and of its governmental function and ont of its riglit to an in- 
telligent and honest administration of its service in that behalf. Said unlaw- 
ful conspiracy was to he effected in the manner and bj' the means and methods 
now hère deseribed, "that is to say : On the said June llth, 1904, there was 
lying in the Glenwood Springs land district * * * certain surveyed va- 
cant public lands of the said United States known as coal lands * ♦ * 
which were then open to entry at the said land office * * * under the 
laws of the said United States * * * and under the rules and régulations 
theretofore made and prescribed pursuant to law by the Oommissloner of the 
General Land Office, * * * that is to say, the coal lands mentioned and 
deseribed in this indictment, and by légal subdivisions in the said overt ac-ts 
numbered one to twenty-four, inclusive, in the first couut, and one to slxteen in 
the second count. And the said défendants direetly and througli their said 
agents, by persuasion, promise, solicitation and payment of reward to the said 
entrymen and agents in some small sum the aniount whereof is to the grand 
jurors unknown, to induce, procure and hire the said entrymen, and agents 
to make said false, fictitious, feigned, illégal, forged and fraudulent entries 
of said coal lands and fllings hereinabove referred to, at the said land office 
* * * in quantities allowed by law * * * luider which the said entry- 
men, agents and défendants were severally f alsely and fraudulently to exécute 
and fumish to the said register and receiver ail the necessary papers, déclara- 
tions and statements and fllings above specifled, f alsely purporting to be un- 
der oath, in said false, flctltious, Illégal, feigned, forged and fraudulent entries 
In Heu of the honest and bona flde entries, papers and fllings required by the 
said laws and régulations from such entrj-men in connection with the mak- 
ing of such entries, to the effect that each of said entrymen hereinafter charg- 
ed in the several overt acts was then and there purehaslng and intending to 
purchase his respective tract of such land for himself and not direetly or in- 
directly for the use and benefit of any other person, and that he was in the 
actual possession of the same." The indictment then charges that such state- 
ments, représentations, affldavits, and fllings would not be made under oath 
before an ofHcer compétent to administer an oath ; that the jurats thereto 
would be false, fictitious, forged, and fraudulent; that such entrymen would 
then well know that he would not then be purehaslng or intending to pur- 
chase such lands for himself at ail, but In collusion with and for the beneflt 
of the défendants and said corporation, and would not then be in the actual 
possession of the same, and would be purehaslng and intending to purchase 
his tract for the use and beneflt of the défendants and said corporation ; that 
under said agreement said entrymen were, by means of said false, fictitious, 
illégal, feigned, forged, and fraudulent entries, and by payment to the receiver 
of the priée flxed by law for such coal lands, to obtain title by patent and the 
use and beneflt of said coal lands, said money being furnished to said entry- 
men by the défendants, and said entrymen were to thereafter make convey- 
ance of said lands to said défendants and said corporation. 

The flrst count then procœds to set ont 24 overt acts. The first overt act 
charges that the défendants F. W. Keitel and Arie Keitel on June 21, 1904, 
did file and cause to be flled with the register and receiver of the land office 
at Glenwood Springs, coal cash entry No. 246 of one Margenau, and the pa- 
pers, statements, and afiidavlts, therein, to wit, declaratory statements, power 
of attorney, nonmineral affldavlt, corroborating noumiueral affidavlt, and ap- 
plication at purchase for 160 acres of coal lands there deseribed, the said 
défendants having theretofore procured, hired, induced, and persuaded the 
said Margenau to subscribe his name to the said false, fictitious, forged, and 
fraudulent papers in said coal land entry. The second overt act charges that 
the same two défendants on the same day unlawfully indnjced, persuaded, 
and hired one Barnes to subscribe his name to a certain nonmineral affidavit 
required by law and the rules and régulations of the Interior Department in 
the said coal land entry of said Margenau, to which affidavit said Barnes did 
not make oath, and the said two défendants thereafter flled the same with the 
register and receiver as a part of said entry. The third overt act charges that 
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tlje same tvvo défendants on the same day did flle and cause to be filed with 
said register and reeeiver coal cash entry No. 242 of one Dodge the same char- 
acter of papers and statejnents as named in the first overt act above. The 
four,th overt act charges that the same two défendants on the same day by 
the same means set out in overt act No. 2, procured said Barnes to malœ the 
same liind of written statement in the Dodge entry as charged in the second 
overt act to hâve been made In the Margenau entry, which paper défendants 
flled with the register and reeeiver. The fifth overt act is llke unto the first 
in coal cash entry No. 244 of one Gus Haberbeclî. The sixth overt act is like 
unto the second, that is, in procuriug a statement from Barnes in the Haber- 
beclv entry which défendants filed with the register and reeeiver. The seventh 
overt act is like unto the first in its charge as to coal cash entry No. 247 of 
one Magdalena Haberbeek. The eighth overt act is like imto the second in 
the proeurlng and liling of a like statement from said Barnes. The ninth 
overt act is of date Deeember 10, 1004, and charges that the same two défend- 
ants made a certain nonmineral affidavit in the matter of the coal cash entry 
No. 279 of H. A. Meyer, and in procuring said Meyer to subscribe his name to 
certain other papers, statements, and afildavits in said coal cash entry. The 
tenth overt act charges that défendant F. AV. Keitel on Oecember 24, 1904, 
did make a certain nonmineral aflidavit in coal cash entry No. 281 of Ben 
Hock, and file the same with the register and reeeiver, and procured and hlred 
said Hock to sign and flle in said entrj' certain other papers, statements, and 
affldavits. The eleventh overt act charges that the two Keitels, défendants, 
on Deeember 27, 1904, did file and cause to be filed with the register and re- 
eeiver, coal cash entry No. 276 of one Anna Dodge, and the papers, statements, 
and affidavits therein, the said Anna Dodge having made and executed false, 
fictitious. and fraudulent papers in said coal entry. The twelfth overt act 
charges that the défendant F. W. Keitel on Deeember 10, 1904, made a non- 
mineral affidavit In the coal entrj' of said Anna Dodge last aforesaid, and 
flled the same vfith tlie register and reeeiver, and filed the other papers there- 
in, to wit, declaratory statement, power of attorney, nonmineral aflidavit, and 
application at purchase, said Anna Dodge having theretofore made and ex- 
ecuted said papers. The thirteenth overt act charges that the two Keitels, 
défendants, on Deeember 27, 1904, did file and cause to be flled with the regis- 
ter and reeeiver coal cash entry No. 272 of one Duniin, and other papers there- 
in as above noted, which papers the défendants had procured and hired the 
said Durnin to sign. The fourteenth overt act charges that the two Keitels, 
défendants, on Deeember 27, 1904, did flle and cause to be flled with the regis^ 
ter and reeeiver, in the entry of said Durnin, a certain power of attorney con- 
stituting one Rodda as the agent and attorney for said Durnin in said entry, 
the said défendants having procured and hired said Durnin to subscribe his 
name to said false, fictitious, feigned, forged, and fraudulent power of attorney 
without making oath to the same. The fifteenth overt act charges that the 
two Keitels, deifendants, on Deeember 27, 1904, did file and cause to be flled 
with the register and reeeiver, coal cash entry No. 270 of one Harnett, and 
the declaratory statement, power of attorney, nonmineral affldavits, corrob- 
orating nonmineral aftidavits, and application at purchase for the ICO acres 
of coal lands there described, they having theretofore procured aud hired said 
Harnett to subscribe his name to said fraudulent papers. The sixteeuth overt 
act charges that the two Keitels, défendants, on Deeember 27, 1904, did file 
and cause to be flled with the register and reeeiver in the said entry of said 
Harnett a certain power of attorney appointing one Rodda the attorney of 
said Harnett in said entry, having theretofore procured and hired said Har- 
nett to subscribe his name to said false, fictitious, forged, and fraudulent 
power of attorney without making oath to the same. The seventeenth overt 
act charges that the two Keitels, défendants, on- Deeember 27, 1904, did flle and 
cause to be filed with the register and reeeiver coal cash entry No. 274 of one 
Kate M. Kaplinger, aud the declaratory statement, power of attorney, non- 
mineral affidavit, corroborating nonmineral affldavits, and application at pur- 
chase for the 160 acres of coal lands there described. said défendants having 
theretofore hired and persuaded said Kaplinger to subscribe her name to said 
false, fictitious, forged, and fraudulent papers. The eighteenth overt act 
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cJiarges that the two Keltels, défendants, on December 27, 1904, did flie and 
cause to be filed with the register and receiver in the entry of said Kaplinger 
a certain power of attorney appointing one Rodda her attorney, the sald de- 
fendants having theretofore hired and persuadée said Kaplinger to subscribe 
her name to said false, flctitious, forged, and fraudulent power of attorney 
without malîing oath to the same. The nineteenth overt act charges that the 
two Keltels, défendants, on December 27, 1904, did file and cause to be filed 
with the register and receiver coal cash entry Ko. 271 of one Ilymau, and 
the deciaratory statément, power of attorney, nomnineral affldavit, corroborat- 
ing nonmineral aftidavits, and applications to purchase for the 160 acres of 
lands there descrU)ed, thoy having theretofore hired and induced said Hyinan 
to subscribe his name to said false and flctitious papers. The twentîeth overt 
act charges that the two Keitels, défendants, on December 27, 1904, did fite 
and cause to be flled wlth the register and receiver in the coal entry of sald 
Hyman, a certain power of attorney identical, in efCect, to the powers of at- 
torney above deseribed. The twenty-first overt act charges that the two 
Keitels, défendants, on December 27, 1904, did file and cause to be filed with 
the register and receiver coal cash entry No. 278 of one Charles F. W. Haber- 
beck, and the other papers like unto the ones above deseribed, and by the de- 
fendants obtained in the same manner as above set eut. The twenty-secoud 
overt act charges that the défendant, F. W. Keitel, on December 10, 1904, made 
a certain nonmineral aftidavit in the coal entry of said Charles F. AV. Haber- 
heck and flled the same, together with other papers, with the register and 
receiver as above set out in the other overt acts, the said papers having been 
obtained from the said Haberbeck in the manner above deseribed. The twen- 
ty-third overt act charges that the two Keitels, défendants, on February 2, 
1905, filed and caused to be filed with the register and receiver coal cash entry 
No. 293 of one Lucas, and lilce papers obtained in like manner from said Lu- 
cas, as above set f orth in. other overt acts. The twenty-f ourth overt act 
charges that the two Keitels, défendants, on December 17, 1904, did persuade 
and hire one Hewett to subscribe his name to a certain nonmineral affidavit 
required by law and the rules and régulations of the Interior Department, to 
which aflidavit the said Hewett did not make oath, and thereafter file the 
same wlth the register and receiver as a part of a coal land entry. 

The second couut of the indictment charges a like consplracj' as in the first, 
but charges that the same was made and to be earried out in violation of sec- 
tion 4740, Rev. St. U. S. [U. S. Conip. St. 1901, p. 3279], it then charges that 
the conspiracy was to consist in part in procuring, Inducing,. persuading, and 
hiring divers persons called "entrymen," and mentioned by name in the overt 
acts in this count, to make and subscribe and présent, and cause to be made, 
subscribed, and presented, to the register and receiver false, tlctitious, feign- 
ed, illégal, forged, and fraudulent fllings, déclarations, aflidavits, and certifl- 
cates, and papers and writings purporting to be such, pertaining to the entry 
of said coal lands, and that said matter and proceeding before said register 
and receiver was within the jurisdiction of the Secretary of the Interior. That 
thèse déclarations, aflidavits, certiUeates, writings, papers, and filings so pro- 
cured to be made by said entrymen were false, flctitious, feigned, illégal, forg- 
ed, and fraudulent, and in violation of said section 4740;, that thèse false and 
fraudulent papers contained false and fraudulent statements material to the 
proceedings in the entry of said lands. It is then charged that the purpose 
of the unlawful conspiracy was to be accomplished in the same manner as 
set forth in the first count. The sixteen overt acts set fbrth in the second 
count are so like those set fprth in the first count that it Is not necessarj' to 
notice them hère in détail for the purpose of considering their légal effect. 
It will only be necessary to eonsider sections 5440 and 4746 Kev. St. U. S., as 
applicable to this count. To this indictment, and both counts thereof, motions 
to quash hâve béen interposèd. 

Ernest Knaebel, Sp. Asst. Atty. Gen., for the United States. 
Frederick N. Judson, Tyson S. Dines, and Edwin H. Park, for de- 
fendants. 
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First Count. 

LEWIS, District Judge (after stating the facts as above). The in- 
dictment. in the first count, attem])ts to charge a conspiracy under 
section 5440, Rev. St. [U. S. Comp. St. 1901, p. 3076]. That section 
and the act of March 3, 1873, known as the "Coal Land Act," will re- 
quire considération. Act March 3, 1873, c. 279, 17 Stat. (i()7 [U. S. 
Comp. St. 1901, p. 1440]. The indictment shows that the entries were 
what are commonly called "cash entries," ma.de under the first section 
of that act, and not what are lînown as preferential entries provided 
for under sections 2 and 3 of the act. The only filing vvith the register 
by the entryman under the first section of the act, if any, is his ap- 
plication. Hence the indictment, wlierein it charges the making of 
false, etc., powers of attorney, nonmineral affidavits, and affidavits at 
purchase and other représentations and statements made to the regis- 
ter and receiver, must be taken as charging a violation of the rules and 
régulations of the Land Ofifice Department and the practice in the 
local land offices. 

We first put out of view thèse rules and régulations, for they cannot 
be made the basis of a crime. In United States v. Eaton, 144 U. S. 
677, 687, 12 Sup. Ct. 764, 767, 36 L. Ed. 591, it is said: 

"Mucli more does this principle apply to a case wliere it is soujîlit sub- 
stantially to prescribe a crimiiial offense by the régulation of a departnient. 
It is a principle of criniinal law tliat an offense wliich niay be the subject of 
eriminal procédure is an act eommitted or omltted 'in violation ol' a public; 
law, either forbidding or eomuianding It.' 4 Am. & tîng. Enc. of Tj. (i42 ; 4 
Bl. Com. 5. It would be a very dangerous principle to hold tUat a thi»g pre- 
scribed by the Commissioner of Internai Revenue, as a needful régulation un- 
der the oleomargarine act, for carrying it into effect, could be eonsidered as a 
thing 'required by law' in the carrying on or conducting tlie business of a 
Wholesale dealer in oleomargarine, in such manuer as to become a eriminal 
offense punishable under section 18 of the act. * * * Kegulations pre- 
serlbed by the Tresident and by the lieads of the departnients, under authority 
granted by Congress, may be régulations prescribed by law, so as lawfully to 
support acts doue under them and in aceordanco witli theni, and must tlius 
hâve, in a propor sensé, the force of law ; but it does not follow that a thing 
required by theni is a thing so required by law as to make the neglect to do 
the thing a eriminal offense in a citizen, where a statute does not distlnctly 
make the neglect in question a eriminal offense." 

To the same effect are the foUowing : United States v. United Verde 
Copper Co., 196 U. S. 207, 25 Sup.' Ct. 222, 49 L. Ed. 449; United 
States V. Manion (D. C.) 44 Fed. 800 ; United States v. Maid (D. C.) 
116 Fed. 650; United States v. Blasingame (D. C.) 116 Fed, 654; 
United States v. Hoover (D. C.) 133 Fed. 950 ; United States v. Mat- 
thews (D. C.) 146 Fed. 306. When thèse rules and régulations are 
put by the side, what bave we left? In substance, this: that the de- 
fendants, under several agreements with qualified entrymen, induced 
said entrymen to severally enter at the land office coal lands within the 
limit of acreage prescribed by the act, for the use and benefit of the 
corporation and défendants, and pay for the same with moneys of the 
corporation. The only inquiry now is, whether we can find in what is 
left a crime under the second clause of section 5440, to wit, a conspiracy 
to defraud. The words of that clause of the section do not specifically 
157 F.— 26 



402 157 FEDERAL EEPOEÏER. 

spell ont an offense. We look to the common law to find what they 
mean. In Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 542, 
37 Iv. Ed. 419, it is said : "The courts of the United States * * * 
resort to the common law for the définition of terms by which offenses 
are designated." Certainly the term "defraud" as hère used cannot be 
accepted in its broadest sensé. If so, it would cover constructive fraud, 
known only in equity ; and thus, until the chancellor decrees on given 
facts, no man knoweth what offenses he hath conmiitted. That sé- 
quence impresses me as a légal perversion, 

Thus, it seems, that the case of the Trinidad Coal & Coke Com- 
pany, in 137 U. S. 161, 11 Sup. Ct. 5,7, 34 L. Ed. 640, so m.uch relied on, 
by the prosecution, cannot be carried over into the domain of crim- 
inal jurisprudence, to be used hère for the purpose of defining that 
term. It would therefore appear that the broadest stretch to which we 
can carry the term is to take it in its criminal aspect as known, if so 
known, to the common law. And when we seek to do that, no autlior- 
ity has been cited where the term has been used to sustain that view, so 
needful hère. We can make the attempt to so understand it, by anal- 
ogy ; but that step leads at once to find the crime by construction and 
implication, which we are not permitted to do. If the cases and doc- 
trine at common law were obviously and unmistakably apposite, then 
it would not be construction, and the path would be clear. But they 
are not. In Todd v. United States, 158 U. S. 378, 283, 15 Sup. Ct. 
889, 39 L. Ed. 983, we find this : 

"It is axiomatic that statutes creating and defining crimes cannot be ex- 
tended by intendment, and tliat no act, however wrongful, can be punished 
uuder such a statute unless clearly within its terms. 'Tliere ean be uo con- 
structive offenses, and before a man can be punished his case must be plainly 
and unmistalvably within the statute.' United States v. Lâcher, 134 U. S. 624, 
10 Sup. Ct. 625, 33 L. Ed. 1080; Endlieh on the Interprétation of Statutes, § 
329 (2d Ed.) ; Pomeroy's Sedgwicli on Statutory and Constittitional Construc- 
tion, 280." 

But returning to the common law — there was there the offense 
known as cheats. It involved the use of a false device or token. It 
was carried also to the use of latent adultérations in food prepared 
for man and intended for use by many. They are discussed by Mr. 
Wharton in his work on Criminal L,aw (7th Ed.) vol. 2, § 2056 et seq. 
Thèse might be called primary offenses. Thereafter an act of Parlia- 
ment made the obtaining of goods and chattels by false prêteuses a 
crime; and like statutes are found in most of the states. The act of 
Parliament did not, however, extend this offense to the acquisition of 
realty. After a fuU discussion of the statutory offense last referred 
to, the same author treats of conspiracy as an offense, and in the course 
of his discussion reaches conspiracies where the means used are not 
criminal to accomplish an end not criminal ; to which we find this préf- 
ace (section 3316) : 

"At the same time it Is important to Iceep In niind, especially at this point, 
the principles heretofore annoimced, that indictments for conspiracy, always 
perilous to liberty from the extent and vagueness of the province which they 
overshadow, are never so mueh so as when they undertake to punish acts of 
whose intrinsic criminality the law glves no prior notice. If indictments of 
this class, by stress of settled adjudications, must be hereafter tolerated, the 
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doctrine on whic-h they rest should be carrled no further than the letter of 
thèse adjudications require." 

In the list of cases which he tlien classifies as falling under this 
head we find none bearing any similitude to the crime hère sought to 
be charged. I thiiik it may be fairly concluded, from what that and 
other authors on criminal law say, as well as from the adjudicated 
cases, that in such conspiracies the ends intended by the conspirators 
must necessarily involve moral turpitude of the basest sort, in the re- 
sults, if successful — such as threaten the health of a large body of 
people by the sale of impure f ood ; or in some instances, even life. The 
latter kind is aptly illustrated in United States v. Stone (D. C.) 135 
Fed. 392. I am, therefore, deeply impressed with the belief, that 
the Chief Justice meant his définition in Pettibone v. United States, 
148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419, to cover both clauses 
of section 5440. Hesaid: 

"A conspiracy is sufficiently deseribed as a conibiuation of two or more per- 
sons, by eoncerted action, to accompiisli a criminal or unlawful purpose, or 
some purpose not In itself criminal or unlawful, by criminal or unlawful 
means ;" 

— saving, perhaps, such cases as when the facts bring them clearly 
virithin the rare common-law doctrine, supra. The entrymen were 
qualified as such, they obtained no more land than the acreage limited 
by the act, and they paid the price fîxed by Congress. The only of- 
fending charged against the défendants is that by their procurement 
the entrymen acted for the corporation. The act does not denounce 
what they did as criminal, nor does it place a prohibition against their 
conduct, so that we could say their acts are therefore unlawful. 

But their acts are said to be violative of the policy disclosed bv the 
coal land act. In Hadden v. The Collector, 5 Wall. 107, 111, 18 L,'. Ed. 
518, Justice Field, speaking for the court, said: 

"What is ternied the policy of the governmeut with référence to any par- 
tlcular législation is generally a very uncertain thing, upon which ail sorts of 
opinions, each variant from the other, may be fornied by différent persons. It 
is a ground much too unstable upon which to rest the judgment of the court 
in the interprétation of statutes." 

When the coal land act was passed, little was known of the locality 
and extent of coal measures in this western country ; and, if we were 
permitted in this case to seek for a policy in that act, we would say that 
the prédominant one was to induce the discovery and development of 
such deposits. If v^'e could search further for a policy applicable in 
this day, we would first weigh the appropriate words of Sharswood : 

"Time itself, which works such miglity changes in ail tliings, produces a 
State of circumstances, not in the uiiud of the lawgiver." 

And, in connection with what has already been said, it is necessary 
to bear in mind the rules of construction hère applicable. In Smith 
V. Townsend, 148 U. S. 490, 497, 13 Sup. Ct. 634, 636, 37 L. Ed. 533, 
we fînd this : 

"Statutes against frauds are to be liberally amd beneflcially expounded. 
This may seem a contradiction to the last rule ; niost statutes against frauds 
being In their conséquences pénal. But this différence is hère to be taken : 
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Whei-e the statute acts npon tlie offender, and infliets a penalty, as the pilloiT, 
or a fine, it is then to be taken strictly ; but when the statute acts iiï>on the 
offense, by setting aside the frauduleiit transaction, hère it is to be coustrued 
liberally." 1 Bl. Corn. 88. 

^ In France v. United States, 164 U. S. 676, 17 Sup. Ct. 219, 41 h. 
Ed. 595, it is said: 

"The statute does net cover the transaction, and, however repreheusible 
the acts of plaintiff in error may be thought to be, \ve cannot sustaiii a con- 
viction on that ground. Although the objection is a narrow one, yet the stat- 
ute being highly pénal, rendering its violator liable to fine and imprisonnient, 
we are compelled to constnxe It strictly. * * * If it be urged that the act 
of thèse plaintiffs in error is withiu the reason of the statute, the answer 
inust be that it is so far outside of Its language that to include It within the 
statute would be to legislate, and not to construe. législation." 

The rules of strict construction in favor of a défendant charged with 
a crime, as well as the présomption of innocence and the requirement 
that guilt must be proven beyond a reasonable doiibt, are priceless 
héritages that hâve corne down to us as warnings ont of the bloody 
pages of tyranny and oppression. And while tliere be some who doubt 
their present-day necessity, thev remain unbroken. For further cases 
sustaining the rule, see United States v. Clayton, 2 Dill. 219, Fed. Cas. 
No. 14,814; United States v. Wiltberger, 5 Wheat. 70, 5 L. Ed. 37; 
Francis v. United States, 188 U. S. 375, 23 Sup. Ct. 334, 47 L,. Ed. 
508 ; United States v. Benecke, 98 U. S. 447, 25 L. Ed. 192. 

I am clearly of the opinion that the first count does not state an 
offense, and the motion to quash is therefore sustained. 

Second Count. 

The indictment attempts to charge in the second count, an offense 
under tlie first clause of section 5440, to wit, a conspiracy to commit an 
oft'ense against the United States. The means to be used, as here- 
tofore seen in the discussion on the first count, were neitlier criminal 
nor unlawful, but it is claimed that the end to be accomphshed is a , 
crime, to wit, a violation of section 4746, which is expressly pénal ; 
and it is further claimec4 that the acts charged bring the case within 
the terms of the latter section. It is necessary to support the last con- 
tention in order to sustain the second count; we therefore direct our 
attention to that point. 

This section 4746 was originally, and prior to aniendment, section 
33 of the act of March 3, 1873, which was entitled "An Act to Re- 
vise, Consolidate, and Amend the Laws Relating to Pensions." Act 
March 3, 1873, c. 234, 17 Stat. 560. That section (33) was amended by 
Act July 7, 1898, c. 578, 30 Stat. 718. We hère give the original sec- 
tion (33) and the amended section (4740), the amendment being within 
parenthèses, as follows: 

"That every person who kuowingly or willfully (makes or aids, or assists in 
the making or) in auy wise procures the niaking or présentation of any false 
or fraudulent affldavit, déclaration, certificate, youcher or paper, or writing 
purporting to be such, concerning any claim for pension or payment tbereof, 
or pertaining to any other niatter within the jurisdiction of the Commis- 
sioner of Pensions (or of the Socretary of the Interior), or who knowlngly or 
willfully (makes or causes to be made, or alds or assists in the making, or) 
présents or causes to be presented at any pension ageucy auy power of attor- 
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ney, or otlier paper required as a vouelier in drawing a peiif'ion, wliieh papcr 
bears a date subséquent to that upon wbich it was actiially sigued or ac- 
knowiedged (oxecuted) (by the pensioner, and every person beforo whom any 
déclaration, affidavit, voucber, or otber paper or writiug to be used In aid oï 
the prosecution of any claim for pension or bounty laiid or payiiient tliereof 
purports to hâve been executed, wlio shall Ivnowhijily certify that the dé- 
clarant, afflant, or witness named in swli déclaration, altidavit, voucber, or 
otlier paper or writing, personally appeared betore him and was sworn there- 
to, or acknowl(>dged the exécution tliereof, wben, in fact, sucli déclarant, af- 
fiant or witness did not personally appear betVn'e him or was not sworn tlu^re- 
to, or did not iicknowledge the exécution tbereof), sliall be jinnished by a fine 
not exceeding five hundred dollars, or by iniprisonniont for a terni of not 
more than five years." 

The Word "acknowledged," was inserted in place of "execfited." 
Original section 33 received considération in the Suprême Court in 

Edgington v. United States, KU U. S. 361, 17 Sup. Ct. 72, 41 L. Ed. 

467. The subject there specially treated was whether section 543B 

was repealed by section 4746 (being original section 33) ; the court 

said : 

"We are unable to aceept the contention that the latter section is to be 
deemed a repeal of the former. V'ndoubted].v there is sonie groiuul that is 
conunon to both. Thus the procuring or causing to be made a false déposi- 
tion or atïidavit in promoting a fraudulent pension claini is mad(> an offense 
by both statutes. But the earlier statute is wider in its scope. because not 
restricted to fraudulent i^ension claiins nor to nierely prociuing a false affi- 
davit to be made." 

In Pooler v. United States, 127 Fed. 519, 62 C. C. A. 317, section 
4746, as now amended, was construed as applicable only in pension 
matters. 

In view of the foregoing authorities, the title of the act, the phrase- 
ology of the section as amended, and the discussion of the aniendment 
(record of which was exhibited in argument), I think under familiar 
rules of construction the amended section (4716) must be taken as ap- 
plicable only to pension matters (or claim for bounty land), before 
the Commissioner or Secretary. It is urged that the broad language, 
"or pertaining to any other matter within the jurisdiction of the Com- 
missioner of Pensions or of the Secretary of the Interior" should be 
taken to cover everything which those officers are given authority 
to hear. But it must be noticed that ail of this was a part of the 
original act, except the phrase "or of the Secretary of the Interior." 
Consequently, the original act, in the phrase "or pertaining to anv 
other matter within the jurisdiction of the Commissioner of Pensions," 
could not under the rule ejusdem generis go beyond the spécifie sub- 
jects therein named, to wit, claims for pension or bounty land : and 
for greater reason this must be so, wben we consider the limited du- 
ties and jurisdiction of that officer as they existed then and now. I 
think the obvious purpose of the aniendment, in the particular now 
considered, was to reach falsification before the Secretary in such 
matters, when appealed to him from the Commissioner. But inas- 
much as two unreported cases from other districts hâve been called 
to my attention, in which my Brothers appear to hold to the contrary ; 
and seem to take the view that the phrase "or pertaining to any other 
matter" should be construed to cover ail subject-matters within the 
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jurisdiction of either the Commissioner or Secretary, I waive my 
views in that particular hère. 

We come then to consider how we shall understand the section in 
this particular: "pertaining to any other matter within the jurisdic- 
tion * * * of the Secretary of the Interior." The indictment 
charges that the false filings, déclarations, affidavits, certificates, pa- 
pers, and writings used in each particular entry was a matter and 
proceeding before the register and receiver within the jurisdiction 
of the Secretary of the Interior. The register and receiver are not 
subordinate officers to the Secretary, in the sensé that they act for 
him and perform duties incumbent on him. They are not his agents. 
They hold office under appointment by the Président. They dis- 
charge duties fixed on them by statute. Their findings in some cases 
are final; in others there is a right of appeal to the Commissioner 
of the Land Office and from his rulings to the Secretary. What is 
meant by "jurisdiction" as hère used? Its prime conception is one 
of power. When used in a political sensé, it means governmental 
authority; such as when we say, the fédéral government has juris- 
diction over navigable waters and Interstate commerce, such as when 
we say, a state has jurisdiction over affairs purely local. The section 
does not use the phrase "within the jurisdiction of the Secretary of 
the Interior" in that sensé. That would smack too much of that 
imperialism, when the spirit of the Caesars brooded over a vast em- 
pire, from whose capital city an impending hand reached out to 
its remotest confines. The word "jurisdiction," must be hère used 
in its légal sensé, meaning authoritv to hear and détermine a cause. 
Daniels v. Tearney, 102 U. S. 415, 418, 26 L. Ed. 187 ; Simmons v., 
Saul, 138 U. S. 439, 454, 11 Sup. Ct. 369, 34 L. Ed. 1054. But in 
determining whether the Secretary had authority to hear and déter- 
mine the matters charged to hâve been presented to the register and 
receiver, other statutes must be considered. He could not of his own 
motion take the matter then pending in the local land office to him- 
self for décision. It could only reach him, if at ail, by a process of 
appeal, as provided by statute. It is not charged that the matter was 
appealed to him. Indeed, it was tacitly admitted in argument that 
the matters progressed no further than where they were first lodged 
in the local land office with the register and receiver. In no event is 
jurisdiction acquired by a court or officer on whom the law confers 
the power, until the power so given is exercised or invoked by an in- 
terested party. To hold that the Secretary had jurisdiction of the 
matters charged in the indictment would be to liken jurisdiction in 
its légal sensé to jurisdiction in its political sensé, which cannot be 
done under this statute. I think it clearly appears that the matters 
charged in the indictment were not within the jurisdiction of the Sec- 
retary as contemplated in section 4746. 

But aside from this, and waiving ail that has been said, it appears 
from the indictment that the entries of coal lands complained of in 
the indictment were made under section 1 of the Act of March 3, 
1873. That act does not require of the entryman any of the affidavits, 
certificates, papers, and writings complained of in the second count. 
Thèse papers must, therefore, hâve been required, if required at ail,. 
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by the rules and régulations of the land office. The act may be said 
to reqnire, in ail propriety, a written application by the entryman 
showing that he is qualified as such, and bas not theretofore exercised 
bis right; but thèse facts are not negatived. So we view the mat- 
ters complained of as papers and writings required by rules and régu- 
lations. And in tbat condition we find ourselves again directly in 
opposition to the principles declared in United States v. Eaton, 144 
U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591, and many otber cases cited, 
supra. We quote again f rom the Eaton Case : 

"Much more does this prlneiple apply to a case where It Is sought substan- 
tlally to prescribe a criminal offense by the régulation of a department. It is 
a principie of criminal law that an offense whïch may be the sxibject of crim- 
inal procédure is an act commltted or omitted 'in violation of a public law, 
either forbidding or commandlng it' 4 Ain. & En g. Enc. of L. 642 ; 4 BI. 
Com. 5. It would be a very dangerous principie to hoid that a thing prescrib- 
ed by the Commissioner of Internai Revenue, as a needful régulation under 
the oleomargarine act, for earrying it Into effect, could be considered as a 
thing 'required by law,' In the earrying on or conductlng the business of a 
Wholesale dealer in oleomargarine, in such luanner as to become a criminal 
olïense punishable under section 18 of the act • * * Régulations pre- 
scribed by the Président and by the heads of the departments, under au- 
thority grantod by Congress, may be régulations prescribed by law, so as 
lawfully to support acts done under them and in accordance with them, and 
must thus hâve, in a proper sensé, the force of law ; but it does not follow 
that a thing required by them is a thing so required by law as to make the 
neglect to do the thing a criminal offense In a citizen, where a statute does 
not dlstinctly malic the neglect In question a criminal offense." 

It scems to me that to hold that the second count charges an of- 
fense would be going in direct conflict with what is said in the Eaton 
Case. 

For thèse reasons, the motion to quash the second count is also 
«ustained. 
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(Circuit Court, W. D. Wlsconsin. January 14, 1008.) 

No. 124. 

1. Cbedttoes' StriTS— State Statutb Bxtendin» Remedt— Enfoeoemekt in 
FEDERAT; Court. 

St. Wis. 1898, 8 3029, whlch authorizes the flllng of a credltors' biU 
upon every judgœent for the payment of money atter an exécution bas 
been retumed nulla bona whether the original cause of action was in 
contract or tort glves a remedy which will be administered by the fédéral 
courts. 

2. Sasie— Corporations— Distribution dp Assets Among Stockholders 

Where ail the property of a eoi-poratlon bas been sold and the proceeds 
ûlstnbuted to stockholders, such proceeds constitute In their hands a trust 
fund for the payment of the debts of the corporation which may be reach- 
ed by a credltors' bill, whether the distribution was actually fraudaient 

Z. Samb— Défenses— Suit bt Assignée of Judgment. 

*. ^" * JT't.'^l*'"'^' ^"" ^^ ^^ assignée of a judgment against a corpora- 
tion, which bas ceased to be a golng eoncern, to reach Its asseta In the 
hands of stoeliholders to whom they hâve been distrlbuted, it is not a dé- 
fense that the asslgnment of the cause of action which then rested In ver- 
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dict after a fonrtli trial of the cause was in consideratioii of a small pay- 
ment by complainant and of otlier sums previously advauced by lilm to as- 
slst tlie plaintifï in the cause in carrjàng on tlie litigation, nor tliat sucli 
plaintiff was so flnancially extiansted by tbe litigation that, but for the 
assignment, no further action wovild hâve beeu talven to obtain or enforee 
a final judgment, ueither of which facts raises any e(iuities in favor of 
défendants, or renders the enforcemeut of the judginent unconsciouable. 

4. Saiie — Impeachment op Judgment — Collatéral Attack. 

Nor does au averinent in the answer lu sueh suit that the judgment 
against the corporation was procured by means of the perjured testimo]iy 
of the plaintiff therein state a défense, sucli avernient of ijerjury beiug 
nierely a conclusion of law, and, If true, having no relation to any extrln- 
sic or collatéral fraud for which alone a court of equity could enjoin the 
collection of the judgment even in a direct proceeding therefor. 

5. Equity— Pleading— GENERAL Averments. 

Vague averments on Information and belief and déductions of the 
pleader cannot proiterly be accepted in an equity pleading as a sul)Stitute 
for facts which are withln the pleader's knowledge, and which would 
enable tlie court to arrive at an intelligent conclusion. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Equity, §§ 32;î, 
337.] 

C. OnAMPEBTT AND JlAINTENANCE — ACTS CONSrTITUTINO — AlDING LlïIGANT. 

To give flnancial aid to a poor suitor who is prosecuting a meritorious 
cause of action does uot constitute maintenance, lu the absence of any 
bargain to share the reeoverj', and is not violative of law or publie poliey. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Champerty and 
Maintenance, §§ 3-8.] 

In Equitv. Hearing on bill and answer. 
See 152 Éed. 669. 

Tins is a bill in e<iuity, in the nature of a creditors' bill, filed by Ilerman F. 
Jahn as assignée of ,Tohn Nyback, agaiust the Champagne Lumber Company, 
a Wisconsin corporation, Alexander Stewart, and Walter Alexauder, tbe prin- 
cipal stockholders of said corporation, and the ouly stoekholders thereof 
résident within the state of Wisconsin. 

The bill sets out, in substance, that the défendant corporation was on the 
12th day of July, 1892, operating a certain sawmill located at the city of Mer- 
rill, in the state of Wisconsin, and engaged in tbe manufacture of lumber 
and other like products ; that on or about said date Nyback, while employed 
by défendant in such mill, received serions bodily Injuries as the resuit of the 
négligence of the défendant corporation ; that about Aprll 27, 1896, Nyback 
commenced suit at law against said corporation in this court to recover dam- 
ages for such injuries ; that the suit was prosecuted with varyiug results, 
luitil on the 26th day of July, 1901, when, pursuant to the mandate of the 
United States Circuit Court of .ippeals for tlie Seventh Circuit, judgment for 
costs was entered in favor of Nyback against the défendant corporation In 
the sum of $471.29; that exécution was duly issued to the United States mar- 
shal, and was returned nuUa bona ; that thereafter, on the 20th day of Feb- 
ruat-y, 1903, a verdict was rendered in the cause in the Circuit Court in favor 
of Nyback against tbe defending corporation for if2,000 damages; that there- 
after the judgment was afflrmed by the Circuit C^ourt of Appeals for the 
Seventh Circuit; that on the 12th day of March, 1903, Nyback assigned and 
transferred to the complainant by written assignment under seal ail Iiis right, 
title, and interest In and to the judgment and verdict; that final judgment 
having been entered on the verdict for $2,067.65, exécution was duly issued to 
the United States marshal of this district; that the same was returued nulla 
bona ; that the several judgments, amounting to $2,506.98, remain unpaid, un- 
reversed, and in full force and effect. 

The bill further avei-s that the défendant corporation owned and possessed 
a large quantity of valuable property, consisting of lauds, goods, chattels, 
clwses in action, and effects of great value, more than enough to pay said' 
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iudgments and ail the claims then existing against said corporation; that, 
while such litigation was in progrès», the défendants Stewart and Alexander, 
as officers of the defending corporation, sold and disposed of ail of tlie proi> 
erty of tiie corporation, botli real and Personal, and converted the proeoedw 
to their own use, so that the corporation, although cntirely solvent, was de- 
prived of ail tangible property upon whieli an exécution eould be levied, and 
was left in a state of suspension, and ceased to lie a going concern. in wliicli 
condition it still remains ; that such conversion of the assets of the corpora- 
tion by the défendants Stewart and Alexander was traudulent. uud was resort- 
ed to for the purpose of renioving ail the as^-'ctw of said corporation beyond 
the reach of any exécution that uiiglit lie issned upon the .iudgnient; and that 
the proceeds of su<;h pro])erty reuiain in the liands of défendants Stewart and 
Alexander as a trust fond for the iiaynient of tlie debts of the cori)oration : 
that coniphiinaut is entitled to an equital>le lieu upon such fund; and that 
Stewart and Alexander ov.'u a large niajority of the sliares of the capital stoclv 
of said corporation. The bill prays for a full discovery as to the aniount of 
the assets reniaining in the hands of said défendants Stewart and Alexander. 
The bill was brought also in behalf of any otlier creditors of said corporation 
who might .join in the suit. 

The défendants by joint and several answor admit the organization and 
purposes of the défendant corporation, and that the défendants Stewart and 
Alexander are the only stockholders of said corporation residing within the 
.lurisdiction of the court. Tliey also admit the reudition of the several .ludg- 
ments at law, and the issuance of the several exécutions and tlie returu there- 
of as alleged in tlie bill ; also, that there are no existing claims against the 
defending corporation, except only the jndgments mentioned in tlie bill of 
complaint. No discovery having been niade liy the auswer, it was conceded 
on the argument that the amonnt of money in the hands of tlie défendants 
Stewart and Alexander, derlved froni the sale of such corporate assets. was 
more than enongli to Injuidate sucli judgmeuts. Tliey allège that tlie disposi- 
tion of the assets of the défendant corporation liy défendants Stewart and 
Alexander occurred pursuant to a gênerai purjiose of tlie coriioration to gradu- 
ally close out its husiness, and to malîe no further investments in logs and 
timber; that, as fast as tlie assets were converted into cash, they were divided 
bytwmnion (;onsent, by means of divideud or othervi'ise, e(iuitabl.y and in 
proper proportions among the stockholders solel.y for the ptirpose of wiuding 
up its business, and deny any fraiirulent purpose in the premisos. The aiiswer 
also contains tlie following averments: 

"(3) Thèse défendants allège that up to the timo the affairs of the said 
Champagne Luinber t'oin])any were wound up and the prop(>rty and assets of 
said Company divided among the stockholders, as aforesaid, the said .John 
Xybaek had been unable to recover any verdict or judgment against tlie said 
Champagne Lundier Conipan.y upon his alleged claim for damages against said 
Company, and tliat the said John Nyback was unable to secure a verdict of a 
jury in his favor on said claim in his action in the Cirtmit (,!onrt of the Unit- 
ed States for the Western District of Wisconsin until the fourtli trial of said 
cause. Upon tlie first trial of said cause the jury disagreed, upon the second 
trial a verdict in favor of said Champagne Luinber Company was directed by 
the Honorable Romanzo Bunu, District Judge, presiding at said cause, and 
upon the tliird trial the cause was submitted to tlie jury and a verdict render- 
ed in favor of the said Champagne Lumber Company, ail of which matters and 
tliings tlie complainant herein well knew at the time of his purcliase of the 
judgmeuts aforesaid. 

"(4) Thèse défendants are informed, and believe and charge, the fact to be 
that at tlie time the said John Nyback obtained a final judgiiMuit against tiie 
Champagne Lumber Company he had iiot tlie means at liand nor at his coni- 
niand nor the ability nor the inclination nor the Intention to further prosecute 
any action or proceedings to enforce the collection of said jndgments, and that 
the complainant herein with fnl! kuowledge of the facts conceriiing such ac- 
tion, and with full knowlcdge that the said John Nyback could not and would 
not if let alone further prosecute any action on tlie said judginents to enforce 
the collection thereof, and with full kuowledge that the Champagne Lumber 
Company had no assets from which said judginents could be collected, and for 
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the sole purpose of speeulating upon the said judgments, solicited and obtaîn- 
ed from said Nybaek the written assignments and conveyances of tbe sald 
judgments set forth in tlie bill of complaint. 

"(5) ïliese défendants are infonned and believe, and charge the fact to be, 
that, notwithstanding the récitals in said assignment and conveyanee, the com- 
plainant herein paid to the said NybaclJ only a sinail and inadéquate considéra- 
tion for the said judgments, not exceeding the sum of .$15, while the sald 
judgments at the tinie amomited to upwards of $3,000; tliat the said assign- 
ment was taken for the sole purpose of spéculation and Uiion the chance of 
forcing a contribution from the varions stoekholders of the said défendant 
Company. 

"(6) Thesa défendants admit the allégations conta ined in paragraph 2 of 
said complainant's bill of complaint, except that they deny that the injury re- 
ceived by the said .Tolm Nybaek on the 12th day of July, A. T>. 1S92, was be- 
caxise of the n^ligence of the défendant, Champagne Lumber Company, in the 
manner and form alleged In the bill of complaint, and they deny that the said 
Champagne Lumber Company, or Its agents, servants, or employés, were nég- 
ligent in the manner and form alleged in the bill of complaint, and they deny 
that any négligence of the said Champagne Lumber Company, or its servants, 
agents, or employés, was a proximate cause of the injury received by the said 
John Nybaek. They allège that the injury received by him was caused sole- 
ly by his own négligence In failing to use reasonable care for his own pro- 
tection. 

"(7) Notwithstanding said verdict in the action in whieh said John Nybaek 
was plaintifC and the said Champagne Lumber Company défendant, thèse de- 
fendants are informed and believe, and charge the fact to be, that the said ver- 
dict was obtained by the said John Nybaek by the commission of perjury by 
the said John Nybaek upon the trial of said action in the Circuit Court of the 
United States for the Western District of Wisconsin, in this, to wlt : the said 
action was based on the légal proposition and alleged grounds of liability that 
said Champagiie Lumber Company was négligent in maintaining and keeping 
unguarded adjacent to a place where the said Nybaek was Instructed to work 
a hole or chute, and In negligently failing to instruct the said Nybaek as to 
his duties, and how to perform his work, and warn him against the dangers 
of failing into said hole and becoming injured thereby; that one of the dé- 
fenses set up by the said Champagne Lumber Company was that the plaintiff 
Nybaek was guilty of carelessness and négligence on his part which directly 
contributed to the injury received; that on the trial of the said action the 
said Nybaek, being first duly sworn, testifled that prevlous to his failing in- 
to the hole In question and receiving his injury he did not know of the exist- 
ence of the hole, he had never seen the hole, he had never been instructed as 
to his duties, and he had never been wamed against the dangers of failing into 
the said hole ; whereas, in truth and in fact, one Eric I. Odegaard previous to 
his employment fully explained to him the nature of his duties and where 
and how to perform them, and instructed him how to perform them so that, 
if he followed the Instructions, he would not hâve fallen Into said hole and 
received his injury, and also told him about the hole, and told him to look out 
and not get into the hole himself ; that at the time said Nybaek gave bis tes- 
tlmony on the said trial in which said judgment was obtained he knew that 
his testimony was false, and knew that the said Eric I. Odegaard could testi- 
fy to the instructions and statements aforesaid; that, notwithstanding sald 
knowledge, he deliberately perjured himself, and concealed from the court and 
the défendant, Champagne Lumber Company, the fact that the said Odegaard 
had given sueh Instructions and such information, and that the said Odegaard 
could testify to that efïect ; that at the time the sald action was commenced 
the sald Odegaard had become involved in a quarrel with the manager of the 
said Champagne Lumber Company, and, when the Champagne Lumber Com- 
pany's attorneys began to prépare for the trial of said action, on account of 
such quarrel, said Odegaard refused to disclose what he knew in regard to 
the transaction, and refused and failed to inforui the Champagne Lumber 
Company, its officers, agents, and attomeys of the facts aforesaid, and threat- 
ened that, if he was forcibly compelled to attend and give évidence as a wlt- 
ness in the said action, he would give testimony that would Injure and en- 
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♦danger the Champagne Lumber Company's Case, and that hls testimony would 
not aid or benefit them, and refused to divulge or disclose any fact or évi- 
dence whlch was material to maintain the défense of said Champagne Lum- 
•ber Company in the said action; that, by reason thereof and fully believing 
that no testimony existed to establish the facts linown by the said Odegaard, 
the said Champagne Lumber Company did not obtain the testimony of the said 
Odegaard on any of the trials of said action ; that there was no other wltnesa 
by whom the Champagne Lumber Company could prove the facts within the 
•knowledge of the said Odegaard, and no offleer or agent of said company knew 
of such facts ; that the Champagne Lumber Company and ail of its officers and 
agents used due care and diligence, but was never able to ascertain the fact 
that the said Odegaard could or would, if plaeed under oath, testify to the 
facts aforesaid until after the verdict of the jury upon whlch final judgment 
was rendered in said action; that by mère accident after such verdict the said 
Champagne Lumber Company learned of the facts within the knowledge of 
the said Odegaard as aforesaid, and obtained the affidavit of the said Ode- 
gaard setting forth such facts, and that, if a new trial was had, said Odegaard 
would testify to such facts, and used said affidavit, together with other afïi- 
■davits, to show diligence on the part of the défendant Champagne Lumber 
Company in support of the motion for new trial in the said action ; that, on 
account of the strict rules in actions at iaw in said court, the trial court held 
that the said Champagne Lumber Company was not entitled as a matter of 
Iaw to a new trial in the said action; that the said Nyback willfully and 
maliciously opposed the grantlng of a new trial with full knowledge on his 
part that the same had been proeured by perjury as aforesaid ; that, by rea- 
son of the facts aforesaid and the willful false swearing of the said Nyback, 
it would be inéquitable for a court of equity to assist and aid in the enforce- 
ment of the collection of the said judgments from the Individual défendants 
in this action ; that the complainant herein was fully aware and cognizant of 
the act of the said John Nyback in committing perjury upon the trial of said 
action. 

"(8) Thèse défendants allège that the said John Nyback, for a good and 
sufficient considération soon after the happening of the said Injury, and at 
the time he was 18 years of âge, released the said Champagne Lumtier Com- 
pany from ail damages resulting from said injury, and that the said release 
was fair and entirely free from fraud, and that the complainant herein was 
fully aware of the exécution of said release to the said Champagne Lumber 
Company. Thèse défendants are informed and believe, and charge the fact 
to be, that the said John Nyback was entirely and fully satisfied with the 
settlement with the Champagne Lumber Company, and that he did not intend 
to make any other or further claim against It for damages beeause of the said 
Injury, and that he would not of his ovvn accord hâve begun the suit afore- 
said In the Circuit Court of the United States for the Western District of 
Wisconsin. Thèse défendants are Informed and believe, and charge the fact 
to be, that the complainant herein, together with divers other persons unknown 
to thèse défendants, well knowing of the full aud fair settlement made be- 
tween the said John Nyback and the said Champagne Lumber Company, and 
that the said John Nyback did not Intend to make any further claim for 
damages against the Champagne Lumber Company, and with the intention of 
promoting and stirring up litigation, indueed the said John Nyback to begiu 
suit against the Champagne Lumber Company, and that they furnished the 
said John Nyback with the means wherewith to carry on said suit against 
the Champagne Lumber Company, and pald for the said Jolm Nyback the 
costs and expenses incurred in said suit 

"(y) Thèse détendants are informed and believe, and charge the fact to be, 
that the complainant herein and the other persons assoeiated with him In the 
stirring up of said litigation against the Champagne Lmnber Company well 
knew that the said Champagne Lumber Company had made a full and fair 
settlement with the said John Nyback, and that the said Champagne Lumber 
Company did not expect that any action would thereafter be brought against 
le for said injury, and that the said Champagne Lumber Company was mak- 
ing no effort to préserve the évidence in its favor conceming such injury, or 
to keep track of witnesses who were familiar with said injury." 
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The complainant bas set the case down for hearing on bill and answer. 

The blll chargea that the Indlvldual défendants were Indebted to the cor- 
poration upon unpald stock subscrlptlons, and prayed that such obligations 
mlght be treated as assets in case it should appear that the other assets of the 
corporation were not sufflcient to liquidate ail the debts of the company. Thia 
feature of the bill bas been practically elimlnated by two admissions of the 
défendants : First That there are no other debts of the défendants. Second. 
That the assets in the handa of the défendants are sufflcient to cover the 
amount of the judgments. 

Therefore the scope of the inqulry Is llmited to the single proposition wheth- 
er the court should requlre the défendants to pay thèse judgments out of the 
corporate funds held by them. 

William T. Lennon (Julius J. Patek and Charles F. Button, of coun- 
sel), for complainant. 

Reid, Smart & Curtis (John B. Sanborn, of counsel), for défend- 
ants. 

QUARLES, District Judge (after stating- the facts as above). It 
appears that on the 12th day of July, 1892, one John Nyback, then 
about 18 years of âge, while working for the défendant corporation 
in its lumber mill, received serious bodily injuries resulting from the 
neglect of said défendant to furnish him a safe place in which to work. 
This case has a singular history. There hâve been four jury trials in 
this court, with varying results. Three times the case has been passed 
upon by the Circuit Court of Appeals. Some small part of the history 
of this lawsuit may be read in the following reports : Nyback v. Cham- 
pagne Lumber Co., 90 Fed. 774, 33 C. C. A. 269 ; Id., 109 Fed. 732, 
48 C. C. A. 632; Id. (C. C.) 130 Fed. 786; Champagne Lumber Co. 
V. Nyback, 130 Fed. 1021, 64 C. C. A. 615 ; Jahn v. Champagne Lum- 
ber Co. (C. C.) 147 Fed. 631 ; Jahn v. Champagne Lumber Co. (C. C.) 
162 Fed. 669. Many of its epochs hâve not found their way into print. 
Thus many years were consumed in bitter litigation, which finally cul- 
minated in a verdict for the plaintifï for $2,000. By this time Nyback 
was exhausted and found himself unable to continue the fight longer 
for lack of means. It is true that he had a verdict, but the motion for 
a new trial was pending, likely to be hotly contested, and the défendant 
had already put its assets supposedly beyond reach. He therefore aban- 
doned the field, and sold and transferred his judgment to the présent 
complainant, who followed the case to the Circuit Court of Appeals and 
secured an affirmance of the judgment. An exécution having been 
returned unsatisfied, this suit, in the nature of a creditors' bill, was 
brought on the chancery side of the court to en force the judgments. 
Demurrer was interposed to the bill, which was overruled. Then pleas 
were substituted, which were held multifarious. Then a motion was 
made to amend the pleas, which motion was denied. Then the présent 
answer was interposed, and finally the complainant has set the case 
down for hearing on bill and answer. It is elementary that by this 
course the complainant has practically admitted ail new facts in the 
answer that are well pleaded, as would be the case if demurrer were 
interposed to an answer at common law. In re Sanford Co., 160 U. S. 
259, 16 Sup. Ct. 291, 40 L. Ed. 414. The facts set out in the bill are 
accepted as true, except where traversed by the answer. Therefore 
the issues tendered by the answer may be summarized as follows : 
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First. That the judgment was purchased by the coniplainaiit for a 
small and inadéquate considération for the purpose of spéculation, well 
knowing that the défendant corporation had no assets, and that Ny- 
back, the original complainant, did not intend to prosecute the case 
further, but would hâve abandoned the same except for the interven- 
tion of the complainant. 

Second. That the verdict was obtained by nieans of perjury com- 
mitted by Nyback, and therefore the judgment ought not to be en- 
forced in a court of equity at the instance of the complainant, who, for 
the purposes of this objection, stands in the shoes of Nyback. 

Third. That, after the accident to Nyback, a fair settlement had 
been made with him by the défendant corporation. That the com- 
plainant and others induced Nyback to repudiate such settlement, and 
furnished Nyback with the means to carry on the litigation, and were 
therefore guilty of maintenance, and the complainant ought not on 
that account to receive the favorable regard of a court of equity. 

Section 3029, Rev. St. Wis. 1898, allows the filing of a creditors' 
bill upon every judgment for the paynient of nioney after an exécution 
has been returned nuUa bona, whether the original cause of action was 
in contract or in tort. Pierstoff v. Jorges, 8(5 Wis. 128, 137, 56 N. W. 
735, 39 Am. St. Rep. 881. Such remedy will be administered b)j the 
fédéral courts. Re Broderick Will, 88 Û. S. 503, 520. 22 L. Ed. 599 ; 
Reynolds v. Bank, 112 U. S. 405, 410, 5 Sup. Ct. 213, 28 L. Ed. 733 ; 
Foster's Fed. Pr. § 7. The défendants allège that the corporation died 
from natural causes, while the complainant contends that it was a case 
of corporate suicide to escape the sanctions of the law. For the pur- 
poses of this proceeding, the court is bound to accept the version of 
the défendant that no actual fraud was intended. The fact that the 
corporation is civilly dead is sufikient ground for invoking the trust- 
fund theory, whether the manipulation of the corporate assets involved 
actual fraud or not. The machinery of the law not being adéquate to 
enforce the judgment, the aid of this court may be sought to enforce 
an ecjuitable levy. Graham v. Railway, 102 U. S. 101, 2(i L. Ed. 10(). 
From the standpoint of the complainant, this would seem to be a plain 
and comprehensive view of the équitable situation ; but under familiar 
rules the complainant upon this hearing is held to admit the truth of 
anv new averment in the answer which is well pleaded. Therefore 
a careful analysis of the showing made by the answer becomes neces- 
sary. 

À determined effort is made by the défendants to impeach the title 
of the complainant. It is said he paid an inadéquate considération 
for the assignment, and that it would be unconscionable, therefore, to 
grant him the relief demanded. The assignment in this case was in 
writing and under seal, and contains an irrévocable power of attorney 
to enter judgment, issue exécution thereon, etc. It expresses a con- 
sidération of $15 this day paid, and "for other sufficient and valuable 
considérations heretofore received." Section 2906, Rev. St. Wis. 1898, 
provides that such an assignment of a judgment shall hâve the effect 
to transfer ail the rights of the owner in such judgment. Défendantes 
counsel does not dispute the gênerai rule that no third party may in- 
quire into the considération of such transfer further than to ascertain 
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whether the title passes, and enables the assignée to give a good dis- 
charge. 1 Beach, Modem Eq. Juris. § 345 ; 2 Story's Eq. Juris. (13th 
Ed.) 379 ; Leary v. Learv. 68 Wis. 663, 33 N. W. 6S3 ; Sheridan v. 
New York, 68 N. Y. 30; 'Chase v. Dodge, 111 Wis. 73, 86 N. W. 548. 
An effort is made to bring the case within the line of authorities where 
the complainant has by some unconscionable bargain acquired a cause 
of action for a trifling sum, and then invokes the aid of a court of eq- 
uity to reap a rich harvest, under such circumstances as generally to 
work serious hardship to innocent stockholders or third parties. Three 
such authorities are Mississippi Ry. v. Cromwell, 91 U. S. 643, 23 L. 
Ed. 367, Jencks v. Quidnick Co., 135 U. S. 457,^ and Hospes v. N. W. 
Manfg Co., 48 Minn. 174, 50 N. W. 1117, 15 L. R. A. 470, 31 Am. 
St.Rep. 637. The Hospes Case is a fair sample of them ail. An ex- 
amination into the facts will show that it was a piratical raid made by 
a corporation that had bought up over a million dollars of claims 
against an insolvent corporation. The scheme was to enforce a sup- 
posed liability of stockholders upon certain bonus stock that had been 
gratuitously distributed among stockholders with the express under- 
standing that such stockholders should not be required to pay for the 
same. Of course, a court of equity would not lend its aid to such base 
purposes. It requires only a careful examination of thèse authorities 
to see that they proceed upon a peculiar state of facts that are not prés- 
ent hère, and render the doctrine wholly inapplicable. Hère there was 
no unconscionable or fraudulent bargain, and no prize or windfall. 
This lawsuit was dear at any price, as the event has proven, and as 
might hâve been foretold without the gift of prophesy at the time when 
complainant bought the cause of action. Detached excerpts from the 
language of thèse opinions may be strung together like beads in such 
a way as to give an erroneous idea of what was actually decided by 
the courts. The language of an opinion is an uncertain guide when 
divorced from the facts. 

Neither is this case ruled by the doctrine that, where the assigner 
has nothing to part with but a naked right to sue for équitable relief, 
public policy is violated by an assignment of such supposed right. It 
has been often held that the assignée in such a case, having bought only 
a hostile right to pursue somebody in equity, will not be aided by the 
court. The distinction is clearly drawn by the Suprême Court of Wis- 
consin in Bennett v. Keehn, 57 Wis. 582, 592, 15 N. W. 776. The 
court cite with approval from the opinion of Lord Romilly in Prossers 
V. Edmunds, 1 Younge & C. 481, as follows : 

"Where a valuable considération has passed and the party Is put la posses- 
sion of that whlch he mlght acquire without litigation, there courts of equity 
wUl allow the assignée to stand in the right of the asslgnor." 

The Wisconsin court continue : 

"The answer does not expressly state the considération pald by the appellant, 
* • • but ail of the averments of the answer bearing upon the subjeet go 
to négative the theory that the eonveyances may bave been mère glfts. It 
would hâve been better and safer pleadlng to bave stated the considération, 
but we are Ineliaed to hold It falrly Inferable from the answer that a valua- 
ble oonsideration was pyid for sucli conveyance. We tlilnk this construction 
best accords with the libéral rule in that behalf whlch now prevails." 

1 10 Sup. Ot. 655, 34 L. Ed. 200. — — — ^— 
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In the instant case the purchase involved a final judgment for .$471 
against the corporation, and another cause of action then resting in 
verdict. Thèse causes of action hâve survived ail tests. It is there- 
fore clear that complainant as assignée of Nyback does not fall within 
the doctrine of the cases cited by défendant. The only resort to equity 
hère is to enforce the trust that the law has impressed upon the as- 
sets of the defending corporation when it ceased to be a going con- 
cern. Such trust involves the équitable principle that creditors must 
hâve a préférence over stockholders. 

Counsel quote from De Grauw v. Mechan, 48 N. J. Eq. 219, 21 
Atl. 193: 

"Nothing can call forth this court into activitj' but conscience, good faitli, 
and reasonable diligence. * * * It has no synipatliy with underhauded ef- 
forts to gain a spéculative advantage, and will not enforce a teclmical légal 
right, to the unconscionable Injury of the défendant." 

It must be the zeal of advocacy that has led counsel to characterize 
an effort to compel this corporation to pay this honest claim as "under- 
handed," and the resuit sought by this suit as "unconscionable injury" 
to the défendants. There is nothing that shocks the conscience in re- 
quiring this claim to be paid, if it can be donc in accordance with ap- 
proved principles. The aroused conscience of the chancellor is not 
available as a shelter for trustées who hâve appropriated the available 
means of a solvent corporation, and are engaged in a desperate struggle 
to retain them. It may be shocking to the défendants that the injured 
employé has been compelled to sell his claim too cheaply, 'but it is dif- 
fîcult to understand how such tardy sympathy can be framed into a 
valid défense to the présent action. This contention as to the ade- 
quacy of considération is set at rest in a still more satisfactory man- 
ner. The answer in section 5 sets out that, notwithstanding the récitals 
in said assignment, the complainant paid to said Nyback only a small 
and inadéquate considération for said judgment, not exceeding $15. 
But in paragraph 8 of such answer it is charged that : 

"Complainant and others furnished said Nyback with the means where- 
with to earry on said suit against the Champagne Lumber Company, and paid 
for said Nyback the costs and expansés ineurred in said suit." 

Thèse averments must be read together. This last allégation fur- 
nishes an interprétation of the clause in the assignment relative to 
"sufficient and valuable considération heretofore received" ; and, when 
read in connection with the ternis of the assignment, practically neu- 
tralizes défendants' former contention that the considération was lim- 
ited to $15. If, as averred, complainant has furnished Nyback the 
money to carry on four jury trials and two appeals, involving several 
years of active litigation, it may easily be comprehended that the ac- 
tual considération was not only adéquate to support the transfer, but 
may well hâve exceeded the total amount of recovery. From a read- 
ing of the bill and answer together, the facts would seem to be that 
this young boy was hurt in the mill of the défendants in 1892 ; that 
the suit was instituted and prosecuted by him until 1903 ; that with 
such help as he could get from friends, he continued the contest 
through four jury trials and two appeals to the Circuit Court of Ap- 
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peals; that from time to time the présent complainant had advanced 
Nyback certain sums of money to enable him to carry on this suit. In 
1903 a motion for a new trial was pending. Ail the property of de- 
fendant corporation had been put beyond reach of légal process. Ny- 
back's resources had been exhausted, and lie realized that his situation 
was hopeless. He therefore, in considération of advances theretofore 
made by complainant, and of the further suni of $15, transferred his 
causes of action to Jahn, who bas continued the litigation up to this 
point. 

Taking the whole record together, we are of opinion that the first 
objection is not well taken. 

Second. In the seventh paragraph of the answer it is averred upon 
information and belief that the verdict was obtained by perjury com- 
mitted by Nyback on the trial, and that, therefore, the complainant 
ought not to hâve the relief he seeks. To aver that one is guilty of 
perjury is to plead a mère conclusion of law. It is not enough that 
the sworn statement is untrue. It must be willfuUy made by one who 
does not believe it to be true. Rev. St. § 5393 [U. S. Comp. St. 1901, 
p. 3653]. In each of the four trials Nyback consistently testified to 
the facts attending his injury, and in each case swore that one Ode- 
gaard acted as interpréter for him when the , contract of employment 
was made. Thèse trials, with intervening appeals, covered a period 
of seven years. During ail this time the défendant knew that Ode- 
gaard had knowledge as to the circumstances under which Nyback 
went to work at the mil! ; but Odegaard was not called as a witness 
upon either trial. The excuse given by the défendant is substantially 
that Odegaard had quarreled with the manager of the défendant, and 
stated that his testimony would be prejudicial to the défendants. After 
the verdict in 1903, the affidavit of Odegaard was presented before 
his honor Judge Seaman upon a motion for a new trial as newly 
discovered évidence, wherein his version of the accident was fully set 
forth, and tended strongly to contradict the testimony of Nyback. The 
motion was denied March 17, 1903, for reasons appearing in the 
learned judge's opinion. Nyback v. Champagne Lumber Co. (C. C.) 
130 Fed. 786. This ruling was affirmed by per curiam opinion by the 
Circuit Court of Appeals, which mav be found as Champagne L,umber 
Co. v. Nyback, 130 Fed. 1031, undér date of January 30, 1904. This 
bill was filed in January, 1906. During ail this time no direct attack 
was made upon the judgment. It is now sought by an answer filed in 
June, 1907, to attack the judgment collaterally for the alleged perjury 
of Nyback. The law seems to be that the acts for which a court of 
equity will, on account of fraud, set aside or annul a judgment be- 
tween the same parties, rendered in a court of compétent jurisdiction, 
bave relation to frauds extrinsic or collatéral to the matter tried by 
the first court, and not to fraud in the matter in which the decree was 
rendered. Freeman on Judgments, § 489; United States v. Throck-. 
morton, 98 U. S. 61, 68, 35 L. Ed. 93 ; Vance v. Burbank, 101 U. S. 
519. 35 L. Ed. 939 : Cotzhausen v. Kerting (C. C.) 39 Fed. 833 ; Heath 
V. Frackleton, 30 Wis. 330, 91 Am. Dec. 405 ; Danaher v. Prentiss, 33 
Wis. 311. To illustrate the distinction: If it were averred that Ny- 
back had been instrumental in depriving the défendants of Odegaard's 
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testimony, or was acting in collusion with him, the case might be 
brought witliin the rule. Steel v. Smelting Co., lOG U. S. 447, 452, 1 
Sup. Ct. 389, 27 L. Ed. 226; Bailev v. WiUeford (C. C.) 126 Fed. 803, 
807. The case of Graver v. Faurot, 76 Fed. 257, 22 C. C. A. 156, is 
pressed upon our attention ; but the distinguishing f acts set out on 
page 262 differentiate the case so that it is net in confiict with the au- 
thorities above cited. 

It is charged that Nyback was bound to disclose his interview with 
Odegaard; but there is no averment in the bill that Odegaard was in 
any way connected with the défendant corporation. Therefore perjury 
could not be assigned upon a statement by Nyback that the défendant 
had given him no instructions. Neither is the time or place stated 
where the supposed instructions were given. For aught that appears, 
Odegaard may hâve been a mère volunteer who, at some place remote 
from the mill, undertook to instruct and caution this green boy, who 
may hâve misunderstood or forgotten the same. On the other hand, 
the défendant seems to fall under its own condemnation so far as the 
duty of disclosure is concerned. It knew at ail times during such liti- 
gation that Odegaard could give material évidence, but purposely sup- 
pressed such testiniony, fearing that the same might not be service- 
able. We should hesitate to convict Nyback of perjury on the testi- 
mony of Odegaard, because the évidence shows that, if his affidavit 
was true, he was guilty of a deliberate falsehood when he told de- 
fendants that his testimonv would be injurions. A référence to Nv- 
back V. Champagne Lumber Co., lOÎ) Fed. 732, 48 C. C. A. 632, w'ill 
show that défendants were at one time defending on the theory that 
Nyback was employed by one Barber as an independent contractor. I 
hâve a strong suspicion that Odegaard's testimony would not support 
that line of défense, and that this may hâve been the real reason, or an 
additional reason, why he was not called. However that may be, it is 
certain that Odegaard was kept in the background until a motion for a 
new trial was made upon newly discovered évidence after the fourth 
trial. Judge Seaman then had before him ail the supposed new évi- 
dence. If the shovving then made was sufKcient to convict Nyback of 
perjury, the court would undoubtedly hâve set aside the verdict. If 
any facts properly bearing upon the charge of perjury were then with- 
held, it is now too late to assert them. Under well-settled principles, it 
seems plain that this collatéral attack cannot now be successfully made. 
It is only third parties who can impeach a judgment collaterally. 
Freeman on Judgments, §§ 334-336. 

Third. Défendants under the eighth and ninth paragraphs of the 
answer undertake to set up the défense of maintenance. It may be 
doubtful whether the averments are technically sufficient to make out 
a case against the présent complainant. Vague averments on infor- 
mation and belief, and déductions of the pleader, cannot properly be ac- 
cepted in an equitv pleading as a substitute for facts. fdardt v. Heid- 
weyer, 152 U. S. '547, 559, 14 Sup. Ct. 671, 38 L. Ed. 548. The an- 
swer avers that défendant had made a "fair and reasonable" settlement 
with Nyback, which was repudiated by him upon advice of this com- 
plainant and certain other persons unknown to it. The terms of such 
157 F.— 27 
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alleged settlement are not disclosed. The court, therefore, cannot 
judge whether or not the settlement was "fair and reasonable," and is 
not disposed to accept the conclusion of the pleader in that regard. It 
must be remembered that Nyback was a mère boy, about 18 years of 
âge, when he was hurt. Àny adjustment of damages made with 
him while an infant was therefore voidable and liable to be repudiated 
when he reached his majority. The advice that complainant or other 
friends gave him as to abiding by the settlement cannot be weighed 
without knowing whether the défendant sought to impose upon him an 
unconscionable bargain. The défendants hâve withheld the facts by 
which alone the court could arrive at an intelligent conclusion. 

In Finden v. Parker,, 11 Mees. & W. 675, a définition of maintenance 
is laid down by Lord Abinger which has been generally adopted and 
which is cited with approval by the Wisconsin Suprême Court (Davies 
V. Stowell, 78 Wis. 338, 47 N. W. 371, 10 L. R. A. 190): 

"The law of maintenance, as I understand it, upon the modem construction, 
is conflned to cases w-here a man improperly, for the purpose of stirring up 
litigation and strife, encourages others eitlier to bring actions or to malce dé- 
fenses which they hâve no right to malie." 

In Brown v. Bigne, 21 Or. 3G0, 38 Pac. 11, 14 L. R. A. 745, 38 Am. 
St. Rep. 753, the Suprême Court of Oregon held that a fair bona fide 
agreement by a layman to supply funds to an indigent plaintiff to carry 
on a pending suit in considération of a share in the recovery is not 
per se void, either on the ground of champerty or public policy. 

It has never been held violative of law or public policy to give 
financial aid to a poor suitor who is prosecuting a meritorious cause 
of action. In the absence of any bargain to share the recovery, no 
just criticism can attach to one ofïering such friendly aid. There is 
no suggestion that complainant ever had any such bargain with Ny- 
back. The law does not tolerate the notion that a powerful défendant 
may force the abandonment of a suit whenever he is able to exhaust 
the slender means of a weak antagonist. Such rule would offer a pow- 
erful incentive to vexatious litigation, which it is the policy of the 
law to discourage. Neither ought such défendant to set up as a dé- 
fense that the plaintiff was driven by stress to part with the cause of 
action for an inadéquate price. I can see nothing in this branch of the 
défense that discrédits the complainant, or ought to obstruct the way 
to équitable relief. Ever since this dispute came to the equity side of 
the court there has been a persistent effort to resurrect contentions 
that hâve been set at rest in the légal tribunals. The answer under 
considération is largely ' devoted to this purpose. It is the duty of the 
court to impose some wholesome limitation upon strife, or it might run 
on forever. The record shows that défendants hâve had abundant op- 
portunity to test every légal défense, and they appear to hâve freely 
availed themselves of such opportunities by every method that skill 
and learning could suggest. The judgments at law stand as conclu- 
sive évidence that there are no unsettled questions involving the mer- 
its of the controversy. As to ail such questions they are res adjudicata, 

We are therefore constrained to hold that the complainant is enti- 
tled to a decree applying the corporate assets in the hands of the de- 
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fendants to the liquidation of thèse judgments, and requiring the de- 
fendants Stewart and Alexander within a reasonable time to liquidate 
the sanie, together with the costs and disbursements of this action 



PEKEI.ES et al. v. WEIL, U. S. Marshal. 
(District Court, B. D. Wisconsin. November 15, 1007.) 

1. Ceiminal I/AW— Offenses Against United States— Peoceedings for Re- 

MOVAL TO ANOTirER DlSTKICT. 

In an examination bei;ore a coinmissioner under Rev. St. § 1014 [U. S. 
Comp. St. 1901, p. 716], of a person cliarged witli an offense against the 
United States in another district, it is necessary to détermine wliether 
such an offense bas been committed, and wbether tbere is probable cause 
to believe tbe défendant guilty. An indictment is presumptive évidence 
of probable cause if sutBcient in substance ou its face to show that an of- 
fense against the United States bas been committed; otbervvise, the de- 
fendant should be diseharged. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§ 493.] 

2. Habeas Corpus— Matteksi Reviewaiile. 

In a habeas corpus proceeding for the dis<'harge of a prisoner committed 
by a commissioner under Itev. St. § 1014 [U. S. CMmp. St. 1901, p. 716], 
to be held for trial for an offense against the United States, tlie court 
will not review the finding of the commissioner where tlie évidence is 
eonflicting, but if it fuids tluit ali the évidence taiïeu togetlier does not sup- 
port a flnding of probniile eauKe the commissioner's ruling may be disre- 
garded and the défendant disiliarged. 

[Ed. Note. — For cases in point, see CMit. Dig. vol. 25, IIal)oas Coi-pus, §§ 
87-89.] 

3. OONSPIRACT— CONSPIRACY TO DeFRAX.D UNITED STATES— ENTEY OF CoAE 

Lands. 

An indictment wbicii charges défendants with eonspiracj' to defraud 
the United States, by oljtainiug for a certain corporation coal lands of the 
United States, in oxeess of the quautity whicli it could lawfully acquire 
under the coal laud purchaso liiws, by means of entries to be made by 
certain of the défendants as iudividuuls, thereby securing patents to them- 
selves, payiug for the lands witii inouey furnislied by tbe corporation, and 
tliereuiwn conveying such lands to tbe eorix>ration, and wliieli charges as 
overt acts the mailing of applications for such entries tbe acquiring of 
patents and the makiug of such conveyances, does not state an offense 
under Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], where it does not 
aver that such défendants were employed or proeured by the corporation 
to niaise applications for the entries in its behalf, that there was an^' 
fraudulent intention in fact lu mailing the entries, or that the patents is- 
sued tbereon were void ; there being nothing in the statute to prevent the 
corporation from lawfully acquiring by purchase any quantity of coal 
lands, the title to which or the préférence right to purchase wbich had 
been lawfully acquired by others. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 97.] 

Habeas Corpus. 

Charles Quarles, Hugh Ryan, W. J. Turner, and Jas. G. Flanders, 
for petitioners. 
E. J. Henning, Asst. U. S. Atty. 

3ANB0RN, District Judge. This is a habeas corpus proceeding 
brought by the défendants, James M. Pereles, Thomas J. Pereles, Guy 
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D. Goff, Charles F. Hunter, and Henry M. Benjamin. Petitioners 
were held to bail by Francis Bloodgood, Commissioner of the United 
States, in a proceeding commenced before him upon complaint of the 
Assistant District Attorney of this district, charging a conspiracy to 
defraud the United States, and praying for the appréhension of the 
défendants. Petitioners were arrested under a commissioner's war- 
rant, and a hearing was had before the commissioner mider section 
1014, Rev. St. U. S. [U. S. Comp. St. 1901, p. 716]. At such hearing 
or examination the government offered an indictment found by a 
grand jury at Denver, Colo., charging défendants with conspiracy, and 
also gave proof of the identity of the petitioning défendants. The 
commissioner thereupon held that more than three years had elapsed 
from the time of the formation of the conspiracy, as alleged in the in- 
dictment, and that while there was proof of overt acts within three 
yeaf s from finding the indictment, there was nothing to show any con- 
scious participation of the défendants in the conspiracy at the time of 
the commission of such overt acts. Evidence was then introduced by 
the government, upon which the commissioner found a conscious par- 
ticipation of the défendants in the conspiracy at the time of the com- 
mission of overt acts by some of the défendants within three years from 
the finding of the indictment, and concluded that the prosecution was 
not barred. The commissioner also found from the évidence before 
him that the conspiracy was formed at Milwaukee, Wis., and not at 
Glenwood Springs, Colo., as charged in the indictment ; but he further 
held that the commission of overt acts in Colorado enabled the gov- 
ernment to prosecute the défendants either in Colorado or Wisconsin. 
He therefore held the petitioners, résidents of Milwaukee, to bail. 
Petitioners declined to give bail and were taken into custody by the 
marshal, whereupon they brought their pétition for habeas corpus and 
certiorari. Both writs were issued, and under the latter proceeding ail 
testimony and exhibits before the commissioner were returned into 
court. No motion for an order for the removal of the défendants 
to Colorado for trial has as yet been made by the United States. The 
commissioner discharged the défendants, Johnson, Wehr, Canright, and 
Carter on the ground that they were not shown to bave participated 
in the renewed conspiracy within three years before the finding of the 
indictment. 

Upon the hearing of the habeas corpus proceeding, the petitioning 
défendants raised the question of venue and of the jurisdiction of the 
District Court for the District of Colorado, on the ground that the 
alleged ofi^ense was found by the commissioner to hâve been committed 
and was actually committed in Milwaukee, Wis., and not in Colorado, 
and that the commission of overt acts in Colorado would not give the 
Colorado court any jurisdiction to try the défendants in that district. 
They also questioned the snfficiency of the indictment, and urged that 
neither the indictment nor the testimony before commissioner shows 
any conscious participation of the petitioning défendants within three 
years next before the finding of the indictment. 

In an examination by commissioner under section 1014, Rev. St., 
the indictment is presumptive évidence of probable cause as against 
the défendants. Hyde v. Shine, 199 U. S. 63, 25 Sup. Ct. T60, .50 L. 
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"EM, 90; Tinsley v. Treat, 205 U. S. 20, 27 Sup. Ct. 430, 51 L. Ed. 
6S9. In this proceeding it is necessary to be determined whether an 
offense against the United States has been committed, and whether 
there is probable cause to believe the défendants guilty. In re Richter 
(D. C.) 100 Fed. 295; Horner v. U. S., 143 U. S. 207, 12 Sup. Ct. 407, 
36 L. Ed. 126 ; Greene v. Henkel, 183 U. S. 249, 22 Sup. Ct. 218, 46 
Iv. Ed. 177. Under the sixth amendment to the Constitution there is 
also a question whether the petitioning défendants shall be removed 
for trial to the district in which the indictment was found, and whether 
the District Court of that district has jurisdiction of the offense charged 
in the indictment. The sixth amendment to the Constitution provides 
that in ail criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury within the state and dis- 
trict wherein the crime shall hâve been committed, which district shall 
hâve been previously ascertained by law. It is also the rule in habeas 
corpus proceedings that in determining the question of probable cause 
the court will not review the finding of the commissioner where the 
évidence is conflicting. The question is, whether the évidence as a 
whole supports the finding? The court may review the évidence to 
ascertain what it really shows, and if it fînds that ail the évidence taken 
together does not support the commissioner's finding of probable cause, 
his ruling may be disregarded, and the défendants discharged. Ex 
parte Rickelt (C. C.) 61 Fed. 203 ; In re Byron (C. C.) 18 Fed. ?22 
Horner v. U. S., 143 U. S. 570, 12 Sup. Ct. 522, 36 L. Ed. 266 
Terlinden v. Ames, 184 U. S. 270, 22 Sup. Ct. 484, 46 E. Ed. 534 
Ornelas v. Ruiz, 161 U. S. 509, 16 Sup. Ct. 689, 40 L. Ed. 789 ; Grin 
v. Shine, 187 U. S. 181, 23 Sup. Ct. 98, 47 L. Ed. 130; In re Wadge 
(C. C.) 16 Fed. 332 ; U. S. v. Peckham (D. C.) 143 Fed. 625 ; Hyde v. 
Shine, 199 U. S. 62, 25 Sup. Ct. 760, 50 h. Ed. 90; U. S. v. Lantry 
(C. C.) 30 Fed. 233. If the indictment is not sufficient on its face to 
show that an offense against the United States has been committed, 
the défendants should be discharged. U. S. v. Conners (D. C.) 111 
Fed. 734; Greene v. Henkel 183 U. S. 249, 23 Sup. Ct. 218, 46 L. 
Ed. 177 ; U. S. V. Lantry (C. C.) 30 Fed. 232 ; In re Bvron (C. C.) 
18 Fed. 722 ; In re Greene (C. C.) 52 Fed. 104 ; In re Doig (C. C.) 
4 Fed. 193; In re Buell, 3 Dill. 116, Fed. Cas. No. 2,103; In re 
Corning (D. C.) 51 Fed. 205 ; In re Terrell (C. C.) 51 Fed. 213 ; In re 
Wolf (D. C.) 27 Fed. 606 ; In re Huntington (D. C.) 68 Fed. 881. If 
the indictment is good in substance, lacking only some technical aver- 
ment of time or place or circumstances required to render it free from 
technical defects, the order for removal will be issued if the évidence 
supplies such defects, and shows probable cause to believe défendants 
guilty. Greene v. Henkel, 183 U. S. 249, 22 Sup. Ct. 218, 46 L. Ed. 
177; Tinsley v. Treat, 205 U. S. 20, 31, 27 Sup. Ct. 430, 51 L. Ed. 689. 
The first question to be considered is the substantial sufficiency of 
the indictment, for if it states no offense the petitioners should be 
discharged. The indictment charges the conspiracy or agreement, 
the means to be employed, and the overt acts. In effect it states : De- 
fendants unlawfully, corruptly, wickedly, and maliciously conspired, 
combined, confederated, and agreed together. They so conspired to 
obtain from the United States, for the Wisconsin Fuel & Mining 
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Company, afterwards incorporated by some of the défendants, and 
not made a défendant, 962 acres of coal lands in excess of the quan- 
tity the corporation could lawfully obtain under the coal land act. 
The means by which the land was to be obtained were by certain of 
the défendants making entries, as individuals, paid (paying) the gov- 
ernment price, thereby securing patents vesting title in the entrymen, 
and making conveyance of such title to the corporation, the moneys 
necessary to make such payment being in fact fumished by the cor- 
poration. Overt acts, consisting of signing applications or declara- 
tory statements, signing deeds running to the corporation, procuring 
patents, and making payments for the entries to the receiver of the 
land office. It is not charged that the obtaining of the land was f raudu- 
lently, knowingly, or intentionally done, nor that the entries were 
simulated, fictitious, or mala fide. ; There is no averment of deceit 
practiced, nor facts suppressed, nor land officers misled, nor of the 
contemplatéd commission of intentional fraud. Ail that appears is 
the making of entries which vest title in the entrymen, and then com- 
bining or consolidating the several titles in the corporation. It is 
not charged that the titles were fraudulent, void, or even voidable; 
the patents were to vest the title. 

In this connection it may also be stated that the évidence taken by 
the commissioner clearly shows that the petitioners were innocent of 
any intention to commit any ' fraud, or do any wrong. There is no 
indication of concealment. In December, 1902, shortly after the 
scheme of acquiring coal lands \vas launched, they published and dis- 
tributed a prospectus in which it was stated that it was the purpose 
of the directors to avail themselves out of the proceeds of the first 
sales of the treasury stock for the purpose of completing the pay- 
ments to the government for the entered lands. This circular, in the 
absence of any charge of fraud, concealment, or wrongful intent in 
the indictment, and of any évidence of scienter, or suspicion of any 
consciousness of wrongdoing in the évidence, must certainly acquit 
défendants of any intentional fraud> The commissioner found that 
no wrongful intent was shown, but held that this question was one 
for the trial court in Colorado. If, therefore, petitioners are to be 
held for trial, it is because the acts done by them operate as a fraud, 
so that a corrupt intent is part of and implied from the very acts 
themselves. The acts forbidden, as will be seen later, not being them- 
selves criminal, and there being no charge of evil intent, or that the 
acts were knowingly, intentionally, or corruptly done, and it appear- 
ing from the évidence that the défendants in fact acted innocently, 
the question is presented whether acting in ignorance of the alleged 
prohibition ofthe statute is cognizable as criminal conspiracy. See 
State V. Cutter, 36 N. J. Law, 125 ; People v. Powell, 63 N.'Y. 88 ; 
People V. Flack, 125 N. Y. 324, 26 N. E. 267, 11 L. R. A. 807. In 
order to get the force of the indictment it is necessary to examine 
the coal land purchase statute, being sections 2347-2350, Rev. St., and 
the conspiracy statute, section 5440. The coal land act, passed March 
3, 1873 (Act March 3, 1873, c. 279, 17 Stat. 607 [U. S. Comp. St. 
1901, p. 1440]), in effect provides that every aduit citizen, or one 
who bas declared bis intention to become such, or any association of 



PEKELES V. WEIL. 423 

persons severally so qualified, may enter 160 acres of vacant coal 
lands to individuals, or 330 acres to such associations, upon payment 
of $10 per acre when the lands are more than 15 miles from any com- 
pleted raiiroad, and $30 when within that limit. Section 3347. The 
next section provides for préférence rights following improvement. 
Section 3350 provides that only one entry by the same person or as- 
sociation shall be authorized ; "and no association of persons any mem- 
ber of which shall hâve taken the benefit of such sections, either as 
an individual or as a member of any other association shall enter or 
hold any other lands under the provisions thereof; and no member 
of any association which shall hâve taken the benefit of stich sections 
shall enter or hold any other lands under their provisions." The con- 
spiracy statute provides that if two or more persons conspire either 
to commit an offense against the United States or to defraud the 
United States in any manner or for any purpose, and one or more of 
such parties do any act to effect the object of the conspiracy, ail shall 
be punished, etc. 

The indictment does not charge a conspiracy to commit an oflfense 
against the United States, because no statute has made criminal any 
of the acts charged, nor are there any common-law crimes or con- 
structive crimes against the government. U. S. v. Eaton, 13 Sup. 
et. 764, 144 U. S. 677, 36 L. Ed. 591 ; U. S. v. Hudson, 7 Cranch, 
33, 3 L. Ed. 259 ; U. S. v. Lâcher, 134 U. S. 634, 10 Sup. Ct. 625, 
33 L. Ed. 1080 ; Todd v. U. S., 158 U. S. 382, 15 Sup. Ct. 889, 39 E. 
Ed. 982. The first sentence of the conspiracy statute may therefore 
be dismissed as not material to the inquiry, leaving only for déter- 
mination whether the obtaining of the land for the corporation in 
the manner charged was a fraud against the United States. What 
is it to defraud the United States, in any manner or for any purpose? 
Judge Deady defined the word as follows: To defraud the United 
States is to deprive or divest it of any property, money, or thing oth- 
erwise than as the law requires and allows. U. S. v. Thompson (C. 
C.) 39 Fed. 86. The only basis for this indictment is that défendants 
conspired to vest in the corporation a greater amount of land than 
the coal land purchase act permits, and thus divest the government 
of its public lands in a manner not allowed by law. The vital ques- 
tion therefore is whether the plan was to enable the corporation to 
violate the law limiting its power to enter public coal lands, or wheth- 
er it was to combine or consolidate the separate titles into one légal 
ownership in the corporation, the patentées taking back shareholders' 
interests in the shape of capital stock. 

It is plain that there is nothing in the coal land statute intended 
to prevent either individual or corporation from acquiring any amount 
of coal land which it may be possible to pay for or secure. Ail that 
is meant is that neither one shall, either by a direct entry, in the 
grantee's own name, or indirectly by procuring an entry by an agent 
or servant, take from the United States more than the limited quan- 
tity. An individual having exercised his right of entry by securing 
160 acres may buy of others by ordinary purchase as much more as 
he pleases; but he cannot acquire an acre from the government. 
If he does so, either by direct application in his own name, or by 
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employing another to make entry in the name of the latter and then 
convey to him, he at once becomes involved in conspiracy, perjury, 
and fraud. He violâtes the policy of fair play found in every dis- 
posai statute ever passed by Congress, designed to secure equal op- 
portunity for ail, and incidentally, but to a limited extent, to prevent 
monopoly. He thus cominits a fraud on the United States by se- 
curing its lands in a way not authorizéd by the law, and it is of no 
conséquence that the government, having olatained the money, suffers 
no pecuniary loss. A definite and important public policy has been 
violated and circunivented, which may be f rustrated either by avoiding 
the patent, or punishing the offender if he has sworn falsely or sub- 
omed perjury, or has conspired with his tool or dummy to commit 
the fraud. On the other hand, if the owner of 160 acres of coal land, 
holding by A'alid entry, purchases more coal land from another, by 
ordinar}', conveyance, without attempting to make any further entry 
either by himself or his agent, he not only violâtes no policy and com- 
mits no fraud, but simply takes the benefit of the important and favor- 
ed right of free and unrestricted aliénation; a right which has been 
nowhere more emphatically encouraged than by the courts of the 
United States in public land cases. This power of unlimited disposi- 
tion has always been a highly favored one. The pre-emption law de- 
clared that ail sales by the pre-emptor prior to the issue of the patent 
should be void, but in Myers v. Croft, 13 Wall. 291, 20 Sup. Ct. 562, 
the Suprême Court sustained the validity of a conveyance made the 
same day the certificate of purchase issued, and before the patent. 
This was upon the ground that the purpose of the statute was only 
to prohibit transfers of the right of pre-emption, not of the title to 
the land, équitable or légal. In Oliver v. Piatt, 3 How. 333, 410, 
411, 11 L,. Ed. 622, 657, Judge Story déclares that an agreement as 
to the purchase of lands at a public government sale is valid. In Fack- 
1er v. Ford, 24 How. 322, 16 L. Ed. 690, a contract to convey lands 
after they should be obtained from the United States was decreed to 
be specifically enforced, notwithstanding the act of March 31, 1830, 
denouncing contracts between persons designing to bid at public sales 
intended to suppress compétition. It was held that there was nothing 
in thé contract which could be construed as an agreement not to bid, 
or hinder others from bidding. In lyamb v. Davenport, 18 Wall. 31'/, 
21 L. Ed. ?59, it is held that contracts made by actual settlers on the 
public lands concerning their possessory rights and concerning the 
title to be acquired from the government are valid, unless forbidden 
by some positive law. And it is further held that a provision in a 
subséquent act of Congress, forbidding the future sale of the settler's 
interest before patent, so far from invalidating such contracts made 
before its passage, raises a strong implication in favor of their vaiidi- 
ty. And in Arnold v. Christy, 4 Ariz. 19, 33 Pac. 619, it was held 
that an applicant for désert lands, to be reclaimed by irrigation, may 
lawfully make a contract, before his title vests, to convey the land, 
because the statute does not déclare such contract void. This favored 
right of aliénation was adopted by the Secretary of the Interior as 
part of the System designed for the entry of coal lands. In the land 
office rules in force when the entries hère in question were made there 
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appears a provision for the transfer of the préférence right of an ap- 
plicant for coal lands, before making payment or receiving liis cer- 
tificate. In a circular issued in 1882, paragraph 37, p. 11, reads: 

"Assigiiraents of the right to purehase will be reeognized when properly ex- 
eeuted. l'roof anrl payment must be macle withni the prescribed period, which 
dates from the flrst day of the possession of tlie assiguor \yho Initiated the 
chvim." 

This practice is changed in the circular of 190?, wliich provides 
that the assignment of a préférence right of entry will not thereafter 
be reeognized. It was not until 190? that any provision was made 
in the rules requiring in the declaratory statement a clause that the 
application was made for the exclusive benefit of the applicant, and 
not, directly or indirectly, in whole or in part, in behalf of any other per- 
son. It is easy to see how the practice of the office, down to 1907, 
was calculated to create such an innocent though mistaken belief as 
existed in this case, that it was entirely proper and lawful for cntry- 
men to sell their claims. To apply now, in 1907, the changed rules, 
in place of the former liberality, is somewhat harsh, savoring, to some 
extent, of an ex post facto proceeding. Indeed, it is difficult to con- 
ceive how Congress could hâve adopted any policy exccpt that of 
free and unhampcred aliénation, without destroymg the practical val- 
ue of the coal lands. If the right to sell had been so restricted as to 
prohibit individuals to hold more than 100 acres, or corporations 
more than 320 acres, the field of transfer would be so restricted as to 
seriously impair the favored power o£ sale, and a grcat part of the 
value of the lands would be thus taken aw'ay. It is well settled that 
Congress has no power or authority over land after patent issued. 
Morgan v. Rogers, 79 Fed. 577, 25 C. C. A. 97, writ of error dis- 
missed Rogers v. Morgan, 173 U. S. 702, 19 Sup. Ct. 879, 13 L. Ed. 
1185 ; Johnson v. Drew, 171 U. S. 93, 100, 43 L. Ed. 88, 18 Sup. 
Ct. 800. 

It does not appear in this case, either from the indictment or évi- 
dence taken by the commissioner, that the corporation made entries 
through agents or dummies. On the contrary, the proof is that cer- 
tain of the défendants, nine in number, having made applications for 
coal lands, and having the right to enter them on payment of the 
government priée, made a proposai to the corporation to sell their 
interests or préférence rights in the lands for $350,000 stock for their 
claims, amounting to about 9,300 acres of coal land, oil land, and 
minerai land. This proposai was accepted by the corporation De- 
cember 12, 1902, and the corporation proceeded to acquire the title 
to a considérable part of the lands covered by the proposition. As to 
the coal lands the method employed was for the company to furnish 
the money to complète the entries in the names of the respective claim- 
ants, by whom the money was paid at the land office, and upon patents 
issuing to them they conveyed to the corporation. Had any evil in- 
tent been présent, any fraudulent purpose, any consciousness of wrong- 
doing, any concealment or false représentation, it might not be diffi- 
cult to find in thèse facts a fraudulent and corrupt intent to defraud 
the United States by fictitious, simulated, or dummy entries, in which 
the corporation was the real entryman, and the défendants mereh' 
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its agents or instruments to enable it to carry ont a perversion or éva- 
sion of the statute. But in the absence pf ail thèse sinister motives, 
and in view of the settled right of free disposition, encouraged by the 
government itself through the rule of the land office already refer- 
red to, it becomes entirely clear that no fraud was either committed 
or intended, and that the indictment charges, and the évidence shows, 
no criminal ofifense. 

In ail the cases which hâve occurred under the coal land statute, 
there was actual fraud, and perjury, and dummy entrymen. In U. 
S. v. Trinidad Coal & Coking Co., 137 U. S. ICO, 11 Sup. Ct. 57, 34 
L,. Ed. 640, which was a bill in equity to set aside patents, the cor- 
poration hired its own servants and officers, some of whom had 
had the benefit of the law, to take up and convey to it coal lands. 
There was fraud and perjury and indirect entry through dummy 
claimants. In U. S. v. Lonabaugh, U. S. District Court of Wyoming, 
July 19, 1907 (unreported), a conspiracy \vâ5 charged to be carried 
out by défendants procuring entrymen to make false, fictitious, and 
fraudulent entries and convey to some one of défendants, or to a cor- 
poration, in collusion with défendants and for their use and benefit, 
thereby enabling défendants or said company to fraudulently acquire 
from the United States large tracts of coal lands in excess of the 
amount allowed by law. The second count of the indictment charged 
a fraudulent, fictitious, and dummy entry, under the homestead act, al- 
leging that the entryman never made any settlement or improvement, 
nor had any résidence on the land. The court charged the jury that 
thepower of sale, and of purchase of coal lands is absolute and un- 
restricted, but that neither an individual nor corporation having once 
entered its quota could acquire additional lands by getting some one 
else to acquire the title for their benefit. The case is thus made to turn 
on the vital point of this case, whether the corporation hère interested 
purchased the lands, or acquired them by indirect or dummy entries. 
And in U. S. v, Robbins, U. S. District Court of Utah, Sept. 2, 1907 
{unreported), the indictment charged a conspiracy to acquire lands by 
fictitious and dummy entries made by pther persons, with money fur- 
nished by défendants and in secret trust for them, with intent to de- 
fraud the United States. The indictment was sustained on demurrer 
by Judge Marshall, who held that a conspiracy to defraud, in order to 
fall within the prohibition of section .5440, must contemplate active 
déception, and not merely a failure to disclose ail the facts, provided 
nothing was done to mislead. But he further held that the gist of 
the conspiracy there charged was to give the entries a false appear- 
ance for the purpose of misleading, under the rule applied in Stewart 
v. Wyoming Ranche Co., 138 U. S. 383, 388, 9 Sup. Ct. 101, 33 L. Ed. 
439, and Tyler v. Savage, 143 U. S. 79, 13 Sup. Ct. 340, 36 L. Ed. 82. 
Itwill be obseryed that in ail of thèse cases ruled under the coal land 
statute the entries were indirect, and fictitious, and that active fraud 
was employed, with intent to knowingly and willfuUy defraud the 
United States, while in this case ail of thèse odious éléments are en- 
tirely absent. 

It is, howeyer, urged. in this case, vi'ith much persistency and abili- 
ty, that the scheme disclosed in the indictment and évidence bef ore 
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the commissioner was to per^'ert the settled policy of the coal land 
purchase statute adopted to secure fair play and prevent monopoly, 
by giving one man only one entry, and restricting the amount acquired 
to 160 acres and 320 acres respectively. This leads to a brief dis- 
cussion of the législation of Congress in disposing of the public do- 
main. It is believed that such discussion will tend to clear up the 
question of policy involved in the coal land statute. 

The first plan of disposai was by cash entry after auction sale, 
which finally took permanent form in the act of April 24, 1820, and 
remained in force for 70 years. Its great purpose was to create small 
tenures — small estâtes in the possession of individual owners — rather 
than the création of large estâtes in single ownership, involving leases 
and tenants, and possibly slave labor. The auction feature secured 
fair play by giving ail an equal opportunity to bid. Eldred v. Sexton, 
19 Wall. 195, 22 h. Ed. 146. At the end of a short period the pub- 
lic sale was closed, and ail unsold lands ofïered at cash entry. While 
any one might buy ail he could pay for, yet as there was no incentive 
to acquire large estâtes, no transportation, little money and no agri- 
cultural machinery, the cash entry act operated to create in the north- 
wcstern territory free proprietors by the million, and thus hasten the 
civil war, and dominate the settlement of the stupendous questions of 
national sovereignty, state rights, and slavery. This happy policy of 
creating small tenures was worked ont by natural économie forces, 
operating upon and in harmony with the cash entry act, rather than 
by anything written in the act itself. But by the pre-emption act of 
1841, and the homestead act of 1862, the policy o£ encouraging small 
holdings is expressly adopted, and secured by rigid safeguards. The 
pre-emption law, passed after the fîood tide of entries of 1836 had 
somewhat subsided, providcd one pre-emption for one claimant, re- 
quired an affidavit that he had not settled to sell on spéculation, and 
that he had not made any contract or agreement by which the title 
he might acquire should inure to another's benefit. It also contained 
a prohibition of sale before patent, which, as already seen, was re- 
stricted by the Suprême Court in Myers v. Croft to mean sales before 
certifîcate, or sales of the right of entry. The purpose of this act 
was thus to secure fair play by giving ail an equal chance, to give 
one person only 160 acres, to continue the important policy o£ creat- 
ing small estâtes, and to relieve conditions which had grown up under 
the cash entry law in certain localities favored by nature as prospec- 
tive centers of population, by preventing spéculation. Although the 
pre-emption act contained sweeping provisions encouraging small ten- 
ures, which are entirel}' wanting in the coal land act, no case has 
ever decided and no one ever supposed that it was intended to pre- 
vent monopoly. Such an inference would hâve been utterly incon- 
sistent with the existence of the free and favored power of unre- 
stricted aliénation, so greatly extended in Myers v. Croft. A mo- 
nopoly, as generally defined or understood, is the exclusive control 
of supply and price, due either to a single ownership of a large part 
of the sources of supply, or unity of action among a large proportion 
of the owners of such sources. With monopoly in this sensé neither. 
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the pre-emption act nor the land act has anything to do, since there 
,is nothing in either to prevent any person having sufficient means 
acquiring acres by the million under the policy of free disposition so 
greatly favored by the United States courts. The homestead act of 
1868 simply continued the policy of the pre-emption law by including 
its provisions encouraging fair play, prohibiting spéculation, in ad- 
dition to giving a free home, with the same right of free disposai 
after certificate issued. The same policy was continued, though per- 
haps misapplied, in the stone and timber law of 1878. The adminis- 
tration of this act, which I cannot help thinking an unfortunate ex- 
ercise of congressional power, has, I think, done more to create what 
is called the "land conscience" than ail other land laws combined. 
When the government offers lands worth thousands or tens of thou- 
sands for a small percentage of their actual value, it is hardly to be 
expected that fraud can be prevented. A giittering teniptation is 
held up, and it is not strange that weak human nature has yielded to 
it. In the coal land purchase act of 1873 a single one of the poli- 
cies disclosed by the former acts lias been retained. The policy of 
fair play, equal opportunity to acquire tlie land, most clearly appears, 
but without anything to discourage spéculation or prior contract. It 
is most natural that the Interior Department, during an administra- 
tion of 30 years, should hâve expressly encouraged sales or trans- 
fers of the right of entry. It is true that Mr. Justice Harlan, in the 
Trinidad Coal Company Case, 137 U. S. 160, 169, 11 Sup. Ct. 57, 
34 L. Ed. 640, says that the object of the restrictions as to quantity 
was manifestly to prevent monopoiies in thèse coal lands. But in 
this he means nothing more than that the policy of fair play and the 
initial création of small estâtes was continued. Any other construc- 
tion of his language, in view of the right of free disposai, and the 
express encouragement of the sale of rights of entry by the depart- 
ment, seems impossible. 

No criminal conspiracy appearing either in the indictment or évi- 
dence, and no probable cause for believing petitioners guilty, ail of 
the petitioning défendants should be discharged from imprisonment. 

Two other questions are presented, and hâve been fully argued: 
Venue or jurisdiction, and the statute of limitations. The commis- 
sioner decided that the alleged conspiracy was formed in Wisconsin, 
and this conclusion is fully approved. No other is possible from the 
évidence. But the commissioner further held that overt acts in Colo- 
rado transferred the locus of the conspiracy to Colorado, so that the 
allégation of the indictment that the conspiracy was formed in Colo- 
rado could thus be proved. He thus held that there was évidence 
upon which a jury might convict in that state, assuming, as he did, 
that a crime had been actually committed. 

As to the statute of limitations the commissioner decided in con- 
formity to the rule of Ware v. U. S. (C. C. A.) 154 Fed. 577, that 
overt acts occurred within three years before the finding of the in- 
dictment, and were done with the conscious participation of défend- 
ants; and his conclusion was that the prosecution is not barred by 
the statute of limitations. 
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In view of the conclusion reached in this case it is unnecessary to 
décide either of thèse questions. The first one is disposed of in Ar- 
nold V. Weil, decided herewith. 

An order will be entered discharging the défendants. 



ARNOLD V. WEIL, U. S. Marslial. 
(District Court, E. D. WiSL-onsin. Xoveniber 15, 1007.) 

1. CONSPIRACY— CONSPIKACY TO DeFRAUD UXtTED StAÏBS— SUFFICIENCY OF In- 

mCTMBST. 

Au indictment under Kev. St. | 5440 [U. S. Conip. St. 1901, p. .3670], 
for conspiracy to defniud tlie Uiiitecl States, charges an offense wliere It 
avers tlie purpose of the conspiracy to be to acquire coal lauds of the 
United States by means of taise, tictitious, and fraudulent entries and ap- 
plications, and to indnce and Iiire others to ni.'ilœ liive entries, at the Gost 
and for the beneflt of défendants to whom snch entrymen were to convey 
the lands so entered, and where it fully sets ont sucli means and overt acts 
conuuitted for the purpose of efïoctiug the objeet of such conspiracy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 97.1 

2. Ckiminal Law— Conspiracy— Vfsue of PnosEcriioN— Kenewal of Oveet 

AcïS. 

Where a conspiracy to defraud the United States of public lands was 
originally formed in one fédéral district, but was <'arried ont by means of 
false and fraudulent entries of such lands in another district, niade witli 
the knowledge and consent of ail the conspirators, each of such overt 
acts constituted a renewai of tlie conspiracy in the latter district, and tlie 
offense may be proseeuted in either district. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Crimiual Law, 
§ 232.] 

Habeas Corpus. 

Hugh Ryan and W. J. Turner, for petitioner. 

E. J. Henning, Asst. U. S. Atty., for the Government. 

SANBORN, District Judge. This is a habeas corpus proceeding 
similar to that of Pereles v. Weil (decided herewith) 157 Fed. 419. 
The indictment covers 108 j^ages of typewriting, and contains 4 counts. 
It is of an entirely différent character from that in the Pereles Case. 
The first count charges a willful and corrupt conspiracy to make falsg, 
fictitious, feigned, illégal, forged, and fraudulent entries and filings, to 
induce, persuade, and hire other persons to make like entries ; to make 
false, fictitious, feigned, forged and fraudulent papers, statements, and 
affidavits ; and to make false statements to the land officers, knowing 
them to be false, fraudulent, forged, and untrue, in order to induce 
theni to act otherwise than they would if they had known of such 
falsity, fraud, etc. It is further charged that défendants were to fur- 
nish the money to make such entries, and take conveyances from such 
persons to défendants, or to a corporatioia to be thereafter formed. The 
means by which the conspiracy was to be eft'ected are fully and ex- 
plicitly stated, as weil as a large number of overt acts donc to effect its 
objeet. The second cotmt charges a similar conspiracy entered into at 
a différent place. The third count charges a similar conspiracy made 
by défendants with other and dififerent persons, and relating to other 
coal lands. The fourth count charges a conspiracy to make and présent 
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fâlsê, forged, and fraudulent filings, déclarations, affidavits, and other 
papers to the land officers at Glenwood Springs, Colo., relating to coal 
land entries, and to hire entrymen, cause dummy entries to be made, 
etc. The means are fully set oùt, and the respects in which the papers 
were false are fully stated, the papers being copied in full in this 
count. 

This indictment is complète in form, supplying with the greatest 
particularity and détail the facts showing an intentional and delib- 
erate f raud, knowingly perpetrated. Considérable testimony was taken 
by the commissioner, who decided that probable cause existed. On 
ail the testimony it is cleiar that the prima facie force of the indictment 
against the petitioner was not overcome. 

No question of the statute of limitations arises in this case, the con- 
spiracy being charged to haye been made within three years. The com- 
missioner found, however, and the proofs showed, that the conspiracy 
was enteréd into in Milwaukee, Wis., but that it was renewed by a\'ert 
acts in Colorado, so that the allégation that it was fornied in Colorado 
is capable of prbof. This finding raises the question of venue, and of 
the jurisdiction of the District Court of Colorado, and whether the pe- 
titioner Arnold has the constitutional right to be tried in this district, 
where the conspiracy was fonned, or whether the crime is deemed to 
hâve been committed in Colorado, where the overt acts occurred. 

The sixth amendment provides that the accused shall hâve the right 
to a trial by a jury within the state or district where the crime was 
committed, which district shall hâve been previously ascertained by 
law. Ail the overt acts charged were done in Colorado, and the ques- 
tion thus raised whether the conspiracy was formed both in Wisconsin 
and Colorado, and may be prosecuted either in this district or the Dis- 
trict of Colorado, at the option of the United States. Hère the crime 
was fîrst corhmitted in Wisconsin, and would hâve been indictable 
there, at any lime after the first act done in Colorado to efïect its ob- 
ject. Is each such act a conspiracy in such sensé that it may be said 
that défendants hâve, at the place where the overt act is done, con- 
spired to defraud the government? Having conspired in Milwaukee 
to defraud the government through coal land entries, three of the de- 
fendants, as charged in the statement of overt act No. 1, filed in the 
land office at Glenwood Springs several papers connected with two 
entries. This act, it is said, was a conspiring in Colorado by renewing 
or continuing the Wisconsin agreement. The act done in Colorado 
being done to carr)' out the prior agreement made irt Wisconsin, and 
thus with the continuing consent and approval of ail, is the act of ail, 
through their agent and co-conspirator, and évidence against ail. 
Surely it does not require any great stretch of logical principle to say 
that the conspirators hâve agreed again, hâve renewed the conspiracy, 
or continued it, whenever and wherever one or more act for and with 
the approval of and under the direction of ail. 

This question is referred to but not decided in Hyde v. Shine, 199 
U. S. 62, 2,5 Sup. Ct. 760, 50 L. Ed. 90. The court says: 

"As the Indictment in this case charges that the conspiracy was entered in- 
to in the city of Washington, it becomes unnecessary to consider whether an 
indictment will lie within the jnrisdiction where the overt act was committed. 
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althougli tliere are many authorities to that effect. King v. Brisac, 4 IJast, 
164; PeopJe v. Matlier, 4 Wend. (N. Y.). 229, 21 Ain. Dec. 122; Commonwealth 
V. Gillespie, 7 Serg. & R. (Pa.) 460, 10 Am. Dec. 475 ; Xoyes v. State, 41 N. 
J. Law, 418 ; Commonwealtli y. Corlies, 3 Brewst. (Pa.j 575. We hâve our- 
selves declded tliat, if tlie couspiracy be eutered iiito within the jurisdiction 
of the trial court, the indictment will lie there, though the overt act is shown 
to hâve been committed in another jurisdiction, or ève» in a forelgn eountry. 
Dealy v. United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545 ; Palliser 
V. United States, 136 U. S. 257, 10 Sup. Ct. 1034, 34 L. Ed. 514 ; King v. Brisac, 
4 Bast, Rep. 164 ; Rev. St. § 731 [U. S. Comp. St. 1901, p. 585]." 

Many other reported cases hold that an overt act renews or con- 
tinues the original offense so as to take the case ont of the statute of 
limitations, and thèse cases seem to bs in point on this question also. 
Commonwealth v. Bartilson, 85 Pa. 482; Ochs v. People, 124 111. 399 
16 N. E. 662 ; People v. WilHs. 23 Mise. Rep. 568, 53 N. Y. Supp. 808 
U. S. V. Greene (D. C.) 100 Fed. 941 ; U. S. v. Greene (D. C.) 115 Fed 
343 ; U. S. V, Greene (D. C.) 146 Fed. 888 ; Insurance Go. v. State 
75 Miss. 24, 23 South. 99 ; McKee v. State, 111 Ind. 378, 12 N. E. 510 
Raleigh v. Cook, 60 Tex. 438 ; U. S. v. McAndrews (C. C.) 149 Fed 
823 ; vSwift v. U. S., 196 U. S. 400, 25 Sup. Ct. 276, 49 L. Ed. 518 
U. S. V. Howell (D. C.) 56 Fed. 21-34 ; U. S. v. Babcock, 3 DiU. 581 
Fed. Cas. No. 14,487 : U. S. v. Brace (D. C.) 149 Fed. 874 ; U. S. v 
Bradford (C. C.) 148 Fed. 413 ; Id. (C. C. A.) 152 Fed. 617 ; U. S. v 
Noblan, Fed. Cas. No. 15,896; Ware v. U. S. (C. C. A.) 154 Fed 
577; Lorenz v. U. S., 24 App. D. C. 337. 

It is true that there are many fédéral cases deciding that the offense 
does not consist of both the conspiracy and the acts donc to effect its 
object, but of the conspiracv alone. Û. S. v. Britton, 108 U. S. 199, 
2 Sup. Ct. 531, 27 L. Ed. 698 : Dealy v. U. S., 152 U. S. 539, 14 Sup. 
Ct. 680, 38 L. Ed. 545. As Judge Dyer said in U. S. v. Goldberg, 7 
Biss. 183, Fed. Cas. No. 15,233, the overt act must not be one which 
is part of the conspiracy, nor one of a séries of acts constituting the 
agreement or conspiring together, but must be a subséquent independ- 
ent act, following a complète conspiracy. This follows the décision of 
Judge Benedict in U. S. v. Donau, 11 Blatchf. 168, Fed. Cas. No. 14,- 
983. It is not necessary that an indictment should show how the overt 
act would tend to effect the object of the conspiracv. U. S. v. Sanche 
(C. C.) 7 Fed. 715 ; U. S. v. Boyden, 1 Lowell, 266^ Fed. Cas. No. 14,- 
632. It is urged that this uniform course of décision as to the nature 
of a conspiracy, showing that the overt act is no part of it, but a dis- 
tinct and independent act, indicates that such an act cannot make, or 
renew, or continue the conspiracy, but simply opérâtes to make the of- 
fense subject to prosecution, eut off the locus pœnitentise, and operate 
as évidence of the offense, and is a démonstration that the décisions re- 
ferred to are not correctly decided. This is a vexed question, and will 
in the end, I believe, be determined by the Suprême Court more with 
a view of promoting substantial justice under the sixth amendment, 
than from any considération of logical or theoretical principles. Until 
it is settled by that court thèse décisions should be followed, although 
such a rule may operate unjustly by compelling the removal of the ac- 
cused to distant states for trial. 

The pétition is dismissed. 
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INTERSTATE COMMERCE COMMISSION v. HARRIMAN et, al. 
(Circuit Court, S. D. New York. January 15, 1908.) 

1. Commerce — Intebstate Commerce — Powebs or Interstate Commerce Com- 

mission. 

One purpose of the Interstate commerce législation is to compel Inter- 
state carriers to perform their commercial functions adequately, and, un- 
der the power sr>eciflcally given the Interstate Commerce Commission, to 
ascertain the "cost and value of the carriers property," and, as affeeting 
the ability of a carrier to perform sucU adéquate service, tlie commission 
has authority to inquire into purchases of property made by it, the priées 
paid, and the lawfulness and propriety of its acquisition, 

2. Same — Investigation — Scopb of Resolution. 

A resolution of the Interstate Commerce Commission ordering an in- 
vestigation and inquiry into consolidations and combinations of carriers 
subject to the Interstate: commerce act and the relations exlsting between 
them, "including community of interests therein and the practices and 
methods of such carrière afCecting the movement of Interstate commerce," 
to ascertain whether the same "resuit in violation of said act or tend to 
defeat its puiposes," Is broad enough to includc an Inquiry into a pur- 
ehase by such a caiTier of stock in other Connecting or competing car- 
riers from its own officers or directors, the price paid for the same, and 
. what, if any, profit such pfficera or directors made tbereon ; but it does iiot 
authorize an inquiry as to vs'hether the action of the directors of a rail- 
road Company in withholding public annomicement of the déclaration by 
them of an increased dividend was for the purpose of private spéculation 
in the stock. 

3. Same— Powebs op Commission— Institdtin g Investigation. 

The Interstate Commerce Commission has plenary power to institute an 
Investigation into any matter within its jurisdiction, as well as to pro- 
ceed on eomplaints filed before tt. 

4. United States— Powebs of Congress— Investigations. 

The powers of Congress in respect to Investigation and législation are 
not absolutely identical ; but the power of investigation is the wider and 
extends to matters on which it could not constitutionally legislate direct- 
ly, if they are reasonably ealculated to afford information useful and ma- 
terial in the framing of constitutional législation. 

5. Same— Régulation of Interstate Commerce- Powebs of Congress. 

While Congress has no power under the interstate commerce clause of 
the Constitution to legislate directly with respect to a purchase by a state 
corporation engaged In interstate commerce of property from its directors, 
even though such purchase should be at a price so excessive as to be illé- 
gal or fraudulent as between the parties, yet having power to regulate the 
opérations of such corporations as interetate carriers, as well with re- 
spect to their finances as other instrumentalities, it may lawfuUy require a 
disclosure aS to such transactions. 

6. Witnesses— Confidential Relations— Person Entitled to Assebt Pbiv- 

ILEGB. 

A banker Is not privlleged to withhold information as to the identity of 
a person depositing securities with his bank when such information is 
materlal in a lawful Investigation, Judicial or législative. 
r [Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, § 744.] 

On Application for Order Requiring Respondents to Answer Cer- 
tain Questions Propounded by Petitioner. 
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Frank B. Kellogg;, Cordenio A. Severance, Henry L. Stimson, U. S, 
Atty., and Félix Frankfurter, Asst. U. S. Atty., for Interstate Com- 
merce Commission. 

Robert S. Lovett, John G. Milburn, and John C. Spooner, for re- 
spondent Harriman. 

Paul D. Cravath and Walker D. liines, for respondent Kahn. 

HOUGH, District Jndge. On November 15, 1906, an order was 
passed by the petitioner as follows: 

"Whereas, It appears to tlie commission that consolidations and combina- 
tions of carrière subjeet to the aet, and the relations now and lieretofore ex- 
isting between sueli carriers, including eomnuniity of interests tlierein, and 
tlie practiees and methods of sueh carriers affecting the niovement of in- 
terstate commerce, the rates received and facilities furnished therefor, sliould 
be made the subject of investigation by the commission, to the end that it 
may be fully informed in respect thereof, and to the further end that it may 
be ascertained whether such consolidations, combinations, relations, communi- 
tj' of interests, practiees, or methods resuit in violation of said act or tend to 
defeat its purposes, it is ordered that a i>roceeding of investigation and in- 
quiry into and concerning the matters ahove stated be, and the same hereby is, 
instituted," etc. 

The "act" referred to in the order qiioted is the "act to regulate com- 
merce" of 1887, as amended by simdry statutes to and including that 
commonlv known as the "Hepburn Bill" of June 29, 1906. 34 Stat. 
584, c. 3591 [U. S. Comp. St. Supp. 1907, p. 893]. Pursuant to the 
order quoted, testimony was taken in many parts of the covmtry, and 
at certain sessions held within this district Messrs. Harriman and 
Kahn were summoned as witnesses. The testimony shows that from 
1897 or thereabouts to and including the period of investigation Mr. 
Harriman was an officer of importance in the Union Pacific Railroad 
Company, a corporation of the state of Utah. During a portion of the 
time mentioned he was the président of the company, and during ail 
the time a director and member of the executive committee ; the pow- 
ers of that committee being "to manage and direct ail the business and 
afifairs of the company in such manner as such committee shall deem 
best for the company's interest in ail cases in which spécifie directions 
shall not hâve been given by the board" of directors. Mr. Kahn is a 
member of the firm of Kuhn, Loeb & Co., which fîrm bas had many 
financial dealings with the Union Pacific Company, and until 1906 he 
was himself a director and member of the executive committee. In 
1901 the Union Pacific issued its convertible bonds in the sum of $100,- 
000,000 par, and caused one of its controlled companies, the Oregon 
Short Line, to issue bonds amounting to $45,000,000 par. With the 
proceeds of the sale of thèse bonds, and afterwards with the profits 
resulting from the sale of securities allotted to it in the distribution of 
assets of the Northern Securities Company, the Union Pacific pur- 
chased large quantifies of the stock of other railway corporations ; and 
it also acquired a great, if not controlling, interest in the capital stock 
of the Southern Pacific Company, a "holding" corporation of Ken- 
tucky. By purchase the Union Pacific obtained many millions par 
value of the stocks of the Chicago & Alton, Atchison, Topeka & Santa 
157 F.— 28 
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Té, Illinois Central, St. Joseph & Grand Island, and New York Cen- 
tral & Hudson River Railroads. The Chicago & Alton stock was pur- 
chased at a price fixed by a committee of three, of whom Mr. Harri- 
man was one, and Messrs. Kuhn, Loeb & Co. acted as stock depositary 
for the purpose of facilitating the sale. Thèse facts having appeared, 
Mr. Harrimaii was asked, "]3id you own any (stock) that was so de- 
posited?" and this question he declined to answer. Mr. Kahn was 
asked whether the directors or any of them of the Union Pacific were 
owners of any part of the Chicago & Alton stock so.sold through 
his firm, and the séries of questions embodying this inquiry he de- 
clined to answer. The Illinois Central stock was acquired by the Union 
Pacific in part directly from Mr. Harriman and two other directors of' 
the Union Pacific Company, and the rest from Messrs. Kuhn, Loeb & 
Co. acting for individual clients. Thèse facts having appeared, Mr. 
Harriman was asked whether he had acquired any portion of the Illi- 
nois Central stock sold by him, with a view of selling it to the Union 
Pacific, also whether he had procured it at a lower price than that 
paid him by the Union Pacific, and, further, whether he had any in- 
terest in that portion of the stock sold the Union Pacific by Messrs. 
Kuhn, Loeb & Co. ; and thèse questions he declined to answer. Mr. 
Kahn was asked with respect to the Illinois Central transaction how 
much, if any, of the stock of that company was held and sold by his 
firm in the interest or for the benefit of any or ail directors of the 
Union Pacific Company, and this question in divers forms he declined 
to answer. As to the Atchison, Topeka & Santa Fé stock, some évi- 
dence was adduced tending to show that Mr. Harriman and certain 
other directors of the Union Pacific had personally acquired large quan- 
tities thereof. Inquiry was then addressed to Mr. Harriman as to 
whether the Atchison stock purchased by the Union Pacific was a 
part of the block held by himself and his fellow directors; and this 
question he declined to answer. The St. Joseph & Grand Island stock 
purchased by the Union Pacific was admittedly bought from Mr. Har- 
riman, who was then président of the St. Joseph road. When asked 
when and at what price he had obtained the stock so sold by him 
to the Union Pacific, he declined to answer. It having appeared with ' 
respect to the New York Central & Hudson River stock that a large 
quantity had been purchased by the Union Pacific at priées testified to, 
Mr. Plarriman was asked whether any of the directors of the Union 
Pacific Railroad were interested directly or indirectly in this stock at 
the time it was bought, and he declined to answer. And, lastly, it ap- 
peared that in August, 1906, the Union Pacific largely increased its 
dividend rate, and that announcement of the fact of increase was de- 
layed for two days by the executive committee of which Mr. Harriman 
was then chairman. On being asked whether he or any other director 
had bought Union Pacific stock in anticipation of this increased divi- 
dend, he declined to answer. 

The questions ' under considération may be divided as foUows: (1) 
The numerous interrogatories relating to stock bought by the Union 
Pacific. The évident object of ail thèse questions is to confirm or dis- 
sipate the suspicion that Mr. Harriman and other directors of the 
Union Pacific expended the funds of their company in purchasing 
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stocks at priées higher than should hâve been paid, or in buying stocks 
that should not hâve been purchased, being moved thereto by the pri- 
vate profits arising from the transactions. (2) The question relating 
to purchases of Union Pacific stock, the obvious purpose of which is 
to ascertain vvhether Mr. Harriman or his fellovi' directors used their 
knowledge of an intended dividend increase to speculate in the stock 
of their own company, the market price of which sliarply appreciated 
when the increase became pubhcly known. 

The grounds assigned by the witnesses for the several refusais to 
answer may be summarized as foUows : (1) The questions propounded 
are not pertinent, relevant, or material to any inquiry stated or defined 
by the resolution of the Interstate Commerce Commission first above 
quoted. (2) Said resolution or order was an improper method of orig- 
inating inquiry by the commission, as the only procédure properly 
bringing the powers of the commission into opération is a complaint by 
some person, firm, or corporation duly presented to the commission, 
and heard after notice to the party concerning whom the complaint is 
made. (3) If, however, it be not necessary to base an investigation 
upon a complaint, and if the resolution or order be broad enough in 
its language to cover the questions propounded, then the commission is 
not empowered either to pass the resolution, or make the order or ask 
the questions by any statutory grant of power, the only existing grant 
being the interstate commerce act, and no language of that act justi- 
fies the resolution. (4) If, however, Congress has assumed to grant 
statutory pOwer authorizing such procédure as well as the questions 
under considération, then such congressional grant is unconstitutional, 
inasmuch as Congress itself could not press thèse questions, because 
they do not relate to commerce among the several states, nor to any 
transactions in such commerce, and, a fortiori, Congress cannot dele- 
gate to the commission a power not possessed by itself. In thèse ob- 
jections both respondents join, but Mr. Kahn further urges: (5) That, 
having testified truthfully to ail transactions either of his own or of his 
firm, he is protected from divulging the identity or private afifairs of 
his firm's "clients" ; i. e., those customers who deposited with Kuhn, 
Loeb & Co. certain stock to be sold. 

1. Whether the language of the petitioner's resolution is broad 
enough to justify the questions dépends upon the view taken of the 
purposes of the interstate commerce law. It is clearly stated that what 
(inter alia) the commission wishes to ascertain is whether the "rela- 
tions" existing between carriers subject to the act and "community of 
interests," if any, existing among them, "tend to defeat" the purposes 
of the act. That the ownership by one such company of very large 
blocks of the capital stock of other companies créâtes a relation between 
the corporations involved, and also a community of interest in quite a 
peculiar sensé, is not open to doubt; and, if such relation is produced, 
and community of interest created, by expenditure of assets at inflated 
priées, or primarily for the benefit of those directors who both buy and 
sell the stocks purchased, such unwise, immoral, and perhaps unlaw- 
ful investment of trust funds docs most effectually tend to defeat the 
purposes of the act, unless such purposes be quite différent from those 
generally supposed to hâve been asserted by Congress in enacting the 
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statute. The purpose of this législation is to compel iiiterstate car- 
riers to perfonn their commercial functions adequately, and that word 
includes the idea of economy, while amongthe powers specifically given 
the commission is that of ascertaining the "cost and value of the car- 
rier's property." It is not possible to fulfill the duties thus conferred 
without investigating, not only the existence of certain items of prop- 
erty, their lawfulness in the owners' hands, and the price at which they 
are carried on the books, but also the motives actuating the purchase as 
affecting either the truth of the price alleged, or its propriety. Mr. 
Harriman, by counsel, asserted before the commission that the Union 
Pacific Company could mortgage its Interstate railway for anj'thing it 
pleased, and invest the proceeds of the hypothecation in anything 
permitted by the laws of Utah at priées and from vendors not open to 
investigation or criticism by the commission. From this premise it 
mus't follow that any interstate carrying company creatèd by state lavv 
may ruin itself through improvident investments, and thereby become 
wholly unable to fulfill its carrying functions, and yet do nothing which 
(in the language of the resolution) will tend to defeat the purposes of 
the act. I believe this to be a fair statement of respondents' position, 
and such statement is its own réfutation. AU the questions relating 
to the purchase of stock are therefore in my opinion within the pur- 
view of the resolution. The question relating to possible spéculation 
in Union Pacific shares seems to me to stand in quite a différent light. 
The dividend had been declared, its amount or rate is not in question, 
presumably it had been earned, but, whether advisedly declared or not, 
the deed had been done and the corporate act completed. Whatever 
the moral aspect of the alleged or suggested action of the executive 
committee or of ail the directors, I do not see how the withholding 
of information from the public after dividend declared tended to de- 
feat the purposes of the act or impair the ability of the Union Pacific 
to perform its duties as an interstate carrier. 

3, 3. The contentions that an inquiry instigated or originated by 
the commission itself is not wàthin the statutory grant of power, and 
that a complainant is necessary to set in motion whatever powers the 
commission possesses, are clearly opposed to the practice of many 
years, and to the necessary resuit of some décisions by the highest tri- 
bunal. The Matter of Enterprise Steamship Co., 11 Interst. Com. R. 
587, is an important case of an investigation begun by an "informai 
complaint" into a matter over which the commission had no power. 
Such investigation was purely for information as a groundwork for 
recommendation. It also appears that the Northern Securities Case 
grew out of a resolution of inc[uiry worded almost exactly like the 
one first above quoted, while it is expresslv recited in Interstate Com- 
merce Commission v. Brimson, 154 U. S. 405, 14 Sup. Ct. 1128 (38 L. 
Ed. 1047), that Mr. Brimson was summoned to testify in a matter 
which "the commission of its own motion decided to investigate." The 
same judgment expressly recognizes (page 473 of 154 U. S., page 1131 
of 14 Sup. Ct. [38 L. Ed. 1047]) that Congress has by the act m 
question given the commission power to "investigate the whole sub- 
ject of interstate commerce, and in that way to obtain full and accurate 
information of ail matters involved in the enforcement of" the act; 
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and the commission is also "endowed with plenary administrative 
power to supervise the conduct of carriers, to investigate their affairs, 
their accounts and their methods of dealing." Texas & Pacific Ry. v. 
Abilene Cotton Oil Ce, 204 U. S. 438, 27 Sup. Ct. 354, 51 L. É^d. 553. 
There is therefore a congressional grant of power as ample as the 
subject in ail its ramifications demands, and especially extending to 
the accumulation of information on matters, knowledge of which is 
material to the full enforcement of the statute; and such grant of 
power covers original investigation, as well as inquiry into the truth or 
talsity of definite statements of fact made by parties in quasi judicial 
proceedings begun by complaint or pétition. 

4. This objection suggests several inquiries, ail argued with great 
ability, of surpassing interest, and deserving the prompt attention of 
the highest court: (a) Could Congress itself legislate upon the sub- 
jects reasonably suggested by the questions under considération? (b) 
If Congress could not so legislate, are the matters so reasonably sug- 
gested within the congressional power of investigation, assuraing that 
the powers of législation and investigation are not coterminous, and 
that the power of investigation is the larger ? (c) Would congressional 
action, either in forcing answers to the questions in hand or legislating 
on any matter suggested by them, trench upon the powers of the states, 
by assuming to regulate, govern, or visit a state corporation in matters 
not relating to commerce as that word is used in the fédéral Consti- 
tution ? 

4a. This query as put and answered by respondents assumes that 
should the answers show certain directors of the Union Pacific to hâve 
sold property of their own to that corporation at priées aliunde proven 
to be inflated, or giving abnormal or even unlawful profits to the ven- 
dors, or to hâve so sold property of a kind unwise or illégal for their 
corporation to possess, yet Congress could not punish the act of 
either director or corporation by the application of any existing stat- 
ute or the passing of any constitutional law. From this premise it is 
argued that what fédéral power cannot cure or punish, that it cannot 
inquire into. I think it is true that if any director or directors of a 
State corporation engaged even wholly in interstate or foreign com- 
merce are guilty of malfeasance in office, in efïect make away with cor- 
porate funds, or are privy to the waste or devastavit thereof, Congress 
can afford no direct remedy for that particular kind of wrongdoing 
under the authority of the commerce clause of the Constitution. This 
is but a statement of conditions adverted to in both the prevailing and 
dissenting opinions in the récent Employers' Liability Cases. Howard 
V. minois Central R. R. Co. (S. C. U. S., Jan. 6, 1908) 28 Sup. Ct. 
141, 53 L. Ed. . Justice White remarked that it was contended : 

"That because one engages In interstate commerce he thereby submlts ail 
hls business eoneems to the regulatlng power of Congress. To state the propo- 
sition is to réfute It" 

And Justice Moody observed that: 

"Of course, the power to regulate commerce does not anthorlze Congresa to 
oontrol the gênerai conduct of persons engaged therein," 
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But respondents' statement of the problem, while laying clown a cor- 
rect légal rule, does not give ail the problem .conditions. The matters 
under investigation by the commission and to which thèse questions 
relate are the relations, practices^ and methods of Interstate carriers 
tçnding to defeat the purposes of valid fédéral législation. No person 
or Company can engage in any commercial occupation without capital, 
and the management and investment thereof is as much a commercial 
instrumentality as is a locomotive or an engineer ; and that the power 
of Congress extends over ail instrumentalities of commerce is no longer 
doubtful. Hopkins v. U. S., 171 U. S. 597, 19 Sup. Ct. 40, 43 L. Ed. 
390; Northern Securities Co. v. U. S., 193 U. S. 341, 24 Sup. Ct. 
436, 48 L. Ed. 679. The method of exercising such power is always 
open to discussion under the infinitely varied circumstances of com- 
mercial activity; but to me it seems clear that fînancial régulation of 
corporations engaged in interstate commerce is a régulation of that 
commerce by regulating its most potent instrumentality. Again, as 
was observed in Crutcher v. Kentucky, 141 U. S. 57, 11 Sup. Ct. 853, 
35 L. Ed. 649 : 

"To carry on interstate commerce is not a franchise or privilège granted by 
tLe State. It is a right which every citizen of the United States is entitled 
to exercise under the ^Constitution and lavvs of tlie United States, and the ac- 
cession of mère corporate facllities" 

— ^neither deprives the corporate aggregation of that right nor confers. 
upon it any especial privilège not àlready possessed in respect of in- 
terstate opérations. But, if a corporation duly chartered does engage 
in interstate commerce, "Congress would undoubtedly hâve the right 
to exact from associations of that kind any guarantees it might think 
necessarv for' the public security and for the faithful transaction of 
business.'" 141 U. S. 57, 11 Sup. Ct. 853 (35 E. Ed. 649). If, there- 
fore, Congress does possess the pôwers above indicated, it is within 
those powers to legislate, not directly against particular ofïicers, nor 
by way of conferring causes of action on stockholders or the corpora- 
tion itself, nor by creating new crimes, but by limiting the interstate 
opération of corporations not complying with fédéral safeguards against 
the récurrence of obnoxious practices, and licensing those âfïording 
the public security against methods calculated to diminish solvency, 
and therefore èfficiency and economy in interstate transportation. This 
is the larger subject reasonably suggested by the questions propounded, 
and on that subject I think the power of Congress is ample, though 
as yet not fruitful in results. 

4b. In considering this branch of the discussion, it is assumed, as 
heretofore indicated, that sections 12 and 20 of the "act to regulate 
commerce," by authorizing the commission to "inquire into the man- 
agement of the business" of companies subject to the act, and then 
specifying "cost and value of the carrier's property" as one of the items 
carriers are bound to state, hâve granted fuU power to investigate 
the matters suggested by the questions under considération. Quite 
plainly subjects interesting and important in the régulation of inter- 
state or foreign transportation facilities might be inquired into within 
the language of the sections referred to, yet such matters might be 
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whoUy beyond the power of congressional régulation. A familiar in- 
stance is the cab sei^vice of the large railvvays having terminais in this 
city, a subject which received considération in Pennsylvania R. R. 
Co. V. Knight, 193 U. S. 21, Se Sup. Ct. 303, 48 L. Ed. 335. Thèse 
cabs are engaged in no Interstate transaction, yet they may and do 
play a not unimportant part in the acquisition and enjoyment of In- 
terstate passenger traffic ; and under easily conceivable circumstances 
might become the subject (in connection with larger matters) of in- 
vestigation by the commission, and information regarding their num- 
ber, use, and cost would be necessary to a fuU compréhension of'the 
conditions under which whoUy Interstate opérations were taking place. 
If such an investigation were to occur, I do not doubt that neither 
the cab drivers nor the directors of the corporation owning the vehicles 
could shelter themselves behind the proposition that their cabs were 
not engaged in Interstate traffic; and this because, although not actu- 
ally engaged therein, they are an adjunct thereto, as might also be a 
terminal hôtel or other local convenience or attraction for the traveling 
pubHc belonging to the carrying corporation. It is certainly no longer 
open to discussion that vi'ithin its constitutional limitations Congress 
has ail the powers of a national parliament or législature. There is no 
presumption in favor of any congressional assumption of power; but 
once the subject of législation is established as within the constitutional 
grant, then in respect of that subject the power is as unlimited as any 
possessed bv any législative assembly. In the light of Kil'bourn v. 
Thompson, 103 U. S. 168, 36 L. Ed. 377, In re Chapman, 166 U. S. 
661, 17 Sup. Ct. 677, 41 L. Ed. 1154, was decided, and' in my judgment 
that case is ample authority for the proposition that once the subject 
under investigation be found to be within the powers of Congress then 
even collatéral and incidental inquiries, however unpleasant to par- 
ticular individuals, may be pressed home; Congress itself being in 
the first instance the judge of what questions are pertinent to the 
subject-matter in hand. As already indicated, I consider the ques- 
tions under considération extremely pertinent to the matter under in- 
vestigation bv the commission. People ex rel. McDonald v. Keeler. 
99 N. Y. 464, 3 N. E. 615, 53 Am. Rep. 49, was also decided after 
Kilbourn v. Thompson, supra ; and there Rapallo, J., observed that : 

"Tlie power of obtaining information for the i)urpof5e of framiug laws to 
meet supposed or apprehended evils is one wliicli lias from tlme immémorial 
been deemed necessaiy, and has been exercised by législative bodies." 

It is not necessary in order to discover this power in Congress to 
indicate exact constitutional language creating it. It is necessary to 
point out in the Constitution that which autliorizes Congress to legis- 
late, but once that be shown and the subject of investigation be rea- 
sonably included within the subject of législation, even though col- 
latéral or incidental thereto, I think the so-called inquisitorial power of 
Congress is in that regard entirely clear. It results that the powers of 
investigation and législation are not absolutely identical, and that that 
of investigation is the wider, though even that must necessarily be 
confiried to matters reasonably calculated to afford information useful 
and material in the framing of constitutional législation. 
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4c. Whether the powers above found to inhere in Congress, and by 
that body lawfuUy intrusted to the commission, violate any of the re- 
served powers of tlie states, is a question really answered, when exist- 
ence of the fédéral power is proved. It has been ably argued that mat- 
ters of investment, questions of price and propriety, and points of of- 
ficiai morals are as to state corporations, ail within the visitatorial 
powers of the states creating the corporations concerned. That in ail 
civil corporations that power résides in the sovereign (Black, bk. 1, 
cap. 18), and that it essentially consists in a "power to control and ar- 
rest' abuse" (Allen v. McKean, 1 Sumn. 276, Fed. Cas. No. 229), is 
not doubted, and a "gênerai visitatorial power over state corporations" 
has been expressly disclaimed in Haie v. Henkel, 201 U. S. 75, 26 Sup. 
Ct. 379, 50 L,. Ed. 652. But, if a corporation engaged in occupations 
as to which its fundàtor efficiens or perficiens is whoUy without au- 
thority, occupations which such founder cannot control or regulate, for 
which he cannot license and from which he cannot prevent the child 
of bis création, the visitatorial power of controlling or arresting abuses 
in respect of such occupations becomes wholly inefficient, and either 
that pûYi^er or its équivalent must be lodged with the sovereign that 
can control the occupation so entered upon. That such power in re- 
spect of Interstate and foreign commerce is lodged in the fédéral gov- 
ernment I believe to be the déclaration of the case last cited. 201 U. 
S. 75, 26 Sup.. Ct. 379, 50 L. Ed. 652. 

5. It would be a singular extension of the rule concerning privileged 
communications that permitted the identity of one depositing securities 
with a banker to be concealed by that merchant. The principle, if ac- 
knowledged, would screen one who had stolen what he so deposited. 
I believe In re Chapman, supra, to be conclusive authority against 
the contention. The privacy of papers, the private nature of a wit- 
ness' knowledge, or the fact that disclosure may injure a third per- 
son, are not reasons for withholding facts pertinent and material to an 
investigation judicial or législative, once the power to conduct the 
investigation be established. Interstate Commerce Commission v. 
Baird, 194 U. S. 35, 24 Sup. 563, 48 T. Ed. 860 ; Burnham v. Morris- 
sey, 14 Gray (Mass.) 336, 74 Am. Dec. 676. 

Mr. Kahn is directed to answer ail the questions propounded, and 
Mr. Harriman ail except those relating to purchase of Union & South- 
ern Pacific stock in connection with the dividends of August, 1906. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. 

(Circuit Court, S. D. New Yorli. September 30, Oetober 1, and Oetober 8, 

1907.) 

Receivers— Reoeivebs ifOB Street Railboad— Duties. 

Receivers appointée! for street railroad property, pending an investi- 
gation by a state commission in respect to improvements to be made on 
tlie property and its metbods of opération, bave no occasion to appear and 
participate in sucb investigation, that being tbe province of the owners 
or others interested in the property. 
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2 Bqtîiïy— Suit fok Receiverstiip— Intervention. 

Where receivers hâve been appointed for a System of street railroads. 
consisting of a combination of various lines, in a suit against tlie lessee, 
from whic-li faet it Is to be appreheuded tbat rentals will not be paid 
I^roinptly and tliat a lessor will also bo i)laecd in a position of at least 
temporary iusolvency, it is proper tlmt sucli lessor sbould be perniitted 
to intervene as a party défendant and surrender its own property and in- 
terest to the receivership. 

3. Creditoes' Suit— Fédéral Courts— Conditions Précèdent. 

In a creditors' suit lu a fédéral court against an insolveut street rail- 
road eonipany for a receivership and the winding up of its affaii's, tlH' 
objection that eomplainants hâve not reduced their claims to jndgment 
can he raised oiily by the défendant and may be waived. 

4. Courts— Jubisdiction of Fédéral Courts— Collusive Suits. 

Where a suit in a fédéral court is between citizeus of différent states. 
and présents a boua fide cause of action involving the statutoi'.v aniount, 
there is no collusion in a légal seusc which will defeat the .iurisdiction 
of the court because tlie parties agreed that the suit should lie i)ronght 
thereiu, and tbat the averments of the bill should bo admitted by Ihe an- 
swer. 

[Ed. Note. — Diverse citizenship as ground of fédéral jnrisdiction. see 
notes to Shipp v. Williams, 10 C. C. A. 240; Mason v. Dullaghain, 27 C. 
C. A. 298.] 

5. Same — Ground for Refusal to Entertain .Turisidiction. 

Where a suit brought lu a fédéral court is properly cognizable tliere- 
in, the court cannot refuse to entertain .iurisdiction because the con- 
troversy might hâve been more expeditiously or economically determined 
in a state court. 

6. Street Kailroad.s—Keceivers— Receivers for Stbeet Raileoads— Admin- 

istration OF I'roperty. 

Direetioiis ainiounced for tlic goveriinient of receivers for a street rail- 
way System in relation to the payaient of expenses for maintenance ami 
opération, rentals, and other fixed charges u])on tlie propert.v, and the 
liquidation or iiroof of claims for torts against the défendant companies. 

In Equity. On application bv receiver.s for instructions. 
Arthur H. Mastcn, for receivers. 

LACOMBE, Circuit Judge. Application is made by receivers for 
instructions of the court as to whether they should appear and partici- 
pate in the investigation now being conducted by the Public Service 
Commission touching improvements to be made on the property and in 
the methods of its opération. It would seem unnecessary for them to 
do so. Their occupancy of the leased property is but temporary ; pre- 
sumably it will not extend — at least for opération — beyond a year, and 
it is to be hoped that it may be ended sonner. They are not practical 
street railroad men, hâve had only a few days' expérience with this 
property, and could contribute nothing to the solution of the problem 
before the Commission. The former operators and owners of the 
roads are the persons from whom information as to existing condi- 
tions and the probable results of proposed changes is to be obtained. 
Ail books in the custody of the receivers and ail persons in their em- 
ploy, who may be called as v^'itnesses, will of course be at the service 
of the Commission, and it is to be supposed that the owners will con- 
tinue to be represented at the hearing and to conduct their side of the 
investigation because, to whatever extent the income from the prop- 
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erty may enable , the receivers to carry out the improvements callecl 
for by the Commission, the ultimate burden of them ail will fall upon 
the property. 

On application of Metropolitan Street Raiiway Company to be made 
party défendant. 

J. Parker Kirlin, for petitioner. 
James Byrne, for complainants. 
James L. Quackenbush, for défendant. 

LACOMBE, Circuit Judge. The receivers are now in possession of 
the earning property of petitioner, and under the terms of the lease pe- 
titioner can avail of no default in payment of amounts stipulated 
within a year from such default. The property is an intricate com- 
bination of various roads, one or more of which might be eut out of 
the System by failure to pay the interest on some underlying mort- 
gage, or some rental due the constituent road. It is of vital interest 
to petitioner that the property be kept intact. Under thèse circum- 
stances there can be no doubt that a proper case for intervention is 
made out. The only question is whether petitioner should be brought 
in as a party plaintiff or a party défendant. The pétition shows that 
by reason of the fact that ail its earning property is held by receivers, 
who, it is apprehended, will not pay certain sums, which the lessee 
stipulated to pay to the lessor, the latter is without means to meet its 
obligations, being deprived of its income and unable, while its property 
is held by receivers for an indefinite period, to borrow on such prop- 
erty. Whatever may be the actual value of the property of petitioner, 
it appears to be in a condition of temporary insolvency, and should 
corne in as a party défendant turning ail its property over to receivers 
to be marshaled and its obligations paid. Central Trust Co. v. Wa- 
bash, etc., R. Co. (C. C.) 29 Fed. 618. Such a disposition of the mat- 
ter seems to be grcatly to the public interest. It is hardly to be sup- 
posed that any substantial sum could be borrowed on receivers' certifi- 
cates bottomed only on a lessee's interest in a leasehold, which might 
be terminated in a year for failure to pay ail that was stipulated. On 
the other hand, when receivers are in control of ail the interests of 
both lessor and lessee, it may reasonably be expected (unless, indeed, 
the very growth of the System bas reduced its value to a greater ex- 
tent than is generally supposed) that they will be able, should occa- 
sion arise, to obtain the money necessary to pay for such replacements 
and improvements as may be required to secure efficient service. 

The interests of lessor and lessee are différent and, in a sensé, di- 
verse. Nevertheless, it seems practical to adjust ail questions in a single 
receivership. In this circuit it is not the practice for receivers to concern 
themselves with plans for reorganization. Fowler v. Jarvis Conklin 
(C. C.) 63 Fed. 888. Their sole functions are to hold the property in- 
tact, operating it as efficiently for the public service as their resources 
will permit, to ascertain the liabilities, to marshal the assets, and eventu- 
ally, unless in the meantime some entirely solvent concern able to liq- 
uidate ail obligations and succeeding to owner's and lessee's interests 
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shall appear to take it oiï their hands, to sell it to the best advantage, 
and apply the proceeds ratably to the payment of the liabilities. It is 
thought that the présent receivers can do this as holders of the in- 
terests of both lessor and lessee. Should future expérience seem to 
indicate that a separate trustée for one of the parties is required, some 
way to meet that difficulty will be found. 

With assent of the sureties proper extension of the receivers' bonds 
should be had so as to cover the new situation. 

On application to make receivers permanent. 

James Byrne, for the motion. J. Parker Kirlln, for petltloner Metropolitan 
St. Ry. Co. Paul D. Cravath and Henry A. Robinson, for défendant New 
York City Ry. Co. Roger Foster, for Reisenberg & Gallagher, opposed. Hen- 
ry Wollman, for Solomon Kohn, opposed. Hawes & Katcbings, for tort cred- 
Itors, opposed. 

LACOMBE, Circuit Judge. On September 24, 1907, a decree was 
entered on bill and answer appointing temporary receivers of the prop- 
erty of défendant, and October 7th was assigned as the date on which 
hearing should be had on the question whether the receivers should be 
continued with the usual powers exercised in such cases for operating 
and preserving the property, ascertaining the liabilities, marshaling the 
assets, and distributing the proceeds. It was announced that at such 
hearing not only the parties, but also any person in anywise interested, 
should be heard. Upon the hearing the court listened to argument 
from Mr. Byrnes, counsel for complainants, and Mr. Kirlin, for the 
Metropolitan Street Railway Company, from Mr. Foster, counsel for 
creditors in tort actions against the New York City Railway Company 
and against the Metropolitan, one of the former having obtained 
judgment before appointment of receivers, and from Mr. Hawes, rep- 
resenting tort creditors of the New York City Railway Company. The 
last two gentlemen appeared with pétitions, the acceptance or consid- 
ération of which the court reserved til! October 14th. 

The suit at bar was brought by two gênerai creditors of the New 
York City Railway Company to recover severa! thousand dollars for 
materials, and for work, labor, and services. Both complainants are 
résidents of New Jersey, and défendant is a résident of New York. 
The bill, in the form usual in thèse cases, sets forth their claims, and 
asserts that the défendant is insolvent and unable to pay its présent 
obligations, and is overwhelmed with heavy liabilities soon falling due, 
while its property consists of a leasehold of a System of street rail- 
roads composed of many component roads to whom or to whose bond 
holders payments are coming due, default in the payment of which may 
interfère with the opération of the System. Answer was put in 
promptly after the filing of the bill, admitting ail its allégations, and 
uniting in the application for appointment of receivers. Upon the 
facts thus presented to the court the complainants were entitled, under 
a multitude of précédents too well known to cite, to the appointment 
of receivers to marshal the property, ascertain the liabilities, and dis- 
tribute what assets there might be among ail entitled to them according 
to the rules and principles of equity. The complainants, it is true, did 
not hâve judgments for their respective claims with exécution returned 
unsatisiîed, but since HoUins v. Brierfield Coal Co., 150 U. S. 371, 14 



444 157 FEDERAL REPORTER. 

Sup. Ct. 127, 37 L. Ed. 1113, it lias always been understood by féd- 
éral judges that in tlie opinion of the Suprême Court such prerequisites 
were solely for the benefit of the défendant, and when waived by him 
became nonessential. It is now suggested that there was "collusion" 
in the proceedings resulting in decree appointing temporary receivers, 
and référence is made to section 5 of the judiciary act of 1875, which 
provides that if it shall appear to the satisfaction of the Circuit Court 
that a suit "does not really and substantially involve a dispute or con- 
troversy properly within the jurisdiction of said circuit court, or that 
the parties to said suit hâve been improperly or collusively made or 
joined, either as plaintifïs or défendants, for the purpose of creating a 
case cognizable or removable under this act, the said Circuit Court shall 
proceed no further therein, but shall dismiss the suit," etc. 

A controversy is certainly set forth in the complaint, and it seems 
to be an entirely novel proposition that it ceases to exist as a justifi- 
able controversy as soon as défendant admits the allégations of the 
complaint. If that were so courts would be powerless to enter judg- 
ments for undisputed claims since they sit only to dispose of controver- 
sies. This court disposed of that question in Park v. N. Y., L. E. & 
W. R. R. (C. C.) 70 Fed. 641. There is no collusion apparent in any 
légal sensé. It is of course manifest that complainants and défendant 
were entirely in accord, and arranged together that the suit should 
be brought tO' the fédéral court, and that the averments of the bill 
should be admitted by the answer. But there was no colorable assign- 
ment of some claim to a citizen of another state, nor anv misrepresent.i • 
tion or distortion of facts to mislead the conrt. On the contrary, ex- 
amination of the books shows that the financial situation is précise!)' 
such as was averred in the complaint. 

We hâve then a controversy between citizen s of différent states and 
of the statutory amount presented to a fédéral court of compétent ju- 
risdiction. Parties to such a controversy would seem to be entitled as 
of right to bave such court take jurisdiction of it. It surely cannot be 
that the court can escape the burden of disposing of the questions it 
may présent, however numerous or difficult they may be, merely by 
finding that both parties elected to seek that tribunal, and then calling 
such joint élection "collusion" under the act of 1875. Expression of 
judicial opinion in harmonv with thèse statements will be found in 
Brassey v. N. Y. & N. E. R. R. (C. C.) 19 Fed. 663 ; Dickerman v. 
Northern Trust Co., 176 U. S. 191, 20 Sup. Ct. 311, 44 I^. Ed. 483; 
and Blair v. City of Chicago, 201 U. S. 400, 26 Sup. Ct. 427, 50 L- Ed. 
801. It was suggested by counsel that thèse are state corporations, 
that their properties are located in the state to be operated under state 
laws, that the mortgages on them were made in the state, that the state 
has statutes and courts and machinery for conducting any receiver- 
ship which may be required, that the administrative détail of conduct- 
ing such a receivership will be enornious, and proper attention to it 
most irksome and laborious; that in the state the work of supervision 
can be divided among 17 judges, while hère there is but one to attend 
to it. AU thèse may be very good reasons why the parties might bave 
taken their controversy and ail that its détermination entails into the 
state courts; but they will not jiistify any court in barring its doors 
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to a litigant who cornes with a controversy whicli the Constitution and 
the laws give him the right to bring before that court. 

As to the Metropolitan Street Railway Company, the reasons for al- 
lowing it to.intervene as a party défendant and for extending receiv- 
ership over its property were sufliciently set forth in the mémorandum 
filed on October Ist. Having taken its entire property into possession 
of the court under conditions which left it powerless to recover the 
same for a year, the receivership left it whoUy without means to meet 
its obligations, and it seems to be clearly the duty of the court which 
has thus deprived it of its resources to protect it against exécution 
while réceivers handle and distributc those resources. Having posses- 
sion of the res, the court acquires jurisdiction of its owner. 

A decree will therefore be entered in the usual form, dîrecting the 
réceivers to ascertain the indebtedness and marshal the asscts, prose- 
cuting vigorously any collectible claims, and to apply for further in- 
structions from tirwe to time ; meanwhile, they will retain possession 
of the property and will operate the same. 

The controlling élément in the opération of the property by the ré- 
ceivers will be the circumstance that such property is devoted to the 
public service. The traveling public are to be first considered; the 
service already performed by the roads must be kept up, and im- 
proved upon so far as may be. In the matter of improvements the ré- 
ceivers are fortunately relieved — at least in part — from the burden of 
devising improvements in the System, by the existence of the Public 
Service Commission. That body is making a careful and exhaustive in- 
vestigation into ail such questions, and may prescribe various changes 
in construction, equipment, or opération devised and adapted to secure 
better service. Thèse directions of the Public Service Commission 
will be carried out by the réceivers so far as the income from operating 
the roads will permit ; whether they should also undertake to borrow 
money in order to complète such changes is a question which can be 
determined subsequently when it is known just what those changes 
are. The receipts from car service will be devoted, first, to mainte- 
nance, including ail necessary repairs and replacements so as to avoid 
breakdown at any point, and to opération, including not only employés, 
materials, and suppHes, but also the adjustment of ail claims arising 
by reason of such opération, and the obligations due to the state or mu- 
nicipality for percentage of gross receipts, taxes, etc., and the necessary 
expenses of the receivership. Next in order are certain fixed charges 
in the nature of rentals agreed to be paid for the use of the roads com- 
prising the System, and interest falling due on various mortgage bonds 
of such roads, which, by the terms ol the leases, the New York City 
Railway Company has covenanted to pay. Failure to pay one of thèse 
items in the case of any component road will be a default of which 
the owners of that road can avail, if they choose to do so. And in 
that case they would be entitled to take such road out of the hands of 
the réceivers, either for opération by themselves or for lease else- 
where. It would seem to be to the public interest, because of facility 
of transfer, that the roads which were being run by the City Railway 
when réceivers were appointed should be operated as a unitary system ; 
certainly the cjuestion is too important a one to be decided until in- 
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vestigation and expérience shall hâve prpduced such reports f rom re- 
ceivers as will give an acairate and complète view of the situation. 
For the présent, therefore, the receivers will continue to pay such 
rentals and mortgage interest. This will not include the rental to the 
Third Avenue Railroad, which will fall due the last of this month. A 
clause in the lease by that road provides that default in the payment of 
any installment of that rental cannot be availed of for six months. 
Long before that time sufficient information can be gathered (and 
made public) by the receivers to give such enlightenment as to the 
whole situation as will enable the court to deal understandingly with 
ail questions as to payment of ail thèse items of rent and mortgage in- 
terest. Before default is made in any case (except the one above re- 
ferred to, and the rental due October 15th to the Metropolitan Street 
Railway), pétition will be filed setting forth ail the facts bearing on 
the question and asking instructions, and a day will be fixed on which 
not only the parties to the suit, but ail in any way interested (including 
the Public Service Commission as représentative of the traveling pub- 
lic), will be heard as to the most équitable and wisest course to pur- 
sue. Until further order the receivers will, also, if the other parties to 
such arrangements consent, carry out the arrangements by which the 
New York City Railway Company opérâtes certain railroads not under 
lease, such as the Dry Dock, E^ast Broadway & Battery Railroad, and 
the Union Railway. The receivers will forthwith employ an accountant 
of the highest standing to make an investigation of the books and pa- 
pers, and also an expert engineer of like standing, not heretofore con- 
nected with thèse roads, to make a thorough examination of their phys- 
ical condition, so that receivers may be able to prépare an exhaustive 
report as to the liabilities and assets, condition of the property, and 
cost of opération. This report will be prepared as soon as may be, 
consistently with a most thorough investigation. The sooner a com- 
prehensive and accurate report as to the entire situation is made public 
on the records of this court, the sooner we shall be in a position to 
détermine how best to dispose of the property, and relieve the receiv- 
ers and the court from the grievous burden of its conservation and op- 
ération. 

As to some minor matters discussed on this hearing: Criticism has 
been made as to the phraseology of the decree appointing temporary 
receivers, which was modeled upon similar decrees in other receiver- 
ships in this court. The court had noted thèse in advance of this ar- 
gument, and the decree making receivers permanent will require the 
approval of the court before payment of any rentals or the borrowing 
of any money. The criticism as to payment of salaries seems not well 
founded. A fair interprétation of the decree restricts it to salaries of 
those whom the receivers employ to do work for them, but a change of 
phraseology in the final decree will make that plain. It is suggested 
that there should be a provision for préférence of damage claims for 
accidents resulting from opération of the road, or at least for putting 
them on the same footing as operating expenses. It is prématuré to 
décide that now. When the claims are in, a time will be fixed when 
due notice can be given to every one, and the question discussed and 
drjrided. 
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Upon the argument Mr. Hawes requested the court to make an an- 
nouncement as to claims for damages for personal injuries sustained 
in the opération of the road. The request is a proper one and wili be 
complied with. Ail pending suits against the New YorI< City Railway 
Company or the Metropolitan Street Railway Company which were be- 
gun before receivers were appointed may be prosecuted to judgment, 
thus liquidating the claim. Thèse claims are against the property of 
one or other of the corporations now held by receivers, and will rank 
with ail other claims of gênerai creditors of such corporation unless 
upon the argument heretofore referred to they may be accorded some 
gênerai or qualified préférence. It will be advisable for ail such claim- 
ants, whose suits are not yet tried, to file a claim with the receivers 
stating that it is in litigation, and when there has been a liquidation 
of the amount by verdict and judgment or by compromise approved by 
this court, they can file an amended claim. The master to whom ail 
claims will be referred will accept this liquidation unless some ex- 
tremely exceptional circumstances call for some revision. 

As to claims for damages resulting from some accident before re- 
ceivers were appointed, but not yet in suit: Thèse are claims against 
the property of défendant which may be filed with the receivers, and 
may go to the master for adjustment. In any case, however, if plain- 
tif? wishes a jury trial, the decree in no way prevents his bringing suit 
against the company and liquidating the amount by judgment as if 
the suit had been begun before receivership. When liquidated it will 
rank with claims already in suit. 

For damages resulting from the opération of the road by the receiv- 
ers, the injured party may, of course, sue the receivers in any court he 
pleases without asking leave from any one. 



Ex parte JONG JIM HONG. 
(Circuit Court, N. D. New York. Deeember 9, 1907.) 

1. Aliess— Chinese Exclusion Act— Conclusiveness of Décision of Execu- 

tive Department. 

Wliether a Chinese person, claiming tlie riglit to enter tlie United States 
on the ground tliat lie is a citizen by birth, lias such right, is a question 
of fact, on which the décision ot the immigration oHicer, aflirmed ou ap- 
peal to the Secretary of Commerce and Labor, if fairly made, is eonclu- 
sive, and can only be reviewed by a court ou a writ of habeas corpus for 
abuse of discrétion. 

[Ed. Note. — For cases iu point, see Cent. Dig. vol. 2. Aliens, § 9.5. 

Citizenship of the Chinese, see notes to Gee Fooli Sing v. United States, 
1 O. 0. A. 212; Lee Sing Far v. Sanie, 35 C. C. A. 332.] ' 

2. Same— Détention Pending Décision on Application to Enter. 

The détention of a Chinese person in a place provided within the Unit- 
ed States pending final détermination of his application to enter is légal. 

On Application for Writ of Habeas Corpus. 

The petitioner, Jong Jim Hong, a Chinese person, seeks his dis- 
charge from imprisonment or détention at the Détention House at Ma- 
lone, N. Y., having applied for and been refused admission into the 
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United States; his détention being for the purpose of returning hini 
to China, whence he came. He claims that he was born in the United 
States, and that he is a citizen thereof, and as such entitled to enter. 

R. M. Moore, for petitioner. 

H. E. Owen, for the United States. 

RAY, District Judge. The pétition for the writ of habeas corpus 
allèges that tlie relator, Jong Jim Hong, is a Chinese person, born in 
the United States of America, and that he is restrained of his Hberty 
and detained by H. R. Sisson, Chinese inspecter of the United States, 
at Malone, N. Y., in what is known as the "Détention House," an es- 
tablishment jointly maintained by the United States government and 
the Canadian Pacific Railroad Company, a foreign railroad corpora- 
tion, and that the détention is illégal and without any authority of law 
whatever. 

The return of the Chinese inspector to the writ shows : (1) That he, 
as such inspector, bas charge of the détention quarters at Malone, 
N. Y., where ail Chinese persons, aliens, are detained pending inquiry 
and détermination of the question of their right to enter the United 
States. (2) That before the issuing of the writ herein, and on the 23d 
day of September, 1907, the said Jong Jim Hong made application to 
the immigration officer of the United States located at Malone, N. Y., 
for admission and entry into the Uiited States ; he being a Chinese 
person and having immediately come from the Chinese Empire, by way 
of Vancouver, over the Canadian Pacific Railroad. Such application 
was made at the border between the United States and the Dominion of 
Canada, and for the purpose of convenience, pending inquiry into the 
right of the applicant to be admitted into the United States, he was 
taken to said détention quarters at Malone, N. Y. ; that being a port 
of entry for Chinese immigrants designated by the Secretary of the 
Treasury of the United States pursuant to law. (3) Said Jong Jim 
Hong presented himself in person at said Détention House on said 
day and made application to enter the United States, and on the next 
day, September 24, 1907, he was given an opportunity by said immi- 
gration officer in charge of said port of entry, duly appointed under the 
act of Congress entitled "An act to establish the Department of Com- 
merce and Labor," approved February 14, 1903 (Act Feb. 14, 1903, c. 
553, 32 Stat. 825 [U. S. Comp. St. Supp. 1907, p. 84]), to make such 
voluntary statements as he might désire relative to his right to be ad- 
mitted into the United States, and was also informed that he might 
produce any witnesses by whom he could establish his right to enter, 
and full opportunity was given said applicant for admission to make 
statements and to produce witnesses and establish his right to enter. 
On that day said relator, Jong Jim Hong, was sworn and examined as 
a witness in his own behalf, and on the Ist day of October, 1907, one 
Moy Soon, a Chinese person, was also produced and sworn as a witness 
in behalf of said application. Afifidavits of Moy Soon, sworn to Au- 
gust 4, 1906, Jong Jim Hong, sworn to May 3, 1898, and of John 
Taylor, sworn to May 3, 1898, were also submitted. Ali évidence sub- 
mitted or offered having been considered by said immigration oiïicer on 
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the l'ith day of October, 1907, it v/as adjudged and determined by him 
that said applicant, Tong Jim Hong, was an alien Chinese person, and 
not entitled to enter and remain in the United States. (4) A copy of 
said décision was served on said applicant on the said 15th day of 
October, 1907, who thereupon took an appeal therefrom to the Secre- 
tary of the Department of Commerce and L,abor. (5) Thereafter, and 
on the 28th day of October, 1907, the Secretary of Commerce and 
Labor, having considered same, dismissed such appeal and affirmed the 
décision of the immigration officer. The return of the writ also dénies 
that the petitioner, Jong Jim Hong, is a citizen of the United States, 
and allèges that he is an alien Chinese laborer and not entitled to enter, 
be, or remain in the United States of America, and that his holding 
and détention is under and by virtue of the laws and authority of the 
United States of America, and lawful. Ail the évidence taken and 
copies of the décisions referred to are attached to and made a part of 
the return. 

There is no claim or pretense of any irregularity in the proceedings. 
Having exhausted his remedy by appeal to the Department of Com- 
merce and Labor, and having met with an adverse décision which in 
efïect déclares that said Jong Jim Hong is a Chinese person, which is 
admitted, and that he is an alien — that is, was not born within the 
United States — which is denied, and is a laborer and not of a class 
entitled to enter, remain, or be within the United States, which is ad- 
mitted unless he was born within the United States, the petitioner now 
appeals to the Circuit Court of the United States on the record and 
asks his discharge from détention on the claim that the record shows 
that he is a citizen of the United States and as such is entitled to enter 
and remain in the United States as such citizen. His claim is that the 
détermination of the immigration officer, affirmed by the Department 
of Commerce and Labor, is not final and conclusive, but that he is enti- 
tled to a review or reconsideration of the question, on the record made, 
by the courts of the United States. The Suprême Court of the United 
States has settled the proposition that a Chinese person born in the 
United States (unless under circumstances and conditions not existing 
in this case) is a citizen thereof. U. S. v. Wong Kim Ark, 169 U. S- 
653, 18 Sup. Ct. 456, 42 L. Ed. 890. If a citizen, he is, of course, en- 
titled to be and remain in the United States, and to go to China and re- 
turn to the United States and enter. His right dépends, not on any 
question of law, but on the existence of a fact: Was he born in the 
United States? 

Congress has said that this question of fact shall be determined in 
the first instance by the immigration officer, and then by the depart- 
merit of Commerce and Labor if an appeal is taken. It has also said 
that this décision shall be final. In Re Sing Tuck (C. C. N. D. N. Y.) 
126 Fed. 386, this court held that, when the Chinese person did not 
take an appeal, that question of fact being the only question involved, 
the décision of the immigration inspecter was final and conclusive. 
The Circuit Court of Appeals reversed the décision (Sing Tuck et al. 
V. United States, 138 Fed. 592, 63 C. C. A. 199) and held: 

"Where an alleged Chinese alien, apprehended in déportation proceedings, 
establishes a prima facie case of citizeusliip, lie is entitled to bave the legality 
157 F.— 29 



450 . 157 FEDERAL REPORTER. 

of his détention judieially determined on habeas corpus, notwithstaniding 
Act C-ong. Aug. 18, 1894, c. 301, § 1,28 Stat. 390 (U. S. C'ouip. St. 1901, p. 1303), 
déclares that the détermination of the immigration offlcers sliall be final, un- 
- less reversed on appeal to the Secretary of tbe Treasury." 

In that case the petitioner for the writ had not taken an appeal to the 
Department of Commerce and Labor. But the Suprême Court of the 
United States reversed the Circuit Court of Appeals and affirmed the 
Circuit Court (United States v. Sing Tuck et al., 194 U. S. 161, 24 
Sup. Ct. 621, 48 L. Ed. 91T), without deeiding, however, whether or 
not such décision of the immigration officer is final, holding that, as no 
appeal had been taken and no évidence of citizenship given by the ap- 
plicant for admission, he was not entitled to the writ. 

Later the question came up again in a case when a décision of the 
question was forced upon the court. United States v. Ju Toy, 198 
U. S. 253, 25 Sup. Ct. 644, 49 h. Ed. 1040. The court held : 

"B\'en though the flfth amendment does apply to one seeking entrance to 
this country, and to deny hlm admission may deprive liim of llberty, due pro- 
cess of law does not necessarily require a judieial trial, and Congress may 
Intrust the décision of his rlght to enter to an executive officer. TJnder the 
Chinese exclusion and the immigration laws, where a person of Ghinese 
descent aslcs admission to the United States, claiming that he Is a natlve-born 
citizen thereof, and the lawfully deslgnated oflicers find that he is not, and 
upon appeal that flnding is approved by the Secretary of Commerce andi 
Labor, and it does not appear that there was any abuse of discrétion, such 
finding and action of the executive ofScers should be treated by the courts as 
havlng been made by a compétent tribunal, wlth due process of law, and as 
final and eoncluslve; and in habeas corpus proceedings, commenced there- 
after, and based solely on the ground of the applicant's alleged citizenship, 
the court should dismiss the \\'rit, and not direct new and further évidence 
as to the question of citizenship. A person whose right to enter the United 
States is questioned under the immigration laws is to be regarded as If he 
had stopped at the limlt of its jurlsdictlon, although physically he may be 
vvithin Its boundarles." 

Three questions were certified to that court, viz. : 

"First Should a District Court of the United States grant a writ of habeas 
corpus In behalf of a person of Chinese descent being held for return to China 
by the steamship company which brought him therefrom, who, havlng re- 
cently arrived at a port of the United States, made application to land as a 
natlve-born citizen thereof, and who, after examination by the duly authorlz- 
ed immigration offlcers, was found by them not to hâve been born in the United 
States, was denled admission, and ordered deported, which finding and ac- 
tion upon appeal was affirmed by the Secretary of Commerce and Labor, when 
the foregoing facts appear to the court and tlie pétition for the writ allèges 
unlawful détention on the sole ground that petitioner does not corne withln 
the restrictions of the Chinese exclusion acts, because born In and a citizen 
of the United States, and does not allège or show in any other way unlawful 
action or abuse of their discrétion or powers by the immigration offlcers who 
excluded hlm? 

"Second. In a habeas corpus proceeding, should a District Court of the 
United States dlsmiss the writ, or should it direct a new or further hearlng 
upon évidence to be presented where the writ had been granted in behalf 
of a person of Chinese descent being held by the steamship company for re- 
turn to China, from whence it brought him, who recently arrived from that 
country and asiied permission to land upon the ground that he was bom In 
and was a citizen of the United States; when tlie uncontradlcted return and 
answer show that such person was granted a hearing by the proper immigra- 
tion officers, who found that he was not born in the United States, that his ap- 
plication for admission was considered and denied by such officers, and that 
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the déniai was afSrnied upon appeal to the Secretary of Commerce and La- 
bor, and where nothing more appears to show tliat such executive offleers 
failed to grant a proper hearing, abused tlieir discrétion, or acted in any 
unlawful or improper way upon the case preaented to tliem for détermination? 
"Third. In a habeas corpus proceeding in a District Court of tlie United 
States, instituted in belialf of a person of Oliinese descent being held for re- 
turn to China by the steamship company which recently brought him there- 
from to a port of the United States, and who applled for admission therein 
upon the ground that he was a uative-born citizen thereof, but who, after a 
hearing, the lawfully designated immigration offleers found was not horn there- 
in and to whom they denied admission, which flnding and déniai, upon appeal 
to the Secretary of Commerce and Labor, was affirmed, should the court treat 
the flnding and action of such executive offioers upon the question of citizen- 
ship and other questions of fact as having béen made by a tribunal authoriz- 
ed to décide the same, and as final and conclusive, unless it be made affimia- 
tively to appear that such offleers, in the case submitted to them, abused the 
discrétion vested in them, or in some other way, in hearing and determining 
the same, committed prejudicial error?" 

After ftill considération thèse questions were answered as follows: 
The first, "No;" the third, "Yes;" and the second, that "the writ 
should be dismissed." The court, among other things, said : 

"It is established, as we hâve said, that the act purports to make the déci- 
sion of the departnient final, whatever the ground on which the right to enter 
the country is claimed — as well when it is citizenship, as when it is domicile 
and the belonglng to a class excepted from the exclusion acts. United States 
y. Sing Tuck, 194 U. S. 161, 167. 24 Sup. Ct. 621. 48 I^. Ed. 917 ; Lem Moon 
Sing V. United States, 158 U. S. 538, 546, 547, 15 Sup. Ct. 967, 89 L. Ed. 1082. 
It also is established by the former case aud others which it cites that the 
relevant portion of Aet August 18, 1894, c. 301, 28 Stat. 390 [U. S. Comp. St. 
1901, p. 1303], is not void as a whole. The statute has been upheld and enforc- 
ed. Eut the relevant portion being a single section, accomplishing ail its résulta 
by the same gênerai words, must be valid as to ail that it emhraces, or alto- 
gether void. In view of the cases which we hâve cited, it seems no longer open 
to discuss the question propounded as a new one. Therefore we do not ana- 
lyze the nature of the right of a person presenting himself at the frontier for 
admission. In re Ross, 140 U. S. 453, 464, 11 Sup. Ct. 897, 35 L. Ed. 581. But 
it is not improper to add a few words. The petitioner, although physically 
within our boundaries, is to be regarded as if he iiad been stopped at the 
limit o( our jurisdiction and kept there while his right to enter was under 
debate. If, for the purpose of argument, we assume that the fif th amendment 
applies to him, and that to deuy entrance to a citizen is to deprive him of 
liberty, we nevertheless are of opinion that with regard to him due process of 
law does not require a judieial trial. That is the resuit of the cases which we 
hâve cited and the almost necessary resuit of the power of Cougress to pass 
exclusion laws. That the décision may be intrusted to an executive ofticer 
and that his décision is due process of law was atHrmed aud explaiued in 
Nishimura Ekiu v. United States, 142 U. S. 651, 660, 12 Sup. Ct. 336, 35 L. Ed. 
1146, and in Fong Yue ïing v. United States, 149 U. S. 698, 713, 13 Sup. Ct. 
1016, 37 L. Ed. 905, before the authorities to which we hâve already referred. 
It is unnecessary to repeat the often-quoted remarks of Mr. Justice Curtis, 
speaking for the whole court in Murray's Lessee v. Hoboken Land & Improve- 
ment Co., 18 How. 272, 280, 15 L. Ed. 372, to show that the requirement of a 
judieial trial does not prevail in every case. Lem Moon Sing v. United States, 
158 U. S. 538, 546, 547. 15 Sup. Ct. 907. .39 L. Ed. 1082 ; .Tapanese Immigrant 
Case, 189 U, S. 86, 100, 23 Sup. Ct. 611, 47 L. Ed. 721 ; Publie Clearing House v. 
Coyne, 194 U. S. 497, 508, 509, 24 Sup. Ct. 789, 48 L. Ed. 1092." 

I do not see why that case is not décisive of tlie case now before 
the court. The petitioner, Jong Jim f long, neither allèges or shows any 
unlawful action, or abuse of their discrétion or powers, by the immi- 
gration ofïicers who excluded him, unless it was in deciding, on the 
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évidence presented, that said Jong Jim Hong was not born in the 
United States. No prejudicîal error in receiving or rejecting évi- 
dence is claimed. There is no pretense he was not given a full and 
fair opportunity to présent his case and ail his évidence. I will assume 
that under the décision in' United States v. Ju Toy, supra, this court is 
to look to the évidence and détermine whether or not the action of the 
immigration officers, and of the Secretary of Commerce and Labor in 
affirming his action, was arbitrary and unwarranted— whether the évi- 
dence was so conclusive as to require this court to say that it was an 
abuse of their powers to hold that Jong Jim Hong was not born in the 
United States. The affidavit of Jong Jim Hong, made May 3, 1898, 
gives his height and weight, lias his alleged photograph attached, and 
says that he was born in San Francisco, Cal., on the 19th day of No- 
vember, 1878, of Chinese parents, and that he resided continuously in 
San Francisco until 1896, a period of 18 years, when he came to Bos- 
ton, Mass., when he was residing at No. 3 Oxford street. The photo- 
graph is stamped by E. G. Sperry, Chinese inspecter, showing that 
said Jong Jim Hong, departed from Malone, N. Y., August 8, 1906. 
The affidavit of Moy Soon, swornto August 4, 1906, states that 
he résides at Washington, D. C. ; that he is well acquainted with said 
Jong Jim Hong, whose photograph is attached to said affidavit of 
Jong Jim Hong, which is attached to that of Moy Soon, and bas known 
him ever since his birth ; that said Jong Jim Hong was born at No. 
729 Commercial street, San Francisco, Cal., in 1878, and that at the 
time of his birth said Moy Soon resided at San Francisco, and con- 
tinued to réside there for 10 years thereafter; that during ail of said 
10 years he was well acquainted with said Jong Jim Hong and his fa- 
ther, Jung Tung Shin ; that the father died in China about 17 years 
prior to August 4, 190Ç. The affidavit of John Taylor, sworn to May 
3, 1898, States that he formerly lived in San Francisco, .Cal. ; that he 
was "well acquainted with Jong Jim Hong, whose déclaration and 
photograph accompany thèse présents ; and that to my knowledgé the 
facts therein stated in relation to his birth in San Francisco are true." 
He also says the photograph attached thereto "is a correct likeness of 
the said Jong Jim Hong." 

If thèse affiants were crédible persons, knew whereof they spoke, and 
testified truthfully, a case was made, of course. But Jong Jim Hong, 
the applicant for admission, was sworn before the inspector, Harry R. 
Sisson, and Moy Soon was examined before Inspector Walter L,. 
Pydike at Washington, D. C., October 1, 1907, and his testimony re- 
duced to writing and produced before Inspector Sisson. Search was 
made for said John Taylor, and the information was that he returned 
to China about 1902 and died there about 1903. Turning to the tes- 
timony of Jong Jim Hong, we find that he says he is 38 years old, and 
was born at 729 Commercial street, San Francisco, January 1, 1869, 
and lived there at that number and street 20 years, when he went to 
No. 3 Oxford street, Boston, Mass., where he remained about 10 years, 
working in restaurants and laundries, when he went to Washington, 
D. C, and was at 506 G street for about 4 years, when he went to 
China, August 8, 1906, on a visit; had the photograph and affidavits 
made before going, because he was informed by John Taylor it would 
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be better to hâve something of the kind; says that his uncle, brother 
of his father, Jong Tuen Hong, accompanied him from San Francisco 
to Boston, and that he returned to China and died about 10 years ago; 
that he was never in China iintil 1906, and had no friends, acquaintan- 
ces, or relatives there, never having had any brothers or sisters, and 
his father and only uncle having died some considérable time before. 
He says that his father died in China 20 years ago and that his mother 
died there 17 or 18 years ago. He says that he knew John Taylor at 3 
Oxford Street, Boston, Mass., and knew him first when he went to 
Boston, never before; never saw him in San Francisco; says Taylor 
spoke to him and said he knew his father and knew he was born in 
San Francisco. He says that Moy Soon is a friend, but that he never 
knew him personally iintil he (Jong Jim Hong) went to Washington, 
and never saw him in San Francisco, and never talked with him as to 
his (Jong Jim Hong's) birth in San Francisco; but then he contra- 
dicts this last statement, and says Moy Soon left San Francisco when 
he (Jong Jim Hong) was too young to remember him. Moy Soon, 
who made the affidavit referred to, says on oath that he has known 
Jong Jim Hong 7 or 8 years in Washington, and saw him there for the 
first time and he was then over 20 years old. In answer to the ques- 
tion, "Where was this man, Jim Hong, born ?" he said, "I do not know 
where he was born, but his father told me he was born in San Fran- 
cisco" ; that his father just told hira he had a son who was born in 
San Francisco ; that he never saw Jong Jim Hong in San Francisco ; 
and that the father did not even tell him Jim Hong was born at 739 
Commercial avenue; says he did not know the mother. Jong Jim 
Hong, when questioned as to San Francisco, where he says he lived 
until he was 20 years of âge, showed such ignorance of that city as 
to demonstrate his story as to living there until he was 20 years of 
âge is not true. It is évident he knows nothing of the place of his 
birth, except by hearsay. It is also évident that Moy Soon knows 
nothing as to the place of Jong Jim Hong's birth, and that his affidavit 
made in August, 1906, Vi'as untrue. Taylor's afïidavit was evidently 
of the same character. It proves nothing either way. He gives no 
facts, no particulars, and the petitioner says in substance and effect 
that Taylor could not hâve known him in San Francisco, especially his 
place of birth. 

Without going further into an analysis of the évidence, I am fully 
satisfied that the petitioner, Jong Jim Hong, failed to show that he 
was born in the United States, and that the décisions of the immigra- 
tion inspecter and of the Department of Commerce and Labor on ap- 
peal were correct and fair. The credibility of Jong Jim Hong and of 
AToy Soon, and the force and elïect of their testimony, in view of the 
contradictions, want of recollection, and hearsay character of much of 
it, were for the immigration officer, especially that of Jong Jim Hong, 
who was personally before that officer. This court concurs fully in 
the conclusion reached by him. A proper hearing was granted, dis- 
crétion vi'as not abused, and there was no unlawful or improper action 
on the case presented. The détention of the petitioner, Jong Jim 
Hong, at the Détention House in Malone, pending a final détermina- 
tion of his application to enter the United States, was clec.rly légal. 
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United States v. Ju Toy, 198 U. S. 253. 263, 25 Sup. Ct. 644, 49 L. Ed. 
1040; United States v. Sing Tuck et al., 194 U. S. 161, 24 Sup. Ct. 
621, 48 L. Ed. 917. In both thèse cases the applicants for the writ 
were detained, as liere, pending the final détermination of their ap- 
plication. In U. S. V. Ju Toy, supra, the court said : 

"The petitioner, although physically within our boundaries, is to be regard- 
ed. as If he had been stopped at the lirnit of our jurisdiction aud kept there 
while his right to enter was under debate." 

Nothing in the record can sustain the allowance of the writ, and it 
must be dismissed. 



THE SIF. 
(District Court, g. D. New York. October 18, 1907.) 

Collision— Steamer and Sailing Vessel Crossing— Navigating in Fog. 

A collision oceurred near the Sandy Hook Lightship in a dense fog be- 
tween a sehooner and a steamship on crossing courses. The sehooner was 
sailing on the port tack at a speed of five or six knots and soundiug prop- 
er fog signais. Thèse were not heard by those on the steamer until im- 
mediately before the collision, and were then understood as being one 
blast, instead of two; but the steamer at once reversed. Held, that she 
was in fault for not hearing and understanding them before, it being 
shown that the horn was new and of proper kind; and held, also, that the 
sehooner was also in fault for going at excessive speed in the fog. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 52, 
152-176. 

Collision rules, speed of sailing vessels in fog, see note to ïhe Mount 
Hope, 29 C. C. A. 3C8.] 

In Admiralty. Suit for collision. 

Peter S. Carter, for libellants. 

Butler, Notman & Mynderse, for claimant. 

ADAMS, District Judge. This action was brought by Stephen W. 
McDonough et al. against the steamship Sif, to recover for dam- 
ages caused to the sehooner Annie R. Lewis and her cargo, by a col- 
lision which oceurred between the vessels about noon on the 27th day 
of May, 1906,- near the Sandy Hook Liglitship. The libellants also 
seek recovery for the loss of the personal effects of the crew. The 
total claims, including salvage service, amount to about $9,000. The 
vessels came together by the Sif striking the Lewis a head on blow 
on her starboard side about amidships, with the resuit of injuring 
her to such an extent that her master and crew abandoned her and 
were taken on the Sif. Before they left, however, the sehooner was 
anchored and subsequently picked up and brought into New York. 

The Lewis was a 3 masted sehooner 118 feet long and 32 years 
old at the time of the collision but fairly well kept up. She was laden 
with lumber at York River, Virginia, and was bound to New Haven, 
Connecticut. The account she gave in her libel of the matter was 
as follows : 

"Third : — That upon information and helief, on the 27th day of May (Suu- 
iJay), lOOC, about noon, the said sehooner was on her port tack, close hauled, 
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and about a mile and a half southeast of Sandy Hook Lightship, heading about 
for Scotland Lightship, and on a course about west balf soutb, magnetie, with 
the wind about soutb southwest and fresb, makuig about four and a half 
(4%) miles an hour; it was a little foggy at the time, but yessels could be seen 
a good distance ahead, or on ellhcr side of said schooner. The said schooner 
was a three masted Tessel and had at said time her flying jib and jib set, her 
foresail, mainsail, and spanker set with one reef ; her three topsails and outer 
Jib were furled, and a proper lookout kept. ïhe fog honi was being sounCed 
by glving two blasts at short intervais, indicating that the schooner was upon 
her port tack. While proceeding on said course a steamer was seen upon the 
beam, and coming towards said schooner. At that time and for some time 
previous thereto the fog signais on board of said schooner were being blown. 
When said steamer was seen her one whistle could be heard. Said schooner 
contlnued on her course, and said steamer made no change in her course, but 
continued to come rapidly towards said schooner, until just within a short 
time of the collision, when the heading of the steamer seemed to change from 
starboard to port, but said steamer continued to come ahead and struck the 
said schooner, head on, on her starboard side just forward of the main rig- 
ging, smashing in the starboard side and breaking the mainmast, and that 
on account of the high rate of speed at wbieh the said steamer was going at 
the time of the collision, and the great force and violence of the blow, the port 
side of said schooner was shoved ont. 

The said schooner immediately commenced to leak, and as she could not be 
kept free of water the erevr was taken off of said schooner by the said steamer, 
which proved to be the 'Sif, and taken to Baltimore, but before the crew left 
said schooner the master gave orders to hâve the schooner anchored and her 
lower salis furled, and the port anchor was put down with about twenty- 
flve (25) fathoms of chaiu out. When said master had said schooner an- 
chored, and left her, it was his intention, on bis arrivai at Baltimore, to cable 
O. W. Orane & Co., of New York City, the représentatives of said schooner, in- 
form them of the collision and give the location of the vessel so that they could 
engage and send out a powerful steamtug, equipped with wrecking apparatus, 
to bring in said schooner. 

Fourth : — That said collision and damages were not caused through any 
fault or want of care on the part of the master or persons in charge of said 
schooner, but were caused through the négligence and want of care on the 
part of the persons in charge of and navigating the steamer 'Sif : 

Ist: That said steamer, under the rules of navigation, should bave kept 
away from said schooner, as said schooner was privileged, being a sailing ves- 
sel : 

2nd : That said steamer should not bave attempted to cross the course or 
bow of the said schooner, believing that said schooner was going at a lower 
rate of speed than she was, and that he would hâve sufficient time to cross the 
course and bow of said schooner ; 

3rd : That said steamer should hâve gone under the stern of the said 
schooner, as she had ample sea room to do so ; 

4th : That said steamer should not hâve continued on her course at the high 
rate of speed at which she was going, and the person in charge of her naviga- 
tion should, or ought to, bave known that said schooner was a sailing vessel 
by hearing her fog horn, and from the direction of the wind should bave known 
the course of said scliooner, as well as what tack she was on ; 

5th : For not maintaining a proper lookout and not being properly manned, 
and going at such a high rate of speed before and up to the time of the col- 
lision ; 

Gth : That said steamer, before approaching said schooner, should hâve 
stopped and backed until said schooner had passed ahead and away from said 
steamer." 

It appears that the Sif was bound from New York to Baltimore 
in ballast. She was a steel Norwegian steamer 33-5 feet long and 47 
feet beam. She was steered by a wheel in the centre of a flying 
bridge about amidships. Orders to the engine room were given by 
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an ordinary telegraph located about 8 feet to the starboard of the 
wheel. The cord used to operate the steam whistle was in front of 
the wheel. She had a full complément of officers and crew, of which 
the second officer was on the bridge with a man at the wheel. A 
lookout was stationed forward. A Sandy Hook pilot had brought 
her from Brooklyn and been discharged shortly before the collision. 
Her ordinary full speed was about 10 knots but on this occasion, 
being in ballast, a portion of her screw was exposed and while she 
was proceeding at nominal half speed, owing to her propeller being 
about one-third out of water and steam being reduced from an or- 
dinary pressure of 180 pounds to 160 pounds, and owing also to the 
prevalance of a head wind, she was quite light, with a high freeboard, 
and her speed was very much reduced below the ordinary. It is 
contended by her that she was not making more than 4 knots. Her 
course was south by east. 

The answer of the Sif gives the foUowing account of the collision: 

"During the latter part of May 1906 the steamship Sif had arrived at New 
York from Matanzas, Cuba, ladeii with a full cargo, whieh was discharged at 
New Yorli. On the morning of 27 May the Sif left New Torli bouiid for 
Baltimore, Maryland, in ballast, in charge of a compétent Sandy BLoolc pilot. 
Her master and second officer were on the bridge in charge of her navigation, 
a vigilant loolîout attentive to his duties was stationed on the forecastle head 
uear the stem and a compétent wlieelsnian was at the helm. On leaving Erie 
Basin and while proceeding down the Bay the weather was cloudy with a light 
rain ; after passing Sandy Hook the Sif encountered a thick fog. A stiff 
southerly breeze was blowing against the steamer and after the pilot left the 
Sif she encountered a beavy head sea as she proceeded on her course of S by 
B at moderate speed, sounding her fog signal at fréquent and regular in- 
tervais. 

At about 11 :45 A. M. the fog whistle of the Sandy Hook lightship was heard 
about abeam and estimated to be about IV2 miles distant. About 11 :56 A. M. 
the faint sound of a single blast of a horn was lieard ofC the port bow of the 
steamer by the looljout and second officer, promptly reported by tlie lookout 
by two strokes on the bell ; the second officer was about to blow the steamer's 
fog whistle when the faint sound of the horn was heard. He therefore prompt- 
ly answered the single blast of the horn by one blast of the steamer's whistie 
and immediately put the engine-room telegraph at full speed astern, which 
order was promptly obeyed in the engine-room and the engines of the steamer 
were immediately reversed at full speed. The faint sound of the horn afore- 
said was heard by those ou tlie steamer as soon as its strength and exist- 
ing conditions permitted. 

As the engines of tlie steamer were reversed the dim outllnes of a schooner's 
sails became visible over the port bow of the steamer and about two of the 
latter's lengths distant, and it was seen that a three-masted schooner on the 
])ort tack was proceeding across the steamer's course and heading about W N 
W. Said schooner was seen by the lool^out and oflicer on the steamer's bridge 
as soon as the dense fog permitted. ïhe schooner was running at a higli rate 
of speed, namely, about 7 knots per hour, uuder full canvas with the exception 
of her niizzen gafC topsail. When the engines of the steamer were in reversing 
motion the schooner gave several rapid blasts ou her liorn. 

Under the influence of her reversing engines the bow of tlie Sif swung con- 
siderably to starboard and at the time of the collision her headway was near- 
ly stopped. The bow of the steamer came in contact with the starboard side 
of tlie schooner about amidships, inflictiug soine damage. 

Said collision occurred about 11 :59 A. M. 

After the collision the steamer and schooner anchored iiear eacli other and 
a boat was launched from the steamer. The wind and sea were so heavy that 
when the schooner's boat reached the steamer and the latter's boat returned 
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to the Sif, the steamer's anchor was hove up and she was laid across the seas 
in order that the boats might be hoisted aboard in the lee of the steamer. The 
steamer stood hy the schooner until the afternoon, when the fog cleared away 
and the Sandy Hook light ship was visible about a mile distant. Under the 
force of the heavy wind and sea the schooner began, to drag her anchor and 
her master refused the ofEer of the captain of the Sif to place him on board 
the schooner. 

Fifth: Claimant dénies that said collision was caused by any fault or 
neglect on the part of the steamer Sif or her navigators and dénies each and 
every charge and allégation of fault in the fourth article of the libel containeû. 
Claimant, on the oontrary, avers that said collision occnrred without fanlt or 
neglect on the part of the steamer Sif and those in charge of her navigation, 
in spite of the exercise of ail reasonable eare on their part, and was wholly due 
to and caused hy the following, among other, faults on the part of the schooner 
Annie R, Lewis and those in charge of her, to-wit : 

(1) In that said schooner was riroceeding in a dense fog at an excessive and 
high rate of speed ; 

(2) In that said schooner, although navigating in a dense fog, did not pro- 
ceed at a moderato rate of speed ; 

(3) In that said schooner did not, upon encouutering fog and while pro- 
ceeding through it, shorten sail and slaclœn her speed ; 

(4) In that said schooner was not provided with a proper or sufficient mechan- 
ical fog horn, as reqnired by law ; 

(5) In that said fog horn was not sounded at the regular intervais required 
by the régulations ; 

(6) In that said schooner while proceeding on the port tack did not give the 
fog signal required hy the rules, to-wit, two hlasts, but, on the eontrai-j', gave 
a fog signal of one blast, which would indicate to other vessels that she wa.s 
proceeding on the starboard tack ; 

(7) In that said schooner by giving a single hiast on her fog horn deceived 
the navigators of said steamer as to the scliooner's course and direction ; 

(8) In that said scliooner when said vessels came in sight of each other did 
not alter her helm and coopertite with the steamer in avoiding collision ; 

(9) In that said schooner did not maintain a proper or sutlicient lookout, and 
in such other and further particulars as the claimant may be able to point out 
upon the trial." 

The testimony does not seem to establish a great rate of speed on 
the part of the steamer, but it was probably about 4 knots. 

The steamer's testimony seeks to show that the schooner was car- 
rying more sail than she admitted, the steamer's witnesses claiming 
that her topsails were seen, except the mizzen, while the schooner's 
witnesses say that the outer jib and topsails were furled some time 
before the collision. I think the schooner's account should be ac- 
cepted. It seems that she was carrying a jib, flying jib, foresail, 
mainsail and spanker, the latter having a single reef in it. 

A sharp conflict of testimony existed with respect to the schooner's 
fog horn, she claiming that it was in good order, while the steamer 
on the other hand contended that it was not in effective condition 
and could be heard only a short distance. It appeared that it was 
a standard mechanical fog horn, in use but a few months and in 
good order. She had been blowing it on her forecastle head in vari- 
ous ways during the morning, three blasts when she was sailing free, 
one blast when on the starboard tack and two blasts when on the 
port tack. During the latter she was on a course of west % south. 
She had been on the port tack for some two hours before the ves- 
sels approached each other. The horn had been in use since mid- 
night and blown in the différent ways, but when the vessels were 
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getting near each other, signais of two blasts only were being given. 
Thèse the steamer should hâve heard but did not. lier navigating 
officer, the second mate, said that the only blast he heard before the 
schooner came in sight was a faint single blast ahead, from which 
he supposed the sailing vessel was on the starboard tack and would 
go clear, nevertheless he answered with one blast and stopped and 
reversed, which had the effect of slowing the steamer and throwing 
her head to the starboard. The collision then ensued, the steamer 
penetrating into the huU and cargo of the schooner about 4 feet 
and shoving her port side ont a foot or more. The steamer before 
the collision was sailing on a south by east course. 

None of the witnesses on the vessels were produced in court, ex- 
cept the master of the schooner, who did not make a very favorable 
impression as he persisted in saying that the fog was light when the 
great prépondérance of the testimony shows it was thick. The steam- 
er's contention with respect to the thickness of the . fog should be 
sustained, however, it does not exonerate but rather tends to in- 
culpate her, because under such circumstances she does not seem to 
bave been taking ail the précautions she should with regard to as- 
certaining about the other vessel in her course. The claim by the 
steamer is that when she heard from the schooner it was almost im- 
mediately prior to the collision and was a signal of one blast, which 
indicated that the sailing vessel was on the starboard tack and would 
go clear. If the steamer's testimony that only the one blast was 
given by the schooner and that almost immediately before the colli- 
sion were to be accepted, then the fault was with the schooner and 
no recovery should be had hère. The second mate of the steamer 
testified unequivocally to such efïect but the steamer's testimony is 
not in full accord with the contention. The man on lookout said 
that he first heard "a weak sound of some kind of a horn" but could 
not locate it and for that reason did not report it; that about 1 or 
2 minutes later he heard another sound on the port side and reported 
it by striking twice on the bell near him, indicating a vessel on the 
port side and he subsequently said that when she came in sight soon 
afterwards she was about two points on the steamer's port bow. 
The wheelsman also heard a "faint blast" before the signal came 
which was reported and acted upon by the steamer but did not notify 
the mate of it. The schooner's testimony concerning the number 
of blasts given Is consistent and shows a lack of care on the steamer's 
part with respect to lookout and report. And considering the proper 
kind and condition of the horn it is scarcely to be doubted that the 
fîrst signal heard on the steamer was two blasts ahead and if it had 
been reported and acted upon the collision would hâve been avoided. 
When the other signal came to the steamer, it was then also in time 
for her to hâve navigated efficiently if she knew or should bave known 
what the signal was. I find it was two blasts in both instances and the 
steamer should hâve heard them and proceeded accordingly, Doubt- 
less other signais of two blasts were given by the schooner before 
thé collision and it was the steamer's fault that they were not heard, 
but taking the situation with respect to the time of hearing the sig- 
nais to bave been as the steamer claims, still it was sufficient to 
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notify her of the schooner's présence and what she was doing. The 
navigating officer apparently did not know of the first of the two 
signais nor understand what the second was and he did not give 
proper or timely orders to the wheelsman or the engine room with 
the resuit that an avoidable collision occurred. The steamer was 
therefore in fault. 

It has been strongly urged that the schooner was in fault in sev- 
eral particulars, but thèse are not sustained, except with respect to 
speed. She claims in her libel that she was not going more than 
4I/2 knots but the testimony shows a higher rate. Her lookout when 
asked on his direct examination, what speed she was making through 
the water said "I should think about five knots." On his cross ex- 
amination, he said "between five and six." The wheelsman said : 
"She had about five knots, I should judge. * * * ghe was in 
the wind with a good fuU ; her sails full." The master of the schoon- 
er, in a conversation with the master of the steamer after the colli- 
sion, estimated the speed of his vessel to hâve been 6 knots. There 
was a strong breeze from the southward. The master of the schoon- 
er said it was of 13 knots strength. With the sail she carried, the 
.schooner would naturally be going faster than he was vv'illing to 
concède. Assuming that she was making between five and six knots, 
the speed was too great in view of the density of the fog and no 
doubt contributed to the damage she received. She should also be 
condemned. 

There will be a decree for the libellants for half damages, with an 
order of référence. 



UNITED STATES v. SOUTHERN PAC. CO. 
(District Court, N. D. California. Deeember 4, 1.907.) 

1. Carriebs— Interstate Commerce — Sxatxite Kegulating Cabriage of Live 

Stock. 

An "accidentai or unavoidable cause which cannot be antieipated or 
avoided by the exercise of due diligence and foresiglit," and wlilcli will 
legally excuse an Interstate carrier of live stock l'or conflning such stock 
In cars for a period longer than 28 consécutive hours without unioading 
for rest, water, and feeding, under Act .lune 29, lîKjG, c. 3.594, § 1, 34 Stat 
607 [V. S. Comp. St. Supp. 1907, p. 91S], is one which cannot be avoided by 
that degree of prudence, foresight, care, and caution wliich the law re- 
quires of every one under the circumstanees of the particular case, and 
as would hâve been exercised by a nian of ordinary prudence under such 
circumstanees. An accident occuri'ing to a train tlu-ough the négligence 
of the transportation eouipany is not sueli a cause ; nor is mère press of 
business, or the sidetracking of the train to allow for the passing of 
other trains, the meeting or pasaing of which could hâve been antieipated 
when the transportation was begun, or the lack of facilities for unloading 
or feeding. 

2. Same— Knowing and ■Wili-fui, Violation of Statxtte. 

A railroad company Is subject to the penalty iniposed by Act June 29, , 
1906, c. 3.594, § 3, 34 Stat. 008 [U. S. Comp. St. Supp. 1907, p. 919], for 
knowingly and willfully failing to comply witli its provisions as to the 
unloading of live stock for rost, water, and feeding, where its servants or 
employés in charge of its train knowingly keep such stock conflued in 
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cars for more than 28 consécutive hours without any lawful excuse, as 
prescribed by the act. 

3. Same— Connecting Carriess. 

Uuder Act June 29, 1906, c. 3504, § 1, 34 Stat 607 [II. S. Comp. St. Supp. 
1907, p. 918], prohibitlng interstate carriers of live stoclc from l^eepiiig tlie 
same conflned for a period longer tban 28 consécutive liours witiiout un- 
loadiug for rest, vi^ater, and fecding, a railroad company wbicli dellvers 
tbe cars containiug sucli stock to a Connecting carrier or to tbe consignée 
witbin tbe prescribed time is relieved from furtber responsibiUty. 

4. Same— Action to Recover Penai^ty— Bueden and Measure of Pboop. 

In an action by the United States against a raib'oad company to recover 
the penalty imposed by Act June 29, 1906, c. 3591, § 3, 34 Stat. 608 LU. S. 
Comp. St. Supp. 1907, p. 919], for Itnowingly and willfully failing to com- 
ply with its provisions requiring the unloading of live stock for rest, 
water, and feeding, the government Is required to establish its case only 
by a prépondérance of tbe évidence. 

5. Samt:— Sepabate Offenses. 

In case of the violation by a railroad company of Act June 29, 1906, c. 
3594, § 1, 34 Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918], by keeping live 
stock conflned in cars- longer than the time therein prescribed W'itliout un- 
loading for rest, water, and feeding, eacb independent shipment or consign- 
ment of stoclî constitutes the basis for a separate charge, and eacb separate 
confinement of the same stoclc for longer than the prescribed time, al- 
thougb during tlie same continuous transportation, also constitutes a sepa- 
rate offense. 

On Prosecution for Violation of "Twenty-Eight Hour L,aw." 

A. P. Black, Asst. U. S. Atty. 
Charles J. Heggerty, for défendant, 

DE HAVEN, District Judge (charging jury). As you already 
know, several actions on which you are to find verdicts are being pros- 
ecutecl by the United States against the Southern Pacific Company, 
charging it w^ith a violation of Act June 29, 1906, c. 3594:, § 1, 34 
Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918]. That statute, so far 
as it is necessary for your information, provides that no railroad com- 
pany carrying stock, such as "cattle, sheep, and swine" between two 
States — 

"shall confine the same In cars of any description for a period longer than 28 
consécutive hours without unloading the same in a bumane manner into proper- 
ly equipped pens for rest, water, and feeding, for a period of at least 5 con- 
sécutive hours, unless prevented by storm or other accidenta] or unavoidable 
causes which cannot be anticipated or avoided by tbe exercise of due dili- 
gence and foresight: Provided, that upon tbe written request of the owner or 
person in the custody of that particular shipment, which written request shall 
be separate and apart from any printed blll of lading, or otber railroad form, 
the time of confinement may be extended to 36 hours. In estimating sucb con- 
finement, the time consumed in loading and unloading shall not be cousidered, 
but the time d'uring which tbe animais bave been conflned without such rest. 
or food, or water on Connecting roads shall be included, it being tbe intent of 
tbis act to prohibit their continuous confinement beyond tbe period of 28 hours. 
except upon the contingencies hereinbefore stated : Provided, that it sball not 
be required that sheep be unloaded in the nighttime, but wbere the time ex- 
pires in the nigbttlme in case of sheep tbe same may continue in transit to a 
suitable place for unloading, subject to the aforesaid limitation of 36 hours." 

The next section provides for the feeding of animais. Paragraph 3 
provides : 
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"That any rallroad, express company, cai* eompany, conimon carrier other 
than by water, or the receiver, trustée, or lesseo of any of them, or the master 
or owner o( any steam, saillng, or other vessel wlio knowingly and wilKully 
l'ails to comply with tlie provisions of the two preeeding sections shall for everj' 
failure be liable for and forfeit and pay a penalty of not less than one hundred 
nor more than five hundred dollars." 

You are charged that under this act, in estimating the time of con- 
finement of thèse animais in the cars of the défendant, you must not 
consider the time consumed in loading or unloading; in other words, 
the time consumed in loading thèse animais upon its cars, and unload- 
ing them eut of its cars, shall not be included as a part of the time dur- 
ing which the défendant has the right to confine the animais in its cars. 
The object and purpose of the act of June 29, 1906, is to insure the hu- 
mane treatment of animais in Interstate transportation of animais upon 
cars. The words "in the nighttime," speaking about sheep — they are 
not required to unload sheep in the nighttime — means that period of 
time between the termination of daylight on the evening of one day 
and the earliest dawn of the next morning. 

You are charged that if you find from the évidence that the défend- 
ant was prevented by storm, or by other accidentai or unavoidable 
causes which could not hâve been anticipated or avoided by the ex- 
ercise of due dihgence and foresight, from unloading for rest, water, 
and feeding the animais carried by it in its cars in any one or more 
of thèse cases, then that the défendant has not violated the provisions 
of the act, in any such one or more cases in which you may so find, 
and in such case or cases your verdict should be for the défend- 
ant. You are further charged that you cannot find a verdict against 
the défendant in any of thèse cases of a violation of the provisions of 
the act of June 29, 1906, unless you find from the évidence that the de- 
fendant dîd knowingly and willfully fail to comply with the provisions 
of this act. 

An unavoidable accident or occurrence is one which cannot be 
avoided by that degree of prudence, foresight, care, and caution which 
the law requires of every one under the circumstances of the partic- 
ular case ; that is, such care and caution as would bave been exercised 
by a man of ordinary prudence under the circumstances of the particu- 
lar case. A corporation can only act through its agents and its serv- 
ants, and must, therefore, be heîd to hâve knowledge of whatever is 
known to its agents engaged in the opération and running of its trains. 
A railroad may be said to knowingly and willfully fail to comply with 
the statute to which your attention has been called when those in 
charge of the train upon which any shipment of stock is being carried 
intentionally confine them for a longer period than the statute permits 
without unloading the same in a humane manner into properly equipped 
pens for water, rest, and feeding for a period of at least five conséc- 
utive hours, unless prevented from so doing by storm or other acci- 
dents or unavoidable cause which cannot be anticipated by the exer- 
cise of due diligence and foresight. In other words, when the agents 
and servants in charge of the train knowingly confine animais for a 
period longer than that prescribed by the statute without lawful ex- 
cuse — that is, when they are not prevented from unloading, to give 
them rest, by storm or other accident or unavoidable cause, which 
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could not hâve bene anticipated or avoided by the exercise of due dili- 
gence and foresight — in such a case the raiiroad may be said to hâve 
knowingly and willfully failed to comply with the requirements of the 
statute in respect to nnloading, rest, and feeding of such stock. 

When I speak of the time prescribed by the statute, the time pre- 
scribed is as to ail animais except sheep 28 hours when there is no writ- 
ten request for an extension of that time, and when there is such written 
request then they may l>e confined for 36 hours; and in the case of 
sheep, whether there is a request or not, if the expiration of the 28 
hours is in the nighttime, the road may still continue to carry them for 
36 hours under the statute. So you are charged that under the law, 
where the time expires in the nighttime in the case ol sheep, the de- 
fendant had the right to continue thèse sheep in transit to a suitable 
place for unloading, subjecf to the limitation of 36 hours. 

In cases 1,681, 1^682, and 1,687, where the stock was delivered by 
the défendant to the Santa Fé Raiiroad Company, or to Connecting 
carriers, you are charged that a delivery by the défendant to the Santa 
Fé Raiiroad Company as a Connecting carrier of any of the animais in 
said cases within the limit of time provided by this act was a sufficient 
delivery to relieve the défendant from further responsibility ; that is 
to say, if the statute had not been violated at the time the delivery 
was made to the Santa Fé, this company would not be responsible for 
any subséquent dereliction of duty on the part of the Santa Fé. 

You are further charged that a delivery by the défendant to the 
Western Méat Company, as the owner or consignée of the animais 
carried by défendant and consigned to that company, within the limit 
of time provided by the act of June 29, 1906, is a sufficient delivery to 
relieve the défendant from further responsibility under this act; that 
is to say, if at that time the time prescribed by the statute had not ex- 
pired. 1 charge you that in ail of thèse cases, except 1,681, 1,682, and 
1,687, the consignée of the animais carried by the défendant was the 
Western Méat Company, at South San Francisco, and that the défend- 
ant delivered the animais in ail of such cases to the Western Méat 
Company on the tracks of that company at South San Francisco, and 
that such delivery to the Western Méat Company within the limit of 
the time required by the act of June 29, 1906, would be sufficient to re- 
lieve the défendant from further responsibility under the act. 

You are further charged, gentlemen, that the burden of proof in 
each one of thèse cases is upoii the government, and that it is required 
to prove the acts constituting the violation of the statute by a prépon- 
dérance of évidence; that is to say, the government is not required to 
prove its allégations beyond ail reasonable doubt, but simply by a pré- 
pondérance of évidence, and by a "prépondérance of évidence" is meant 
that évidence which, after a considération of ail the évidence, is in the 
judgment of the jurors entitled to the greatest weight. Or, stated in 
this way, the phrase "prépondérance of évidence" means that the testi- 
mony which points to a certain conclusion appears to the jury to be more 
crédible and probable than the testimony to the contrary. It means 
such évidence as, when weighed with that which opposes it, has more 
convincing force, and from which it results that the greater probability 
is in favor of the party upon whom the burden rests. 
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As already stated to you, the statnte fixes the time during which 
animais of varions kinds, therein mentioned, can be confined in cari 
during transporta tion from one state into another at 28 consécutive 
hours, and further provides that upon tlie written request of the owner 
or person in custody of that particular shipment, which written re- 
quest shall be separate and apart from any printed biU of lading, the 
time may be extended to 36 hours, and in the case of sheep, where the 
limitation expires during the nighttime, they may be carried contin- 
uously for a period of 36 hours. 

You are charged that each independent shipment or consignment 
of stock is the basis for determining whether a violation of the law has 
been committed or not, and if you find from the évidence that any par- 
ticular train of cars was made up of several consignments of stock of 
varions kinds from différent consignors to the same or différent con- 
signées, and the entire train load of stock thus made up was detained 
longer than the time prescribed by the statute, or longer than 36 
hours upon request of the owners, then it is your duty to find as many 
violations of the law as there are various shipments making up the 
aforesaid train. 

You are further charged that, in determining the time of confine- 
ment of any given shipment of stock, you are to calculate from the 
completion of the loading at any given point to the commencement of 
the unloading of the stock at the next point along the route ; and you 
should find as many violations of the law, even though it should be 
in relation to the same stock, on the same train, as the periods of con- 
finement of the stock between loading and the next unloading may be 
in excess of the statutory time prescribed for such confinement be- 
tween the point of original departure and the final destination of that 
particular shipment. 

You are further charged that it is only accidentai or unavoidable 
causes which cannot be anticipated or avoided by the exercise of due 
diligence and foresight that can excuse the violation of the law, and 
if an accident occurs to a train on which stock is being transported, 
which accident was caused by the négligence of the company so trans- 
porting said stock, and as a resuit of the négligence and accident the 
stock is confined for a longer period than the statutory time, it will be 
your duty tô find against the transportation company under such cir- 
cumstances. 

You are further charged that mère press of business is no excuse for 
confining stock for a longer period than the time allowed by the law, 
and sidetracking to allow passenger trains or fast freight trains the 
right of way is no excuse or défense for the violation of the law, pro- 
vided the meeting of such trains could bave been anticipated at the 
time the stock train was dispatched from its loading point. In such 
a case it is the duty of the défendant to provide such number of sid- 
ings and sufficient tracks properly to handle their business and to avoid 
carrying stock for a period longer than the law prescribes. And it is 
the further duty of the défendant to provide a sufficient number of 
suitably equipped corrals or stockyards in which to unload stock which 
it may undertake to transport, and in which the said stock may hâve 
suifable care, food, water, and rest. In other words, the company 
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must transact its business in view of its known condition, and if the 
iraffic on the road is so congested that any one would reasonably know 
that it would not be possible to get a train of stock through between 
two unloading points within the time prescribed by law, why the com- 
pany is responsable for that. They must exercise reasonable care 
and foresight, and when they know that there is any cause which 
would prevent the delivery of the stock they should not accept it. 

You are further charged that in the transportation of sheep, if the 
S8-hour limit expires in the nighttime, the said sheep may be continued 
in transit to a suitable place for unloading, not to exceed the limitation 
of 36 hours, whether request is made or not. In other words, owing 
to the peculiarities of sheep, and the difficulty of handling them in the 
nighttime, it is permissible to continue them in transportation, even 
without request, beyond the 28-hour limit, and up to the 36 hours, but 
not to exceed the limit of 36 hours, even though a request so to exceed 
the latter limit were made by the owner or shipper. And in this con- 
nection I charge you that it is the intention of the statute that under no 
circumstances are sheep to be confined for a longer period than 36 
hours, and, where the limitation of 36 hours will expire in the night- 
time, it is the duty of the défendant to unload the shipment of sheep 
before dark, and for that purpose it is the duty of the défendant to 
provide such suitable and necessary stockyards along its route as will 
enable it so to unload any given shipment of sheep in order to save 
a violation of the statute. 

It is for the jury to détermine the question of fact as to whether 
the law has been violated in any given instance, and if you find that 
such violation has occurred, in such cases as you so find your verdict 
should be that you find in favor of the United States and against the 
défendant, and it would then be the duty of the court to détermine the 
amount of the penalty within the limits of the statute. 



HALL V. LOUISVILLE & N. R. CO. 
(Circuit Court, K D. JTIorida. Noveniber 23, 1907.) 

1. Death— Action fob Death of Employé— Statute Goveening. 

In Florida, where a right of action for wrongfu! deatli is given by stat- 
ute, an action may be brouglit to recover from a railroad company for tli& 
death of an employé occurring in that state in any case ; whether the right 
of action is created by the state statute or by the fédéral employer's lia- 
bility act TAct Juue 11, 1906, c. 3073, 34 Stat. 232 [Ù. S. Comp, St. Supp. 
1907, p. 891]), being dépendent upon whether the défendant is an Inter- 
state or wholly an intrastate carrier. 

2. PxEADiNG— Amendment— Changing CApacitt in Which Plaintiff Sues. 

Under elther the fédéral statutes and practice or those of Florida, a 
plaintiff suing as widow of a décèdent to recover for his wrongful death 
may be permitted to amend her déclaration to change the relation in 
which she sues from that of widow to that of administratrix. 

3. Limitation of Actions.— Time of Commencement of Action — Effect of 

Améndment of Déclaration. 

Gen. St. Fia. 1900, § 314è,, givlng a right of action for wrongful death, 
gives such right to the widow aione, if there be a widow, for her sole 
benefit, while the fédéral employer's liability act (Act June 11, 1906, c. 
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5073, 34 Stat. 232 [IT. S. Oomp. St, Supp. .1907, p. 891]) gives sucli right 
for the deatli of an employé agaiiist an interstate carrier to tlie Personal 
représentative of the deceased alone, and for the beueflt of his widow and 
children or dépendent next of kin. Where, tberefore, a widow of an em- 
ployé of an interstate railroad conipany brouglit suit against such Com- 
pany in a State court of Florida in her capacity as widow to recover for 
the death of her husband, such action was necessarily based on the state 
statute, and an aniendment of her déclaration ehanglng the capacitj' in 
whieh she sued to that of administratrix introduced a new and différent 
cause of action based on the fédéral statute, and was, lu elïect, the 
bringing of a new action thereunder, wliich was begun, for the purpose 
of limitation, when the amendment was flled, and did not relate bacli to 
the time of the commencement of the original action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of 
Actions, § 545.1 

Same— AME^'D^[E^•T Ctiangisg Beneficiaey. 

An amendment of a déclaration ehanging tlie beneflciary of the action 
is in effect the bringing of a new suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of 
Actions, § 545.] 

At I^aw. Action for wrongful death. 

On the 13th day of December, 1906, the plaintiff, Mrs. J. L. lïall, filed a 
suit in the circuit court of the First .iudiclal circuit of the state of Florida 
against the Loulsville & Nashville Railroad Company, claiming the sum of $40,- 
000 damages for the death of her husband, .T. L. Hall, by the négligence of the 
défendant railroad company ; said Hall at the time of his death being in the 
employnient of the défendant as locomotive enginein'. The suit as flled in the 
circuit court of Florida was brought in the nanie of the plaintiff as "widow of 
J. Ij. Hall, deceased." In due time this cause was removed by pétition from the 
circuit court of Florida to the Circuit Court of the United States for the 
Northern District of Florida. It is averred in plaintlfC's original complaint 
that her husband, J. L. Hall, died on the 18th day of Octobei', 190G, from in- 
juries received while In the discharge of his duties as locomotive engineer on 
that same day. After the removal of the cause to thls court, the défendant 
railroad company on the 5th day of Mareh, 1907, filed a plea of the gênerai is- 
sue to the original complaint. On tiie 20th day of October, 1907, the plaintiff 
asked leave to file in this court an amendment to her original déclaration as 
follows : "That wherever the words 'Jlrs. J. L. Hall, widow of J. L. Hall, de- 
ceased,' appear in sald déclaration or auy count thereof, omit same and Insert 
'Johnnie R. Hall, administratrix of the estate of .7. L. Hall, deceased, duly ap- 
pointed administratrix of the estate of J. L. Hall, deceased, by the county 
judge of Escambia county, Florida, on the IGth day of January, 1907, for the 
beneflt of his widow, Johnnie R. Hall, and his ebildren, Etta L. Hall, ïama 
Bell Hall and J. L. Hall, Jr." The défendant objected to the allowance of this 
amendment, and, without walving this objection, flled a plea of the statute of 
limitations of one year to the varions counts as amended. To this plea the 
plaintiff flled a demurrer. In order to présent ail the questions raised by the 
record, it is agreed that the court may take up and consider the objections to 
the aniendment, the plea of the statute of limitations and the demurrer there- 
to in the order of their flling. 

R. R. Reese and J. P. Stoke.s, for plaintiff. 
Blount & Blount & Carter, for défendant. 

HUNDLEY, District Judge (after stating the facts as above). The 
first question to be considered in this case is whether or not the amend- 
ment proposed by the plaintiff is such an amendment as can be per- 
mitted. The effect of the amendment proposed is to change the rela- 
tion in which the plaintiff sues from that of her individual capacity as 
widow to that of her représentative capacity as administratrix. It is. 
157 F.— 30 
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claimed by the plaintiff that this suit was brought under the act o{ 
Congress known as the "Emplover's Liability Act." Act June 11, 1906, 
c. 3073, 34 Stat. 232 |U. S. CÔnip. St. Supp. 1907, p. 891]. The de- 
fendant dénies this, and claims that the suit was brought under the 
Florida state statute. The constitutionaHty of the act of Congress is 
not drawn in question by the pleadings in this case, nor is it questioned 
in thé argument presented. In so far, therefore, as the issues in this 
case are concerned, that act will be considered as a constitutional and 
lawful enactment by Congress. It isplain that actions for damages for 
injuries to employés may be brought on account of such injuries to 
those engaged in intrastate, as well as interstate, commerce. If the 
employé bringing the suit was in the employment of a common car- 
rier engaged entirely in intrastate commerce, the right of action must 
necessarily be created entirely under the state statute, and, if the em- 
ployé was in the employment of a commo(i carrier engaged in inter- 
state commerce, the right of action is created under the fédéral statute, 
supra. Spain v. St. Louis & S. F. R. Co. (C. C.) 151 Fed. 522; Hall 
V. Chicago, R. I. & P. Ry. Co. (C. C.) 149 Fed. 564. In so far, there- 
fore, as the question of allowing the amendment is concerned, it is im- 
material whether the action is one arising under the Florida statute 
or under the act of Congress. Such amendment is allowable under the 
libéral statutes of amendment, both state and fédéral. Gen. St. Fia. 
1906, § 1432; Rev. St. U. S. § 954 [U. S. Comp. St. 1901, p. 697] ; 
Neal V. Spooner, 20 Fia. 38; Simon Hamburg v. Liverpool, London' 
& Globe, Ins. Co., 42 Fia. 86, 27 South. 872; McDonald v. State of 
Nebraska, 101 Fed. 171, 41 C. C. A. 278 ; Hodges et al. v. Kimball 
et al, 91 Fed. 845, 34 C. C. A. 103 ; Van Doren v. Penn. R. Co., 93 
Fed. 260, 35 C. C. A. 282 '; St. L. & I. M. R. Co. v. Haist, 71 Ark. 
258, 72 S. W. 893, 100 Am. St. Rep. 65; Hutchinson v. Tucker, 124 
Mass. 240; Fitzhenrv v. Consolidated Traction Co., 63 N. J. Law, 
142, 42 Atl. 416. ,' 

We shall now consider'the vital and controUing question in this case, 
which is the demurrer to the plea of the statute of limitations of one 
3'ear, which plea was filed to the counts as amended. In fine, does the 
amendment relate back to the time of the bringing of the suit, so as to 
prevent the application of the statute to the case at bar? Such stat- 
utes are statutes of quiet, and are recognized by ail courts in cases 
where they apply, as a vaUd, substantial and légal défense. The ques- 
tion of "relation back" of amendments is a fiction of the law, and 
should never be allowed, when to do so would to the préjudice of a 
litigant deprive him of a substantial, légal right. The défendant, 
against whom any party has a right of action, bas a right to présume 
that such party has abandoned that right in cases where he has failed 
to assert it within the time prescribed by law. The right of the plain- 
tif! to recover in such actions as this was unknown to the common 
law. The right hère asserted is entirely statutory. It becomes a mat- 
ter of importance, therefore, to détermine under which statute this 
suit was originally brought. To détermine this fact, this court can 
only look to the plaintiff's own statement of her cause of action. 
Châppel V. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85 ; 
Third St. R. R. Co. v. Lewis, 173 Uj S. 457, 19 Sup. Ct. 451, 43 L. 
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Ed. 1&&. Wherever a right is conferred by a statute which is in déro- 
gation of tiie common law, such statute must be strictly construed. Un- 
der the state statute (Gen. St. Fia. 1906, § 3146) the" right to sue and 
recover in such a case as this is vested in the widow alone ; there being 
a widow living. L. & N. R. Co. v. Jones, 45 Fia. 407, 34 South. 246. 
Her recovery in the action would be for her benefit alone. A recovery 
in her name alone, under the state statute, would not be a bar to an- 
other action against this défendant, growing out of the same wrongful' 
act, in a suit under the fédéral statute. Under the fédéral statute (Em- 
ployer's Eiability Act, supra) the right of action is conferred upon the 
Personal représentative alone. The fédéral statute effects radical 
changes in the liability, as it exists at common law or under the Flor- 
ida statute, of common carriers engaged in interstate commerce for in- 
juries to their employés, in the disposition of the proceeds of the re- 
covery, when the injury results in death, and in the efifect of the right 
of recovery for such injuries, when the employé is guilty of négli- 
gence, which directly contributes to bis injury. There being, therefore, 
such marked distinctions between the two statutes, the conclusion is 
inévitable that the action, if brought under any authority at ail, must 
hâve heen brought under the state statute. Especially must this be 
the case when we consider the fact that at the time the suit was brought 
there was no personal représentative in existence in whose name this 
suit could bave been maintained under the fédéral statute. The suit 
was filed in the state court on the 13th day of December, 1906, and 
the plaintiff was not appointed administratrix until the 16th day of 
January, 1907. The counsel for plaintiff cite the case of Van Doren 
V. Penn. R. Go., 93 Fed. 260, 35 C. C. A. 282, as sustaining their con- 
tention that in allowing the amendment after the appointment of the 
administratrix there was no change in the cause of action. On a care- 
ful reading of that case, it will be seen that the facts upon which that 
décision was predicated were far différent in regard to the right of 
action from what they are in the case at bar. Says the court in that 
case : 

"The proposed amendment would not, if properly allowed, hâve changea the 
cause of action or afCected in any manner the measure of proof necessary to es- 
taWish the all^ed tort. It would not hâve changed the issue to be tried, or 
hâve increased or diniinished the amount to be reeovered. It could not have 
operated to the préjudice of the défendant. It would merely have changed 
the capacity in which the suit should be prosecnted by Lauru L. Van Doren 
from that of administratrix to that of widow of the décèdent, tliereby conforni- 
ing to the Pennsylvania statute. It could have been of no conséquence to the 
défendant, who should ultimately receive the amount of any verdi(!t against 
it, if the final judgment rendered in the action would bar a sec-ond suit for 
damages for the death of Henry Van Doren, and that the judgment would have 
operated as such bar we have no doubt." 

But the status of the case at bar is far différent from that of the 
Van Doren Case, supra, in the very material distinctions pointed out in 
that case. Hère, under a suit in the name of the widow, she alone 
would be entitled to recover, and the measure of her damages would 
be such as the jury might détermine that she alone had sustained on 
account of the death of her husband (Gen. St. Fia. 1906, § 3146), while 
under the fédéral statute the administratrix would be entitled to re- 
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cover for ail damages sustained by her and lier three children — proba- 
bly just four times as much as she would recover in a suit as widow. 
Again, her recovery as widow would be no bar to a recovery under the 
fédéral statute, at least in so far as her three children are concerned, 
who were neither a party to, nor interested in, any suit in the name 
of the widow as such. It seems, therefore, that the amendment pré- 
sents an entire new cause of action, to which the plea of the statute 
-of limitations is a good défense. The décisions of the courts upon the 
question, as to what is such an entire change of the cause of action as 
to prevent the doctrine of relation back, are numerous; and the true 
test of the rule is, does the amendment introduce a new right, or new 
matter, not within the lis pendens and the issue between the parties? 
Is it not perfectly clear that the "issue between the parties" in a case 
in which the widow sues in her own name for her own benefit is not the 
same as in a case in which the administratrix sues in a représentative 
capacity for the widow and her three children? In the well-consid- 
ered case of the Union Pacific Ry. Co. v. Wyler, 158 U. S. 285, 15 Sup. 
Ct. 877, 39 L. Ed. 983, after citing numerous authorities, the court 
adopts approvingly the language of the Suprême Court of Alabama in 
the case of Mohr v. Lemle, 69 Ala. 180, as follows : 

"The latitude of amendment allowed the plaintiff camiot be permitted to 
work injustlc© to the défendant, or to deprlve hhn of any just and rightful dé- 
fense. The plalntlfC may introduce a new cause of action by amendment ; but 
such amendment cannot hâve relation to the commencement of the suit, so as 
to avoid the bar of the statute of limitations, if the statute would operate a 
bar to a new suit commenced for that cause of action, at the time of mailing 
the amendment. The whole doctrine of relation rests in a fiction of the law. 
adopted to subserve, and not to defeat, right and justice. AVhen the amend- 
ment introduces a new right, or new matter, not within the lis pendens and 
the issue between the parties, if at the time of its introduction, as to such new 
right or matter, the statute of limitationsi bas operated a bar, the défendant 
may insist upon the benefit of the statute, and to him it is as available as if 
the amendment were a new and independent suit." 

The doctrine of lis pendens bas been termed a harsh rule, by both 
text-writers and courts, and hence should not be sustained, unless it is 
brought within the rule as matter of law and fact, one or both. It 
must be invoked only in cases falling within the reason for its ex- 
istence. 31 A. & E. Éncyc. of E. (3d Ed.) 607 ; Dodd v. Lee, 57 Mo. 
App. 167; Parks v. Jackson, 11 Wend. (N. Y.) 442, 25 Ajti. Dec. 656. 
Originally this doctrine was intended to apply only to controversies 
relating to real property, and in some jurisdictions the courts hâve de- 
clined to apply it to personalty, but it may be conceded that the doc- 
trine is now applied indiscriminately to both personal and real ac- 
tions. However this may be, except in proceedings in rem, before the 
doctrine of lis pendens can be invoked, the court must of necessity hâve 
secured jurisdiction, not only of the subject-matter, but of the person 
in the pending suit. Was there a pending suit between this défendant 
and the personal représentative of the deceased, under the fédéral stat- 
ute, at the time of the filing of this suit in the name of the widow? 
If it be held that the original action as brought in the state court was 
brought under the fédéral statute, then there was clearly at that time 
no action at ail, for the person bringing the suit had no right of action 
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in the subject-matter. She was in law a mère stranger to the con- 
troversy, and the mère fact that she was the widow gave her no more 
rights in the premises than any one else. Her right of action did not 
accrue until she qualified as administratrix. The amendment is a de- 
parture therefore from law to law. The amendment changing the ben- 
eficiary is in effect the bringing of a new suit. Atlanta, K. & N. Ry. 
Co. V. Hooper, 93 Fed. 820. 35 C. C. A. 24; Union Pacific Ry. v. 
Wyler, supra : Lillv v. Charlotte, C. & A. R. Co., 32 S. C. 142, 10 S. 
E. 933; Flatley, Àdm'r, v. Memphis & Charleston R. Co., 9 Heisk. 
(Tenn.) 230; Whalen v. Gordon et al., 95 Fed. 305, 37 C. C. A. 70; 
City of Kansas Citv v. Hart, 60 Kan. 684, 57 Pac. 938; Bolton v. 
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Georgia Pac. R. Co., 83 Ga. 659, 10 S. E. 35 

I hâve carefully read and considered the cases cited by counsel for 
plaintiff, in their relation to the authorities cited in this opinion, and am 
of the opinion that they do not apply in the case at bar. The conclu- 
sions reached in those cases were based upon différent conditions, both 
as to law and facts. For the reasons herein stated, and upon the au- 
thorities above referred to, the conclusion is inévitable that the amend- 
ment, which has been allowed, présents a new cause of action, which 
does not relate back to the commencement of this suit, and to which 
the statute of limitations is a good plea, as matter of law. 

It is therefore ordered, adjudged, and decreed that the demurrer to 
the plea of the statute of Hmitations be, and the same is hereby, over- 
ruled. 



In re MAYO CONTRACTING CO. 

(District Court, D. Mas.sachusetts. May 20, 1907.) 

No. 11,271. 

1. BANKRUPTOY— PREFERENCES— PaYMENT TO CrEDITOK. 

A paymeiit made by an Insolvent corporation to a creditor within four 
montlis prior to Its banljruptcy is no less a préférence under Banltr. Aet 
.July 1. 1898, e. 541, § 60a, 30 Stat. 562 [U. S. Comp. St. 1!X)1, p. 3445], as 
amended by Act Feb. 5, 190.3, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. 
Supp. 1907, p. 1031], because some other creditors may also bave ob- 
tained larger payments in proportion to their daims during sueli period. 

2. Same. 

The fact that a bankrupt was insolvent at the time it entered into a 
contract, and that through such contract it obtained property on crédit 
from time to time prior to its banl^ruptcy, does not prevent a partial pay- 
ment made by it on such property within four months prior to its banls- 
ruptey from being a préférence, where no more property was furnisbed 
by the creditor after such iiayment. 

3. 8ame— Provable Claims— Surrender of Préférence. 

Where, at the time a consent decree in favor of a creditor was entered 
against a corporation within four months of its banliruptcy, the boolis of 
the corporation showed it to be insolvent, and a statement therefrom made 
by an accountant showing such fact was examined by counsel for both par- 
ties, a payraent obtained by the creditor through such decree was receiv- 
ed with reasonable cause to believe that a préférence was intended, as 
the fact was, and the créditer cannot prove the remainder of liis claini 
against the estate in bankruptcy without surrendering such paymeut as 
reguJred by Banla-. Act July 1, 1898, c. 541, § 57g, 30 Stat. 500 LX'- S. 
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Comp. st. 1901, p. 3443], as amended by Act Feb. 5, 1903, c. 487, I 12, 32 
Stat. 799 [U. S. Oomp. St. Supp. 1907, p. 10,30]. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
255-257, 497-499.] 

4. Same. 

Where a créditer of a bankrupt had two claims agalnst It, arlsing out 
of différent contracts, but botli were due and could bave been joined in the 
same action, at tbe time be received a voidable prefereutial payment upon 
one, he eannot prove the iudebtedness on either claim without surround- 
ing sucli préférence. 

[Ed. Note. — F'or cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
497-499.] 

In Banlcruptcy. On pétition for review of order of référée disal- 
lowing claims of William A. Norton. 

Torrance Parker, for trustée. 
Fred L. Norton, for créditer, 

DODGE, District Judge. The petitioner sought to prove two claims 
against this estate. One was for a balance of account amounting to 
$2,131.18. The account began in June, 1903. The bankrupt was 
charged in it for piles supplied and teaming done at various dates be- 
tween June, 190S, and August, 1905, in ail $18,349.40. It was cred- 
ited with piling returned and various payments by check on account; 
the last being November 13, 1905, amounting in ail to $16,218.22. 
The other claim offered for proof was also for piles supplied to the 
bankrupt; but the piles included in this claim were ail furnished un- 
der a written agreement with the bankrupt dated May 13, 1905, 
whereby the créditer undertook to furnish 11,500 piles, as the bank- 
rupt should require them, for use in certain work wherein it was en- 
gaged at the Arlington Mills in Lawrence, Mass., under a contract 
with the Benjamin F. Smith Company, not to exceed a certain number 
in any one month, and the bankrupt undertook to pay for ail piles so 
furnished in monthly in.stallments amounting to a fixed percentage of 
the amount due for the previous month's supply, the balance to be paid 
60 days after ail the piles should hâve been delivered. 

In November, 1905, the bankrupt failed to pay the installment then 
due accor.ding to this contract. In December it was still further in ar- 
rears, whereupon the litigation began which is described in the ref- 
eree's report. The biU in equity brought by the petitioner on January 

5, 1906, set forth the bankrupt's indebtedness to him under the contract 
of May 13, 1905, and sought to reach and apply to the payment of 
that indebtedness moneys due the bankrupt from the B. F. Smith 
Company under its contract with the bankrupt for the Arlington Mills 
work. The bankrupt and ail other parties to this suit agreed to the 
entry of the interlocutory decree entered January 12, 1906, and de- 
scribed in the referee's report. In accordance with the terms of this 
decree, it received $2,000 from the B. F. Smith Company on that day, 
or the day after in the form of a draft, and on the same day transfer- 
red it to the petitioner. By this payment to the petitioner, the amount 
due it from the bankrupt under the contract of May 13th was reduced 
from $6,597.43 to $4,597.43. Less than four months later, viz., on 
April 11, 1906, the pétition was filed under which it has been adjudi- 
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cated bankrupt. The référée disallows both daims, unless the $2,000 
be surrendered. 

The évidence before the référée fully supports his finding that the 
bankrupt was insoh^ent on January 13, 1906. This finding is not seri- 
ously disputed. 

The surrender of the $3,000 draft to the petitioner on that day was a 
transfer to him of $2,000 out of the property then belonging to the 
bankrupt. The decree of the state court, in obédience to wTiich the 
transfer was made, was consented to by the bankrupt's sohcitor, acting 
under the bankrupt's instructions. No room for doubt is left upon 
this point by the évidence, and the referee's conclusion that the bank- 
rupt "suffered" the decree to be entered against itself in the peti- 
tioner's f£.»,-or is therefore fully supported. 

By the transfer thus made, the petitioner obtained $2,000 out of the 
bankrupt estate, on account of what was due to him, within four 
months preceding the bankruptcy ; the estate being at the time insuffi- 
cient to pay ail the bankrupt's debts in full. The natural conclusion 
is the one adopted by the référée— that the eiïect of the transfer was 
to enable the petitioner to obtain a greater percentage of its debt than 
any other of the bankrupt's creditors of the same class. Two reasons 
only are suggested why that conclusion ought not to be drawn under 
the circumstances of this case. The évidence is claimed to show (1) 
that payments on account were made, within the four months, to other 
creditors of amounts larger in proportion to their claims, as those claims 
stood at the beginning of the four months, than was the $2,000 which 
went to this creditor in proportion to his claim, as that claim stood at 
the beginning of the four months ; and also to show (2) that the 
bankrupt's insolvency, if it existed as above found, dated from May 
13, 1905, and that the net resuit of ail transactions between the peti- 
tioner and the bankrupt, whether those only which were within the 
four months or ail the transactions since May 13, 1905, the above 
transfer of $2,000 included, was to increase the bankrupt's indebted- 
ness to the petitioner and the bankrupt's estate as well. 

I am unable to regard either reason as a sufficient objection. As to 
(1), if there is any other creditor of the same class who, by the enforce- 
ment of the transfer in question, will obtain a less percentage of his 
debt than the petitioner, I think that the transfer was a préférence un- 
der section 60a of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. .3445], as amended Feb. 5, 1903, c. 
487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1907, p. 1031]), and 
that it was none the less a préférence, eveu though it be true that some 
creditors can be found who hâve received larger percentages through 
other payments made to them within the four months. If, as was 
the case hère, the bankrupt was insolvent during the entire period of 
four months, ail sUch payments were also préférences within the défini- 
tion of section GOa, so far as appears from anything in the évidence con- 
cerning them. As to (2) I am unable, in view of the évidence, to regard 
this transfer as in any way similar to a payment upon a running ac- 
count thereby kept alive through the extension of new crédit. I do not 
see how it can be said to hâve had the efïect of increasing the bank- 
rupt's estate. The petitioner did not furnish or advance anything more 
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to thë bankrupt after the transfer was made. He had not furnished 
or advanced anything to the bankrupt since November 14, 1905. 

The référée was therefore right in holding that the effect of the 
transfer was to enable the petitioner to obtain a greater percentage of 
his debt than other creditors of the same class. It is contended, how- 
ever, that he was not justified in finding that the bankrupt intended 
a préférence by the transfer, or that the petitioner had reasonable cause 
to beUeve that a préférence was intended. There can be no question 
that the bankrupt was insolvent at the time of the transfer. It seems 
to me equally unquestionable on the évidence that the bankrupt knew 
itself to be insolvent at the same time. But to make the transfer such 
a préférence as is voidable under section 60b, and therefore a préf- 
érence which must be surrendered in order to obtain the allowance of 
the creditor's claim under section 57g, a préférence must hâve been 
actually intended in fact on the debtor's part, or there must hâve ex- 
isted what the law regards as the équivalent of such an actual intent 
on his part, and such an intent is not to be conclusively presumed 
from the mère fact that the debtor knows himself to be insolvent ac- 
cording to the définition in the bankruptcy act. Hardy v. Gray (Re 
Andrews), 144 Fed. 933, 75 C. C. A. 562. 

The bankrupt was not only technically insolvent on January 12, 
1906; but, on the évidence, it might fairly be called hopelessly insol- 
vent at that time. The extent to which its aggregate property at a 
fair valuation fell short of the amount necessary to pay its debts de- 
pended mainly on the valuation at which its plant was to be taken. 
This was carried on its bocks at $14,912, being its cost less some al- 
lowance for dépréciation. Its président testified that the plant was 
worth at most 60 per cent, of that amount, or $8,947.20, which he 
thought would be its value "to a going concern, to a person that has use 
for it." Taking it at that figure, the total assets still showed a formida- 
ble deficiency as compared with the total liabilities. In the bankruptcy 
proceedings begun in the following April this same plant was ap- 
praised at not quite $4,000, and was sold for a little over $2,000. 

The bankrupt had actual knowledge, not rnerely of the fact that its 
property did not corne up to the amount of its liabilities in value, but 
also of the fact that its liabilities were in amount very considerably 
greater than its property. As to this there can be no question. Not 
only was its financial condition fully disclosed upon the books kept 
by it, but that condition, in ail its détails, was made the subject of 
careful scrutihy by the bankrupt's oflicers and its counsel during the 
negotiations with the petitioner to which the référée refers and which 
resulted in the entry of the decree. The statement drawn from the 
books by a professional accountant, mentioned in the report, was be- 
fore them. The bankrupt's officers and its counsel well knew that it 
had become deeply involved, as the référée finds it to hâve been, and 
that only the forbearance of its creditors in granting extensions enabled 
it to keep on with its contract work. They may, indeed, hâve allowed 
themselves to hope that further continuance of its work might ulti- 
mately enable it to meet its liabilities; but to hold that they did not 
intend, by a payment so far out of the usual course of business as the 
transfer hère in question, to prefer the créditer who received it, would 
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be to hold that they did not intend the transfer to hâve that resuit at 
the time it was made which a reasonable man having their knowledge 
must hâve anticipated from it. No such finding would in my opinion 
be warranted b}' the évidence before the référée. 

What the petitioner had ascertained for himself before he took any 
légal proceedings against the bankrupt was enough to put him on in- 
quiry as to the bankrupt's solvency, and enough, also, to give him 
sufficient reason to suspect that it might be insolvent. In the course 
of the various conférences which followed with the bankrupt's officers 
and counsel he became chargeable, as it seems to me, with substantially 
the same knowledge of the bankrupfs iînancial condition which they 
possessed. I agrée with the référée in the finding, from the évidence, 
that the statemcnt prepared by the accountant from the bankrupt's 
books was sliown to and examincd by the petitioner's counsel. At 
any rate, he had the opportunity of seeing and examining it. Both 
parties, therefore, acted in view of tlie undeniable fact that the bank- 
rupt was deeply involved, and in such a condition that its bankruptcy 
was probaljle, and the same circumstances which I hâve regarded as 
establishing intent to prêter on the debtor's part I must regard as es- 
tablishing reasonable cause to believe that to be the debtor's intent on 
the part of the creditor. 

The petitioner contends that his two claims are distinct and inde- 
pendent, and that in any case, whether the $2,000 be surrendered or not, 
his claim of $2,131.18, which did not arise under the contract of May 
13, 1905, and was not included in his suit in equity wherein the de- 
cree of January 12, 1906, was entered, ought to be allowed. I do not 
think the two claims can be considérée! distinct and independent in such 
a sensé as to require this resuit. Both were due at the time of the 
préférence. The suit in equity might bave been brought upon both 
as well as upon one only. The only difiference between them in the 
nature of the indebtedness claimed is that one claim arose under an im- 
plied contract. the other under an express contract. Both might hâve 
been included in one and the same proof of claim. 

The order of the référée is affirmed. 



EISKMAX ot al. v. SCHIFFKR et al. 

(Circuit Court, S. T>. Xew Yorlî. August 28, 10O7.) 

:I. Trade-Mark8 a^v Tbade-Xaiiek — Validity of Trade-Mark for Silk 
GooDS — "Radium." 

The wonl "radium" is not rtesei-iptive as applied to sillv. anrl its ex- 
clusive use by a manufacturer as a trade-iuark ou iiiepes. of taffeta sili^ 
having a spécial soft finish, arul its re.<;istry under Aet Fol). 20, 1905, c. 
592. 38 Stat. 724 ITL S. Conij!. St. Su])]). 1907. ]). lOOSi, as a trade-niarlc for 
"silk dress .soods in the i)iece." gives the pro])rietor the right to .protec- 
tion against its use on such goods b.y aiiother, althpugh its own goods were 
of the kind used mostly for linings. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks 
and Trade-Xames, §§ 4, 5.] 

2. Same — Assignment — Vai^tdity. 

Under section 10 of the trade-mark aet of Feb. 20, 1905, e. 592, 33 
Stat. 727 [U. S. Comp. St. Supp. 1007, p. 1013], which provides that "every 
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regist'ered trade-mark • • * shall be assignable In connection with the 
good wUl of the business In whieb tlie mark Is used," a trade-mark regis- 
tered under the ac-t cannot be assigned unless sucb good will is aiso trane- 
ferred, and, where a trader bad sold a particular article under a seleeted 
name to such extent as to secure reglstration, au apsignment of the trade- 
mark eonfers no rights on the assignée if the assignor continues to sell the 
same article, altbough under a différent name. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 38.] 

3. Same — Right to Sue for InfringeiIeNt— Abandonment. 

Where the proprietor of a registered trade-mark made an assignment 
of the same, whlch was invalid to convey any rights to the assignée, but 
Itself discontinued the use of such mark, such discontinuance operated 
as an abandonment, and neitber assignor nor assignée can maintain a 
suit for infringement because of the use of the trade-mark by another 
af ter such abandonment. 

[Ed. Note. — Abandonment, see note to Saxlehner v. Eisner & Meudelson 
Co., 33 C. C. A. 294.] 

In Equity. 

This is a final hearing in a suit in equity for an injunction, ac- 
counting', and damages based on défendants' use, on silk dress goods in 
the pièce, of the word "radium," which complainant Gilbert Manu- 
facturing Company daims to hâve adopted, used, and registered as a 
trade-mark, and thereafter to hâve assigned to the firm of Eiseman 
& Co., also complainant. 

Joseph L. Levy and Austen G. Fox, for complainants. 
Cooke & Forsch and Archibald Cox, for défendants. 

LACOMBE, Circuit Judge. There is no diversity of citizenship, and 
jurisdiction is based solely on the fact that the trade-mark is regis- 
tered under the fédéral trade-mark act of February 20, 1905, c. 593, 
33 Stat 734 [U. S. Comp. St. Supp. 1907, p. 1008]. Application was 
filed May 1, 1905, and the trade-mark (No. 45,759) was registered Au- 
gust 29, 1905. It is stated in the déclaration that the class of mer- 
chandise to which the trade-mark is appropriated is dry goods, and 
that the particular description of goods upon which the trade-mark is 
used is "silk dress goods in the pièce." The record shows that the 
Gilbert Company was the first person in this country to use the word 
"radium" as a distinct mark of any kind of silk goods in the pièce. 
Prior to application they had afHxed it to goods made entirely of silk, 
sold only in the pièce, of the class generally known as "taffetas," but 
with a spécial soft finish so that it might be appropriate for use as a 
lining (for which ordinary taffeta was mainly used) and also for outer 
garments. Thèse circumstances, actual use, and priority over others 
entitled them to reglstration of the trade-mark for "silk dress goods 
in the pièce." If a silk fabric is of such a character as to be appro- 
priate for use in making dresses it would seem to be "dress goods," 
even though persons who are able to afford such luxuries purchase 
fabrics still softer, more lustrons, and heavier for the outer garment, 
and use the improved tafïeta for a lining. The fabrics whose further 
sale it is sought to enjoin are heavier, softer, and more lustrous than 
the silk dress goods which the Gilbert Company was selling at the date 
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of registration, and a great deal of testimony has been taken as to 
the character, finish, priées, and uses of silk fabrics. But it would 
seem that the circumstance that défendants sell a better grade of "silk 
dress goods in the pièce" should not justify them in doing so under a 
trade-mark which another person has already secured as distinctive of 
his "silk dress goods in the pièce." The testimony indicates that de- 
fendants did not make use of the word "radium" with any intention to 
capture the Gilbert Company's trade; they and others who also used it 
did so, some of them at least, in ignorance of the Gilbert Company's 
use. The word came into use in Paris in connection with peculiarly 
lustrons fabrics, and was taken up by many persons hère for use in 
the same connection. But that circumstance is immaterial, because 
the évidence shows that the word was first used hère by the Gilbert 
Company, and had been registered by it (under the earlier act of 
Mardi 3, 1881, c. 138, 21 Stat. 502 [U. S. Comp. St. 1901, p. 3401]) 
long before any one else used it in this country. Every manufacturer 
and dealer must be held to be informed as to the registration — that 
is what registration acts are for — and in the case of a technical trade- 
mark, which this is, intent is immaterial. The contention that the 
word "radium" is descriptive of the silk fabric and therefore not a 
proper trade-mark is without merit. The conclusion is reached that 
at the time of the assignment to Eiseman & Co. the Gilbert Company 
Dwned a valid trade-mark applicable to silk dress goods in the pièce, 
and that the sale of fabrics such as hère complained of would be an 
înfringement of the rights of the owner of such trade-mark. 

On November 23, 1905, the Gilbert Company and Eiseman & Co. 
signed a written agreement by the terms of which, in considération of 
certain royalties to be paid by Eiseman & Co., or their sublessees, the 
Company agrée to lease their privilèges as conferred by the Patent Of- 
fice under the registered trade-mark, the company retaining owner- 
ship of the copyright, but transferring ail its rights and good will 
for a period of two years. On the same day an instrument purporting 
to be an assignment was executed by the Gilbert Company to Eiseman 
& Co., purporting to transfer, subject to the terms and conditions of 
the agreement, "ail its, the said Gilbert Manufacturing Co.'s, right, title, 
and interest in and to the said trade-mark, togcther with ail the right, 
title, and interest in the good will of its business in which the said 
trade-mark has been used." 

The statute (Act February 20, 1905) provides as follows: 

"Sec. 30. That every registered trade-mark, * ♦ * giuui be assignable 
in connection witti the good wUl of the business in which the mark is used. 
Such assignment must be by an instrument in writing and duly aeknowledged 
according to the laws of the country or state in which the same is executed ; 
any such assignment shall be void as against any subséquent piircliaser for 
a valuable considération, without notice, unless It Is recorded in the Patent 
Office wlthln three months from the date thereof. The commissioner shall 
keep a record of such asslgnments." 

The assignment to Eiseman & Co. was not aeknowledged, but it is 
not necessary to consider the argument submitted as to the effect of 
that omission. Whatever may be the law as to the assignment of 
trade-marks generally, it is manifest from the language of the section 
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quoted that no assignée of a trade-mark registered under the act 
of 1905 acquires any right to enforce it unless the good will of the 
business in which the mark is used is transferred with the mark. As 
has been said before the mark was used, and used largely, by the Gil- 
bert Company in the business of selling certain varieties of improved 
taffeta of a softer finish. At about the time of the exécution of the 
instrument it turned over to Eiseman & Co. ail goods in its possession 
marked "Radium," but it appears that after November 23, 1905, the 
Gilbert Company continued to conduct the business in which it has 
used the mark precisely as it had before, with the single exception that 
it affixed the mark "Electra" instead of "Radium" to the goods it sold. 
The évidence is persuasive to the conclusion that this is exactly what 
both parties intended, that neither of them conteniplated that the busi- 
ness in which the mark had been used should be turned over by the 
Company to the firm. But the statute contemplâtes that, whatever 
extensions of the trade-mark through extensions of business may sub- 
sequently be legitimately acquired by the assignée, he shall take over 
the good will of the business in which prior to assignment the trade- 
mark has been used. Both are to pass together ; the trade-mark shall 
not be conveyed to one, and the particular business in which it was 
used remain with the other. That seems to be the policy of the stat- 
ute, expressed in sufficiently plain terms, and it is unnecessary to dis- 
cuss the question whether this provision is a mère statement of ex- 
isting law or is a new departure. It is not contended that the original 
owner of the trade-mark shall go ont of the dry goods business, nor 
that it shall cease to sell silk dress goods in the pièce to which it has 
not appropriated the trade-mark. But when a trader has sold some 
particular article under a selected name to such an extent as to secure 
registration, he has established a spécial business in which that trade- 
mark is used, and if the trade-mark becomes so valuable as to induce 
him to sell it, he must, as a condition of transfer under the statute, 
assign that spécial business with the trade-mark of which it was the 
parent. Eiseman & Co., therefore, acquired no rights under the al- 
leged assignment which did not carry the spécial business. The sug- 
gestion of hardship, in that by subséquent action the assigner has de- 
feated the assignment for which it received a valuable considération, 
is not persuasive; they bave their remedy against the corapany, if the 
transfer was not in fact what they were given to understand it would 
be. As to them the bill must be dismissed with costs. 

Subsequently to November 23, 1905, the Gilbert Company wholly 
discontinued the use of the word "radium" on any goods whatever, and 
has not since used it, and intermediate that date and the bringing of 
this suit the word was used to a considérable extent by others in con- 
nection with dress goods in the pièce. A case of abandonment is made 
out, and they are not entitled to relief by injunction. But it appears 
that prior to November 23, 1905, when the company was the owner 
of a valid unabandoned trade-mark défendants made infringing sales. 
Their amount was apparently small, and now that the controversy is 
hère and has been tried on a voluminous record, it would seem that 
the ends of justice will be best subserved by sending the cause to a 
master to take proof of the small amount of damages and profits, sa 
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that every phase of the controversy may be disposée! of before appeal 
is taken. Inasmuch as the complainant company bas not succeeded 
on the main case, the decree in its favor will be without costs. 



THE JOHN D. DAILEY. 

(District Court, E. D. New York. Deewiiber 3, 1907.) 

TowAGE— Injury to Tow— Liability of TaG. 

A tug took two mud scows from Atlantic Hasiu to the dumping grounds 
off Sandy Hook on a winter nigbt. The weather was eold, vvith a strong 
northwest wind causing a considérable sea. On reaching the grounds the 
tug gave the signal for dumping the scows, and reeeived a return signal 
from the rear one that she was dumped, but not recelving such signal from 
the torward one which was on a hawser, 1,200 feet long sbe circled around 
two or three times to aid in freeing the scow of her load, and tben start- 
ed back. The forward scow bad not in fact been dumped except as to 
the rear pocket, and when it became dayligbt, before reacbing the citj-, 
it was found that sbe had capsized ; the proximate cause as appeared from 
the évidence being the action of the scowmau in improperly beginniug by 
dumping the rear pocket which put her down by the head. Held, that tbe 
tug was not ehargeable with contributory fault be<'ause she failed to 
sooner ascertain the condition of the scow, it appearing from a prépon- 
dérance of the évidence that owing to the condition of the weather and 
sea she could not hâve assisted in dumping tbe scow if slie had known: 
her condition, and that she was not négligent in returning. 

In Admiralty. Suit against tug for injury to tow. 

Sutherland D. Smith, for libelant. 
Alexander & Ash, for claimant. 

CHATFIELD, District Judge. Upon the 8th day of January, 
1903, late in the afternoon, the W. IL Beard Dredging Company, 
which had obtained a permit for its tug, the Kimpland, to tow two 
dredges filled with mud, from the Atlantic Basin to the dumping 
grounds, half a mile southeast of the Scotland Lightship, off Sandy 
Hook, entered into a contract with the firm of Booth, Dailey & Ivins 
to bave thèse two scows towed by the John D. Dailey. Thereupon, 
between 5 and 6 o'clock in the afternoon, the Dailey proceeded to 
take on coal, went to Atlantic Dock, took the two scows in tow, scow 
No. 6 being next to the tug, and scow No. 8 in the rear, and began 
the journey to the dumping grounds. Until through the Narrows 
and well down the bay the scows were kept upon a short hawser, and 
before passing out into the Lower Bay thèse hawsers were let out, 
the method of towing being by means of a bridle and hawser, with 
an eye in the end of the hawser attached to the bridle. After length- 
ening the hawsers, a space of some 1,000 or 1,200 feet separated the 
tug and scow No. 6. A distance of 400 to 500 feet existed between 
the two scows. At the time the start was made the tide had been 
running ebb for an hour ai^d a half or two hours, and there was 
blowing from the northwest, directly down the course which the tow 
had to take, a strong wind, as shown by the testimony of the witnesses 
and also by the government reports, varying from 29 to 33 miles an 
hour. This wind was of such strength that the witnesses ail agrée 
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it would cause considérable sea, and would render the towing of an 
empty scow against the, wind more difficult than when loaded, It 
would cause waves to break over the bow of the scow, down at the 
head, and more than nullify the effects of the flood tide. Ail of the 
witnesses agrée that with scows in good condition, and under ordinary 
circumstances, it was not dangerous to undertake such a trip, and 
the court can see nothing connected with the expédition which could 
be found to hâve been an unusual circumstance, or to hâve taken the 
trip out of the ordinary, until the dumping grounds were reached. 
The thermometer showed a température below zéro. The night was 
clear but dark, and the scowman upon No. 8, the rear scow, a wit- 
ness for the liJDelant, testifies that, after the tow was turned and was 
coming up the bay against the wind and spray, the boats became cov- 
ered with ice. There is testimony that scow No. 6 was not entirely 
level, and that one corner forward was down, but there is nothing to 
indicate that this condition had anything to do with what occurred 
subsequently, or was of such a character as to make it négligence on 
the part of any one connected with the expédition to start with the 
scow loaded in that manner. 

The évidence shows without contradiction that the Dailey reached 
the dumping grounds shortly after midnight. She was checked by 
the government patrol passing out. The testimony shows satisfac- 
torily that she went far enough beyond the lightship before giving 
any signal or before any dumping occurred. The signal to dump 
(four blasts of the whistle) was given, and no failure to give this 
signal properly can be imputed. The occuirrences immediately after 
the signal furnish the real point of dispute in the case, and if there 
was any négligence on the part of the claimant or its servants in the 
management of the tug, it must be based upon what occurred after 
the signal to dump was given. The scowman upon the rear scow 
te.stifies that he heard the signal, or knew that it was given, that he 
succeeded in dumping ail the pockets of his scow, each scow being 
a square-ended, flat-decked boat, having six pockets, fitted with chains 
and pawls by which the doors in the bottom of each pocket could be 
released from the deck, and with a coaming around the pockets, and 
having a small cabin or deckhouse in which the scowman upon each 
scow could seek protection from the weather and waves. It is tes- 
tified and not disputed that if the buoyant space in the hold of the 
vessel, between the pockets and the sides of the vessel itself, becomes 
filled with water in any way, the scow may turn turtle, and the évi- 
dence seems to show that scow No. 6 was ultimately capsized through 
the effect of the water which in some way entered her watertight 
space, and rendered her liable to be overturned when veering or 
plunging from the effect of the wind and waves. The scowman up- 
on scow No. 8 signaled with his lantern upon the completion of the 
dumping of his scow, but no signal was given at that time by the 
scowman upon scow No. 6, who was seen just before to hâve had 
one of the fixed lights of the scow in his hand, while beginning the 
process of dumping the scow. The tug, having proceeded a short 
distance on her course after giving the signal to dump, circled around, 
and it is contended that shè tûrned against the wind, rather than with 
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the wind. It was testified by her captain that turning against the 
wind would shake out the mud from the pocket which stuck, and 
therefore the turn was made so as to assist the process of dumping 
as greatly as possible. Inasmuch as the wind was practically behind 
the tow in its course, it does not seem that any danger could hâve 
been avoided by turning to port instead of starboard, and the course 
pursued by the scowman upon scow No. 6 interfered with the proper 
order of events before any action by the tug affected the situation. 
It is certain from subséquent conditions that the scowman upon scow 
No. 6 knocked out the pawl, and attempted to dump the rear pocket 
first, thus throwing bis boat down by the head. Whatever his motive 
may hâve been, whether he considered it impossible to reacli the bow 
of the boat, or whether he ignorantly dumped the pockets in wrong 
order, makes no différence. The subséquent occurrences seem to 
hâve resulted from his mistake at that time. The captain of the Dail- 
ey testifies that he went around in a circle, and then turned once or 
twice after completing the circle, in order to assist in dislodging the 
pockets of scow No. 6, from which he had received no signal. The 
engineer of the Dailey thinks that they went around in a circle three 
or four times. But tfiis discrepancy affects only the accuracy of their 
recollection or their credibility. They testify that some signal was 
seen in the shape of the movement of a white light upon scow No. 6, 
and that then the)' headed up the harbor for home. 

It appears from the testimony that the lightship or one of the patrol 
boats threw a search Hght upon the scows, and ascertained that scow 
No. 6 had not been dumped, with the exception of the after pocket. 
The various witnesses agrée that at that time the scowman on scow 
No. 6 could not be seen. The captain and engineer of the Dailey tes- 
tify that they could not tell, at the time the search light was thrown, 
whether scow No. 6 had been emptied, or whether she was pitching 
in the seaway. But, in any event, they continued on their course up 
the bay, making but little progress against the wind, in spite of the 
fact that they had a flood tide then in their favor, and it became day- 
light before they reached Romer Sboal. At that point the patrol boat 
Lamont intercepted them, and observed that scow No. 6 was capsized. 
The engineer of the Dailey testifies that shortly before this he noticed 
his engine turning hard, and the Dailey then turned back and ran 
around so as to ascertain that scow No. 6 had been capsized, and the 
captain of the Lamont reports a conversation as to the whereabouts of 
the scowman upon scow No. 6. The situation having been investi- 
gated by the captain of the Dailey, he determined to continue up the 
harbor, proceeded slowly while the tide was at ebb, and reached the 
Atlantic Basin late in the afternoon of January 9th, at that time having 
about three or four tons of coal left in his coal bunkers. 

In view of the service performed, and ail of the testimony, there 
seems to be no reason for holding that the Dailey did not hâve suffi- 
cient coal or sufficient power, nor that she was insufficiently manned or 
out of condition, and the whole case turns upon the management of the 
Dailey from the time that her officers learned that scow N^o. 6 had not 
been promptly dumped, up to the time when a décision had to be made 
by the captain of the Dailey, after learning that scow No. 6 was caj)- 
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sized, when he was in the neighborhood of Romer Shoal. There is 
nothing in the case to show that scow No. 6 was out of condition, but 
on the contrary the évidence would indicate that she was a properly 
constructed scow, and in good order before the trip. Testimony was 
ofïered, under objection, to show that her scowman reported some two 
inches of water in her hold before starting; but even if the testimony 
was admissible it would prove nothing showing a dangerous condi- 
tion of the scow. Assuming what appears to the court to be the fact, 
namely, that the first act of négligence was on the part of the scowman, 
and that this act was the proximate cause of the events which foUowed, 
it is lîecessary to consider whether the officers of the tug were also 
négligent in omitting to do those things, if any there be, which might 
hâve interrupted or prevented the séries of accidents and injuries sub- 
séquent to the time of turning back with the tow for New York. 

Testimony was ofïered to the effect that in good weather men could 
be put upon a scow in order to accomplish the dumping, if the scowman 
had failed to attend to bis duties; that the tugboat, in fair weather, 
could hâve bumped into the scow, in order to jar the doors of the 
pockets and set f ree the mud ; or, if it proved necessary to tow the 
scows back to New York undumped, the hawser could hâve been re- 
versed, and the scow towed stern foremost to avoid the necessity of 
towing her down by the head. But under the conditions of wind and 
weather existing that night, the testimony of the experts as to the feas- 
ibility of thèse plans does not appeal to the court, and their qualifica- 
tions as to accomplishing thèse opérations in rough weather make it 
extremely improbable that any one of them could hâve been success- 
fully undertaken on this occasion. Considering the question of négli- 
gence, it is not possibility, but the question of a right, reasonable déci- 
sion which must be the test in determining whether what actually was 
done was négligent, or whether it was négligence not to do something 
else. It is not sufïicient in this case to détermine simply whether the 
ofificers and lookout of the Dailey did or did not learn as quickly as 
they might the true condition of affairs. The question which must be 
answered is whether, assuming négligence or indifférence in this re- 
spect, any other course than that pursued should or would hâve been 
follovv'ed, even if thèse offîcers had been alert and successful in finding 
out what had happened. It is the ordinary question of determining 
whether contributory négligence, even if it existed, contributed or was 
a proximate cause of the injuries themselves, which must be answered 
in this case. 

L'pon the testimony of the experts, it cannot be said that the cap- 
tain of the Dailey could hâve proceeded either to Rockaway or down 
the coast, or that as a prudent man, using bis reasonable faculties, 
there was any other course open to him than to attempt to return up 
the harbor. This statement is made from the supposed situation of 
the captain, with knowledge of the fact that scow No. 6 had not been 
dumped, and that the scowman was missing, a knowledge which he 
did not possess, but which, it might be said, he could bave obtained if 
for any reason there was an obligation upon him to do so. The con- 
duct of the captain of the Dailey in vvaiting for the ebb tide to run, and 
in bringing the scow to the Atlantic Basin instead of putting her in 
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Gravesend Bay to be tossed about by the waves, does not seem to be 
négligence. The condition of the scow and her injuries resulted from 
the treatment which she received from the waves, and there is no évi- 
dence in the case to show anything which the captain of the Dailey 
conld hâve done to hâve prevented the results which ensued from 
the manner in which the scowman undertook to perform his work. 

It is necessary to refer to the testimony of the scowman upon scow 
No. 8, who stated that in his opinion, the decks not being icy and the 
waves not extremely large, a person could hâve been put on board of 
scow No. 6 by the Dailey before the tow was turned back up the harbor. 
This opinion is contradicted by that of nearly ail the other witnesses 
in the case, and particularly by the witnesses who observed the condi- 
tions that night. Some argument bas been offered as to the efïect of 
one scow in smoothing the waves in the path of the foUowing scow, 
but inasmuch as the boats were supposed to be turning in a circle, lit- 
tle inference can be drawn, and the weight of the testimony seems to 
bear out the idea, that conditions were too rough to charge négligence 
upon the Dailey because of her failure to make the attempt to ascertain 
the cause of the trouble, or to put somebody on board to assist in 
dumping. 

The libelant cites the case of The O. L. Hallenbeck (D. C.) 119 Fed. 
468, as authority for the proposition that if the officers of the tug were 
guilty of any act or omission by which they might sooner hâve learned 
the true condition of affairs, they were guilty of at least contributory 
négligence, and that the Dailey should be held therefor. It is impos- 
sible, from the printed report in the Hallenbeck Case, to learn hovi' 
the accident occurred, but the gross négligence of the officers of the 
tug, in being oblivious to everything, and not even knowing that the 
tow was gone, so as to try to aid or rescue it, was properly considered 
évidence that their actions were négligent ail of the time, and that the 
ultimate loss of the scow was their fault. 

In the présent case, as bas been stated, doser attention by the ofifî- 
cers of the Dailey might bave put them in earlier possession of knowl- 
edge of conditions. But there is no such gross négligence nor any 
such presumption that loss might bave been prevented as apparently 
must hâve existed in the Hallenbeck Case, in order to form a basis for 
the décision. The accident did not occur because of any négligence on 
the part of the Dailey, and her officers apparently owed no duty to do 
more, and in fact could hâve done no more, than they did do, in any 
event. 

The libel must be dismissed. 



VERDON V. BROOKLYN HEIGHTS R. OO. 
(District Court, E. D. New York. December 5, 1907.) 

Whakves— Injuey of Vessel— Obstruction in Slip. 

A railroad company, whicli leased a wliarf and required its use con- 
stantl.y by vessels for delivery of goods, was under tlie duty of Icnowing 
the character of tlie slips used and whetlier obstructions existed which. 
would endanger a vessel assigned by it to a berth therefor unloading. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Wharves, § 42.] 

157 F.— 31 
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2. Same. 

The sinking of a vessel by reason of a hole broken through the bot- 
tom while she lay at a wharf held, on the évidence, to hâve been caùsed 
by an obstruction some distance beneath the surface of the water in the 
slip, upbn whlch the vessel settled with the falling tide, and for which 
the lessee of the wharf was responsible, 

in Admiralty. 

Alexander & Ash, for libelant. 

Clarke Day (A. M. Williams, of cotmsel), for respondent. 

CHATFIELD, District Judge. The Brooklyn Heights Railroad 
Company is the lessee of a dock in South Brooklyn, extending some 
400 feet westvvard into New York Bay; the slip upon the south side 
of the dock having a depth of 20 feet at the outer end, and shelving 
up to a mud bank at the head of the slip. The tide rises 5 or 6 feet 
in tliis locality. On Priday, the 29th of September, 1905, the Earl 
Hawley, a canal boat owned by the libelant, with a cargo of granité 
paving stones from Connecticut, in tow of a steam canal boat, the 
Arthur Bissell, reached the head of this slip, and after a few moments' 
delay entered the slip and was tied up outside of a scow containing 
grave!; and sand, which was next to the pier in question. On Satur- 
day, September 30th, the Hawley was moved up and fastened with 
a bow, stern, and spring line to the south side of this pier ; the bow 
of the Hawley pointing out, and being on a line with the head of the 
pier. The Hawley was a square-bowed canal boat, drawing 814 feet 
of water when loaded, and with no curve or rounding at the bilges. 
The bottom planking was 3 inches in thickness, and the cargo rested 
upon a sheathing or false bottom, with some 9 inches space between 
the bottom planks and this sheathing. 

The captain of the Hawley was in charge until Saturday afternoon, 
and from then on until Monday morning the engineer of the Bissell 
was in charge of both boats. The engineer testifies that on Sunday 
he was fishing, but that he pumped the water from the Bissell every 
6 or 8 hours, and the captain and the engineer of the Hawley agrée 
that she did not leak, had been thoroughly overhauled a year previ- 
ous, and had been tight from that time. She had encountered no 
rough weather, and, while some of the witnesses for the respondent tes- 
tify that when the Hawley reached the dock the steam siphon pump 
^yas going, it is considered that the pumping which was done was 
on the Bissell and not on the Hawley. About 4 o'clock on Sunday 
afternoon the engineer found about 3 inches of water in the Hawley, 
and by 5 o'clock observed that she had settled so that her deck was 
below that of the Bissell. He then found 3 feet of water, and, in- 
serting the steam siphon, attempted to pump out the boat, but in less 
than half an hour the water gained 15 inches while he was pumping. 
Some boys, and later some 6 or 8 men, attempted to pull the Hawley 
along the face of the dock by lines, and the engineer testifies that, the 
boat not coming, he connected a breast line to "the Bissell and backed 
his engine, when the Hawley came away with a jerk, and the men 
then pulled her along to the end of the slip upon the mud. Lines were 
carried from her to the dock ; but, as the tide rose, she slid out about 
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100 feet into deeper water, the lines breaking, and finally rested so 
that she was under water at low tide, with the exception of a portion 
of her coaming. 

One James corroborated the testimony of the engineer, and also 
corroborated the testimony of the captain that on the morning of 
Monday, the day following, the captain located at a point 16 feet from 
the end of the pier, and about 18 inches off from its face, an object 
about 18 inches high, resting in the mud, and about 7 feet below the 
surface of the water, which was then rising after the turn of the tide. 
On the following day, Tuesday, the Hawley was hauled out of the 
water, and on the 6th put in the dry dock. A hole was then found 
in her bottom 16 feet from the bow, and 16 inches from the edge 
which had been lying next to the dock. The owner of the dry dock 
testifies that this hole was about 8x10 inches, and that there were 
no scratches or injuries around the hole upon the bottom of the boat. 
The captain also testifies that the sheathing was broken or pushed up 
immediately over this hole. This testimony is more persuasive than 
that of the witnesses for the respondent, whose recollection was that 
the hole was 2 inches wide by 8 inches long. 

The witness Cassidy testifies that he saw the Hawley sinking at 
about 2 o'clock on Sunday afternoon, and called the attention of other 
people to her ; that she was then about 8 inches out of water ; and that 
he offered his assistance at about 5 o'clock in the afternoon, when, 
after having continued to go down, she was still 8 inches out of wa- 
ter. His recollection is that the Bissell did not hâve steam up, and 
that the Hawley was moved entirely by the efforts of the men. But 
it is not considered that thèse discrepancies in the testimony seriously 
affect the détermination of the main question, which is when the Haw- 
ley received the injury which sank her, and what was its cause? 

Low tide on Sunday afternoon occurred about 3 :30 o'clock. The 
night watchman and the storekeeper indicate that the accident may 
hâve happened somewhat later than the time fixed by the engineer, 
Hazen, and by Cassidy, the witness called by the respondent. But the 
only effect of this would be to hâve given the tide more time to rise, and 
it (ioes not materially affect the issue. 

At some time after the captain had made the mark upon the dock 
opposite which he claimed to hâve located the obstruction, he called 
the attention of Tilden, the gênerai foreman at this dock for the re- 
spondent, to a pile, which the captain tried to show this witness, but 
which the witness could not see. Tilden testifies that he felt some 
rocks, a pile of stone 12 or 13 feet high and 7 to 8 feet under water, un- 
der the dock cribwork construction in connection with the pier, and that 
the water at the face of the dock was 20 feet deep at high tide, and at 
low tide it was 15 feet. This witness also testifies that he saw a steam 
siphon running through the deck of the Hawley, and that they were 
pumping on the Hawley continuously during the afternoon of Sat- 
urday. 

Upon the review of the testimony above set forth, and upon the 
facts herein recited, it is necessary to consider three questions: (1) 
Whether the obstruction claimed by the libelant existed; (8) wheth- 
er the damage to the Hawley was caused by this obstruction; and 
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(3) whether any négligence upon the part of the respondent is shown, 
so as to place upon the respondent the responsibility for the damage. 
The case of Crossan v. Wood (D. C.) 44 Ked. 94, defines the prin- 
ciples involved in relation to the first two points. In that case Judge 
Brown says: 

"The prlmary fact of the existence of the obstructions alleged, and that the 
damage arose from that cause," must be clearly proved. 

In the présent case, upon the testimony as it appears to the court, 
the libelant allèges a peculiar injury to the bottom of the vessel, which 
injury extended to the sheathing some 9 inches above the bottom. 
This injury, in the form of a nearly square puncture, must hâve been 
caused by some object protruding through the bottom of the vessel 
in an almost vertical direction. The depth of the water, the length 
of the pile found by the master of the vessel, its size, and the condi- 
tion of the tide, ail correspond ; and if the pile in question punctured 
the bottom of the vessel at low tide, upon the afternoon of Sunday, 
October Ist, the floating of the vessel as the tide rose would lift the 
boat clear of the pile, and at the same time allow the water to rush 
into the openings in such a manner as to cause sinking within a very 
short period. 

The accident occurred in the neighborhood of 5 or 6 o'clock, and 
flood tide, as shown by the tables, was in the neighborhood of 9 o'clock 
that evening. The attempt to move the vessel by hand, which failed, 
and the subséquent pulling of the boat clear of the obstruction by 
means of the steam canal boat, would indicate that the boat was raised 
by the tide faster than it sank from the filling with water, and is the 
only reasonable explanation of the testimony. No évidence is of- 
fered and no explanation given as to how the injur}- could hâve been 
received in any other manner. The puncture could not bave been 
made while the boat was sliding back into deep water, for not only 
would the character of the injury be materially diiïerent, but also 
the boat had sunk at the end of the dock before this sliding. It 
follows that the injury must hâve existed prior to this time, as no 
other cause of sinking is shown. The obligation was vipon the re- 
spondent to furnish a safe place to ail vessels using this wharf. Smith 
v. Havemever (C. C.) 36 Fed. 927; O'Rourke v. Peck (C. C.) 40 
Fed. 907 ; Hartford & N. Y. Transportation Co. v. Hughes (D. C.) 
135 Fed. 981. 

The respondent in this case was the lessee of the wharf, in posses- 
sion and using it for its purposes at the time. The libelant's boat was 
brought to the wharf and given a berth, under the direction of the re- 
spondent, in order to deliver goods to the respondent, and the duty of 
providing a safe place was therefore upon the respondent. As was 
said in Wendell v. Baxter, 13 Gray (Mass.) 494, the respondent would 
not be liable for a latent defect "so hidden and concealed that it could 
not be discovered by such examination and inspection as the condi- 
tion, use, and exposures of the wharf reasonably required." But in 
a case like the présent, where the respondent was in charge of the 
wharf, using it for the delivery of goods constantly, and requiring 
différent vessels to be continually brought to the wharf for its own 
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purposes, the duty would seem to rest upon the respondent of know- 
ing the character of the slip, whether obstructions existed, and wheth- 
er there was water sufficient to accommodate a beat of the character 
assigned to the berth for unloading. It would be impossible and 
unreasonable to expect from every beat an examination (which could 
properly be made only by a diver) of the bottom of the slip before 
bringing the vessel up to the dock, and no évidence whatever has been 
offered in the case to show that the respondent had made any exam- 
ination whatever, or had any knowledge of the conditions prevailing 
in front of its wharf, except such as had been gained from the ex- 
périence of other vessels which had used the wharf previously and 
had not been injured. 

The libelant's boat, being a canal boat with scjuare ends and bilge 
lines, would need différent accommodations than a round-bottomed 
vessel, and even the fact that a boat containing crushed stone and 
drawing lO^z-^ feet of water had previously used the slip without 
injury does not free the respondent from responsibility, unless it were 
shown that the conditions of the tide had been exactly similar, and 
that the vessel previously occupying the slip had been brought as 
close to the wharf as the libelant's vessel would and did go. Hur- 
ther than this, the testimony offered by the respondent, while incon- 
sistent and vague in many places, was to the effect that the pier, some 
400 feet in length, had been built in cribwork out into water 20 feet 
deep, and that the mud bottom which the captain of the libelant's 
vessel testified he found at a depth of about 8^/2 feet, shortly after 
the tide had begun to rise on the morning of October 3d, did not 
exist. The respondent, being in the possession of the dock and the 
slip, had plenty of opportunity to furnish convincing proof of the 
size and depth of the slip and of the conditions of water existing at 
this point, and could hâve obtained plenty of corroborative testimony 
to the statement that no obstruction existed at the time of the acci- 
dent, if such had been the case. 

In the absence of any attempt on its part to furnish any évidence 
beyond that of the dock supcrintendent, whose testimony is so un- 
satisfactory, it must be concluded that the respondent had nothing fur- 
ther to offer which would hâve been in its favor. It seems, therefore, 
that the allégations of négligence on the part of the respondent are 
sustained, and that the injuries resulted from an obstruction for the 
présence of which the respondent must be held responsible. 

The libelant may hâve a decree accordingly. 



THE BAKER. 
(District Court, E. D. New York. Xovember 25, 1907.) 

AdMIUALTY — JUBISDICTION OF SUIT AGAINSfT FOREIGN VESSEL— TKEATY WITII 

Germany. , 

ïhe provision of tlie treaty of Becember 11, 1871 (17 Stat. 928), be- 
tween ttie German Empire and the United States, that the consuiar agents 
of either country "shall hâve exclusive cliarge of the internai order of 
the merchant vessels of their nation and shall hâve the exclusive jjower 
to take cognizance of, and to détermine différences of every kind which 
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luay arise, elther at sea or in port, between the captains, offlcers, and 
crews," does not Include a daim by a seaman against a vessel or owner 
for a tort, so as to exelude the jiirisdiction of a United States court of 
admiralty of a suit on sucli a claim against a German vessel. 

[Ed. Note. — Jurlsdietion of torts, see note to Canipbell v. H. Haclifeld 
& Co., 63 C. C. A. 279.] 

In Admiralty. On exception, to libel. 

Martin T. Manton, for libelant. 
Wheeler, Cortis & flaight, for claimant. 

CHATFIELD, District Judge. The libelant, who is not an Ameri- 
can citizen, was injured, by falling, upon a tramp steamer flying the 
German flag and admittedly of German registration, while the ves- 
,sel was upon the high seas. Upon the arrivai of the vessel at the 
port of New York, the libelant, in the District Court of the United 
States for this district, libeled the steamer, alleging négligence on 
the part of the owners, agents, servants, and crew of the vessel, and 
clainiing the sum of $15,000 damages. Process was issued and ex- 
ecuted upon the vessel, and claimant's bond has been given, so that 
the movements of the vessel hâve not been interfered with. 

A preliminary question of jurisdiction is raised in the form of ex- 
ceptions to the libel, which exceptions are stated as foUows: 

"In that the alleged cause of action set forth in the libel is not vvithin the 
.lurisdiction of the United States or this honorable court, by reason of the 
treaty between the United States and the German Empire of IJecember 11, 
1871, which vests the exclusive power to take cognizance thereof in the Ger- 
man eonsular departmeut." 

The treaty between the United States and Gennany contains the 
following clause : 

"Consuls gênerai, consuls, vice-consuls, or eonsular agents shall hâve ex- 
clusive charge of the internai order of the merchant vessels of their nation, 
and shall hâve the exclusive power to talce cognizance of and to détermine 
différences of every kind which may arise, either at sea or in port, between 
the captains, officers, and crews, and especially in référence to wages and the 
exécution of mutual contracts. Neither any court or authority shall, on any 
pretext, interfère in thèse différences, except in cases where the différences on 
board ships are of a nature to disturb the peace and public order in port, or 
on Bhore, or when persons other tlian the officers and crew of the vessel are 
parties to the disturbance." 17 Stat. 928. 

It is difficult to see how the framers of this treaty could hâve used 
the language quoted with the intention of including suits brought 
against the owners of a vessel or against the vessel itself upon the 
ground of négligence, inasmuch as such a cause of action is not a 
différence between the captain, officers, or any member of the crew. 
An action for négligence might bring into question contradictions or 
différences in the statements of occurrences by the varions officers 
or members of the crew concerned in the transaction ; but the créa- 
tion of a eonsular court, with power to try négligence suits, would 
be a matter of so much importance that it would seem to hâve been 
necessarily in the minds of the framers of the treaty. They would 
just as certainly hâve stated speciiîcally the jurisdiction of a eonsular 
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court with référence to such causes of action, if that Jurisdictioh had 
been intentionally conferred. 

The attention of the court has been called to several cases, and some 
of the principles covered by thèse cases should be referred to. In 
the case of The Burchard, 42 Fed. 608, jurisdiction in the District 
Court of the United States was refused, and a libel for wages dis- 
missed, following the authority of The Ehvine Kreplin, 9 Blatchf. 
439, Fed. Cas. No. 4,426, iipon the ground that the German consul 
had jurisdiction under the treaty of December 11, 1871, in force be- 
tween the United States and Germany. This is the same treaty now 
in force, and under which the exceptions hâve been filed in this case. 

But it is not necessary to do more than state the proposition that 
a dispute as to wages would naturally be called a matter between the 
captain and members of the crew, while an action for négligence 
against the vessel, being founded upon tort, may or may not be con- 
fined to acts and matters which hâve occurred between the injured 
party and the officers of the ship or the agents of the owners. It 
might be noted in passing that the treaty has the phrase "and es- 
pecially in référence to wages and the exécution of mutual contracts." 
No affirmative relief is asked against the captain or other officers in 
the action for tort. If a dispute arises as to what actually occurred, 
that is a question of évidence, and not such a matter of substantial 
rights as to be legally termed a "dispute or différence," in the sensé 
of meaning a case at law or a claim to be litigated. 

In the same way The Bound Brook (D. C.) 146 Fed. 160, had to do 
with a hearing with relation to wages. But in the case of The Bound 
Brook, supra, the court, on page 161 of 146 Fed., in its opinion, uses 
the following extremely pertinent language: 

"la the case thus presented one of wliich the court may take jurisdiction, or 
is it one of which the German consul has exclusive cognizance under the trea- 
ty? Inasmuch as the libelants are none of them citizens of the United States, 
and the vessel libeleU is foreign, the court is not bound to take jurisdiction. 
It will use its discrétion whether to exercise jurisdiction or not. Where, as 
in this case, the voyage is ended, jurisdiction is usually exercised, in the ab- 
sence of reasons to the contrary ; and it may be exercised even against the 
protest of the consul. Such a protest, however, is always an important cir- 
cumstance for considération ; but, if there are treaty stipulations with regard 
to the consul's right to adjudge controversies arising between the master and 
crew, such stipulations are to be fairly and t'aithfully observed. The Belgen- 
land, 114 U. S. .355, 3G4, 5 Sup. Ct. 860, 29 L. Ed. 152; The Becherdass Am- 
baidass, 1 Lowell, 5G9, 572, 573, Fed. Cas. No. 1,203 ; The Pawashick, 2 Lowell, 
142, Fed. Cas. Xo. 10,851." 

In the case of The Welhaven (D. C.) 55 Fed. 80, the dispute was 
again as to wages, and the putting of the libelant on shore in irons, 
while the case turned on the opinion in The Burchard, supra; the 
court saving that the two cases were alike. It has been settled by the 
case of The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152, 
that the maritime jurisdiction of the District Courts of the United 
States will attach where the ship cornes within the dominion of the 
court, even in the case of a foreign vessel, and with relation to the 
claims of citizens of a nation other than that of the vessel or of the 
place in which the court is held. In that case Mr. Justice Bradley says, 
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on page 363 of 114 U, S., page 864 of 5 Sup. Ct. (29 L. Ed. 152), in the 
opinion ; 

"For circumstances often exist whieli render it luexpedient for the court to 
take jurisdiction of controversies between foreigners In cases uot arising iu 
the country of the forum. * * * The cases of foreign seamen sulng for 
wages, or becaijse of 111 treatment, are often in this categorJ^ * * * where 
the voyage is ended, or the seamen hâve been dismissed or treated witb great 
cruelty, it will entertaln jurisdiction eveu against the protest of the consul 
[citing a number of cases]. Of course, If any treaty stipulations exist between 
the United States and the country to which a foreign shlp belongs vvith re- 
gard to the right of the consul of that country to adjudge controversies aris- 
ing between the master and crew, or other matters occurring on the ship 
cxclusively subject to the foreign law, such stipulations should be fairly and 
faithfully observed." 

Further on in the same opinion the court says that, unless the case 
falls within the exceptions — that is, is covered by the terms of the 
treaty — the courts hâve jurisdiction, and that they will exercise it if 
there is spécial reason for so doing. 

It is unnecessary to consider hère the effect of the laws of Ger- 
many, which must be taken as the basis of determining whether a 
recovery can be had, or the laws of the United States, which must as 
well be complied with before the libelant can recover. The L,amington 
(D. C.) 87 Fed. 752 ; The Belgenland, supra. It is impossible now to 
discuss at length whether the court should retain jurisdiction of this 
case in the exercise of that discrétion which the court feels is within its 
jurisdiction. The principles of the exercise of such discrétion are 
stated in the case of Camille v. Couch (D. C.) 40 Fed. 176, where the 
consul had already effected a settlement upon the question of wages 
and had gone into the matters under dispute, and the payment of 
wages had apparently been in the nature of an adjustment of ail dif- 
férences. In that case the court refused to entertain jurisdiction, al- 
though stating that it had jurisdiction if it saw fît to exercise it; and in 
the case at bar it may appear, upon a full présentation of the situation, 
that circumstances exist which would impel this court to exercise its 
discrétion against the libelant and refuse him the privilège of litigating 
his claim in the courts of this district. 

The exceptions under discussion, however, are based merely upon 
the proposition that the German consul has exclusive jurisdiction. The 
allégations of the libel set forth that the libelant had been injured to 
such an extent that he could not pursue his former occupation and 
would continue to suffer great bodily pain. Under those circumstances 
he remained within the jurisdiction of this court and secured the serv- 
ice of process upon the vessel before she left the jurisdiction. Her 
owners hâve given a bond to release the vessel, and upon the facts 
appearing, the sole proposition upon which the exceptions are based 
must be decided against the claimant, without finally precluding the 
court from exercising its discrétion in such a way as it may détermine 
upon a further knowledge of the facts. 

The présent exceptions will be overruled, and the claimant will be 
directed to answer. 
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THE WESTERN STAR. 

(District Court, W. D. Wisconsin. December 9, 1907.) 

No. 3.5. 

1. Si^LVAGE— Compensation— Eléments in Détermination of Amount. 

Tlie important considérations affectiug an award for salva^e service aro 
wlietlier tbo aided vessel could liave saved lierself or was in probable 
danger of destruction or serions injury, and, if so, her value, tbe degree 
of ber danger, and wbat was saved ; also wbetlier tbe service was ron- 
dored witb ])roinptitude, s^kill, vigor, and energj', and was successfnl. 
tlie danger and bazard in rendering tbe service, tbe value so risked, tbe 
time spent an(t its value, and tlie damage or loss to tbe vessel by wbicb 
tbe service was rendered. Tbe award sbould also be niade witb référ- 
ence to tbe rule that rémunération sbould be libéral, to encourage siniilar 
services in other cases. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 57- 
66.] 

2. Same — Rescue of Sthanded Steamer in Lake Supbkioe. 

The Steel freiglit steamer Western Star, witbout cargo, stranded on tbe 
South side of Lake Superior on November 20tli during a very severe gale. 
On the next day, after tbe storm was over, a passing steamer was sigual- 
ed for assistance, but continued on her course. Tbe following day, wben 
the master and a part of tlie crew- bail gone on shore for assistance, the 
steamer Viliing sigbted the Star, came iiear, and offered her services. 
which were accepted by the offieer in charge. A Une was passed to the 
Star, and after some liours of work, during which the Viking also be- 
eame stranded on a newiy formed bar, wbere she remained for half an 
hour, she succeeded in pulling tbe Star ofC, and the latter proceeded to 
port alone. The Viking, with cargo and freight, was worth ,$88,000. 
She was detained eight hours by the service, suffered some damage, and 
ran a considérable risk of further iujury by stranding. The Star was 
worth $265,000, and was damaged by the stranding to the extent of iÇS,- 
OOO. She was covered with ice, and, altbough not in immédiate danger, 
was in considérable péril, owing to the uncertainty of the weatber at tbe 
season and her exposed position, and her ability to extricate herself was 
doubtful. The master, while on shore, had hired a tug at $2.50 per day, 
which had started for the Star and was paid for three days' service. 
There were many other disasters on the lake, due to the storm, and it 
was difïicult to secure wrecking vessels. After the service was rendered 
tbe owners of the Star offered to pay the Viking $1,000 therefor, which 
was not accepted. Eeld, that the service was a salvage service of merit, 
skillfully and successfully perforraed, and that the Viking was entitled 
to an award of .$5,000 tlierefor, including therein $150 for damage to her 
equipment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 72. 
73. 

Awards in fédéral courts, see note to The Lamington, 30 C. C. A. 280.] 

In Admiralty. Stiit for salvage. 

H. R. Spencer, for libelant. 

Shavv, Warren, Cady & Oakes, for respondent. 

SANBORN, District Judge. Libel for salvage. The Western Star 
is a Steel freight steamer, 412 feet in length, 50 feet beam, and 35 feet 
in depth, 7,000 tons burden. She was built in 1903, at a cost of $365,- 
000. and was worth that snm at the time she was stranded, November 
39, 1905. She left Toledo, Ohio, for Ft. William, Canada, in the lat- 
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ter part of Novemter, without cargo, in command of Capt. Patrick J. 
Griffin. During the evening' of November 27, 1905, while near Isie 
Royale, she encountered a heavy northeast gale, the worst storm ever 
experienced on Lake Superior. With lier ballast tanks filled with 
water, and water put in her main hold, together weighing about 3,000 
tons, she was kept alternately on a northwest and southeast course, 
until about 3 a. m. of November 89th, when she went aground stern 
first on a sandy bottom in the bight of the bay on the south shore of 
the lake, with her port side towards the shore, about a mile and a half 
east of Fourteen Mile Point, 20 miles from Ontonagon, Mich. She 
was in 14 feet of water about 300 feet from the shore, which at that 
point curved slightly, so that the vessel was protected from winds ex- 
cept from the northwest, north, and northeast, although greatly ex- 
posed to the winds prevailing at that season. She was without sup- 
plies. A tug was hired at Ontonagon at an expense of $300 to bring 
groceries, etc. The storm continued to break over her for some hours, 
with the température below zéro ; but five or six hours after she went 
aground a sand bar formed outside, distant about 150 feet, by which 
she was considerably protected. This bar was 24 feet wide, with a 
depth of 8 feet. Ice formed over the vessel to a considérable thickness, 
so that she looked like an iceberg. 

In the afternoon of the same day the storm had somewhat abated, 
and the first ofîîcer and five seamen reached the shore in a small boat, 
and walked to the lighthouse at Fourteen Mile Point, where they spent 
the night. Early the next.morning they started on foot for Ontonagon, 
18 miles away, and reached there about midnight. On the Ist of De- 
cember the storm was over, and the captain was rowed to Ontonagon, 
leaving the Star in charge of the second officer, Capt. John Symington, 
and 11 men. He had sailed 32 years on sait and fresh water, and had 
been a licensed officer on the Great Lakes for 16 years. At Ontonagon 
a large wrecking tug, the Reid, was engaged from Sarnia to assist the 
Star at; an agreed price of $250 per day. Capt. Richardson also testi- 
fies that the Star ofifered the Great Lakes Towing Company $15,000 to 
send an expédition to her, but that ail the wrecking outfits on Lake 
Sùperior were otherwise engaged. The source of his knowledge or 
information he does not state. When leaving the vessel the captain 
told Capt, Symington to let any boat which might corne along pull on 
the Star. The day after the Star went ashore the steamer Victory was 
sighted at a distance of à mile and a half or two miles, and a distress 
signal was sounded by the Star. The Victory came in pretty well up 
to the Star, and then continued on her course. At this tinie the storm 
was over, and the lake quiet. 

The Viking, in command of Capt. Richardson, the libelant, is a steel 
steamer 214 feet long and 37 feet wide, drawing 14 feet, and was at the 
time in question worth $75,000, with a cargo worth $11,500, and her 
freight amounted to $1,610, màking a total value of $88,000. She was 
engaged, in towing barges' and f reighting. About 1 o'clock p. m. De- 
cember 1, 1905, the Star was sighted by the Viking. She directed her 
course fowards the strànded vessel, until warned of the bar which had 
formed. Capt. Symington and the Star's ehgineer went on board the 
Viking,' ând after some conversation as to the situation the master of 
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the Viking offered assistance, which was tacitly accepted. Before the 
Viking appeared Capt. Symington thonght he could release the vessel 
without assistance, and she was then being pumped out. For this rea- 
son the Star did not sound a distress signal, although the assistance 
oflfered was accepted. A tow line belonging to the Viking, 1,000 feet 
long, was used. Some of the crew of the Star went out in a small beat 
and took hold of the line, and one end was hauled on board the Star. 
The Viking pulled from varions directions, swinging backward and 
forward, so as to avoid a straight pull. After puUing for some time she 
got aground on the bar, by reason of her position and the current and 
by swinging back and forth. The Star then let go of the line. After 
considérable effort for 20 or 30 minutes the Viking got off the bar. 
The line was again taken aboard the Star, and after pulling in the 
same manner for some time longer the Star was loosened from the 
sand, and by turning the propcllers of both boats a channel was eut 
through the bar, and the Star towed out stern first to anchorage in 
deep water. This was about 6 o'clock, some five hours after the Star 
had been sighted. Capt. Richardson, thinking the Star was not suffi- 
ciently manned, offered to tow her to Duluth or other port, which was 
declined. The Viking then proceeded on her course, but after going 
about two miles turned back and offered to stand by until Capt. Griffin 
should return. This offer was declined. Capt. Richardson proposed to 
stay alongside until the captain's return, but Capt. Symington told him 
if he did so he would go to Portage Canal with her. Finally the Viking 
left, about 9 :30 p. m., and continued on her course to Duluth. The 
next day the Star steamed to Ontonagon, took on her captain and his 
men, and later went to Duluth for the winter. Her machinery was 
somewhat damaged. Two of her .steel plates were taken off on accOunt 
of the rivets having been loosened. It cost $8,000 to repair the vessel. 

The libelant claims actual damages for injury to the tow line, $300; 
breaking the crank pin, $545.73; injury to the air pump, $50; and 
loss of the carriage of a cargo of lumber from Duluth to Cleveland, 
$3,670. The use of the tow line was worth SlOO. As to the crank pin, 
it appears that when the vessel was overhauled the next spring it was 
found broken. When or how it was broken does not appear. There 
is a possibility that the injury was caused by the heavy strain of pull- 
ing on the Star, but this is entirely uncertain. In respect to the lost 
charter, the daim is that the Viking did not get to Duluth in time to 
load the lumber before the Insurance ran out, and the lumber was taken 
by another steamer. The évidence leaves it in uncertainty whether the 
Viking would hâve been able to hâve obtained dock room and loaded 
this lumber, even if she had not been delayed by the salvage service. 
This damage is too remote to be taken into account. The same rule ap- 
plies to the crank pin. No one can say whether it was injured in pull- 
ing on the Star or not. The damage to the air pump was caused by 
taking in sand during the salvage service, and is a proper item of loss 
to be considered. 

The libelant claims $25,000 for the salvage service, and the respond- 
ent offered him $1,000 as the fair value of the services. The rules gov- 
erning allowances for salvage services are fully settled and hâve been 
applied by the courts in a great number of cases. The important con- 
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siderations affecting a salvage service are whether the aided vessel 
could hâve saved herself, or v^^as in probable danger of destruction or 
seriotis damage, and, if so, her value, what was the degree of danger 
to the vessel aided, and what was saved; also whether the salvage 
service was rendered with promptitude, skill, vigor, and energy, and 
was successful, what was the danger or hazard in rendering the service, 
and what was the value so risked, the time spent, its value, and the 
damage or loss to the vessel by which the service was rendered. The 
Blackwall, 10 Wall. 1, 12, 19 L. Ed. 870; Adams v. The Island City, 
1 Clif. 210, Fed. Cas. No. 55 ; McConnochin v. Kerr (C. C) 15 Fed. 
546 ; The Hyderabad (D. C.) 11 Fed. 749 ; Sinclair v. Cooper, 108 U. 
S. 353, 3 Sup. Ct. 754, 27 L. Ed. 751 ; The Jessomene (D. C.) 47 Fed. 
903. To this enumeration it may be added that admiralty awards are 
not confined by the rule of quantum meruit; but perilous services vol- 
untarily rendered should be liberally rewarded, as an inducement to 
similar services by others. In the interest of commerce and navigation 
the courts should grant libéral rémunération, to overcome the universal 
reluctance with which such services are undertaken, in view of the 
dangers attending them. The Blackwall, 10 Wall. 1, 19 L. Ed. 870 ; 
The Pontiac, 1 Newb. 138, Fed. Cas. No. 8,801 ; The Ëlvira, Fed. Cas. 
No. 6,015; The Elfrida, 172 U. S. 186, 19 Sup. Ct. 146, 43 L- Ed. 413; 
The R. R. Rhodes, 82 Fed. 751, 27 C. C. A. 258; The I. W. Nicholas 
(D. C.) 147 Fed. 793. In this case an allowance of 1 per cent, of the 
value aided was made, although the salvage service was unsuccessful. 
The Lasca (D. C.) 133 Fed. 1005 ; The Edith L. Allen, 129 Fed. 209, 
63 C. C. A. 367 ; The James Turpie (D. C.) 113 Fed. 700 ; The North 
Erin (D. C.) 71 Fed. 430 ; The Pélican (E. D. Mich., 1893) reported in 
158 Fed. 183, Further, it should also be taken into account, although 
perhaps of minor relative importance, whether the owners of the prop- 
erty saved hâve acted reasonably in offering reward, or so unreason- 
ably that the salvor is compelled to assume the delay, vexation, and ex- 
pense of litigation to establish his rights. 

While the Western Star was by no means hopelessly lost, she was in 
a position of great danger. She lay on her port side on the bottom, 
covered with ice, out of the gênerai path of navigation, on an exposed 
shore, subject to a sweep of 200 miles of sea, in danger from storm and 
ice, at the beginning of winter, in calm weather, but in the utmost un- 
certainty as to its continuance. There were many other wrecks to be 
aided. She was considerably damaged, the expense of repair being 
$8,000. The Star is said to hâve offered $15,000 to the Great Eakes 
Wrecking Company to send a wrecking expédition, but it was engaged 
by others. However, the large wrecking tug Reid was engaged at 
Samia for $250 per day, and started on her mission, reaching Sault 
Ste. Marie December 3d, where she was stopped by telegraph; the 
Star having been released. She was paid for three days. She could 
not hâve reached the Star until December 4th, and it was wholly un- 
certain what the weather would hâve been at that time and whether the 
Star could hâve been rescued. The case of The Elfrida, 172 U. S. 186, 
19 Sup. Ct. 146, 43 L. Ed. 413, is like that of the Western Star in re- 
spect to the situation of the stranded vessel. She was not in imminent 
péril, but in serions danger unless released before a heavy storm. An- 
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other case quite closelv in point is The R. R. Rhodes, 82 Fed. 751, 37 
C. C. A. 258, in tlie United States Court of Appeals for the Sixth Cir- 
cuit, per Taft, C. J. 

It is possible that the Star might hâve gotten off by her own exer- 
tions, but this is quite doubtful. She was hard and fast on the bottom, 
one-half of her length substantially buried in the sand, and listed two 
feet to starboard. Lying with her port side towards the shore, in try- 
ing to release herself by backing, she would be unable to move, since 
a steamer with her prow fast "baclis to port." There was a slight cur- 
rent running aft along the shore, which might possibly hâve helped 
a Httle. Whether she could hâve gotten ofï is wholly uncertain, as 
much as what might liave happened to her if aid had not been given. 
It seems entirely fair to say, therefore, that the Star was rescued from 
a position of considérable danger. 

In respect to the character of the services rendered, the master of 
the Viking, Capt. Richardson, is an experienced and able seaman, of 
long expérience, skilled in navigation and towing, inured to ail the dan- 
gers and hardships of navigation on sea and lake. He saw a large 
and valuable steamer in péril, and rendered prompt and efficient serv- 
ice. It is true that such service did not involve the utmost danger to 
his vessel, yet it was a service which many experienced masters would 
hâve declined. It is a well-known fact that seamen are quite reluctant 
to take the risks of such a situation. One vessel, although signaled for 
help, refused to offer it. Probably nine out of ten would hâve done 
the same. His vessel was much smaller than the Star. He drew 14 
feet of water. A sand bar 21 feet wide had formed outside the Star, 
and 150 feet away, with 8 feet of water over it, and there was danger 
that the Viking would go hard and fast on the bottom, as she did. 
There was great danger that she would not be able to get off. There 
was also the risk of disabling herself by the breaking of machinery, 
and this is emphasized by the fact that her crank pin was found broken 
when she was overhauled the next spring. She might hâve fouled the 
line and broken her propeller. From thèse considérations it is clear 
that the élément of heroism is présent, and that the claim of the re- 
spondents that Capt. Richardson was merely an officions busybody, 
anxious only to get a large salvage allowance, is unfounded. He risked 
the whole value of his vessel, cargo and freight, $88,000, and his serv- 
ices were prompt, unhesitating, skillful, vigorous, and successful. As 
Tudge Taft said in the case of The R. R. Rhodes, 82 Fed. 751, 754, 27 
C. C. A. 258 : 

"We think it is very probable tliat nothing but the prospect of a substantial 
reward would bave Indueed the captain to run the risks which he certainly 
did run in going to the relief of the Rhodes." 

In the Rhodes Case there was additional danger from boulders in 
the bottom of the lake about the place where the service was rendered. 

The time occupied in rescuing the steamer was two or three hours, 
but the Viking did not continue on her voyage until eight hours after 
the Star was first sighted. The Viking made repeated off ers of fur- 
ther assistance after the Star came to anchor in the open lake, which 
seem to bave been prompted, at least in part, by the fact that the captain 
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and maté of :the Star, with six seamen, were absent. There was also 
some damage to the Viking, due to her efforts in pulling off the Star. 
The tow line and air pump were injured, and the crank pin was found 
broken when the vessel was OA'-erhauled, and this may hâve been due 
to the heavy strain upon it in pulling on the Star. Possibly, also, the 
freight on the lumber was lost, though this is uncertain. While the 
claims for damage to the crank pin and for loss of the charter are too 
remote to justify their allowance, they may be taken into account and 
hâve some slight influence in arriving at a fair allowance for the serv- 
ices rendered. 

Respondent made an ofïer of $1,000. In view of the large amount 
of property in danger on both sides, amounting to $350,000, the dam- 
age to the Viking, and the well-established rule of liberality in valuing 
salvage services, this offer was manifestly inadéquate. The libelant 
was obliged to bring suit, incur the expense of attorney's fées, and the 
conséquent vexation and delay. It is now two years since the salvage 
service. There will be a loss to libelant in interest and attorney's fées 
of probably $1,200 to $1,500, if not more, or 35 per cent, of the sum 
now awarded. Vessel owners should be more prompt and libéral in 
their payment and settlement for salvage services. If a reasonable offer 
had been made, libelant could afford to hâve accepted three-fourths of 
what he will now obtain, upon the basis of the amount herein awarded. 
It is true that the libel claims $25,000, which seems excessive; but 
the proof does not show what Capt. Richardson offered to accept, or 
that the claim of $25,000 is anything more than a lawyer's estimate, 
extended to cover possibiiities. As a matter of course no interest nor 
damage for delay can be allowed. A claim entirely unliquidated does 
not bear interest. But, in order to encourage promptitude and reason- 
able liberality on the part of owners of property saved, the courts 
should, in making awards, take into considération any circumstances 
of the particular case bearing upon thèse matters, both to encourage a 
speedy settlement of salvage claims asserted in good faith on the one 
hand, and also to discourage the making of exorbitant demands for 
salvage on the other. I do not lose sight of the fact that respondents 
hâve been disposed to treat the services rendered by the Viking merely 
as so much labor, and not as salvage services at ail. But in view of the 
large values involved, and the very considérable risks on both sides, 
I think they should hâve been more libéral, and should hâve regarded 
the matter in the light of a salvage service. 

In view of ail the facts, the sum of $4,850 should be allowed as a 
reasonable, although not libéral, salvage award. In addition to this, 
$150 will be allowed for damages to the tow line and pump. 
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In re EMPIRE CONSTRUCTION & SUPPLY 00. et al. 

(District Court, E. D. New York. December 9, 1907.) 

Bankeuptoy— Action Against Trustée— Injunction. 

The landlord of a banlirupt, wlio présentée! uo elaim against tlie estate 
for tïie use and occupancy of the demised premises by tlie banlvrupt's re- 
celver or trustée, is not entitled to maintain an action In a state court 
against the trustée as sueh to recover for such use, altliough It is nominal- 
ly an action in tort to recover damages, and such action will be enjoined 
by the court of banl^ruptcy. 

Iti Bankruptcy. On motion for stay of action in state court. 

Robert T. Mahon, for trustée. 

Henry Hoelljes, for Richard S. Abbe. 

CHATFIELD, District Judge. On October 25, 1905, the Empire 
Construction & Supply Company was adjudicated a bankrupt in this 
court, and on November 6th one Frederick Smith was appointed re- 
ceiver. On or about December lOth the receiver was elected trustée, 
qualified, and has been acting as such trustée from that time. For the 
period between November 6, 1905, and May 1, 1906, one Richard S. 
Abbe owned certain premises, which had been previously occupied by 
the bankrupt corporation, at No. 75 Guernsey street and No. 48 Dob- 
bin Street, in the borough of Brooklyn. The bankrupt corporation had 
been an undertenant under the lessee, one Charles H. Corbett, Jr., and 
on or about January 6, 1906, the plaintiff began dispossess proceed- 
ings in the Municipal Court in this borough against Corbett and the 
défendant corporation, in order to recover possession of his premises. 
On April 24, 1907, a final order was made granting a warrant to dis- 
possess Corbett and the trustée. In the pétition in the Municipal Court 
it was alleged that on or about October 26, 1905, the day after the com- 
mencement of the bankruptcy proceedings, the tenant, Corbett, who 
had assigned to the bankrupt corporation, had agreed to surrender the 
premises to the landlord and terminate the lease. 

The landlord has waited until the estate has ail been administered, 
with the exception of about $60, and has made no claim against the 
estate before the référée in bankruptcy for use and occupation by either 
the receiver or trustée, but on or about the 22d day of August, 1907, 
started an action in the City Court of the City of New York, "against 
Frederick Smith, as trustée in bankruptcy of the Empire Construction 
& Supply Company, bankrupt," for damages in the sum of $550, with 
interest on $450 thereof from May 1, 1906. The trustée has applied 
to this court for an injunction restraining the landlord from the pros- 
ecution of this suit. The landlord claims that his suit is one for tres- 
pass, and not for use and occupation, and he apparently seeks to in- 
clude in one cause of action allégations of damage for the reasonable 
rental value of his premises and a bill for attorney's services in the 
dispossess proceeding. He expressly disavows, however, any claim 
against the receiver or trustée for use and occupation as such, appar- 
ently recognizing that such claim should hâve been made against the 
receiver or trustée as an expense of administration, or else admitting 
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that, if prosecuted by suit, there is no fund against which the exécu- 
tion would lie. The plaintiff allèges that his action sounds in tort, and 
assumes that he can sue a trustée, under his title as trustée, for acts 
donc by the receiver, who is an officer of this court, and by the trustée 
hiniself in his officiai capacity. 

The entire estate of the bankrupt was security for this rent previous 
to distribution, and the créditer now tries to maintain his action by 
making his prayer for relief ademand for money only, on allégations 
of dattiage by use and occupation of the hold-over tenant, who is stated 
in the complaint to hâve occupied the premises "under a claim of right 
under and pursuant to said lease." The case of In re Kanter and 
Cohen, 121 Fed. 984, 58 C. C. A. 260, aiifirming In re Russell & Birkett, 
101 Fed. 248, 41 C. C. A. 323, is relied upon to show the right which 
individuals hâve to institute actions in the state courts against either 
receivers or trustées in bankruptcy for a tort; but in the Russell & 
Birkett Case the court expressly enjoined a writ of replevin because it 
affected the property in the custody of the bankruptcy court. If the 
présent action could be maintained and judgment recovered against the 
trustée as trustée, it would certainly aiïect the property of the bankrupt 
estate, and would be an indirect method of attempting to collect a claim 
against the bankrupt estate, whicli by his own lâches the créditer bas 
failed to présent in this court within the proper time. The case of In 
re Spitzer, 130 Fed. 879, 66 C. C. A. 35, distinguishes between a per- 
sonal action against a receiver or trustée as an individual, and an ac- 
tion that is in reality within the principles of Freeman v. Howe, 65 U. 
S. 450, 16 ly. Ed. 749, in which case the Suprême Court of the United 
States held that when a fédéral court had jurisdiction over the subject- 
matter of a controversy, particularly of a proceeding in rem, any ques- 
tion as to the jurisdiction or validity of a seizure of the property in- 
volved in the action should be passed upon by the fédéral court. 

It is neediess to follow out the distinction, in order to see if any rea- 
son exists why the fédéral court should allow the issue of a claim for 
rent to be litigated in the state court to satisfy the desires of the par- 
ties for an académie détermination, or for any other reason. The plain- 
tiff, having admitted that his action is not for rent, is bound thereby, 
and wili be restrained from prosecuting any action in so far as it may 
be an attempt to collect rent. Rather than to attempt the interpréta- 
tion of a pleading for the City Court of the City of New York, it seems 
best to stay the présent suit, but without préjudice to the bringing of 
any action by the plaintiiï, which he may hâve a right to bring, and 
which can be definitely ascertained from the form of pleading. 
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NORTHROP et al. v. MERCANTILE TRUST & DEPOSIT CO. OP BALTI- 
MORE. 

(Circuit Court of Appeals, Fourtli Circuit. November 6, 1907.) 

No. C35. 

CONTEACTS— RiGHT TO RECOVEB COMPENSATION— F AILTJRE TO PERFOBM. 

Plaintifïs and défendant entered into a written contraet by whicti de- 
fendant agreed to make certain payments to plalntiffs for tlielr services 
rendered and to be rendered in pronioting a plan for the buying by de- 
fendant of the stock and bonds of a water company, its reorganization, 
and the procuring of a contraet with a city for furnisbing water from 
a new source of supply, plaintifCs agreelng to co-operate with défendant 
in every way in their power "to facilitate and promote the success- 
ful termination of thls enterprise." The projeet then eontemplated fail- 
ed, because the investigation of the proposed water supply proved un- 
satisfactory, and the matter was dropped, but was subsequently again 
talien up by défendant with other parties and carried through, the water 
being obtained from a différent source of supply. To this second enter- 
prise plaintifCs rendered no assistance, but, on the contrary, they at- 
tempted to defeat it. Hehl that, if the contraet remained in force aud ap- 
plied to the new enterprise, such action of plaintiffs was a breach on 
their part which debarred them from any right to recover thereon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, §§ 
1279, 1280, 1424-1429.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

J. P. K. Bryan and Randolph Barton, Jr., for plaintifïs in error. 
Francis K. Carey (W. C. Miller and Philip PI. Gadsden, on the 
brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and MORRIS and DAY- 
TON, District Judges. 

MORRIS, District Judge. This writ of error brings to this court 
for review the rulings in a suit instituted June 30, 1902, by Northrop 
and Tucker against the Mercantile Trust & Deposit Company of Bal- 
timore to recover the sum of -$65,000, alleged to be due on a written 
contraet between the plaintifïs and défendant, dated September 36, 
1901. For some years prior to 1901 it was quite well and widely 
known that the city of Charleston was without adéquate water supply. 
The city being between two rivers, which were really estuaries of the 
sea and sait, the lands surrounding the city being low and swampy, 
attention had been directed to finding some source of supply not im- 
pregnated by sait water or the impurities of the swamps. The existing 
water supply of the city was derived from artesian wells within the 
city limits, owned by the Charleston Waterworks Company, but the 
supply was inadéquate in quantity and unsuitable in quality for some 
important uses. In this situation the plaintifif Tucker interested him- 
self in a scheme which he believed would solve the problem. There 
were three sources which were being considered as possibly satisfac- 
tory for obtaining the needed supply without too great expense. There 
were subterranean springs, on a tract known as the "Ten-Mile Tract," 
on which there were two locations which were considered promising, 
157 F.— 32 
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one called "Yeaman Hall" and one called the "Williams Tract." The 
third source was Goose Creek, a stream which by many was thought to 
be so unfit that even by filtration its water could not be made suitable. 
The plaintiff Tucker had satisfied himself that the Yeaman Hall tract 
was the very best location for the purpose, and had secured an option 
for its purchase. The city of Charleston was unable to provide the nec- 
essary money to construit the required plants, for the reason that her 
bonded debt already had reached the limit prescribed by the state 
Constitution. In this situation of afïairs the Charleston Light & Wa- 
ter Company was incorporated, and, after much discussion and exam- 
ination, a contract was about to be executed between the city of Charles- 
ton and the Charleston Light & Water Company by which the light 
and water company was to undertake to build and equip, according 
to plans prepared by the American Pipe Manufacturing Company of 
Philadelphia, a complète System of waterworks by which the supply 
was to be taken from Goose Creek, at a point about 16 miles from the 
city, the water to be purified by filtration, and when so filtered to be 
properly distributed in the city, and with the provision that the light 
and water company were to purchase the existing plant of the old wa- 
terworks company. This proposed contract provided that the city of 
Charleston shOuld pay, for 50 years, $42,000 a year to the light and 
water company. Certain citizens, who were taxpayers in Charleston, 
entered suit in the Suprême Court of South Carolina to test the power 
of the city to bind itself by the proposed contract, and this suit was 
promoted by both the plaintilïs in this suit, Mr. Tucker and Mr. North- 
rop. It was contended by the plaintifïs in the suit that the contract 
to pay $42,000 a year for 50 years was an increase of the debt of the 
city and forbidden by the Constitution ; that certain of the members of 
the city council were disqualified to vote on this contract ; and also 
that the water of Goose Creek was unfit for the proposed use, and 
could not be rendered fit by filtration, or by any process or treatment. 
Upon the ground that by the proposed contract the city of Charleston 
would create a debt beyond the limit imposed by the state Constitu- 
tion, unless sanctioned by a vote of the freehold voters of Charleston, 
Avhich vote had not been obtained, the Suprême Court of South Caro- 
lina enjoined the city from executing the contract. In conséquence of 
this adverse décision, the proposed contract was abandoned. The plain- 
tiflf Tucker theretipon prepared a prospectus of a plan which he f avored 
for obtaining a water supply, which he communicated to the officers of 
the défendant trust company. This scheme was based on obtaining the 
supply of water from artesian wells, to be located on the Yeaman Hall 
part of the Ten-Mile Hill tract, a body of land about 1,400 acres, some 
10 miles froni Charleston, oit which the plaintiff had obtained an option 
to purchase. This prospectus set forth that the parties niaking the 
proposai would undertake, for $500,000, to obtain ail the stock and 
bonds of the old company, and would guarantee to obtain from the 
city a contract, approved by a vote of the voters of the city, which 
would bind the city to pay the new company $42,000 a year for the use 
of 550 hydrants and an additional amouht for each additional hydrant. 
The prospectus was accompanied by ceftificates of engineers, who pro- 
nounced the water obtainable from the Ten-Mile tract by wells and 
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springs suitable for the purposes intended, ample in quantity, and re- 
quiring no filtration. The plaintif! Tucker visited Baltimore in July, 
1901, and urged the défendant trust conipany to co-operate with them 
in investigating and testing this underground water supply on the 
land controlled by the plaintiffs, known as the "Yeaman Hall Tract," 
near Ten-Mile Hill. The resuit of the interviews between the plain- 
tifï Tucker and the défendant trust company are stated in the follow- 
ing letter, written by Mr. Post, its third vice président, dated August 
7, 1901: 

"August 7, 1901. 
"R. P. Tucker, Esq. 

"Dear Sir: Beferring to our conversation in regard to tlie Charleston 
Water Worlis Company, we now beg to coiifirm our understanding as foilows: 

"You are to obtain for us an option on tiie entlre capital stocli, aggregating 
$200,000, ail of the first mortgage bonds, aggregating $200,000; ail of the 
second mortgage bonds, aggregating $300,000, of the said company, for the 
aggregate cash sum as agreed upon between us. You are to obtain this op- 
tion within flfteen days from the date of this letter, and the option is to 
run for ninety days from the date on whieh we reeeive it, in a duly executed 
form. The stock and bonds in question are to be deposited wlth a copy of the 
option and subject to its terms in some responsilale banking institution in 
Oharleston. 

"Upon the receipt of the option duly executed, we are to Immediately take 
steps to Inform ourselves as to the existence of a supply of first class water, 
to the amount of not less than 4,000,000 gallons per day, at or near the city 
of Charleston, and we agrée to spend not less than $2,500 for making this 
investigation prior to the expiration of the said option ; and if, as the re- 
suit of this investigation we hâve beeome satistied that we hâve discovered 
and investigated a water supply which is sufflcient in quantity and satis- 
factory in quality, and is, in our opinion, in ail respects adéquate for the 
needs of the city of Charleston, and if the légal situation is satisfactory to 
our company, we will buy the above nientioned stock and bonds at the price 
named, provided that an examination of the physical and financial condition 
of the books, accounts and property of tlie Charleston Water Works Com- 
pany show that the facts set out in the typewritten prospectus presented by 
you to our company, which has been initialed by yourself and Mr. Post un- 
der date of this letter, are substantlally correct. 

"It is understood that at the time of the giving of the option the company 
has no outstanding obligations other tlian the above mentioned capital stock 
and bonds and current accounts payable in the ordinary opération of the 
company, and that pending the running of the option no payments shall be 
made by the company other than those necessary for the ordinary operatlng 
expenses of the conipany. 

"Pending the running of said option, you are to give us the benefit of your 
best endeavors without compensation, to secure for us the ground selected 
by our engineer for the purpose of the above mentioned tests, and in case 
we décide to take up said option, you are to co-operate with us to procure 
sueh législation as we may think necessary or désirable. 

"Pending the running of said option, you are to procure far us full access 
to the books, papers and accounts of said company, and such opportunity as 
we may désire for examination of its plant. 

"Yours very truly, A. H. S. Post, 

"Third Vice-Président." 

To this letter Mr. Tucker replied as foilows : 

"Baltimore, Md., August 7th, 1901. 
"To the Mercantile Trust and Deposit Company of Baltimore. 

"Gentlemen: I beg to acknowledge the receipt of your letter of this date, 
relating to the Charleston Water Works Company, which is satisfactory to 
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me. I will proceed at once to use my best effort to procure the option re- 
ferred to in your letter, and hereby confirm the agreement between us as 
evldenced by that letter. 

"Yours very truly, E. P. Tucker." 

The understanding between the parties and the compensation to be 
derived by the plaintiffs is further explained by a letter from the 
plaintiff Tuclcer, dated August 3, 1901, and the reply of the trust 
Company thereto, which were as follows : 

"Baltimore, August 8th, 1901. 
"Mr. A. II. S. Post, Third Vice Président, Mercantile Trust and Deposit Com- 
pany, City. 

"Dear Sir: While our discussion of your letter of the 7th instant assures 
me that our construction of it is the same, still there are one or two points 
that had best be brought ont more clearly. 

"First. In the event of the Mercantile Trust and Deposit Company, pur- 
chasing the seeurities of the Oharleston Water Works, vlz.: $200,000 of stock, 
$200,000 of first mortgage bonds, and $300,000 of second mortgage bonds— 
it is expressly stipulated and agreed that the said Mercantile Trust and 
Deposit Company shall pay for the hereinbefore mentioned seeurities of the 
Charleston Water Works, the sum of $425,000 this amount to be paid as 
follows: The bank holding the aforesaid seeurities and options shall be pald 
the amount of thèse options and the différence between the amount of said 
options and $425,000 is to be paid me at the same tinie. 

"Second. It Is agreed that as compensation for my services to your com- 
pany, X am to receive 0/20th (sic) of the en tire new stock Issue of the Cliarles- 
ton Water Works, or any company organlzed to take its place — the total 
amount of the issue of said stock not to exceed $1,000,000. You bave informed 
me that you desjre to obtain an option on land seleoted by your engiueers 
before any steps are taken towards getting options on seeurities. I take it 
that the time consumed in getting thls option shall be allowed beyond the 
date given as the llmit for getting security options. 

"Yours very truly, R. P. Tucker." 

"R, P. Tucker, Esq. 

"Dear Sir: I beg to acknowledge receipt of your favor of even date, and 
confirm your understanding of our agreement as to the condltlonal purchaso 
of the Charleston Water Works Company, as contained in your letter. 

"We further agrée that the flfteeii days given to you to secure said option 
is to count from the date you hâve secured the option on the ground selected 
by our engineer for the necessary test. 

"Yours very truly, A. H. S. Post. 

"Third Vice-Président" 

On August 14, 1901, the plaintiff Tucker wrote Mr. Carey, counsel 
for tlie trust company, the following letter : 

"Baltimore, August 14, 1901. 
"Mr. F. K. Carey, City. 

"Dear Sir : I regret very much your absence just at this time. for the 
attitude the Meraintile Co. luis taken will most assuredly lose them the 
game. I returned to Charleston, as you know, accompanied by Mr. Quick, 
for the purpose of acquiring the land desired, and if possible an option on 
the seeurities of the company. I ascertained that the land covild be pro- 
cured at a reasonable priée, but that it was impossible to obtain an option 
on the company's seeurities. Of course there are some members of this 
company that would give options, but unless the whole can be secured it is 
useless to secure any. After some consultation, we decided first to approacli 
Mr. Ounningham, president^-he is the largest holder, and the hardest man to 
handie. We reaiized that if be could be gotteu, we could get ail the others, 
but if not, it would then be useless to proceed any further. Mr. Ounningham 
was approached through the very best and the most iufluential chaunel, and 
his answer was that under no considération would lie give an option on his 
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holdings. My opinion is tbat this dehars our getting options on the entire 
holdings, and that any further attempt would only raise the cost price. 1 
learned on luy return to Charleston, tliat the American Pipe Company had 
made the same attempt, with Ulce results; they realize that they hold the 
key to the situation, and the more inquiry and the more attempt that Is 
made to obtain tliat Icey without putting iip the absolute cash wlll certainly 
ralse the cost price. I returned to Baltimore yesterday and laid ail this be- 
fore the Mercantile people; in addition to this I underetand that Mr. Qulek 
. after his secotid examination has stated to theni that ho is absolutely certain 
the water can be procured, and will stake his réputation on that statemeut. 
In view of the aforetiamed tacts, I can net understand the position taken 
by the Mercantile people ; they now claim that It will be impossible for them 
to take any farther steps, until the return of their président. If they had 
stated this at flrst, It would hare saved me the four weeks that I hâve been 
dangling at the end of their Une, and In which I may bave done some- 
thlng. Their flrst statement was that if their engineer reported water, there, 
they would immediately take the matter up. Of course, as they hâve notified 
me that they must drop the matter until the return of their président In 
October, I will take It up with the other parties. 1 can be reached througli 
Charleston at any time. 

"Yours very truly, E. P. ïucker." 

On the report, and by the advice of the engineer employed by the 
défendant trust company, the Yeaman Hall tract, on which the plain- 
tifï Tucker had an option, was abandoned as too far removed from 
facilities of transportation, and he recommended a more accessible tract 
known as the "Williams Tract," in the Tcn-Mile région from which 
he believed good water could be obtained from artesian wells. It was 
with that tract in mind that the parties exchanged the foregoing letters 
of August 7 and 8, 1901, and entered into the agreement therein con- 
tained. The plaintiflfs having, as stated in the aforegoing letter of Mr. 
Tucker of August 14, 1901, failed to obtain an option on the bonds 
and stock of the old waterworks company, the mayor of Charleston, to- 
gether with the board of commissioners, solicited Mr. Israël, the vice 
président of the old company, to assist in a solution of the difficulty, 
and he approached the défendant trust company and offered to give 
to it an option to buy the bonds and stock of the old company at $3o0,- 
000. Thereupon the défendant trust company entered into the agree- 
ment with the plaintiffs contained in the foUowing letters: 

"Baltimore, September 24, 1901. 
"Messrs. R. D. Fisher & Sons, Representing Messrs. Northrop & Tucker, 
Charleston, S. C, Baltimore, Md. 

"Gentlemen: In accordance with our verbal understonding, I hâve now 
to make you a proposition in regard to compensation to be alloted to you in 
the event we exercise options to purchase the Charleston Water Works Com- 
pany. 

"The situation as advised to you, is simply this. We expect within the 
next few days to secure a ninety days option on the Charleston Water Works 
Company. Should we be successful in obtaluing the option, it is our purpose 
to develop on the grounds selected by our engineer, Mr. Quick, and with 
the location of which you are familiar, the possibillties in the way of an 
artesian well water supply. 

"If thèse tests and our Investigations prove satisfactory to us. we expect 
to acquire said Water Works Company, and to reorganize its présent eapitall- 
zatiou. 

"We hâve carefully vi-eighed in our minds the value of the services that 
you hâve rendercd, and in the event that we exercise our option to purchase, 
we offer you $5,000 cash and l/20th of the capital stock of the new company, 
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sald capital not to exceed $1,000,000. On your part we expert you to co- 
operate wlth our engineer, and seeure the necessary ground for the purposes 
above indieated, and in every way In your power to facilltate aud promote the 
successful termination of this enterprise. 

"I am leaving to-nlght for my vacation, and havè to request tberefore that 
you will eonsider thls proposition and eonflrm same to o\ir second vice- 
presldent, Mr. Spence, should It prove satlsfactory to you. In the hope that 
this transaction may work out to our mutual advantage, I remain, 

"ïours very truly, A. H. S. Post, 

"3d Vice Président.' 

After some negfotiation with regard to the compensation offered to 
the plaintiffs, the terms were finally agreed upon, in the following let- 
ters : 

"Baltimore, September 26th, 1901. 
"Messrs. 0. B. Northrop and E. P. Tueker. 

"Dear Sirs: Referring to our Mr. Post's letter of September 24th, 1901,. 
addressed to Messrs. R, D. Fisher & Sons, representing yourselves, we beg now, 
to modify the terms of sald letter as follows: 

"In the event of our exercising our option to purchase the Charleston 
Water Works C&mpany, we will pay you $10,000 in cash, instead of $5,000 
as mentioned by Jlr. Post, and will give you In addition to the l/20th of 
the capital stock of the présent company or any new Company which may 
be formod, $5,000 par value of said stock ; sald cash payment to be made 
to you at the time of payment for the securities of the Charleston Water 
Works Company. 

"In considération of said paiement, you agrée to co-operate imth our engineer 
and to secure the necessary ground for our purposes, and in every otlier 
way in your power to facllitate and promote the successful termination of this 
enterprise, and to aid us in proeuring any législation that we may désire. 

"Klndly eonflrm this letter. 

"ïours very truly, 0. B. Spence, 

"2nd Vice Président." 

"Baltimore, Md., Sept. 26, 1901. 
"Charles R. Spence, Esq., 2nd Vice Président, Mercantile Trust and Deposit 
Company, Baltimore, Md. 

"Dear Sir : We hâve your favor of this date in regard to the Charles- 
ton Water Works Company matter, but same makes référence to and Is 
based upon an option held by you upon the securities of that company of 
which we hâve no officiai knowledge. 

"As we understand your letter, in the event of the purchase or re-organiza- 
tlon by you of the présent Charleston Water Werks Company as a resuit of 
the récent and pending investigations by you, and of the negotiations which 
hâve been had between us during the past summer, you are to pay us ten 
thousand dollars ($10,000) in cash, flve per cent. (5%) of the capital stock of 
the proposed new company, or of the présent company re-organlzed, and an 
additional five thousand dollars, ($5,000) par value of said stock ; the cash Is 
to be paid to us at the time you pay for the securities or property of the 
présent Charleston Water Works Company, and the stock certiflcates to be 
delivered to us as soon as issued. With this understanding, we accept your 
proposition and will thank you to return the enelosed dupllcate hereof, after 
having marked same correct. 

"Yours very truly, [Signed] Claudian B. Northrop, 

"R. P. Tueker. 

"Correct with the understanding that the wlthln mentioned payment Is In 
full compensation for ail services heretofore rendered, and to be rendered by 
you. Further with the distinct understanding that at this date we hâve no 
actual option on the Charleston Water Works Company, but simply strong 
assurances that such option will be given by the Ist of October. 

"[Signed] 0. R. Spence, 2nd V. P." 
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The investigations of the engineers employed by the défendant trust 
(Company were continued during October, November, and December, 
1901, with the resuit that thèse experts finally reported that the quan- 
tity of water obtainable by the proposed artesian wells would be in- 
sufficient, and thereupon the défendant trust company wrote the fol- 
lowing letter to the plaintiffs : 

"January 17, 1902. 
"Messrs. C. B. Northrop and R. P. Tucker, Charleston, S. G. 

"Dear Sirs: We beg to advise that our eugineers, Messrs. Hill, Quick and 
Allen hâve to-day advised us that the available water on the property con- 
trolled by you gentlemen is insuffieient to justify any further expendlture 
■of money for development purposes and consequently, with regret, as we hâve 
expended a very large amount of money — $4,000 in fact, in this quarter, we 
hâve determined to abandon this proposition, and you are consequently free 
to take this matter up in any other quarter you may désire, as we consider 
that the agreenient niade betweeu us is novv at au end. 

"We wlU to-day advise the owners of the Charleston Water Works Company 
that we will not avail our option, which expires on the 20th instant, to take 
over their property, inasmuch as our investigations hâve not been of a 
satisfactory nature. 

"Yours very truly, A. H. S. Post, 

"Thlrd Vice Président." 

Whereupon the plaintiiifs treated the negotiations as at an end, and 
endeavored to interest other capitalists in the artesian-well scheme of 
obtaining water from the Yeaman Hall tract on which they had an 
option, and the défendant trust company gave the matter up. 

On February 25, 1902, the mayor of Charleston addressed a com- 
munication to the city council of Charleston, in which he again urged 
upon their attention the necessity of providing additional water supply 
for the city. He adverted to the fact that the défendant trust com- 
pany had ascertained by their experts that water in sufficient quan- 
tifies could not be obtained from underground sources, and that it had 
retired from the enterprise. The mayor urged that it had been demon- 
strated by thèse investigations that water would hâve to be obtained 
from one of the creeks or rivers of the adjacent country. This letter 
brought about a meeting of the spécial committee of the council on wa- 
ter and light, and the committee requested the attendance of Mr. Israël, 
the vice président of the old company, and as the resuit of thèse con- 
férences, with which neither the plaintiffs nor défendant had anything 
to do, Mr. Israël, together with Mr. Williams, a stockholder in the 
old company, and Mr. Gadsden, a citizen of Charleston, and one of the 
attorneys who had been representing the défendant, made a visit to 
the défendant trust company in Baltimore and to the American Pipe 
Company in Philadelphia. The American Pipe Company had been 
l>ehind the contract which had been declared invalid by the Suprême 
Court of South Carolina by which water was to be brought from Goose 
Creek, and they still strongly believed in that scheme, and thèse inter- 
views finally led to an understanding that the défendant trust com- 
pany and the American Pipe Company should together take up with 
the committee of the city council a plan for supplying the city with 
filtered water from Goose Creek. Necessary législation was obtained 
for an exclusive franchise, and a vote of the voters of Charleston was 
had approving of the contract, and a syndicate company of the défend- 
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ant trust company, the American Pipe Company, and others agreed 
to furnish the money. In this syndicate the American Pipe Company 
agreed to take the larger share of the bonds. It will thus be seen. 
that the plan finally adopted, and upon which the works were actually 
constructed, was the plan which the plaintiffs had always consistently 
and vigorously opposed. Moreover, it was one which required the 
outlay of more than double the capital which was estimated iinder the 
plaintiffs' artesian-well plan, and necessarily resulted in correspond- 
ingly less profit to the promoters. This suit is based upon the letter 
of the défendant trust company, dated September 2G, 1901, in which 
the modified statement of compensation to the plaintiiïs is expressly 
followed by this clause, which in the letter we hâve had italicized : 

"In considération of the said payment, you agrée to co-operate with onr 
engineer and to secure the necessary ground for our purposes, aud in eveiy 
other way in your power to facllltate and promote tlie suceessful termination 
of this enterprise, and to ald us in procuring any législation that we may 
désire." 

This letter contained the proposition of payment to be made and 
service to be rendered which was formally accepted by the plaintiffs 
by their letter of reply, The plaintiffs had succeeded in defeating the 
original Goose Creek plan, and they so thoroughly believed that suita- 
ble water could be obtained only from artesian wells and from the 
Yeaman Hall tract that they had secured an option on it, and that was 
in reality the plan which they brought to the attention of the défend- 
ant. Their plan was declared by the defendant's experts not practica- 
ble. So that part of the proposition failed. They also failed to secure 
an option on the bonds and stock of the old waterworks company. The 
only ground for compensation which they could prétend to urge would 
be that they had, in performance of their agreement, in evèry way in 
their power facilitated and promoted the successful termination of 
the enterprise, and had aided the défendant in procuring any législa- 
tion that it desired. That they did not render this service does not 
rest upon paroi testimony, but is demonstrated by their own letter. 
This is a letter addressed by Mr. Tucker, with the concurrence of Mr. 
Northrop, to Mr. R. Lancaster Williams, a banker, dated May 27, 
1902. The letter informs Mr. Williams that the défendant trust com- 
pany had obtained the charter of the Charleston Light & Water Com- 
pany, and had put in a proposition based on Goose Creek as a source 
of supply, and proceeds to state : 

"The Charleston Light and Water Company Is the company whose contract 
with the City based on Goose Creelî as a source of supply, we smaslied in 
the Suprême Court a year ago. * * ♦ This proposition has passed the 
citv council, and is to go before the qualifled electors of the city, on June 
17tb." 

Then, after stating that the Goose Creek water was looked upon 
with great disfavor by nearly every citizen of Charleston, and many 
would never consent to use it for household purposes, he proceeds : 

"We feel perfectly certain — as certain as a man can be when judging of 
a mass of people — that if a proposition were put before the people based 
on Ten Mile Hill as à source of supply, the présent proposition would not 
be considered for an instant. Our désire is to obtain the support of people 
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who are financially responsible, and able to earry out a deal of this magnitude 
In case of success. With this support, we could put in a counter proposi- 
tion, based on the Ten Mile source, and, as I hâve said before, we feel per- 
fectly certain of our ability to obtain. a contract." 

After stating estimated figures of cost and revenue, lie concludes : 

"There is a clear profit in this deal of at least oue million dollars, as I bave 
aforesaid, at an expenditure of $8o0.000. "VVith the city bound for 30 years, 
I can not flnd a flaw in tbis as a flrst class and absolutely substantial busi- 
ness proposition, and I sincerely hope that you will see your way clear to 
giving us the desired support." 

The testimony of Mr. Douglas H. Gordon, président of the Inter- 
national Trust Company, was to the effect that Mr. Tucker, three weeks 
before the vote of the Charleston electors was to be taken, urged the 
same matter on his attention, and urged the International Trust Com- 
pany to join in a proposition to bring water from Ten-Mile Hill, in or- 
der to defeat the proposed contract about to be voted on to bring it 
from Goose Creek. 

It seems to us that this conduct of the plaintififs is conclusive against 
their right to recover, and that this is so obvious that the simple state- 
ment of it needs no amplification. The compensation agreed upon 
was for sei-vices to be rendered by the plaintiffs. The services were 
not rendered, and instead of facilitating and promoting the successful 
termination of the enterprise, as they had agreed to do, they exerted 
themselves to defeat it. The exécution of a binding contract, such as 
would give value to the securities to be issued by the new company to 
finance the undertaking, required the action of the Législature, the 
agreement of the city council, and the sanction of a popular vote of 
the citizens of Charleston ; so that the stipulation in the agreement for 
the plaintiffs' compensation that the plaintifïs would promote the suc- 
cess of the enterprise and would aid in procuring any desired législa- 
tion was not an immaterial stipulation, but one of very vital importance. 
As it turned ont, this was the only matter in which the plaintiffs could 
hâve been of service to the défendant and its associâtes, and the fact 
that the plaintififs worked against the adoption of the defendant's plan 
is not only destructive of their right to recover, but is very significant 
of their own understanding of the situation. For if the plaintiffs had 
not considered that ail connection with the défendant had ended when 
the artesian-well plan was given up and the Goose Creek plan adopted, 
it is not to be believed they would hâve actively antagonized the de- 
fendant's enterprise. As long as they considered the défendant bound 
under the contract to pay them for their services and assistance, the 
strictest good faith was required of them. It is only fair to infer 
that their présent claim for compensation was an afterthought, due 
to their disappointment in not defeating the Goose Creek plan. We 
hâve set forth with fullness this aspect of the case, as it wa^: the dé- 
fense pleaded by the défendant in its answer, and we are of opinion 
that it renders unnecessary any minute considération of the ruiings of 
the court which were excepted to by the plaintiffs and which are as- 
signed as error. 

The court instructed the jury that the défendant was liable under 
its contract with the plaintiffs, if they should find from the évidence 
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that the aetendant was Içd to adopt the Goose Creeic source oî supply 
as the resuit of the investigations which it agreed to make and wliich 
were spoken of in the piaintiffs' letter .of September 26, 1901, "as a 
resuit of the récent and pending investigations hy you, and of the nego- 
tiations which hâve been had between us during the past surtimer." 
The court also left it to the jury to détermine whether, in making the 
investigations which resulted in its rejecting the Ten-Mile région as a 
source of supply, the défendant acted in good fâith, and acted in 
good faith in allowing their option on the old water company to ex- 
pire in January, 1903, and not with the purpose of taking up the Goose 
Creek source of supply, and for the purpose of getting rid of any ob- 
ligations they were under to the piaintiffs and then renewing negotia- 
tions with others to obtain the privilèges they needed; and the court 
instructed the jury that, if the défendant in thèse matters acted in bad 
faith, then it was guilty of fraud and the plaintififs were entitled to 
recover the full amount claimed, but that if, after a bona fide investi- 
gation of the plan proposed by the piaintiffs, the défendant found it 
impracticable and abandoned the enterprise, and was afterwards ap- 
proached by Messrs. Israël and Williams, and was induced as the 
resuit of conférences with them and with the American Pipe Company 
to take up a différent scheme of development, based on Goose Creeîc 
as a source of supply, requiring a more costly plant, then the plain- 
tififs were not entitled to recover. Under thèse instructions, the jury 
found for the défendants. We think the court's instructions were 
more favorable to the piaintiffs than the testimony entitled them to, 
and that the court would hâve been justified in directing a verdict for 
the défendant on the ground already adverted to in this opinion, and 
therefore the matters assigned as errors are, in that view of the case, 
immaterial. 
Affirmed. 



MASTIN et al. v. NOBLH et al. 

(Circuit Court of Appeals, Eighth Circuit. Noyember 6, 1907.) 

No. 2,448, 

1. ApPEAt— Review— Phesumption in Favob op Cobeectness dp Decbee Be- 

LOW. 

The .iudgment of a court of equity on the disiouted facts of a case must 
be taken as presumptively correct, and should be followed by an appel- 
late court, unless an obvious error bas oceurred in the application of law. 
or a serious and important mistalce bas been made in the considération 
of the proof. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 3970-3978.] 

2. Oancellation op Instruments— Fraud— Measueb of Proop. 

Evidence addueed to set aside a wHtten instrument for fraud must be 
clear, unequivocal, and convincing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Cancellation o< 
Instruments, §§ 102, 103.] 

3. Deedsi— Validity — Impbachmknt op Fkaud. 

A conveyance secured throujili the influence of an agent of the grantor 
who has been secretly corrupted by the grantee by the promise of an inter- 
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est in tûe property conveyed is voidable for fraud by the principal, al- 

though no active fraud or misrepresentation was practiced by tiie agent. 

[Ed. Kote. — For cases in point, see Cent. Dig. vol. 16, Deeds, §§ ] 65-182. J 

4. Evidence— PsESuMPTioN— Spoliation of Documents. 

The rule as to the presumption arlsing from the spoliation of documents 
is applicable only where tlîe élément of intentional fraud or wrongful 
conduct is involved, and the presumption is one of fact, which may be 
overcome by explauation of the eircumstanees. 

[I']d. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 98.] 

5. Deeds— Evidence— Validity—Feaud—Sufficiency oe Evidence. 

Evidence considered, and held insufflcient to show that an agent through 
whom a lease and sale of mining property were made by the o\^ner had a 
secret interest in the purchase by proof so clear, unequivocal, and con- 
vincing as to warrant the cancellation of such lease and deed for fraud. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Deeds, § 615.] 

Appeal from the Circuit Court of the United States for the District 
oof Kansas. 

Frank tlagerman, for appellants. 

Charles W. Baker, for appellee Ellen O. Schmuck et al. 

Edward E. vSapp, for appellee Gabriel Schmuck. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
lilNER, District Judge. 

ADAMS, Circuit Judge. This was a bill in equity brought by 
the executor and sole devisee under the will of John J. Mastin, de- 
xteased, to set aside a lease and deed made by the testator in his life- 
time to two of the défendants, Ellen O. Schmuck and Robert O. Kirby, 
conveying to them 15 acres of minerai land in Galena, Kan., and 
for an accounting concerning the rents, usufruct, and profits thereof. 
The lease was made September 1, 1894, for a term of 10 years, for 
the considération of $5,000 paid on delivery, as well as for royalties 
reserved, and conferred upon the lessees an option to purchase the 
land outright at any tirae during the first year of their tenancy by 
paying an additional sum of $5,000. It was charged in the bill that 
défendant Noble was the testator's confidential agent, and possessed 
more knowledge of the character, quality, and value of the land in 
question than was possessed by his principal ; that, while he was act- 
ing as such agent, he combined and conspired with the above-named 
défendants through their agent, the défendant Gabriel Schmuck, to 
defraud his principal by inducing him to dispose of the land on the 
terms stated, when in truth and in fact it was worth much more; 
that in the exécution of their purpose complainants' agent was at the 
outset corrupted by the other défendants by a promise on their part 
in whose name the title was to be taken to give him, Noble, one- 
fourth interest in the land for the exercise of his influence with his 
principal to bring about the sale; that pursuant to such iniquitous 
compact and understanding the agent falsely represented that the 
tract of land in question contained only 10 acres, when in fact it con- 
tained 15, depreciated and understated to his principal the value of 
the land, and in other ways actively and efïectively persuaded him to 
make the conveyance. The défendants denied ail forms of combina- 
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tion and conspiracy as charged, and particularly denied that the tes- 
tator's agent was ever proniised any interest in the land or ever had 
any such interest. The case was altogether one of fact. The resuit 
depended upon conclusions to be reached on issues of fact alone. 
It was referred to Clifford Histed, Esq., as spécial master, to take the 
testimony and report the same, together with his findings of fact and 
conclusions of law, to the court. The évidence was taken, and- the 
spécial master found the facts adversely to complainants and recom- 
mended that the bill be dismissed. The Circuit Court reviewed the 
findings so made, examined the proof, and concurred in the resuit 
reached by the master and entered a decree dismissing the bill. Froni 
this decree complainants appeal. 

The référence to the spécial master to find the facts and concki- 
sions of law was not made by consent of the parties. Accordingly 
his report is not clothed with that presumption in its favor which 
attends reports made on référence by consent. The trial court could 
not of its own motion abdicate its proper function or delegate it to 
any other person. The report, therefore, could be treated, as the 
record clearly shows the Circuit Court did treat it, as advisorv onlv. 
Kimberly v. Arms, 139 U. S. 512, 523, 9 Sup. Ct. 355, 32 L. Ed. 764; 
Oteri V. Scalzo, 145 U. S. 578, 12 Sup. Ct. 895, 36 E. Ed. 824; Davis 
V. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289; Blythe 
V. Thomas (D. C.) 45 Fed. 784. However this may be, we cannot 
overlook the intrinsic and persuasive value of the report. It shows 
unusual attention and thoroughness of considération, and doubtless 
was of considérable aid to the court. The record also shows that the 
trial judge patiently heard the case de novo on exceptions to the 
report, and reached an independent judgment on the proof. There 
was no pro forma action on his part. We hâve, then, the deliberate 
judgment of the trial court on the disputed facts of the case. Under 
well-settled authority, this must be taken as pre-sumptively correct, 
and should be followed, unless an obvious error lias occurred in the 
application of law, or a serions and important mistake has been made 
in the considération of the proof. Warren v. Burt, 7 C. C. A. 105, 
58 Fed. 101; Stearns-Roger Mfg. Co. v. Brown, 53 C. C. A. 559, 
114 Fed. 939; Hussey v. Richardson-Roberts Dry Goods Co., 78 
C. C. A. 370, 148 Fed. 598, and cases cited. 

Another well-established gênerai rule governing courts of equity in 
cases of this kind which should be borne in mind is that the évidence ad- 
duced to set aside a written instrument for f raud must be clear, unequiv- 
ocal, and convincing. Atlantic Delaine Co. v. James, 94 U. S. 207, 
24 L. Ed. 113 ; Maxwell Land-Grant Case, 121 U. S. 325, 380, 7 Sup. 
Ct. 1015, 30 L. Ed. 949 ; United States v. Budd, 144 U. S. 154, 12 
Sup. Ct. 575, 36 L. Ed. 384; Chicago, St. P., M. & O. Ry. Co. v. Belli- 
with, 28 C. C. A. 358, 83 Fed. 437. In the first of thèse cases the Su- 
prême Court said : 

"Caiiceling an exeeutod contraet Is an exertion of tlie most extruordiinary 
power of a court of equity. The power ougbt not to be exerciscd exeept in 
a.elear case, and never for an alleged fraiid, nnless tlie fraud be made clearly 
to appear. neyer for alleged false représentations, unless their falsity is cer- 
talnly proved." 
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With thèse rules for our guidance, a considération of the facts will 
be entered upon. There is no évidence tending to show that any 
actual misrepresentation was made or any active fraud perpetrated 
by Noble to induce his principal to make the sale. He did net, as 
charged in the bill, represent that the land in question contained only 
10 acres. Neither did he understate or misrepresent the value of 
the land or exert any active, wrongful, or undue influence to bring 
about the sale. Accordingly in the argument before us ail charges 
of actual fraud of that kind were abandoned. The right of recovery 
was placed exclusively upon the proposition that the testator's agent, 
Noble, was corrupted by défendants by the promise of a secret in- 
terest in the land for the exercise of his influence in their favor with 
his principal, and that it was under the stimulus of that corrupting 
promise that the conveyance was secured. If such was the fact, the 
contract was voidable by the principal when seasonably assailed. 
Whatever might hâve been the efl^ect of the agent's intervention, it 
was a fraud upon the principal, and could hâve been repudiated. 
Michoud V. Girod, 4 How. 502, 554, 11 L. Ed. 1076 ; Hoyt v. Latham, 
143 U. S. 553, 12 Sup. Ct. 568, 36 L. Ed. 259 ; Hammond v. Hopkins, 
143 U. S. 224, 12 Sup. Ct. 418, 36 L. Ed. 134; Robertson v. Chap- 
man, 152 U. S. 673, 14 Sup. Ct. 741, 38 L. Ed. 592; New York 
Central Ins. Co. v. National Protection Ins. Co., 14 N. Y. 85, 91, 92; 
City of Findlay v. Pertz, 13 C. C. A. 559, (>G Fed. 427, 29 L. R. A. 
188; Eum v. McEwen, 56 Minn. 278, 57 N. W. 662; Alger v. An- 
derson (C. C.) 78 Fed. 729, and cases cited. 

The fundamental question, therefore, is whether Noble, the vendor's 
agent, was to hâve an undisclosed personal interest in the land pur- 
chased. If so, his interest was in conflict with his duty, and the sale 
made by him to his codefendants was constructively fraudulent. EUen 
Schmuck and Mr. Kirby were brother and sister, and will be re- 
ferred to as the main défendants. They lived one in Ohio and one 
in Illinois. Gabriel Schmuck was brother-in-law of EUen, and lived 
in Galena, Kansas, and acted as agent for the défendants, and Noble 
resided in Galena and acted as agent of the testator. Noble and 
Gabriel had been for some time before the events of this case close 
and intimate friends. They had occupied the same office, had been 
engaged in several business enterprises together, and had held real 
and Personal property in common. In some instances title had been 
held in the name of Noble for both. Some time before the lease 
was executed the main défendants visited Gabriel at Galena, were 
shown over the land in question, and authorized Gabriel to secure a 
lease for them. He secured the lease, bearing date September 1, 
1894, for the considération of .$5,000 paid down and certain royalties 
to accrue, and with it an option to purchase the land at any time with- 
in a year upon the payment of the further sum of $5,000. While 
this lease and option were taken in the name of the main défendants, 
there was an understanding that Gabriel might bave one-half interest 
in both by paying one-half of the cost price. After September Ist 
Gabriel took possession as agent for his relatives, and began ex- 
ploring for lead and zinc. This work resulted in the discovery of a 
valuable pocket of ore and the détermination to exercise the option 
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to purchase the land. This was consummated by deed dated De- 
cember 4, 1894, conveying the fee-simple title to the main défendants. 
Shbrtly thereafter Gabriel exercised his reserved right to take an 
interest in the purchase, and executed and dehvered to the main de- 
fendants therefor his four notes, each for $1,250, and got Noble to 
sign them with him as surety. In this condition of things Gabriel 
continued to operate the mines and distributed the net proceeds accru- 
ing therefrom, one-fourth to each of the main défendants and one-half 
to himself for the period of two or three years — until February, 
1897. By that time he had fully paid his notes given for the pur- 
chase price of his interest, and he then requested a deed from the main 
défendants for that interest. Without any conférence or previous 
understanding with the main défendants or Noble, he prepared two 
deeds, one conveying a quarter interest to himself and the other a 
quarter interest to Noble, and forwarded them to his relatives for 
exécution. They were executed without question and returned to 
Gabriel. The pocket of ore had then been nearly mined out. 

Gabriel oflfered one of the deeds to Noble, but the latter declined 
to accept it. During thèse 3% years the mines had been worked so 
successfully as to produce a net resuit of $83,000 and during that 
period Noble, who was conducting mining opérations for his prin- 
cipal, and Gabriel, who was conducting like mining opérations on 
the land in controversy, occupied the same office and continued as 
before on intimate terms both in a social and business way. Noble, be- 
fore 1894, at a time when Gabriel was unsuccessful and poor, had be- 
friended him in many ways, and from time to time had loaned him 
money for exigent needs. After 1894, when both were conducting 
business in the same office, Gabriel from time to time advanced Noble 
small sums of money for temporary convenience. In March, 1897, 
Gabriel turned over to Noble a check for $7,538 which he had recently 
received as the purchase price for lead ores sold from the mine. This 
is claimed by complainants' counsel to be approximately one-fourth 
of a dividend of $40,000 then recently declared after deducting the 
$5,000 paid by Noble for his interest. Before this suit was brought, 
complainants had instituted two other suits of kindred character — 
one in Cherokee county, Kan., and one in Cincinnati, Ohio. While 
that litigation was pending, dépositions of ail the défendants were 
taken. It is claimed by complainants that contradictory statements 
were found in them, and particularly that Mrs. Schmuck and Mr. 
Kirby both testified that Noble was to hâve and did hâve an interest in 
the mine. The foregoing référence to important phases of the évi- 
dence is deemed sufficient to enable us to intelligently discuss the claims 
of the respective parties. 

Many transactions between Gabriel and Noble look suspicions and 
are consistent with co-operation and co-ownership of the mine by 
them, but an explanation is made of them by défendants' évidence, 
which, if it does not clearly and beyond question reconcile them with 
défendants' contention, leaves their significance in grave doubt and 
uncertainty. Noble and Gabriel, who alone knew anything about the 
first transaction referred to, testified in unequivocal terms that Noble 
signed Gabriel's notes given for the purchase price of the latter's in- 
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terest in the mine solely for tlie accommodation of Gabriel, and not 
at ail on his own account. The two were friends, and the disinterested 
act of Noble was at that time not an unusual thing. Moreover, it 
was not attended with much risk. The rich pocket of ore just dis- 
covered gave reasonable assurance that Gabriel would be able to pay 
his notes as they matured. The division of surplus money on hand 
into fourths for dividend purposes, which is thought by complainants' 
counsel to be évidence that Noble had a fourth interest, was, in the 
light of the fact that Mrs. Schmuck and Mr. Kirby each were entitled 
to one-fourth only, not an unreasonable thing. It was a practical and 
natural method of bookkeeping. The request by Gabriel, after he had 
fully paid for his interest in the mine for two deeds from the main 
défendants, one conveying one-fourth of the mine to himself and the 
other conveying a like interest to Noble and securing the exécution 
of the deeds accordingly, are explained by both Noble and Gabriel as 
an effort on Gabriel's part to do a benefaction to his old friend in 
considération of his former kindnesses. Their testimony is positive 
and unequivocal that such was its only purpose or meaning. Both 
emphatically deny that the deeds were secured pursuant to any prier 
agreement or understanding by which Noble was to hâve an interest ; 
and both affirm that there never had been any such agreement or un- 
derstanding. The explanation is corroborated by the fact that Noble 
refused to accept the deed. Whether this refusai was based on pru- 
dential reasons growing out of the fact that. the mine was then prac- 
tically exhausted, and that ownership of an interest might involve him 
in doubtful or unwise expenditures, or whether it was the expression 
of such amiability towards his friend as would not permit him to ac- 
cept recompense for kindnesses which had cost him nothing, is im- 
material. The fact remains that Noble declined to accept the deed. 
Complainants' theory that his refusai was inspired by a knowledge 
and prudent fear of that recondite principle of law which is now in- 
voked by complainants to set aside the lease and deed in question is 
not plausible. Ail his other acts were open and above board, and we 
do not believe that his refusai of the benefaction in question had any 
sinister motive. The delivery by Gabriel to Noble in March, 1897, of 
the check for $7,528 is explained by both of them to hâve been deliv- 
ered and received as payment of an old debt due from the former to 
the latter amounting to some $3,000 or $4,000 and for investment in 
bonds to the extent of the balance thereof for Gabriel. This évidence 
is not contradicted, but is substantially corroborated by other facts 
and circumstances. The only argument against its truthfulness is 
the supposed coïncidence consisting of the fact that the amount ap- 
proximates what would be one-fourth of a dividend recently declared 
amounting to $40,000 after making certain déductions. In view of the 
proof this argument has little force. 

The testimony of Mrs. Schmuck and Mr. Kirby given in their dép- 
ositions taken in the Cincinnati case, to the efïect that Gabriel and 
Noble were each to hâve a one-fourth interest in the mine, is ex- 
plained by them in their dépositions afterwards given in the Kansas 
case and before the master in this case. They affirm that their sole 
information upon which they predicated their testimony was the re- 
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quest of Gabriel to exécute two deeds for his half interest — one to 
him and one to Noble. Tliey testified that no agreement or under- 
standing to that effect was ever had ; that they had let Gabriel into 
the venture to the extent of one-half interest, and recognized in 1897, 
when the deeds were requested, that he was entitled to that interest; 
that if he had requested them to convey it to any other persons, or 
in différent parcels to différent persons, they would hâve respected 
his wishes, and acted accordingly, and that, when he requested the 
deeds made to him and Noble, they executed them as a matter of 
course according to the request. Tlieir évidence, as well as that of 
Noble and Gabriel, is positive and unequivocal that no understanding 
or agreement had ever been made between them whereby Noble was 
to bave any such interest and that positive évidence is not shaken by 
any kind of direct testimony. The fact so proven afïords strong évi- 
dence corroborating the explanation of Mrs. Schmuck and Mr. Kirby. 
In valuing that explanation we should bear in mind that the witnesses 
were inexperienced in matters of business and court procédure and 
of excellent charaCter. Mrs. Schmuck was a housekeeper living with 
her children in Cincinnati, and Mr. Kirby was an invalid spending 
his time in Paris, 111., attempting to recuperate his health. In view 
of the circumstances disclosed by the proof and the character of the 
witnesses, we are not able to say that their explanation is not reason- 
able and truthful. 

Whether the court below erred in excluding, so far as ail of the de- 
fendants except Noble were concerned, the testimony of witnesses 
Hufif and Wood concerning what Noble had, prior to the time of the 
alleged conspiracy in question, said to them about his dealings and 
relationship with Mastin's propertj', is not of much practical consé- 
quence. The testimony as admitted, so far as one of the défendants 
is concerned, is ail preserved in the record, and is before us for 
our considération. This is as it should be. Blease v. Garlington, 92 
U. S. 1, 23 L. Ed. 521 ; Dowagiac Mfg. Co. v. Lochren, 74 C. C. A. 
341, 143 Fed. 211. Giving to their testimony ail the probative force 
which in any view it is entitled to, it does not in our opinion supplé- 
ment the other évidence so as to substantiate complainants' case. We 
therefore find no occasion for dwelling long on its admissibility. 

It is contended by complainants' counsel that there is such proof 
of spoliation and destruction of contemporaneous records of trans- 
actions (such as old letters, old notes and canceled checks) betweeii 
Noble and Gabriel and between Gabriel and his principals that under 
the familiar maxim, "Omnia prsesumuntur contra spoliatorem," every 
presumption should be indulged against the défendants and in favor 
of the complainants. The rule expressed by the maxim just quoted 
is well recognized and salutary when applied to a case of fraudulent 
and unexplained destruction of évidence; but, in view of the proof 
in this case, we think it inapplicable hère. The transactions between 
Gabriel and Noble were not transactions which are ordinarily made 
the subject of book account. They were in the nature of occasional 
and infrequent personal accommodations, and no record of them was, 
in fact, made except in the form of duebills given by the borrower 
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and destroyed by the lender when payments were made. The cor- 
respondence between Gabriel and bis principals was between intimate 
friends not with respect to transactions like those conducted in es- 
tabbshed and orderly business houses where books are carefuUy kept 
and correspondence carefully preserved, but they related to transac- 
tions between relatives whose habit, according to the testimony, was 
to destroy letters when no longer useful. The checks for dividends 
paid by Gabriel which when paid were returned and kept at his home 
were gathered up and innocently destroyed as useless and cumber- 
some matter by the housewife. There is no showing that any of 
thèse letters, checks, or other papers were destroyed in anticipation 
of litigation in which they might serve as évidence. On the con- 
trary, we are impressed by the proof that they were destroyed as a 
matter of course without any fraudulent intent or purpose, and in 
line with the habit of many unmethodical persons. The explana- 
tion of their destruction is reasonable and satisfactory, and removes 
the imputation which otherwise might be proper. 

In Drosten v. Mueller, 103 Mo. 024, 15 S. W. 967, the inference in 
question is referred to as a presumption of fact, and it is there said : 

"The presumption arising from tlie spoliation of doeiunents nnist be applied 
witli 3'udgnient and sound discrétion. * • * 'We see no intention on lier 
part [in destroying the paper] to commit a fraud on any one." 

In The Pizarro, 3 Wheat. 227, 241 (4 L. Ed. 226), Mr. Justice Story, 
in referring to the concealment and spoliation of papers in a prize 
case, says : 

"It Is undoubtedly a very awakeiiing eircumstance, calcuUited to exicite tlie 
vigilance, and justify the suspicions of the court. But it is a eircumstance 
open to explanation, for It may hâve arisen from accident, necesslty, or su- 
perior force : and, if the party In the flrst Instance fairly and frankly explains 
It to the satisfaction of the court, it deprlves him of no rlght to which he is 
otherwise entitled." 

That the élément of intentional fraud or wrongful conduct must be 
involved to make the rule against the spoliator applicable, see Lawson 
on Presumptive Evidence, 203 ; 2 Wharton on Evidence, § 1264 ; 
Pomeroy v. Benton, 77 Mo. 64, 85, et seq., and cases cited ; Warren 
v. Crew, 22 lowa, 315. 

Other facts and questions of law hâve been ably discussed by coun- 
sel. To ail of them, including the voluminous testimony found in 
the record, we bave given patient and careful considération, but do not 
deem it profitable to extend this opinion by further détail. The re- 
suit is inévitable. The proof is not so clear, unequivocal, or convincing 
as to warrant us in granting the relief prayed for. While, as already 
said, there are suspicious circumstances, they bave been explained 
with such positive testimony en the part of ail the défendants that we 
must in effect adjudge them guilty of perjury if we fail to accept the 
explanation. Their âge, their character, their standing in the com- 
munity, and the intrinsic nature of the transactions involved ail forbid 
that we should do so. The conclusion reached by the court below 
manifestly and clearly was not the resuit of an obvious error in the 
157 F.— 33 
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application of the law or any serious and important mistake in the 
considération of the proof. 

P*or both the reasons just stated, the decree of the court below must 
be àfifirmed ; and it is so ordered. 



MARTLAND CASUALTY CO. OF BALTIMORE, MD., v. OMAHA ELECTRIC 
LIGHT & POWER 00. 

(Circuit Cburt of Appeals, Elghth Circuit. November 6, 1907.) 

No. 2,553. 

1. Insurance— iNDEMNiTY Insueance— Assignment of Polict. 

A provision of an employer's Insurance policy, prohibiting its assign- 
ment by the assured unless with the consent of the insurer, has no appli- 
cation to an assignment of a cause of action which bas already accrued 
thereon and after the policy has expired by its terms. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 475- 
477.] 

2. Same— RiQHT OF Action by Assignée. 

A provision of an employer's Insurance policy that "no action shall Ile 
against the company as respecta ahy loss under the policy unless it shall 
be brought by the assured himself to reimburse him for loss actually sus- 
talned and paid by him, and In satisfaction of a judgment after trial of 
the issue," does not prevent the maintenance of an action on the policy by 
an assignée of the cjaim for indemnity, who for value received from the 
assured has assumed and pald the judgment liability, vs'hich vyithin the 
true meaniug of such provision, is équivalent to payment by the assured. 

3. Same— BxTENT op Liability— "At Its Own Cost" Defined— Interest. 

A policy, insuring against loss resulting from the injury or death of an 
employé of the assured through its négligence, llmited the liability of the 
Company for loss throt^gh the InJury or death of one person to $5,000, 
but further provided that, "if any suit is brougbt against the assured to 
enforce a claim for damages on account of an accident covered by this 
policy, immédiate notice thereof shall' be given to the company and the 
Company will défend agains^t such proceéding in the name and on behalf 
of the assured, or settle the same at Its own cost, unless it shall elect to 
pay the assured the Indemnity provided for." An action was brought 
against the assured, resulting In a judgment against it for $5,000, which 
was affirmed on appeal, and then paid by the assured. HeAû, that the 
phrase "at its own cost," as used in such provision of the policy, meant the 
same as "at Its own expense," and was not limited to the taxable court 
costs of the action, but included whatever expenditure was necessary In 
defendlng the suit, such as court costs, attorueys' and stenographers' fées, 
and the Uke, which the company was required by such provision to pay, 
although it might be in addition to the $5,000, limited in case it elected 
not to défend or settle ; that «s so construed the company was liable for 
the amount of the judgment, increased by whatever of such expense was 
pald by the assured, with Interest thereon from the time of such payment, 
but was not liable for Interest on the judgment péndlng the appeal, dur- 
ing which time the assured had the use of the nioney. 

4. Same— ExteStt of LiabiUty— Intebest Acobued Pending Appeal. 

The extent of the company's liability under such policy is governed by 
• the terms of the contract, and is thereby limited to $5,000 ; and the ex- 
pense of defendlng the action against the assured, if the company elects 
tb défend, and the interest accruing on the judgment recovered in such 
action pending an appeal therefrom, is not a part of such expense. 
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5. Intkbest— Natuee. 

Interest is a considération paid for the use of money, or for forbearance 
in demandlng it when due ; and so long as one retaius nioiiey and bas its 
use he can make no charge against another for interest tliereou. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 29, Interest, § 1. 

For otlier définitions, see Words and Phrasçs, vol. 4, pp. 3C96-3709 ; vol. 
8, p. 7G91.] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Tbis was a suit Instituted by the Oniaba Electric Ligbt & Power Company 
against the casualty company to recover on an employer's indemnity contract 
Issued by défendant to plaintiff's assigner, the New Omaha Ïhomson-Houston 
Electric Ligbt Company, hereinafter called the Thomson Company, to in- 
demnify it for the period of one year against loss for damages sustained by 
its employés and caused by its négligence. While the policy was in force 
one Dent, an employé, was accidentally injurcd and died. The administra- 
trix of bis estate brougbt an action in the district court of Nebraska against 
the Thomson Company, claiming tbat tbe injury and deatb resulted from its 
négligence. The action resulted January 3, 1902, lu a judgment against tbe 
Thomson Company for $5,000 and costs. Tbis was taken by pétition in error 
to tbe Suprême Court of Nebraska, wbere, on April 22, 1903, the judgment 
waa afflrmed. Later a rehearing was granted, and on June 8, 1905, tbe judg- 
ment was again and finally afflrmed. After tbe rendition of the judgment 
and its flrst atiîrmance in the Suprême Court, when tbe corporate existence 
of tbe Thomson Company was about to expire by limitation, the plaintiff in 
tbis action, tbe Omaha Electric Ligbt & Power Company, was incorporated 
to take over its assets, assume its liabilities, and succeed to its business. 
As contemplated, it took over by assignment, amongst other assets, tbe 
claim against the casualty company on its policy of indemnity, and assum- 
ée tbe liability of that company on the judgment obtained by Dent's ad- 
ministratrlx. Thèse things it dld without consent of the casualty com- 
pany. After tbis reorganization on June 8, 1905, the Suprême Court finally 
affirmed the Dent judgment, and the casualty company requested the Thomson 
Company to pay the same, and recognized its obligation to reimburse it. Tbe 
suecessor of tbe Thomson Company, the plaintifC herein, pursuant to tbat re- 
quest upon its assigner, and pursuant to its agreement witb its assigner to pay 
ail its liabilities, on Julv 21, 1905, paid the judgment, amounting in principal 
to $5,000, in interest from .Tanuary 3, 1902, to July 21, 1905, to $1,326.10, and 
in costs $115.30, making an aggregate of $6,441.40, and presented a reeeipt to 
the défendant and demanded to be reimbursed in that sum. The casualty 
company denied liability totally (1) because its contract was not witb tbe 
plaintiff but only witb its assigner, the Thomson Company, and because it had 
never consented to an assignment of the clalm against it by the Thomson Com- 
pany to the plaintiff, and (2) because the Thomson Company had not itself 
ever paid the judgment debt, and denied liability partially on tbe ground that 
in any event tlie limit of its liability for the death of any one person was 
$5,000, and that it was not llable for the interest which accrued between the 
date of the rendition of the original judgment, January 3, 1902, and the date 
of the payment by the plaintiff, July 21, 1905, or for the costs of the suit of 
Dent against tbe Thomson Company. 

Tbe rigbts of tbe parties upon the issues jolned between tbem dépend upon 
the application of the following provisions of the policy of indemnity : (1) 
"Any assignment of interest under tbis policy sball be void unless the written 
consent of the company is indorsed bereon by one of its offieers." (2) "No ac- 
tion sball lie against the company as respects any loss under tbis policy unless 
it shall be brought by the assured himself to reimburse blm for loss actually 
sustained and paid by bim and in satisfaction of a judgment after trial of tbe 
issue." (3) "Tbe oompany's liability for an accident resulting in Injuries to 
or in tbe deatb of one person is limlted to $5,000 and subject to the same limit 
for each person. The total liability for any one accident resulting in injuries 
to or in the deatb of any number of persons is limited to $10,000." (4) "If 
any suit is brougbt against the assured to enforce a claim for damages on ac- 



516 157 FEDERAL EEPOETBR. 

count of an accident covered by this poliey immédiate notice tliereof sliall be 
given to the company and tlie company will défend against sucti proceeding in 
tàe name and on behalf of the assured or settle the same at its own cost un- 
less it shall elect to pay the assured the indemnity provided for in clause A 
of the spécial agreeuients as limited therein." (Clause A there referred to 
is the third provision of the poliey just quoted.) 

On the foregoing facts the court below rendered a judgment for the full 
amount paid by plaintiff in satisfaction of the Dent judgment, includlug the 
interest of S1,32G.10 and costs, $115.30, as well as for interest whieh aecrued 
after plaintifC paid the judgment. The défendant brings the case hère by writ 
of error, and asslgns error in the rendition of any judgment against it on the 
foregoing facts, and also that the court erred in awarding to tlie plaintifC any 
sum in excess of $5,000, with interest from the date of payment thereof by the 
plaintifC. 

Matthew A. Hall (Carroll S. Montgomery, on the brief), for plain- 
tiff in error. 

W. W. Morsman, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

ADAMS, Circuit Judge (after stating the case as above). 1. Do the 
first and second provisions of the poliey above set forth defeat plain- 
tiff's right to recover as assignée or successor of the Thomson Com- 
pany, the assured named in the poliey? The provisions referred to 
avoid the poliey in the event of its assignment without the written con- 
sent of the insurer and déclare that no action to recover on the poliey 
shall lie against the insurer unless brought by the assured himself to 
reimburse him for loss actually sustained in the payment bf a final 
judgment on the merits. The assignment in question was niade after 
the assured sustained the loss and after it had been adjudged to be a 
légal liability against it. Dent had been injured. His administratrix 
had instituted suit and had prosecuted it to final judgment against thé 
assured before the latter transferred its claim against the insurer for 
reimbursement, to the plaintiff. At that time the term of the poliey 
had expired, and the character of the assured for integrity and pru- 
dence, on the strength of which the insurer might hâve relied in mak- 
ing its contract, could no longer affect its liability. The recognized 
reasons for the prohibition of assignments without the consent of the 
insurer had ceased. Its liability had become fixed, and like any other 
chose in action was assignable regardless of the conditions of the 
poliey in question. This is settled by the great weight of authority. 
Beach on the Law of Insurance, vol. 2, § 1114 ; May on Insurance, 
§ 386 ; Dogge v. Northvi'estern National Ins. Co., 49 Wis. -501, 5 N. 
W. 889 ; Roger Williams Ins. Co. v. Carrington, 43 Mich. 252, 5 N. 
W. 303 ; Combs v. Shrewsbury Mut. Pire Ins. Co., 32 N. J. Eq. 512 ; 
Archer v. Merchants' & Manufacturers' Ins. Co., 43 Mo. 434 ; Nease 
V. ^,tna Ins. Co., 32 W. Va. 283, 9 S. E. 233 ; Aultman v. McCon- 
nell (C. C.) 34 Fed. 724. 

In Wood on Fire Insurance, vol. 2, § 361, the doctrine is stated thus: 

"Where the poliey prohibits au assignment, an assignment without the In- 
surer's consent Invalidâtes It, but, in the absence of such a condition, the 
validity of the poliey is not afCected thereby, but still remains operative as to 
the assured ; nor does an assignment after a loss bas transplred invalidate it. 
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m sncli case the insurer becomes absoUitely a debtor to the iissnred for the 
amouut of tbe aetual loss, to the exteiit of the siuii iusured, and It may be 
transferred or asslgiied like any other debt. After a loss the delectus personas 
110 longer becomes iiiaterlal, and eveu tliougli the policy prohibits sucli an as- 
signment, and pvovides that if so assigned the policy shall be void, it is held 
that such prohibition is void, as the insurer canuot restrict the assignment of 
a debt. The reasons that iiiduce the restrictive clause hâve no existence or ap- 
plication after the risk lias coased." 

The cases relied upon by defendant's counsel hâve been carefully 
examined. They déclare that conditions in policies of insurance against 
assignments without the consent of the insurer are valid and enforce- 
able notwithstanding the gênerai policy of the law which condemns 
coveiiants in restraint of aliénation. But we find in them nothing to 
disturb the conclusion already reached. 

In view of this conclusion the other contention of the défendant, 
based on the provision of the policy, to the effect that no action can 
be maintained against the insurer except by the assured after satisfac- 
tion by it of a. judgment rendered against it, requires little considéra- 
tion. On familiar principles the assignée stands in the shoes of the 
assignor, and must perform ail the conditions précèdent to recovery 
which the assignor was reqtiired to perform. The plain meaning of 
the provision in question, taken in connection with the established 
assignability of the claim to the plaintifif, is that to render défendant 
liable on the contract there must hâve been a loss to the assured, that 
loss must bave been fixed by a final judgment, and that judgment must 
bave been paid in order to constitute a loss v/ithin the terms of the pol- 
icy. Such is the substance and meaning of the contract. Whether the 
loss is actually paid directly by the hand of the assured, or by some as- 
signée of the claim for indemnity who, for value received from the 
assured, bas assumed the judgment liability, is immaterial. "Qui facit 
per alium facit per se." The plaintiff paid the judgment against the 
assured as part considération for a transfer of its assets, ancl that was 
pavment bv the assured within the ptirview of the policy. Travelers 
Ins. Co. v.'Moses, 63 N. J. Eq. 200, 49 Atl. 720, 92 Am. St. Rep. 663. 
There is no impeachment of the good faith of the transfer or of the 
sufficiency of the considération for the asstimption of the judgment 
debt by the plaintiiï. We entertain no doubt that the case shows such 
a loss to the assured as within the true interprétation of the policy en- 
titles its assignée to recover on the indemnity contract. 

Did the court err in allowing a recovery for interest accrued on the 
Dent judgment prior to the time plaintifï satisfied it or for costs of that 
suit paid JDy plaintiff ? This dépends upon the true meaning of the con- 
tract. Omitting words unnecessary for our présent purpose, it is as 
follows : The company "does hereby agrée to indemnify New Omaha 
Thomson-Houston Electric Light Company * * * against loss for 
common-law or statutory liability for damages on account of bodily 
injuries fatal or not fatal sufifered by any employé or employés of the 
assured * * * caused by the négligence of the assured * * * 
provided, however, (a) that the company's liability for an accident re- 
sulting in injuries to or in the death of one person is limited to $5,000. 
* * * This insurance is subject to the following conditions, which 
are to be construed as conditions précèdent of this contract: (1) The 
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assured upon the occurrence of an action shall give immédiate no- 
tice," etc. "(2) If thereafter any suit is brought against the assured 
to enforce the daim for darnages on account of an accident covered 
by this policy, immédiate notice thereof shall be given to the company 
and the company will défend against such proceeding in the name 
and on behalf of the assured or settle the same at its own cost, unless 
it shall elect to pay the assured the indemnity provided for in clause 
"a" of spécial agreements as limited therein. (3) The assured shall 
not settle any claim except at its own cost. * * * " From thèse 
provisions it appears that the company reserved the right to elect in 
case suit should be instituted against the assured, by a person injured, 
to pay the assured at once the indemnity agreed upon of $5,000 and 
leave it to protect itself against the demand of its employé in its own 
way, or to settle or; défend the suit at its own cost. The contract does 
not consist merely of an obligation on the part of the company to in- 
demnify the assured against loss up to the limit of $5,000, but that obli- 
gation is made subject to the condition which the parties agreed to that 
the amount might be lessened if the insurer could do so by settling with 
the claimant or by defending a suit brought by the claimant against 
his employer for damages. As a considération moving from the in- 
surer to the assured for the right to exercise those privilèges, the in- 
surer agreed that it would exercise them at its own cost. What do 
thèse words mean ? Défendant says they mean the costs of the suit, or, 
technically speaking, court costs. But in our opinion they are not so 
limited. The words employed are not the technical words familiar to 
the légal profession, such as "at its own costs," in the plural, which 
are commonly used in court proceedings when treating of taxable 
costs, but they are "at its own cost" in the singiilar. They suggest 
the idea that the parties meant "at its own expense," generally speak- 
ing, rather than court costs merely. 

Again, the context shows that the parties intended them to hâve a 
more comprehensive meaning than court costs. They agreed in an- 
other clause of the same contract that the assured shall not settle any 
claim "except at its own cost." Hère the words which are the same 
as those now under considération are obviously employed in theîr com- 
mon or colloquial as distingiiished from their technical légal sensé, 
meaning "that which is expended; outlay of any kind, as of money, 
labor, time, or trouble ; expense or expenditure in gênerai. * * * " 
Cent. Dict. Applied to settling a claim before suit vi'as instituted, the 
words under considération undoubtedly were intended to cover the out- 
lay or expenditure of money necessary to do so. They could not con- 
template technical costs of a lawsuit because the clause last referred to 
does not contemplate the pendency of a lawsuit but only the making of 
a claim. Applied to defending a proceeding in court, the words "at 
its own cost" must mean in the light of the maxim noscitur a sociis, 
and the untechnical language employed by the parties, an outlay or 
expenditure necessarily incident to making such défense, like the costs 
of court, attorney's fées, stenographer's fées, and the like. 

As modifîed by the condition just referred to, the contract is one of 
indemnity against loss to the extent of $5,000, together with any fiir- 
ther sum which the insurer defending in the name of the assured mi^i-ht 
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force the assured to pay as outlays or expenditures incident to making 
tlie défense. It clearly indemnified against the court costs in ques- 
tion. The contract remains one of indemnity against loss only and 
to the limited extent just specified. The limitation îs as much a part 
of the contract as the covenant of indemnity, and the défendant is as 
much entitled to the full protection of the agreed limit as the plaintiff 
is to the protection of the agreement to indemnify. In determining 
the remaining question, we are brought to this: Is the interest ac- 
crued after the original judgment was rendered, and pending the ap- 
peal in the Suprême Court, an expense or outlay incident to defend- 
ing the suit, and when paid by the assured does it constitute a loss . 
within the meaning of the policy ? 

In answering this question we must not forget that the matter ré- 
sides in the domain of contract, and that the contract measures the 
rights of the parties. They agreed that defendant's limit of liability 
should be $5,000, except as it might be increased by failure on its part 
to pay the cost of making the défense. The interest, in our opinion, is 
not a part of such cost. It may be remotely related to the delay occa- 
sioned by making a défense, in that if no appeal had been prosecuted 
and no supersedeas secured the judgment as an indirect resuit would 
probably hâve been paid and no interest would hâve accrued. But this 
is a forced and unnatural view to take. An agreement to pay the cost 
of making a défense in the common and well-understood acceptance 
of the term fairly and reasonably contemplâtes the attorney's fées, court 
costs, stenographer's fées, and other expenditures necessary and di- 
rectly required to présent the défense, and does not include the col- 
latéral and indirect results of doing so. 

The argument of plaintiff's counsel that the défendant, by exercis- 
ing its right of appeal, and by superseding the exécution of the judg- 
ment pending that appeal, caused the accumulation of interest in ques- 
tion, and thereby created an additional charge against the plaintiff for 
which it should be held responsible as a loss to the plaintiff, is more 
specious than sound. The fallacy rests in a failure to recognize the ad- 
vantage which the appeal gave the plaintiff. By reason of it plaintiff 
was permitted to retain and use the $5,000, which otherwise would 
hâve been paid out by it. The value of the use is equal to the accrued 
interest, that being only a considération paid for the use of money or 
for forbearance in demanding it when due. Accordingly the assured 
lost nothing by the delay occasioned by the appeal or by paying the in- 
terest which accumulated pending the appeal. The assured stood after 
paying the interest exactly as it would hâve stood if it had paid the 
judgment of $5,000 on January 3, 1902, when originally rendered. 
Nothing was lost by the appeal, as the interest ultimately paid v/zs neu- 
tralized by the use and enjoyment of the money before that time. 

Numerous authorities hâve been called to our attention as sustaining 
the différent contentions of the parties. Défendant relies on Munro 
V. Maryland Casualty Co., 48 Mise. Rep. 705, 96 N. Y. Supp. 705, 
Henderson v. Marvland Casualtv Co., 29 Pa. Suoer. Ct. 398, Frye v. 
Bath, Cas & Electric Co., 97 Me. 341, 54 Atl. 395, 59 L. R. A. 444, 
94 Am. St. Rep. 500. Travelers' Ins. Co. v. Moses, 63 N. J. Eq. 260,| 
49 Atl. 720, 92 Am. St. Rep. 663, and other cases. Plaintiff relies on' 
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Rumford Falls Paper Co. v. Fidelity & Casualty Co., 92 Me. 574, 43 
Atl. 503, Allen v. ^tna Life Ins. Co., 7() C. C. A. 265, 145 Fed. 881, 7 
L, R. A. (N. S.) 958,:Cudahy Packing Co. v. New Amsterdam Casualty 
Co. (C. C.) 132 Fed. 623, Southern Ry. News Co. v. Fidelity & Cas- 
ualty Co., 83S. W. 620, 26 Ky. Law Rep. 1217, Travelers Ins. Co. v. 
Henderson Cotton Mills, 85 S. W. 1090, 27 Ky. Law Rep. 653, and 
other cases dealing with the gênerai subject of indemnity, of more 
or less pertinency ta the case in hand. The Rumford Paper Company 
and Allen Cases, supra, deal chiefly with the contention whether the 
indemnitor, by availing itself of the right to défend the employés' ac- 
tion, subjected itself to liability for any amount which might be recov- 
ered in the action beyond the limit fixed in the policy. That conten- 
tion was held untenable, and very little, if any, considération, was given 
to any other question of law. In the Cudahy Packing Company Case 
the hiain contention was whether the indemnitor in an action similar ta 
the présent was entitled to a déduction from the limit of its liability of 
amounts expended in making a défense to the employés' action. It 
was held that it was entitled to no such déduction. Very little counte- 
nance, if any, was given in that case to the présent contention of the 
plaintifï. 

Ail the cases hâve been carefuUy considered, and the conclusions 
reached are believed tp be in harmony with the best reason and au- 
thority. The resuit is that the item of interest amounting to $1,326.10, 
with interest thereon at 7 per cent, from the date of payment, July 21, 
1905, by the assured to the date of judgment against the défendant 
in this case, December 6, 1906, was erroneously charged to the défend- 
ant. The court costs proper, amounting to $115.30, were properly 
charged. Défendant admits that if any recovery is allowed it should 
be charged with interest on the aggregate amount of $5,115.30 from 
the daté when plaintifï paid it to the date of the judgment in this case. 
As the amount of recovery is readily ascertainable from figures before 
us, the case mav be disposed of without a reversai. The judgment 
should hâve been for $5,607.60 instead of $7,061.37 as entered. There 
may, therefore, be a remittitur of the différence, $1,453.77. Our con- 
clusion is that the judgment must be reversed, unless within 30 days 
after the filing of this opinion plaintifï files in the clerk's office of the 
Circuit Court for the District of Nebraska, where the judgment was 
rendered, a remittitur of $1,453.77, and within 10 days thereafter files 
with the clerk of this court a certifîed copy of the record, showing the 
filing of such remittitur in the court below. If such remittitur and 
such certified copy be filed, a judgment will then be entered affirming 
the judgment below for $5,607.60, the same to bear interest at the 
rate of 7 per cent, per annum from December 6, 1906. If such remit- 
titur and, certified copy be not filed within the times aforesaid, the judg- 
ment will be reversed, with directions to grant a new trial. 
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NEW ÏOUK TRANSP. CO. v. GARSIDE (two cases). 

(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

Nos. 30, 40. 

1. Damages— l'ERsoKAL Injuries— Pi.eading and Proof. 

Under a gênerai allégation in the complaint in an action for Personal In- 
.lury that plaiutiff was disabled, crippled, aud injured in lier linibs, évi- 
dence was admissible to show tbat ul'ter tlie in.iury one of her legs was 
shorter tban the otber, in the absence of any motion for a bill of par- 
ticulars under the complaint. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, § 441.]' 

2. Samb. 

In an action for i)ersonnl Injuries wbich were described in the com- 
plaint in gênerai ternis, as well as the gênerai condition of plaintiff 
resulting therefrom, it was comiietent to sliow tliat after tbe in.iury sbe 
was unable to sleep, and lost lu wciglit and apjietite, althoiigb sucb mat- 
ters were not specifleally alleged as grotnids for damages, wbere tbere 
was médical testimony tending to show tliat tbey were incidental to tUe 
injuries and plaintiffs pliysieal condition resulting therefrom. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, § 141.1 

3. MrNiciPAL Corporations- Injuey to Pehson on Street by Automobile- 

Action FOR Damages— Evidence of Négligence. 

In an action to recover for an iujury from being struck by an automobile 
alleged to hâve been running at an excessive speed, it was comjietent to 
show what was donc by those in charge of tbe machine, and what, if any. 
noise it niade as it aiiproached, as affecting tbe (luestion of tbe alleged 
négligent rate of speed. 

4. Erroh, Wkit of—Keview— Discrétion of Court— Examination of Witness 

BY Court. 

The action of a trial judge in askinf^ questions of witnesses is discre- 
tionary, and can only be reviewed for an al)use of discrétion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error. 
§§ 3853-38.55.] 

5. Municipal Corporations — Injury to Pehson on Street — Neglioekoe of 

Driver of Automobile- Instructions. 

Wbere plaintitï alighted from a street car at a ci'ossing, and while 
walking toward the curb was struck by defendant's automobile and in- 
jured, It was not error to charge tbe jury that, if the driver of tbe auto- 
mobile saw the street car standing still at a pajnt on the street wbere 
passengers customarily got on and ofC, it was hit duty to apprehend that 
persons would, or might be, passlng between tbe car and the curb and 
to exercise care accordingly. 

6. Same— Care tn Operating Automobile— Using Wrong Side of Street. 

Where an ordinance, as well as gênerai custoni, recpiired vehicles to 
keep to the right-band side of the street, and plaintitï was struck and in- 
jured by defendant's automobile which had erossed the street and was 
proceeding on the left-band side, it was not error to charge that the 
driver was bound to the exercise of greater care on that side to avoid 
injuring pedestrians than would be required if he had been on the othev 
side. 

7. Same— Action for Injury to Person on Street. 

It was also proper to instruct that if the driver of defendant's machine 
saw, or should bave seen, that another automobile was approaching from 
the opposite direction, and that between the two, plaintiff, who was on 
foot, would be placed in a dangerous position, it was his duty to stop 
until the danger was past, and that his failure to do so rendered défend- 
ant liable, even though in keefiing out of the way of the other machine 
plaintiff Inadvertently stepped back too far and in front of defendant's. 
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8. SaME— CONTBIBTTTORT NEGLIGENCE. 

Whether a person walking from a street car near the center of a street 
to the curb was chargeable with contributory négligence which would pre- 
vent à recovery for an injury from being struck by a passing automobile 
because of a failure to look in botli directions before starting across, is 
a question for the jury, to be determined under the particular facts and 
circuinstances of the case. 

9. Damages— HusBAND and Wife— Injury of Wife— Action by Husband fok 

Damages. 

In an action by a husband to recover damages on account of an injury 
to his wife which for a time incapacitated her from performing her du- 
tles as housekeeper, évidence was not admissible to show the prevailing 
rate of wages for housekeepers, where plaintifïneither incurred nor be- 
came liable for any expense for such services, which were performed by a 
relative without charge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 251, 
490.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 146 Fed. 588. 

Arthur K. Wing and F. Mcintyre, for plaintiff in error. 
M. Goodman (Wm. Victor Goldberg, of counsel), for défendants 
in érror. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Thèse two actions, one by a wife for Per- 
sonal injuries, and the other by her husband for loss of services, were 
by agreement tried together. 

On January 10, 1903, Mrs. Garside got out of a south-bound Sixth 
Avenue car after it had corne to a stop on the south side of Thirty- 
Fifth street. She was struck by an automobile going north, owned and 
operated by the défendant, either as she was walking towards the west- 
erly sidewalk as she testified, or, according to other witnesses, as she 
was stepping backward to avoid another automobile going south, while 
walking towards the easterly sidewalk. We are entirely satisfied that 
the trial judge properly submitted to the jury the questions of the de- 
fendant's négligence and of Mrs. Garside's contributory négligence. 

Many of the defendant's other exceptions are founded on the theory 
that certain médical and other testimony should hâve been excluded as 
not covered by the claim for injuries, in the complaint, which is as 
follows : 

"(9) That, by reason of the sald occurrence, the plaiutifC was grievously hurt 
and Injured, and suffered and still suffers intense pain, and became sick, sore, 
lame, crippled, and disabled, and so remains, and was injured internally and 
In her spine, bip, liinbs, and knees, and sustained a severe shock and injury to 
her nerves, and was bruised and eut, and for a long time was confined to her 
bed, and sustained a dislocatioiri of the kidney and other injuries to internai 
organs, and was otherwise bodily and internally hurt and injured, and still 
suffers from her Injuries, aud that she verily belleves that for a long time she 
wlll sUffer, and that such lnjurle& are permanent, and that she bas ever since 
been and still is, and for a long time will continue to be, unable to i)erform 
her hoûsehold duties and to care for her children, and niay never be able to 
perform her hoûsehold duties, and that she may hereafter be unable to bear 
children." ' 
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A physician testified : 

"I found that the right leg in front was far more sensitive than that of the 
left. I also found tliat the right leg, the patient lylng upon a straight line 
drawn upon a table, the right leg was about half an inch longer than the left. 

"Mr. Mcintyre : I ask tliat that may be stricken out on the ground that it 
Is not alleged in the complaiut that in conséquence of the injury sustained ou 
the day mentioned the shortening of the leg tollowed." 

We think that the gênerai allégation in the complaint which de- 
scribed Mrs. Garside as lame, crippled, and disabled and injured in her 
limbs covered this claim. If the défendant wished to hâve a more de- 
tailed statement of the injuries, it should hâve demanded a bill of oar- 
ticulars. 

The physician was also asked: 

"Q. Assuming that this condition of Mrs. Garside which you discovered upon 
that examination had not existed prior to the lOth day of January, 1903, 
can you state from your examination with reasonable certainty what would 
hâve caused such a coudition? (Objected to as incompétent, spéculative, and 
conjectural.) 

"By the Court: Q. Could you, if ealled upon, state with reasonable cer- 
tainty the causes that would produce such a condition? A. I believe I can. 

"Q. You may state that. 

"The (3ourt: It is not necessary hère to give ail the causes unless they 
require them. You may ask him if he can state with reasonable certainty 
whether or not a severe blow upon the hlp, an injury there, would produee such 
a condition. A. I can so state." 

Thèse exceptions and some others of the same nature would hâve 
been good had the record remained in the condition it then was be- 
cause the testimony would hâve been spéculative, but the physician went 
on to testify in answer to a hypothetical question that in his opinion the 
accident described in that question actually was the cause of Mrs. Gar- 
side's condition. 

Mrs. Garside was asked: 

"Q. Were you able to sleep at this time? 

"Mr. Mcintyre : Objected to as incompétent and Improper, and I object on 
the ground that the déclaration does not state that iusomnia existed." 

The physician testified : 

"The lady could not sleep any more. 

"Mr. Mcintyre: I move to strike that out. It Is incompétent vmder the 
pleadings. The doctor cannot testify to a conclusion. He cannot state wheth- 
er she could or could not sleep. * * * 

"The Court: No. Would those conditions which you found, would they or 
would they not interfère with sleep î A. Most decidedly." 

We think that this sleeplessness was an incident of Mrs. Garside's 
condition proper to be proved in support of the gênerai charge in the 
complaint, although not specified therein, and that it was perfectly com- 
pétent for the physician to testify that the conditions he found were 
such as would interfère with her sleep. 

The défendant excepted to the plaintifï's giving her weight before 
and after the accident, because there was no claim for loss of weight 
in the complaint, and no évidence that the loss of weight was due to 
the accident. This again we think was but an incident of the plaintifï's 
condition, which was generally described in the complaint, and thus 
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it was entirely proper to admit sucli testimony. Siniilar exceptions 
were taken to testimony as to loss of appetite and emaciation. 

A dressmaker was permitted to testify that she noticed a différence 
in Mrs. Garside's right hip after the accident. The witness testified 
that she found by measurement a différence of an inch and a half, 
but could not say whether the change was in the front or back. This 
witness, thougli not a physician. was entirely compétent to testify as 
to her measurements, and, while unable to îocate precisely the point 
where Mrs. Garside's right hip was larger than her left, her testimony 
confirmed that of a physician that he had found a swelling in the région 
of the injuries that made the right hip larger than the left. 

A witness was asked : 

"State what you heard, if anything, when the vehicle came across the avenue 
and went up. 

"Mr. Mcintyre: Objected to as iniproper, incompétent, irrelevant, and im- 
mâterial under the pleadings, upon the ground that the négligence charged in 
the complaint is not the f allure to give the signal of approach but running at 
an excessive rate of speed ; and I submit they must stand or fall on the lan- 
guage employed in their complaint. * * * 

"The Court : I will overrule the objection, and give you an exception. 

"A. When it came across the tracks it did not make any other noise than 
any other machine or wagon. He came right across the tracks and proceeded 
up on the.west side, and, when he got up on the corner of Thirty-Fiftli street, 
I heard a sudden stop from the machine, and then a noise." 

We think that it was entirely proper for the trial judge to permit 
testimony as to what those in charge of the defendant's automobile did 
from the time it started to cross the tracks down to the accident. It 
is true there was no charge in the complaint of failure to give a warn- 
ing, but whether the speed of the vehicle was too great, as charged, 
might dépend, among other things, upon whether it was proceeding 
noiselessly, or whether the motorman was giving notice of his ap- 
proach. 

Another exception is on the ground that the trial judge examined 
and cross-examined witnesses at an unreasonable length, and thereby 
so prejudiced the défendant as to make a fair trial impossible. It 
must be admitted that a continuai interposition by the trial judge in 
the examination of witnesses may préjudice the jury to the extent 
claimed; still the trial judge has a right, and, indeed, it is his duty, to 
see that the facts of the case are brought intelligibly to the attention of 
the jury, and to what extent he will intervene for this end is a matter 
of discrétion. An. abuse of such discrétion is no doubt a cause for re- 
versai. The exception taken in this case applies to the witness Lene- 
han, whose entire testimony covers 15 pages of tlie record, only 3 pages 
of which were taken ùp by the examination of the trial judge. We arc 
of opinion that he did not abuse the discrétion which the law gives 
him. ■ 

Theré are numerous exceptions to the admission of testimony be- 
cause not properly in rebuttal, but this too, rests in the discrétion of 
the trial judge, which we think was properly exercised. 

The defendant's counsel excepted to the charge as follows: 

"I désire to except to that portion of your houor's charge where you say 
that, if the car was at a standstill, ifwàs the duty of the driver of the auto- 
mobile to appreliend that persons would be likely to get oŒ," etc. 
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The trial judge said upon this point: 

"Mrs. Garside bad the right in tlie exercise of due care to cross from tlie 
point wliere slie aliglited to tlie westerly curb of tlie avenue, and in so doing 
to move nortlierly so as to avoid the Owl wagon. Tliat was necessarily so; 
and, when the driver of the automobile came to thsit point — I think he admits 
he knew of it or saw it — then, of course, in proeeeding with that car from 
which she alighted standing there, if it did stand tliere, persons getting off 
and moving in tliat narrow space, then the greater the care reciuired on his 
part. * * * If the car was at a standstil, where ])aHSengers were aceus- 
tomed to alight, to get on and off, it was the duty of the driver of tlie auîo- 
mohile to apprehend that persons woulrt be or iniglit be uioving to or from 
it on the westerly siûe thereof, and he was under obligation to govern his 
conduct aecordingly." 

There was no error in this. 

The défendant excepts to the answer of the trial judge to the plain- 
tiff's request: 

"If the driver chose to go up the west side of the avenue on account of an ob- 
struction on the east side, he was bound to exercise greater diligence to avoid 
pedestrlans than if he was proeeeding on the right side of the street. * * * 
I hâve fuUy charged that, and I charge it agaiu that he was bound to exer- 
cise greater care — greater caution — look more diligently, and proceed more 
carefuUy." 

An ordinance had been offered in évidence reqtiiring vehicles going 
up to take the east side of the street and going down to take the west, 
which is in accordance with the well-known practice. The defendant's 
automobile had, as its motorman testified, turned out from the east 
side of Sixth avenue on account of an obstruction to the east side, and 
was going up the west side. The trial judge had already said with 
référence to this situation : 

"In turning to the left and proeeeding up the avenue at this time In ques- 
tion northerly, it was his duty to be on the alert, use liis eycs, his ears, his 
sensés, to exercise care and caution, to look carefully ahead and proceed with 
caution, and also with reduced speed, unless he could eee that there were no 
persons on the west side of the avenue and no conditions demanding it with 
whoni he was liable to come in contact ; and you are authori/ed to find, 
geutlemeni, that ou crossing to and in proeeeding on the left-hand side going 
northerly reasonable and due care and caution required him to considcr that 
persons, or even vehicles, niight be there, hidden from his view by the cars, 
the street cars, either going south or crossing the street easterly or westerly, 
who were relying on the fact that there were no vehicles to the south of them, 
nearby, moving northerly on the west side, and that to corne upon or to pass 
to that side suddenly from the east side, and at or near the sfjuth end, that 
Is, within 50 or (50 feet of it — the south end of the car then on the south- 
bound track — and to proceed northerly at a rapid rate of speed would be a 
careless and négligent, or even a dangerous thlng to do ; and you are authoriz- 
ed to find, you are not directed to find. but the évidence in this case and the 
law will justify you in flnding, if you believe that there was négligence with- 
in the rules stated, * * * that his so crossing and moving ou uorth was, 
under the existing and obvious conditions — that is, tlie conditions known to 
him and seen by him — a négligent act. or constituted négligence. You, gentle- 
men, are to find what the obvious conditions were." 

This was substantially telling the jury that greater care must be ex- 
ercised where there is greater danger, and leaviug the détermination 
of the whole question as to defendant's négligence to them, which we 
think was entirely proper. 

The défendant next excepts to the foUowing language in the charge, 
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which we find to be a correct exposition of the law (Inland & Seaboard 
Coasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270) : 

"If the driver of that vehicle of the défendant could see that she was to be 
neeessarily between the two automobiles as they passed each other within that 
narrow space of three, four, or five or six feet, as the case may hâve been, and 
could see that an emergency existed in which the plaintiff, Mrs. Garside, was 
requlred to act quickly and was required to avoid the automobile coming 
from the north, then if the driver of the defendant's automobile could and 
did see, or ought, In the exercise of ordinary care to bave seen that Mrs. Gar- 
side must move to avoid the one coming south, and that It was immlnently 
dangerous for her to be inclosed between the two moving automobiles as they 
passed each other, the one moving north and the other south, on account of 
the narrow space in which she would be inclosed, and that In avoiding tlie one 
moving south she would probably be struck, or must be struck, by the one 
he was driving, if he could see that and dld see ît, or if, in the exercise of 
ordinary Care and diligence, within the rules I bave stated, he ought to hâve 
seen it, then it was his duty to stop the automobile he was driving, if he could, 
the moment he saw the dangerous and critieal situation, if it was sueh. It 
Is for you to say. If sueh was the condition and Oarey actually saw and 
apprehended the situation, or in the exercise of ordinary care under the condi- 
tions and surroundings he ought to hâve seen and apprehended the situation 
and danger and failed in hls duty to stop the automobile when he mlght hâve 
done so, then the plalntifC, Mrs. Garside, was not necessarily guilty of con- 
tributory négligence which would prevent recovery if she did the best she could 
in the emergency and under the circumstances, even if she did necessarily 
move backward to avoid the automobile golng south and In so doing made a 
mistake. If the automobile going south was there, and she may recover if you 
find. the accident and injury to her was caused solely by the négligence of 
Carey, the driver of the defendant's auto, in not stopping the automobile be- 
fore reaching her, when. In the exercise of ordinary care and caution under 
sueh conditions, he ought to hâve done so and miglit bave done so, even if she 
erred in judgment in the dangerous position forced on her by Carey's négli- 
gence." 

Only one other exception in the wife's action deserves considération, 
viz., that to a portion of the charge înstructing the jury that the plain- 
tiff was not bound as matter of law to look both ways after alighting 
from the car. The trial judge said : 

"And I charge you, gentlemen, while Mrs. Garside says she did look both 
ways, and she saw nothing coming from the south at this time, and that she 
looked up north and saw what she did, I charge you that, even if she did not, 
she was not as matter of law required to look both ways. She, in passing 
there, not knowing of the obstruction, not knowing of the tle-up, if that is the 
truth, would hâve no reason, perhaps, to believe that automobiles, or other 
vehicles, would corne northerly, on the westerly side of the avenue, and so the 
degree of caution and care required of her would not be as great as It would 
hâve been had she known of a block. If she did not know of It — it is for you 
to say whether she did or not, taking ail the évidence Into considération — the 
degree of care demanded by the conditions in her knowledge would not hâve 
been as great as It would bave been had she known of that block, and that 
vehicles might pass up on the westerly side. AU that you wlll consider in de- 
termining whàt her actions were." 

We think this is a correct statement of the law of New York. The 
défendant points out that in the case of Barker v. Savage, 45 N. Y. 
191, 6 Am. Rep. 66, Grover, ]., held that the lower court erred in 
charging the jury that a person crossing a city street was not bound 
to look either way, but had the right to look straight before him. 
What the court was considering was a charge that as matter of law 
one crossing a street might look straight ahead, but was not bound 
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to look either up or down. But, because this was erroneous, it does 
not foUow that a person in such position was as matter of law bound 
to look in both directions. In the case of railroad crossing this is the 
law of this court. Grand Trunk Ry. Co. v. Cobleigh, 78 Fed. 784, 24 C. 
C. A. 343. But in the case of street crossings it is for the jury to déter- 
mine on ail the circumstances whether a pedestrian not looking in both 
directions is guilty of contributory négligence or not. Moebus v. Herr- 
mann, 108 N. Y. 349-354, 15 N. E. 415, 2 Am. St. Rep. 440. 

We think the defendant's exceptions in the wife's action are without 
merit, but in the action of the husband we reluctantly conclude that 
the trial judge did fall into an error of law. The évidence was uncon- 
tradicted that during Mrs. Garside's disability her mother-in-law came 
into the family and took her place. Mr. Garside neither paid nor in- 
tended to pay her anything, and was under no légal obligation to her 
whatever. This being the case, we think it was error to admit testi- 
mony as to the prevailing rate of wages for housekeepers. Mr. Gar- 
side had neither incurred nor become liable for any sum for services 
of a housekeeper. In addition to any outlays actually incurred, he was 
entitled to be paid for his loss of conjugal fellowship, the society and 
affection expressed in the civil law by the word "consortium." But 
there is no market value for this. The jury would hâve to exercise 
their own common sensé in determining what compensation Mr. Gar- 
side should hâve. They could not possibly be aided by testimony as to 
the prevailing rate of wages for servants, and, on the contrary, might 
well be misled by it. 

The judgment in the action of Ginevra Garside is affirmed, with 
costs, and that in the action of John R. Garside is reverscd and a new 
trial ordered, costs to abide the event, unless the plaintifif consent to 
reduce the judgment to the sum of $226, the actual expenses incurred, 
in which case the judgment is affirmed, with costs. 



GUÏ et al. V. DONALD. 
(Circuit Court of Appeals, Fourth Circuit. November 6, 1907. 

No. 600. 

PiLOTs— Négligence— Collision— Steamer and Schooner Crossing. 

A pilot, employed to talie a steamer into port and in charge of her navi- 
gation, held in fault for a collision with a crossiug schooner in keeping 
his course and speed and attempting to cross ahead of the schooner. In 
violation of articles 22 and 23 of the inland navigation rules (30 Stat. 101 
[U. S. Comp. St. 1901, p. 2883]), which required him to avoid passing 
ahead and to stop and reverse, if necessary. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 39, Pilots, § 19.] 

SaME— LlABILITY TO VESSEL— DAMAGES CaTJSED BT NEGLIGENCE. 

A lloensed pilot, enjoying the émoluments of compulsory pilotage, is 
in a différent clàss from an ordinary employé, and may be held liable 
over to the vessel for damages which she has been compelled to pay for a 
collision occurring through his neglect or want of skill while in charge 
of her navigation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pilots, § 19.] 
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3. SÀMB— Suit Against Piloi>— Pboof of Damages. 

That a vessel settled a elaim for damages against her for collision with- 
out suit does not preclude a recovery over of tlie amount paid f rom tlie 
pilot wlio was in charge of her navigation, wliere it is satistactorily prov- 
ed tliat he was solely in fault for tlie collision, and tiie amount of tlie 
damages sustained by the injured yessel is fully proved and exceeds the 
amount paid in settlement. 

4. Same— Défenses— Lâches. 

Failure to give the respondeut notice of such proposed settlement or 
delay in bringing tlie suit are not défenses to such suit, where he lias 
suffered no in jury therefroni. 

Appeal f rom the District Court of the United States for the Eastern 
District of Virginia, at Norfolk, in Admiralty. 
See 135 Fed. 429. 

D. Tucker Brooke and R. C. Marshall, for appellants. 
Robert M. Hughes, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. This libel in admiralty was filed Novem- 
ber 10, 1902, by Donald, the owner of the steamer Santuit, against 
Franklin W. Guy, a licensed Virginia pilot, and also against some 35 
other pilots, who, with said Guy, vvere alleged to constitute an unin- 
corporated association of licensed pilots, called the "Virginia Pilot As- 
sociation." The libel seeks to hold them ail jointly liable for the dam- 
ages which Donald, as owner of the Santuit, had been called upon to 
pay by reason, as it was alleged, of the négligence of Guy, a member 
of the pilot association, while acting as pilot on board the Santuit. . 
The District Court (127 Fed. 228;. 135 Fed. 429) held that Guy had 
neglected to use proper skill and caution, and that the other members 
of the Virginia Pilot Association were jointly liable with him for his 
négligence. A decree was entered against aîl the respondents, which 
was brought by appeal to this court for review. 

The principal matter controverted at the first hearing was whether 
or not the other pilots of the Virginia Association were answerable for 
the neglect of their associate, Guy, and this court ceriiîed that ques- 
tion to the Suprême Court of the United States. The Suprême Court 
bas held that the relation between Guy and the other pilots of the Vir- 
ginia Association was not such as to create a joint liability for each 
other's neglects. Guy v. Donald, 203 U. S. 399, 27 Sup. Ct. 63, 5l L. 
Ed. 245. This ruling requires us to reverse the decree of the District 
Court as to ail the défendants except Guy, and the matter before this 
court at this hearing is whether the decree against Guy is right and 
should be affiniied. 

Early on the rnorning of January 14, 1901, the steamer Santuit, on a 
voyage from the West ïndies bound for Norfolk with a cargo of 
fruit, reached the mduth of the Chesapeake Bay, and was spoken by 
the Virginia pilof boat outside the Capes. The pilot Franklin W. Guy 
was put on board to bring her in, and thereupon, as was his duty, he 
took charge of her navigation. It was just after early dawn, and some 
vessels were still carrying their lights. The weather was clear, and 
but one or two vessels were in the vicinity. Guy brought the steamer 
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up the channel leading into Hampton Roads, and when about two miles 
from Thimble Light a three-masted schooner was sighted about three 
points on the steamer's port bow and from one to two miles off. The 
schooner was showing her green light, and was heading about north 
on the port tack. The wind was light and about north-northwest, The 
steamer was heading west by north, % north, and making her usual 
fuU speed of ten knots. The schooner held her course, and the steamer 
held her speed and course, until a few minutes before the collision, 
and until the vessels were three lengths apart, when the pilot ordered 
the steamer's engines reversed full speed astern, but it was too late 
to avoid the collision. The schooner was struck near her starboard 
fore-rigging, and eut down nearly to the water. Being without cargo, 
she did not sink and was towed in onto the mud flats. She was after- 
wards put on a railway and repaired. The claim of the schooner for 
the cost of repairs, demurrage, and loss of, stores was $4,375. The 
owner of the Santuit, upon becoming satisfied that his steamer was 
solely in fault for the collision and being threatened with suit, under 
the advice of counsel, paid the owner of the schooner $3,175 in set- 
tlement, by way of compromise, to avoid having his steamer libeled. 
Upon the testimony adduced in this case, there can be no doubt that 
this was a wise settlement. The schooner was guilty of no fault what- 
ever. She kept her course, and did nothing to embarrass the steamer. 

The pilot, Guy, justifies his navigation by two circumstances : First, 
that the schooner, having slacked down her main and fore topsails to 
clear the spring stay, when she had gone about had left them so while 
on the tack she was sailing, and the pilot took this as an indication that 
she was then just about to go about. This was an inference made from 
a very doubtful premise. In fact, the schooner had slacked her top- 
sails, when she tacked off Willoughby Spit buoy, and had kept them 
down for convenience ; and this the pilot could hâve ascertained by a 
doser watch of the schooner during the time she was under observa- 
tion. Another justification he attempts is that there was another 
steamer just ahead of him, pursuing the same course that he was, which 
went under the schooner's stern, and for him to hâve attempted to 
do the same might hâve brought him into collision with the other 
steamer. If this situation was reallv difiicult at ail, risk could hâve 
been avoided by reducing the Santuit's speed until the leading steamer 
was sufficiently ahead to give the Santuit more room. 

It seems clear that the pilot persistently violated two important rules 
applicable to the situation (articles 22 ancï 23 [U. S. Comp. St. 1901, p. 
2883), which direct that the vessel which is to keep out of the way 
•shall avoid crossing ahead of the other vessel, and, if necessary, shall 
slacken her speed, stop, or reverse. The pilot persisted in keeping the 
steamer at full speed, and attempted to cross the schooner's bow, al- 
though it was his duty to avoid the schooner, and the risk of collision 
was manifest. Twice before the collision the master of the Santuit 
warned the pilot of the risk of collision, and suggested to him, first, 
that he had better starboard, to pass under the schooner's stern, and, 
next, that he had better stop the steamer ; but the pilot would not as- 
sent to either suggestion, but persisted in keeping his course and speed. 
The collision resulted, and the master then and there charged the pilot 
157 F.— 34 
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with responsibîlity for it The learned judge of the District Court 
held that the collision resulted directly from the neglect of the pilot to 
exercise reasonably proper caution, and to us it appears that the facts 
could not possibly justify any other finding. 

The proctors of the défendant Guy now urge in argument that, even 
îf it be found that the steamer was in fault and answerable for the 
damage inflicted on the schooner, Guy is not to be held liable over to 
the steamer, for two reasons : First, that the pilot, being an employé of 
the steamer employed to take her into port, was bound to exercise only 
ordinary or reasonable skill and diligence, and that, being an experi- 
enced and skillful pilot, if he in good faith exercised his best judgment 
as the situation appeared to him, he is not liable to his employer. We 
do not think this contention is bâsed on a sound foundation. In David- 
son Steamship Co. v. United States, 205 U. S. 187-193, 27 Sup. Ct, 
480, 483, 51 L. Ed. 764, it is said : 

"There Is an obligation on ail persons to take the care which, in the ordi- 
îiary cireunistances of the case, a reasonable and prudent man would take, 
and the omission of that care constitutes négligence. It was sald by Mr. 
.Justice McLean delivering the opinion in Culbertson v. Shaw et al., 18 How. 
584, 587, 15 L. Ed. 493 : 'Where a steamer is abont to enter a harbor, great 
caution is required. There being no usage as to an open way, the vigilance 
is thrown upon the entering vessel. Ordinary care, under such circumstanees, 
will not excuse a steamer for a wrong done.' " 

In Atlee v. Packet Company, 21 Wall. 389, 22 L. Ed. 619, Mr. Jus- 
tice Miller, commenting on the duty of a pilot of a river steamer, made 
thèse observations : 

"But the pilot of a river steamer, like the harbor pilot, is selected for his 
Personal knowledge of the topography through which he steers his vessei. He 
must know where the navigable channel is, and its relation to ail thèse ex- 
ternal objects, especially at night." 

A licensed pilot, enjoying the émoluments of compulsory pilotage, is 
.quite in a différent class from an ordinary employé. He assumes to 
Tiave a skill and a knowledge in respect to navigation in the particular 
waters over which his license extends superior to and more to be 
trusted than that of the master, and from the moment he begins his 
duty he takes command and supersedes the master in respect to the 
navigation. His rémunération is fixed by law, and is proportionate to 
his responsibility, and his liability for neglect or want of skill must be 
in a similar proportion. Homer v. Compagnie Générale (C. C.) 63 Fed. 
:846. 

It is also strongly urged by the proctors for the défendant Guy that 
he cannot be held answerable to the owner of the Santuit, because the 
^ettlement of the damages was made without notice to him, and no 
notice was given to him that the libelant proposed to hold him for 
any claim. It is not denied on behalf of the défendant Guy that, where 
an employer has been held liable for damages occasioned by the neg- 
lect or misconduct of his employé, he can recover such damages over 
against his employé ; but it is contended that to fix that right of recov- 
sery there must hâve been notice to the employé of the claim and of the 
proposed settlemènt. In this case the settlement between the owner of 
the schooner and the owner of the Santuit was made February 9, 1901. 
"This suit against Guy and his associate pilots was entered November 
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10, 1902, a delay of one year and nine months. It ttie négligence of 
the défendant Guy caused the damage which the plaintifï's steamer was 
liable for, and if the steamer had been libeled, and the défendant had 
been notified and requested the owner to défend the suit, and a de- 
cree had been entered against the steamer, the défendant would hâve 
been answerable to the plaintifï in this case, not only for the damages 
recovered, but also for the costs and the counsel fées. Grand Trunk 
Raiiway v. Latham, 63 Me. 177. And when, as in this case, the plain- 
tiff has settled without suit, and the amount of the damage is fully 
proved, and it appears that the plaintifï has settled by the payment 
of less than the actual damage, there is no reason why the défendant 
should not be answerable for the amount so paid. Smith v. Foran, 43 
Conn. 344, 21 Am. Rep. 647. 

The défense of want of notice and delay in asserting the plaintifï's 
claim against the défendant Guy for reimbursement is to be dealt with 
as any défense of want of notice, lâches, or estoppel is treated when 
urged against a clear légal right of action. If the want of notice or 
delay has prejudiced the défendant, he is entitled to set up that in jury 
in his défense, and whatever inference is proper to be drawn from fail- 
ure to give notice of claim and delay in prosecuting it he is entitled ta 
the advantage of. Without doubt, in this suit, the neglect of the pilot 
and the amount of the damage to the schooner must be established by 
full proof. There is no presumption of neglect as against the pilot in 
any respect from the fact that the settlement was made, and the fail- 
ure to give notice of the claim and the delay in entering suit should 
make the court more exacting as to the proof. But when the neglect 
of the pilot has been fully and satisfactorily proved, and the amount of 
the damage established by proof, and it appears that the pilot has suf- 
fered no détriment in making his défense by reason of want of notice 
or delay, and that his situation has not been prejudiced, then we can 
see no ground for denying the libelant's right of recovery. Ordinarily,. 
in a case in which mère silence has not misled another to his hurt, 
there can be no estoppel. In some cases the scattering by lapse of time 
of the witnesses who might testify in the defendant's behalf might préj- 
udice his défense, and other difficulties caused by delay might injuri- 
ously préjudice him; but in this case no such éléments are présent. 
So far as the witnesses from the schooner are concerned, they testi- 
fied with less bias against the pilot, for the reason that the damages, 
hâve been paid and they no longer had any pecuniary interest in the 
resuit of this litigation. 

The test as to whether the libelant's right of action has been lest by 
delay, where no statutory limitation is applicable, is whether the delay 
has been such as to préjudice the défendant Guy. The liability of ail the 
members of the Pilot Association jointly was doubtful under the pecul- 
iar nature of their association, and the Suprême Court has ruled against 
it; but the liabiHty of Guy, the pilot in charge, if his négligence was 
established, was one of the conséquences of the collision obvious from 
the beginning, and, the claim being maritime in its nature, courts of 
admiralty apply to it their libéral remédies in furtherance of complète 
justice. Erie R. R. Co. v. Erie & Western Transportation Co., 204 
U. S. 220-225, 27 Sup. Ct. 246, 51 L. Ed. 450. 
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The decree is reversed as to ail the défendants except the défendant 
Franklin W. Guy, and as to him it is affirmed, except tliat i-terest on 
the principal amount of $3,175 is to be computed only from the date of 
filing the libel, November 10, 1902. 

Decree modified. 



EASTERN & WESTERN LUMBER OO. v. RAYLEY. 

(Circuit Court of Appeals, Nintli Circuit. December 2, 1907.) 

Xo. 1,384. 

1. Master and Servant— Logging Railroad— Duty of Care in Constkuctton 

AND Opération. 

Tlie owner of a private logging railroad is not held to the same de- 
gree of care iu its construction and opération as is required in case of an 
ordinary railroad cariyiug freigUt and passengers for liire. 

2. Appeal and Error— Review— Weigm of Evidence. 

The question of the weight of évidence is not a sutyect for review by a 
fédéral appellate court in a case tried to a jury, where tlie évidence was 
conflicting. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 3935-3097.] 

3. Master and Servant— Injury to Servant— Assiimption of Risk— Ques- 

tion FOR Jury. 

Where plaintiff, who was injured by the turning over of an engine on 
whieh he was working as firemiin on a spur of a private logging road 
by reason of tlie breaking of the ties, accepted the employmeut for the 
day vvith knowledge of tlie cliaracter of the road, tliat the spur had been 
temporarily built for the purpose of takiug out certain logs, that it had 
never been used, and that it would be subjected to an unusual strain on 
that day, and liad walked over it, the question wliether or not he assumed 
the risk of the injury whicli resulted was one for the jury. 

TEd. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1068-1088. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Oo. v. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the District of 
Oregon. 

R. W. Wilbur and Williams, Wood & Linthicum, for plaintifï in 
error. 

Thos. O'Day, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

ROSS, Circuit Judge. The accident for which the défendant in 
error, who was the plaintiff in the court below, got a verdict and judg- 
ment there for personal injuries, occurred on a spur of a logging road 
which was built and operated by the plaintifï in error for its own use 
in getting logs out of the forests. To such a road the rules applicable 
to an ordinarv railroad do not applv, as was held bv us in Demko v. 
Carbon HiU Coal Co., 136 Fed. 162, 69 C. C. A. 74, and as has been 
held by other courts. See Williams v. Northern Lumber Co. (C. C.) 
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113 Fed. 382 ; Wade v. Lutcher & Moore Cypress Co., 7-i Fed. 517, 
20 C. C. A. 515, 33 L. R. A. 255. 

One of the défenses set up in the ansvver of the défendant was the 
foUowing : 

"That tlie railroad, at the point wbere the said plaintiff was injured, was 
a temporarj- railroad, wbich liad been built by tbe said détendant into a log 
rollway of the said défendant for tlie pur[)ose of hauliug ont certain logs, 
and that tbe ssiid plaintiff knew that the said railroad was not a permanent 
railroad, but had only been built temiiorarily for the purpose of hauliug out 
said logs at tbe rollway above deseribed ; that the said plaintiff, being aware 
of the manner in which the said railroad was constructed, the mauner in 
whieh the stringers were laid down, the ties placed upon the samo, and the 
rails of the said ties, and also heing aware of the temporary natiu'e of tbe 
said road, and of the manner in which the said trains on the said road were 
condueted, did, on the 23d day of April, IDOô, wlthout any order or request 
from the said défendant, enter into and upon the railroad locomotive and 
logging engine on tbe said road, whieh said engine turned over, causing the 
injui-y to tlie i)laiutifC complaiued of ; but that the said i)laintiff. heing aware 
of ail the said conditions, assumed ail of the risks and dangers of entering Into 
and riding in said engine, whlch same was a place where the said plaintiff 
had not been ordered, and where the plaintiff was not called upon to be, by 
virtue of any eniployment whatsoever for the said défendant." 

Thèse averments were put in issue by a reply on the part of the 
plaintifï. One of the other issues made by the pleadint^s was whether 
the plaintiff in the action was, as alleged by him, employed by the dé- 
fendant to serve as fireman on the engine on the day of the accident, or 
whether, as alleged by the défendant, the plaintiff went upon the en- 
gine without any order, permission, or request of the défendant, and 
only for bis own convenience and pleasure. While the plaintiff in er- 
ror concèdes that there is some conflict in the évidence in respect of 
that issue, its counsel argues at length and with seeming earnestness 
that the évidence is so overwhelmingly in its favor that the jtidgment 
should be reversed on that ground. In regard to that point it is enough 
to say that we do not sit to détermine the weight of conflicting évi- 
dence. That is the sole province of the jury in cases tried with a jury. 

But the alleged assumption of risk bv the plaintiff to the action 
présents a question that we bave to décide, for the court below in its 
instructions expressly withdrew from the jury the défense set up in the 
defendant's answer in respect to that matter, saying : 

"But I instruct you that there bas been no évidence adduced in this case 
from which it can be reasonably inferred that plaintiff assmued any risk or 
hazard of his einpioyment, if employed in the capacity he allèges in bis eom- 
plaint, other than sucli as was ordinarily incident to such eniployment, and 
.von will therefore dismiss from your iniiids the considération of the second 
défense; that is, of w-hether plaintiff knew of the condition of the roadbed, 
and therefore assumed the risk of working upon such locomotive engine." 

To that instruction the défendant reserved an exception at the time 
and has hère assigned it as error. The testimony of the plaintiff him- 
self shows that he knew that the spur on which the accident occurred 
was a temporary structure, as ail such spurs are, built only for the pur- 
pose of getting the logs out of that particular part of the forest ; that 
he himself was regularly employed by the défendant, and had been for 
months, in running a donkey engine on a line with a similar spur but 
a short distance from the spur in rpestion; that the accident occurred 
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on Sunday, when ail of the donkey engines except that at the new spur 
were idle, and where the people from the différent camps had gathered 
— it having been previously announced that a record run of logs would 
be there made at that time ; that he left his camp about 7 o'clock in the 
morning, and walked up the logging road to the new spur, thinking he 
might get a day's work, and walked on and about the spur until about 
8 :40 o'clock, when the superintendent of the road asked him to serve 
as fireman on the engine that day, which he agreed to do ; that at that 
time the road was blocked with logs, although at the time he first got 
up there in the morning there were but a few logs on it; that one 
train load of logs was tal<en safely over the road, and that when the 
second train load had gone about 50 yards on the new spur some of 
the ties broke and the engine turned over, inflicting the injuries upon- 
him for which he sued. Not only does it appear from the plaintiff's 
own testimony that he was familiar with the fact that the road in ques- 
tion was but a temporary structure, not intended for gênerai business 
or for that of an ordinary railroad, and that the particular spur where 
the accident occurred was new and had never before been used, and 
that unusual strain was going to be put upon the road, which he him- 
self walked over and saw, in an attempt to make a record run of logs, 
but the défendant introduced a witness, John Harrison Neap, who 
swore that before the plaintiff went upon the locomotive he said to him 
(the witness) : 

"Jolimiy, some one Is going to get hurt hère to-day ; and I am going to get 
out of hère." 

In view of the évidence in the case, we think the jury should hâve 
been allowed to pass upon the question of assumption of risk by the 
plaintiff, and that the court erred in withdrawing that défense from its 
considération. Allusion has already been made to the case of Demko 
V. Carbon Hill Coal Co., 136 Fed. 162, 69 C. C. A. 74, in which we 
held that a company is "not to be held to the same accountability in con- 
structing a logging road used solely for its own purpose, and on which 
no freight or passengers are carried, that would apply to the case of an 
ordinary railroad." In Wade v. Lutchner & Moore Cypress Lumber 
Co., 74 Fed. 517, 519, 30 C. C. A. 515, 33 L. R. A. 255, the company 
established, built, and operated a logging railroad to be used in connec- 
tion with a sawmill for the purpose of bringing logs from the lands of 
the company to the mill, and after operating the railroad for some time 
made a verbal lease to the firm of Baptiste & Sons, with whom there 
was a contract to eut the logs in the swamp belonging to the company 
and deliver them at the sawmill, under which verbal lease the entire 
railroad, including engines and cars was turned over to be operated, 
and was thereafter operated by Baptiste & Sons under their sole direc- 
tion and control. While the railroad was operated by Baptiste & Sons, 
their employés and other persons traveling between the river and the 
swamp traveled on the railroad without charge, although about two 
months before the accident there in question, in which Hampton Wade 
(for whose death the action was brought) was killed, the firm of Bap- 
tiste & Sons instructed the engineer who had charge of the locomotive 
and train running on the road not to aWow the people to ride on that- 
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train unless they were employés of Baptiste & Sons, employed in run- 
ning tlie road. The deceased was a blacksniitli employed by Baptiste 
& Sons, but not for the purpose of running and operating a railroad. 
He was killed by the derailment of a train upon which he was riding 
at the time with some other persons, employés of Baptiste & Sons. 
There was évidence tending to show that at the time of the accident the 
railroad track, engines, and cars were in bad order, and that the train 
was being run at a very high rate of speed; the gênerai tendency of 
the case showing that the derailment was probably caused by bad 
track, dilapidated engines, and high speed combined. There was no év- 
idence tending to show the condition of the track, cars, and engines at 
the time Baptiste & Sons took possession. There was évidence tending 
to show that at the time of the accident the engineer had left his engine 
in charge of a fireman, and in Company with the deceased was occupy- 
ing a dangerous position upon the tool car, which car was shovk'n to con- 
tain a tank of water and a box of tools, and a bench on which persons 
were accustomed to ride when using the road. The Circuit Court of 
x^ppeals for the Fifth Circuit approved this instruction given by the 
trial court: 

"Tliat under the uncontradicted facts In this case, and under the proof made 
t)y the plaintifC herself, this road was not a public caiTier, either under the 
Constitution of this state or any other law. It is a private railroad, built, 
as shown by the plaintitf herself, upon the private lands of this défendant 
Company, for its own private purposes and business in connection with its 
sawmilling opération. I again repeat to you that it is not a public carrier, 
and therefore the law which applies to the obligations and duties of public 
carriers does not bear upon the case which is now presented for your con- 
rsideratlon." 

Even in a case of an ordinary railroad, Campbell, C. J., in deciding 
the case of Michigan Central Railroad Co. v. Austin, 40 Mich. 250, 
said, for the Suprême Court of Michigan : 

"Austin was a switchman, employed daily at this place, and with every 
means of knowledge of the tracli possessed by anybody. He knew that the 
track was rough, and that defective rails were often put into the sida traclis, 
which were not used for gênerai business. He must hâve kuown that a road 
which was thus rough and uneveu would entail serions risks on any one stand- 
ing on such a narrow footboard, unless he held onto the support provided. 
Moreover, the whole fault, if there was any fault in the condition of this 
track, was due to the neglect, as he himself testifîes, of the ti-ackmen, who 
were engaged in the same commou service with himself. The risk of such a 
track was one of the ordinary risks connected with his employment. I do 
not think the évidence tends to show that it is négligent for a railroad Com- 
pany to use rough materials for its yard Unes ; and, whether it was or not, 
Austin knew the ways of the road and ran the risks." 

The judgment is reversed, and the cause remanded to the court be- 
low for a new trial. 
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WILLIAM OPENHYM & SONS v. BLAKE. 

(Circuit Court of Appeals, EiglitU Circuit. Xovember 9, 1907.) 

No. 2,467. 

1. Sales— RiGitT of Seller to Kkscind— Fbaud. 

Writteii statements made by a mercantile corporation to iuduee a sale 
to it of goods on crédit, whicli sliowed assets aboyé liabilities of tbe value 
of .^63,000, wbereas, within five weeliS tliereatter, the dire(;tors, without 
noticeable business losses baviiig been sustained, admitted insolveuey aiul 
submitted to an adjudication of bankruptcy, aud wbieb also ouiitted spé- 
cifie items of indebtedness for large aiuounts, eonstituted sucb false aud 
fraudulent représentations as eutitled tbe seller of the goods to rescind tbe 
sale for fraud. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 94, 95.] 

2. Oakcellation of Instruments — IOfpect of Bankruptcy of Pueciiaser. 

The rlght of a seller of goods to rescind the sale for fraud is not affeeted 
by the institution of bankruptcy proceedings agalnst the purcliaser, where 
such right is seasonably exereised. 

3. Bankeuptcy— Seller op Goods to Bankeupt— Right to Reclaim Pbo- 

CEEDs ON Rescission for Fraud. 

Petitioners sold goods to a corporation on crédit, the sale beiug indueed 
by false and fraudulent représentations. Within a few days atter the de- 
livery of the goods, a receiver was appointed for the corporation by a 
State court who took possession of its property. A pétition in bankruptcy 
was also filed against it, but before any action had been takeu upon it 
petitioners notifled the state receiver in possession that they had rescind- 
ed the sale and demanded the goods. Being refused, they conunenced an 
action of replevin therefor witli the consent of tbe state court, the goods 
were segregated, and the receivers gave a redelivery bond therefor. The 
corporation was adjudged a bankrupt, and a receiver appointed, who was 
directed to apply to the state court for possession of the property subject 
to the payment of such liabilities as the state court should fix as having 
been incurred by its receiver for the beneflt of the estate. In inaking 
the order for delivery of the property, the state court recited the giving 
of the redelivery bond in replevin, and required tbe l'eceiver in bank- 
ruptcy to assume the obligation thereof. The court of bankruptcy subse- 
quently enjoined the further prosecution of the replevin suit, and peti- 
tioners presented their claim to that court for allovvance as a preferred 
claim. Held, that they were entitled to sucli allowance ; the replevin ac- 
tion, while it could not hâve been prosecuted to the extent of depriving the 
bankruptcy court of the proi^erty, being an act of rescissiou whieh also 
served to identify the goods and ascertain their value. 

4. S AME. 

The fact that petitioners did not présent their claim until a partial dlvi- 
dend had been pald did not afEect their rlghts, where their delay was not 
great, and sutTlcient remained to pay the claim, and it did not appear tbat 
other creditors were prejudiced thereby. 

Appeal from the District Court of the United States for the Western 
District of Missouri. 

This is an appeal by William Openhym & Sons from an order denying al- 
lowance of a claim, as preferred, against the estate of the Walkeen-Lewis 
Millinery Company, bankrupt. Appellants were importers and manufacturera 
of silks aud ribbons at New York City. The millinery company was engaged 
in the Wholesale millinery business at Kansas City, Missouri. In July, 1905, 
the millinery company, wbich had previously been a custonier of appellants 
and had paid its bills, sought to purchase additional goods. The company had 
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forwarded a statemcnt dated July 7, 10O5, showing in some détail its assets and 
liabilities. ïhe statement was not satisfactory to appellants, and, in response 
to a request for a more spécifie sliowing of financial condition, tiie président 
of the mlllinery Company, who was tlien in New York to make purclmses, niade 
out and deilvered a statement dated July 13, 1905. Both statements showed 
the net worth of the company to be ,?03,161.G5 above ail liabilities. Certain 
oral représentations were also made. Appellants thereupon sold and sbippetl 
to the millinery company goods amounting to $3,125.74. Tlie goods arrived in 
Kansas City the latter part of July. On August I2tli a state court in tliat city 
appointed a receiver, who forthwith took possession, of the property of the mil- 
linery company, and under the orders of that court continued the sale thereof 
through traveling men and otherwise until the 25th of Septeniber. On Au- 
gust 15th certain ereditors of the millinery company filed a pétition to bave it 
adjudged bankrupt. August 19th the directors of the company met and adopt- 
ed a resolution admittiug its insolveucy and inability to pay its debts and ex- 
pressing a désire that it be adjudged a bankrupt. August 21 st the appellants, 
who had learned of the flling of the pétition in bankruptcy, asserted that the 
statements and oral représentations made them were false in nmterial par- 
ticulars, that they had sold the goods relying upon their truthfulness, and they 
notifled the state court receiver that they rescinded the sale. Their demand 
of him for possession was refused. Ou the same day they obtained from the 
state court permission to sue in replevin for the possession of the goods, and 
they did so. In the exec-ution of the writ but $2.582.80 worth of the goods 
were found. The sheriff segregated them from the remainder of the stock 
then in the possession of the state court receiver, and took them into bis pos- 
session. The receiver thereupon gave a redelivery bond, resiinied possession 
of the goods, and continued the sale thereof witli the remainder of the stock. 
Septeniber 23d the millinery company was ad,1udged bankrupt by the District 
Court of the United States for the Western district of Jlissouri. On the 
same day that court appointed Daniel F. Blake receiver in bankruptcy, and 
directed him to apply to the state court for an order upon its receiver for the 
possession of the property, and that before taking possession lie shonld re- 
quest that court to fix and détermine the liabilities which its own receiver 
had incurred for the beneflt of the estate. The order of direction to the re- 
ceiver in banlvruptey contained this clause: "The liabilities incurred b.v the 
said receiver appointed by said state court which are flxed and allowed by said 
state court shall be assumed and paid by the receiver appointed heroiu." 
Septeniber 25th the state court ascertaiued and stated varions liabilities in- 
curred by its receiver. giving the naine.s of the parties to wliom owing and the 
amounts, and, in addition thereto, recited the proceedings in the rej)levin ac- 
tion brought by the appellants, that its receiver had executed a redelivery bond, 
and had retained the property involved, and found that whatever liability was 
incurred under the redelivery bond was incurred for the benefit of the estate. 
It thereupon ordered the surrender of ail of the assets of the estate to the re- 
ceiver in bankruptcy, with a provision that the latter should assume and pay 
the liabihties recited and also ail liability arising under the redelivery bond. 
The property was delivered to the receiver in bankruptcy under those condi- 
tions. October 2d the receiver in bankruptcy sold ail of the proi>erty of the es- 
tate, including that turned over to him as above mentioned. October 13th 
Blake, the receiver, was selected as trustée. October 27tli the court below rul- 
ed appellants to show cause November 2d why they should not be en.ioined from 
prosecuting their replevin action in the state court, and tem])orarily enjoined 
them from continuing such prosecution. December Ist the temporar.y injunc- 
tioii was made permanent. December lOth a dividend upon clainis allowed was 
declared, but its payment left the greater portion of the estate in the hands of 
the trustée. December 2]st appellants presented their intervening pétition to 
the court below for the allowance of their daim as a preferred one. Tlie.y al- 
so asked for the allowance, as a gênerai clalni, of the value of the goods which 
had been sold by the millinery company and had not been found by the sheriff ; 
but the action of the court upon this matter is not in controversy hère. Tlie 
(•ourt below denied the allowance of the claim for $2,582.80 as a preferred one. 
Hence this appeal. 
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I. J. Ringolsky (Morris J. Hirsch, on the brief), for appellatits. 
Samuel Feller (J. V. C. Karnes, Alexander New, and Edwin A. 
Krauthoff, on the brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges. 

HOOK, Circuit Judge (after stating the facts as above). It is clear 
that the bankrupt induced the appellants to sell and part with the 
possession of their goods by false and fraudulent représentations. 
The appellants, though diligent in seeking information as to the bank- 
rupt's financial standing, were deceived. The first statement sub- 
mitted by the bankrupt was pronounced unsatisfactory. A second 
one, more in détail, was furnished, and it was supplemented by oral 
représentations. The statement of July 13th of a surplus of $63,- 
161.65 is irreconcilable with the confession of insolvency on August 
19th, there being no noticeable business losses in the intérim. A 
spécifie instance of déception was the intentional suppression of in- 
formation of outstanding notes for borrowed money aggregating $14,- 
000. The excuse afterwards offered that the hplders of the notes 
intended to take that amount of additional stock in the company is 
insufficient. As the case stood, the notes constituted indebtedness, 
and the appellants were entitled to know the facts. The notes were 
afterwards allowed as demands against the bankrupt's estate. An- 
other spécifie instance was the intentional suppression of the fact that 
the bankrupt owed $5,000 on past due accounts. There were suffi- 
cient grounds for rescission. Turner v. Ward, 154 U. S. 618, 14 Sup. 
Ct. 1179, 23 L. Ed. 391. Upon learning of the fraud practiced upon 
them, the appellants promptly rescinded the sale. The bankrupt's 
entire stock of goods was then in the possession of a receiver appointed 
by a State court. He was engaged in selling it. Certain creditors of 
the bankrupt had six days previously filed a pétition in bankruptcy, 
but no injunction against the continued sales was obtained, no receiver 
in bankruptcy was appointed, and no adjudication was had until a 
month afterwards. The rescission was properly effected by the asser- 
tion of appellants' purpose, the demand of the state court receiver 
for possession, and the replevin action begun with the permission of 
the state court. The right of rescission was not affected by the pen- 
dency of the bankruptcy proceedings. In Donaldson v. Farwell, 93 
U. S. 631, 33 E. Ed. 993, the following instruction was approved : 

"If the bankrupt retained the property at the time of the filing of the péti- 
tion in bankruptcy, the title passed to the assignée, and, as vve thinlv, the 
weight of authority is it passed as a defeasible and not as an absolute title, 
with the rlght still on the part of the vendors to reclaim the property, pro- 
vided it was done wlthin a reasonable time after the sale, and after knowl- 
edge of the fraud whieh had been perpetrated." 

The rights of the assignée in bankruptcy were as defined by the 
act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517), but they were 
no greater than the rights of the trustée under the présent act. 

It is contended that appellants' replevin action in the state court, 
begun after the commencement of bankruptcy proceedings, made for 
nothing. In other words, it is said the state court had no jurisdiction 
to entertain such an action. In Skilton v. Codington, 185 N. Y. 80, 
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ÏÏ7 N. E. 790, 113 Am. St. Rep. 885, it was held that, where a trustée 
în bankruptcy sold personal property which was covered by a chattel 
mortgage and reserved from the proceeds an amount sufficient to pay 
liens that might be established against the property, the holder of 
the chattel mortgage was entitled to sue the trustée in a state court 
to establish his claim. The doctrine of that case was approved by 
the Suprême Court in Frank v. Vollkommer, Trustée, 205 U. S. 531, 
27 Sup. Ct. 596, 51 L. Ed. 911, which was a suit by the trustée in a 
state court to set aside as fraudulent a chattel mortgage given by the 
bankrupt. But neither of thèse cases goes so far as to hold that while 
proceedings in bankruptcy are pending an action may be maintained 
in a state court to deprive the bankruptcy court of the physical pos- 
session of property or funds. On the contrary, it was said in Skilton 
V. Codington: 

"Of course, we do not mean to assert that, under the judgment of the state 
court, a fund or property could be taken from the possession of the bankruptcy 
court. The contrary is the law. It may also be that the bankrupt court could 
hâve enjoined the prosecution of this ac-tion, but it has not doue so. Apparent- 
ly it has permltted the plaintifE to assert his claim by a plenary suit in a court 
of gênerai jurisdiction, and we may assume that the bankrupt court will give 
efCect to any judgment recovered therein." 

Though the replevin action may not hâve been maintained to the 
extent of depriving the bankruptcy court of its right to possession 
whenever asserted, it served the appellants in two ways — it was an 
act of rescission indicative of their purpose, and it resulted in the def- 
inite ascertainment of the identity of such of their goods as were then 
in the hands of the state court. While the bankruptcy court refrained 
from taking possession of the goods, the appellants should not sufïer. 
The goods were in the custody of the law, and the acts of the state 
court and its receiver were presumably for the benefit of the estate. 
Such of appellants' goods as went into the possession of the state court 
were clearly identified, and their value established. The same goods 
or their proceeds in the form of customers' accounts finally went into 
the possession of the bankruptcy court. Under thèse circumstances, 
it was not incumbent on appellants to show what portion of those 
identified had been sold by the state court receiver and what portion 
was turned over to the receiver in bankruptcy. The order of the 
bankruptcy court of September 23d directing its receiver to apply to 
the state court for possession recognized the virtue of the prior pro- 
ceedings by requiring him to assume and pay the liabilities of the state 
court receiver, among which was the liability upon the redelivery bond 
given in the replevin action. This order was made by a judge of an- 
other district temporarily officiating in the Western district of Mis- 
souri, and it does not appear to hâve been called to the attention of 
the judge whb made the final order from which this appeal was taken. 

We do not think appellants should be denied relief because they 
delayed intervening in the bankruptcy court until after a partial divi- 
dend was declared. The fraud was practiced on appellants and the 
goods obtained July 13th, the sale was rescinded August 31st, and 
the intervening pétition was filed in the bankruptcy court December 
Slst. At ail times after the rescission of the sale the purpose of 
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appellants to rely thereon was manifest. They were fairly diligent 
in the assertion of their rights, and no one seems to hâve been preju- 
diced by the short delay that occurred. That the fihng of the inter- 
vening pétition was delayed until after the dividend injured no one. 
The trustée and the court were aware that appellants had rescinded 
the sale, and the dividend took but a part of the funds on hand. There 
remained more than enough to pay the appellants, and had the inter- 
vening pétition been presented and allowed much earlier the same divi- 
dend would probably hâve been declared. At least no reason appears 
why it should not hâve been. 

The order appealed from is reversed, with direction to allow ap- 
pellants' claim as prayed for. 



UNION MGHT, HEAT & POWElî CO. v. ARNTSON. 

(Circuit Court of Appeals, Eightli Circuit Noveuiber 6, 1907.) 

No. 2,.557. 

1. Electricity— Nkgligence— Dangerous Ei.ectrio Current— Dcty dp Ligiit 

Company to Use Cake. 

An electric liglit company wliich funiislies electrieity for ligliting a 
dwelling owes a duty to exercise a proper degree of care to prevent a 
dangerous eurrent from enteriiig the house, not ouly to tlie owuer, but to 
liis family, servants, employés, and ail otlier persous who may rightfully 
be upon the premises ; and for an injury received by any such person as a 
resuit of a dangerous eurrent with whlcli the wires in the house are charg- 
ed through its négligence the company is directly responsible, although the 
owner of the house may also own the wlres therein. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Electrieity, §§ 7, 9.] 

2. Same— Action for Death op Person Killed by Siiock— Contributory 

Négligence. 

Défendant was supplying a résidence with electric liglits, and plaintifC's 
Intestate was killed by an electric shock when turniug on one of such 
lights in the basement. It appeared that the transformer used to reduce 
the eurrent before it entered the building had becoine out of order, allow- 
ing a dangerous eurrent to pass over the wires inside, and that, although 
défendant had been notlfled of the fact some hours before, it had done 
nothing to remove the danger. Deceased and another had been at work 
In the basement installing a furnace, and deceased, havlug finished his 
part of the work the nlght before, had returned to gather up. and take 
away his tools. He was told by the other nian who was still at work 
that an employé of the owner liad received a shock when turning on a 
light, that the company had heen notified, and had sent au expert who 
had left some two or three hours before. There was évidence tendiiig to 
show that deceased attempted to turn on the light in order to see better 
in flnding his tools. Held. that the question of his contributory négligence 
was properly left to the .lury, and that their verdict In favor of plaintifC 
would not be disturbed ; it not appeariug but that dec#ased might well 
hâve supposed that the trouble with the lights was trifling, and had been 
fully remedied by defendant's expert. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Electrieity, § 11.1 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 
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A. W. Cupler (Ed. Pierce and B. G. Tenneson, on the brief), for 
plaintiff in error. 

Seth W. Richardson (William H. Barnett and B. D. Townsend, on 
the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
RINER, District Judge. 

ADAMS, Circuit Judge. Sarah Arntson, widow of Gunder Arnt- 
son, sued the Union Ëight, Heat & Power Company to recover damages 
occasioned by the death of her husband. She recovered judgment 
below, and the power company brings the case hère by writ of error. 

Défendant was engaged in the business of manufacturing and sup- 
plying the citizens of Fargo, N. D., with electric current for light and 
power purposes. One Stone was a customer of the company. His 
résidence was equipped with the requisite fixtures, and the company 
was supplying it and particularly the basement with electric light. 
Prior to September 3, 1905, the date of the casualty in question, 
Arntson, with one Davenport, had been employed by Stone to install 
a new furnace in his basement. The work had been nearly com- 
pleted the night before, so that Arntson's services were no longer 
required there, and he left without taking his working tools away. 
At about noon of the next day he was directed by his gênerai employer 
to go and get his tools for use elsewhere. In obédience to that direc- 
tion, he went into the basement, and while there gathering them up 
received a shock of electricity which resulted in his death. The évi- 
dence shows that the shock was occasioned by an excessive current. 
of electricity which had been negligently allowed by défendant to 
flow into the basement. The transformer which reduced the primar}' 
current of large voltage to one suitable for lighting purposes was out 
of order, and permitted the deadly primary current to flow over the 
latter. Défendant was notified of the trouble. It was its duty to 
act promptly, and immediately eut ofl: the current until the defect 
could be cured and danger averted. This is not denied by défendant. 
Négligence is practically conceded, but défendant challenges plain- 
tifif's judgment on the grounds (1) that in the circumstances disclosed 
by the proof it owed no duty to Arntson, and therefore could not be 
guilty of any breach of duty; (2) that notwithstanding defendanfs 
négligence in permitting the current of deadly voltage to enter the 
basement Stone's possession of the fixtures in the basement and his 
duty in relation to them interposed an efficient and proximate human 
agency between defendant's négligence and Arntson's injury and 
caused the latter; (3) that Arntson was guilty of contributory négli- 
gence which precludes recovery. We think ail thèse contentions are 
untenable. 

1. Défendant owed a duty to its patron Stone to exercise a proper 
degree of care to prevent a dangerous current of electricity from 
entering his dwelling. This duty on the plainest principles of law 
and common sensé extended to his familv, his servants, his employés, 
and others who miglit rightfully be npon his premises. The current 
was a subtile and dangerous agent, and wdien uncontrolled was such 
as might be fatal to any occupant of a building in which it might be 
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installed. This the défendant miist hâve known, and it must hâve 
known what everybody else knows, that servants, artisans, and work- 
men of one kind or another are liable at any time to be within the 
building in the customary and proper discharge of duty. The évi- 
dence conclusively shows that Arntson was such a workman. He 
had been employed in performing a usual and customary duty for 
Stone, renewing his heating apparatus and making the house ready 
for the approaching winter. Having finished his part of the work, 
he retumed to gather up his tools for use elsewhere. He was required 
to go into the basement where he had used them and left them. That 
the défendant should hâve fairly and reasonably anticipated that the 
basement which it ' had equipped with wires and lamps for lighting 
purposes would be occupied and usèd as it was and that Stone's agents, 
servants, and employés might from time to time be there is not de- 
batable, and that défendant owed a duty to exercise a proper degree 
of care for their safety, is beyond question. If authority were neces- 
sary to sustain so plain a proposition, référence might be made to 
1 Thompson on Négligence, § 801 et seq., and to the cases there cited. 

2. Stone's ownership and control of the building presented no such 
intervening human agency between defendant's négligence and the 
injury of Arntson as precludes recovery in this case. No view of 
the facts warrants the conclusion that he had any relation to the in- 
jury whatsoever. It was out of his power to prevent it. It was the 
current of electricity generated by defendant's dynamo, and under 
its exclusive control and opération, and not the dead and harmless 
wire and lamps in Stone's possession, disconnected from the live cur- 
rent, that caused the injury. Defendant's obligation to Stone's family, 
servants, and workmen was a primary and continuing one. Neither 
Stone nor any of them could guard themselves against a failure to 
perform that obligation. They necessarily had to take and use the 
current trusting to the efficiency, care and watchfulness of défendant 
Company. For interesting and instructive cases on this subject, réf- 
érence may be made to Memphis Consol. Gas & Electric Co. v. Letson, 
135 Fed. 969, 68 C. C. A. 453, and cases there cited. 

3. Did Arntson by his own négligence contribute to the fatal in- 
jury which he received ; or to put it more aptly, for the purposes of 
this case, is the évidence so conclusive that his négligence did con- 
tribute to his death that the jury could. not lawfully hâve found to 
the contrary? The burden of proving contributory négligence rested 
on the défendant, and, in order to justify a directed verdict in its favor 
on that issue, the facts must hâve been such that ail reasonable men 
in the exercise of an honest and impartial judgment would hâve found 
such négligence. Such is the well-settled rule of law. What are the 
facts? During the forenoon of the fatal day before Arntson retumed 
to the basement for his tools one Worth, an employé of Stone, went 
înto the basement where Davenport was finishing the installation of 
the furnace, and while attempting to turn on one of the electric Hghts 
which was there received two successive shocks of considérable severi- 
ty. Défendant company was at once notified of that fact, and sent 
an expert représentative to give it attention. He made the investiga- 
tion, and reported back to the company. Some two or three hours 
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after Worth's expérience Arntson appeared to get his tools, and was 
fully informed by Davenport about the events of the morning. In 
connection with the narration, he was told that the expert had been 
there some two or three hours before, and had gone away. There 
are facts involving sorne détail unnecessary to relate from which the 
workmen might reasonably hâve believed that the trouble which 
Worth experienced arose from some temporary defect in the insula- 
tion of one of the extension wires connected with one of the lights 
in the basement. There was évidence tending to show that, while 
Davenport was narrating Worth's expérience in the morning, Arnt- 
son was looking about for his tools. He undertook to turn on one 
of the lights, and, while doing so remarked, "I always take hold of a 
light that way," and instantly received the fatal shock. Défendant 
contends that it appears from this kind of évidence that the deceased 
knew from Davenport's narration of Worth's expérience that some- 
thing was out of order, and that the lamps or wires could not be touch- 
ed with impunity, and that Arntson was experimenting or boasting 
of his ability to do with impunity what Worth failed to do when he 
received the shock, and that by so doing he voluntarily subjected him- 
self to known danger, and is not entitled to recover. Plaintifï, on 
the other hand, contends that a fair inference from the évidence is 
that Arntson had reason to believe and believed from the fact that 
defendant's expert had been there and gone away and from other 
facts in the case that the trouble of the morning was only temporary 
and trifling, and had been eiïectually cured by the company's expert, 
and that he undertook to turn on the light, not as an exhibition of 
recklessness, but in order to aid him to discover the location of his 
tools and enable him to gather them up. In our opinion the évi- 
dence referred to and ail other évidence bearing legitimately on the 
issue before us presented a fairly debatable question of fact, one about 
which reasonable men might honestly and fairly dififer, and one which 
might reasonably and plausibly be found either way. Whether or 
not the deceased was guilty of contributory négligence depended large- 
ly upon circumstantial évidence. Because of the average man's fa- 
miliarity with facts of every-day life and with the reasons and motives 
which actuate human conduct the issue in question was peculiarly 
one for the jury. They could best détermine the significance of the 
facts and the reasonable inferences to be drawn from them. 

It appears from the record that the chief question of fact below 
was whether Arntson was attempting to turn on the light to aid him 
in finding his tools or to experiment with a view of ascertaining wheth- 
er the light could be turned on without a shock. The court below 
submitted that question to the jury in the form of the following 
question : 

"Was Mr. Arntgon at the time of the accident attempting to tnrn on the 
light to aia him in finding his tools, or was he attempting an experiment to 
ascertain whether he could turn on the light without receiving a shock?" 

The jury answered it as follows: 

"We, the jury, flnd that Mr. Arntson was attempting to turn on the light toi 
aid him in flnUing his tools." 
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And at the same time they rendered a gênerai verdict in favor of 
plaintiff. There was no disharmony between the spécial finding and 
the verdict. 

The charge to the jury is not preserved in the record. The fair 
inference from this fact is that défendant could find no fault with it. 
We therefore hâve a case in which the jury was properly instructed 
on the law, gave spécial considération, and made a spécial finding 
on a debatable and controlling question of fact, and rendered à gên- 
erai verdict in harmony therewith. We discover no reason for inter- 
fering with their conclusion. 

The judgment is affirmed. 



In re WIMGIIT. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

No. 55. 

1. ASSIGNMENTS— RiGIlTS ASSIGNABLE — InTEREST IN CONTKACT. 

The fact that a coutract for services iuvolves persoual trust and con- 
fidence, and is therefore not assignable as an eiitirety, does not pî-eveut 
the assiguability of rights arisiug ont of sucli contract, as for compensation 
earned thereunder, where the matter of persoual confidence is not in- 
volved in such rights. 

2. Bankruptoy— PRorERTY Passing to Trustée — Future Commissions op 

Life Insurance Agent. 

A bankrupt was managing agent for a life insurance compauy under a 
contract having several years to run, which entitled h'im to an interest in 
renewal premiuuis on policies previously written wheii collected, so long 
as the contract was in force, subject to the right of the Company to ternii- 
nate such interest, if dissatisfled, or if the bankrupt failed to comply with 
the contract. In case of his death, bis widow or estate was entitled to re- 
çoive such interest for flve years, subject to a fee for collection. He.ld, 
that such interest was property which the baulcrupt could bave transferred 
and therefore passed to his trustée under Bankr. Act July 1, 1S98, c. 541, 
§ 70a, .30 Stat. 5G5 [U. S. Comp. St. 1901, p. 3451]. 

3. Same. 

The marketability and assignability of property are quite distinct, and 
the fact that au interest In projiorty is defeasible or contingent does not 
prevent it from being transférable within the nieaning of Bankr. Act July 
1, 1808, c. 541, § 70a, 30 Stat. 5(55 [U. S. Comp. St. 1901, p. 3451]. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of New York in Bankruptcy. 
For opinion below, see 151 Fed. 361. 

]. A. Van Arsdale, for petitioner. 
Charles P. Norton, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The bankrupt is a party to a contract 
with a life insurance company, under which he is appointed its man- 
aging agent, and, in addition to commissions for writing new poli- 
cies, receives commissions upon renewal premiums. The contract has 
several years to run, and the bankrupt's interest in renevv'als upon 
policies in force at the time of the bankruptcy amounts to about $5,000 
a year. The contract is terrainable by the company in case the agent 
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fails to comply with its conditions, or the business is unsatisfactory. 
Upon such termination the interest of the agent ceases. The Com- 
pany agrées to maintain an office and provide a cashier for the pur- 
pose of collecting premiums. In case the agent dies, the company 
pays to his widow, if hving, dtherwise to his estate, the renewal interest 
for five years less a collection charge. In case of withdrawal from 
the territory the agent is entitled to his renewal interest during the 
term of the contract, provided he continue in the company's service. 
A creditor applied to the référée in bankruptcy for an order directing 
the bankrupt to assign this contract to the trustée. The référée de- 
clined to make the order, but certified the following question to the 
District Court: Whether the interest of the bankrupt in the com- 
missions on renewal premiums accrued since the bankruptcy, pursuant 
to the terms of the contract between him and such life insurance Com- 
pany, was property which, at the time of such bankruptcy, he could 
by any means hâve transferred without the consent of the company, 
or which might hâve been levied upon and sold under judicial process 
against him, and also without such consent. The District Court an- 
swered this question in the affirmative. 

Section 70 of the bankrupt act (Act Julv 1, 1898, c. 541, 30 Stat. 
565 [U. S. Comp. St. 1901, p. 3451]) provides that the trustée shall 
be vested with "the title of the bankrupt, as of the date he was ad- 
judged a bankrupt, except so far as it is property which is exempt 
to ail * * * (5) Property which prior to the filing of the péti- 
tion he could by any means hâve transferred or which might hâve 
been levied upon and sold under judicial process." The question 
briefly stated is, therefore, whether the bankrupt's interest in the re- 
newal premiums under the contract was property which he could by 
any means hâve transferred. 

At the outset, it is apparent that thèse interests are of substantial 
value: (1) To the bankrupt. He will receive $5,000 a year from 
them, and, according to his own testimony, more than three-quarters 
of the renewal premiums are paid upon mère notice. (3) To the bank- 
rupt's widow or his estate. They will receive the renewal commis- 
sions in case of the bankrupt's death less a small collection charge. 
(3) To the insurance company. Manifestly the company could afîord 
to pay well for a release from the renewal provisions of the contract. 
So we bave interests accruing under a contract vi'hich are of value 
to the insurance company and to the bankrupt and his estate. The 
only question is whether they are available for the payment of the 
bankrupt's debts. 

Now, it is of little importance whether the bankrupt and the insur- 
ance company, jointly or separately, might interfère with the trustée 
in realizing upon thèse interests. If they are property which can by 
any means be transferred, the creditors of the bankrupt are entitled 
to the benefit of them, however little they may bring. Marketability 
and assigna.bility are quite distinct. Upon the face of the papers it 
would seem that the bankrupt had an interest in this contract which 
should be made available for the payment of his debts. Courts should 
not be swift to find reasons why creditors should not receive the bene- 
fit oi ail a bankrupt's assets. But thèse reasons are urged why the 
157 F.— 35 
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bankrupt's irtterest in renewal premiums is not "property which can 
by any means be transferred" within the meaning of the act: (1) 
The contract is based upon personal trust and confidence, and can- 
not be assigned without the consent of the insurance company. (2) 
The collection of renewal premiums requires the continued and future 
services of the bankrupt which cannot be appropriated. 

It may be conceded that this contract as a whole is based upon Per- 
sonal trust and confidence, and is not assignable. Arkansas Valley 
Smelting Co. v. Belden Mining Co., 127 U. S. 379, 8 Sup. Ct. 1308, 32 
L,.' Ed. 2-16. But there is a differeftce between an absolure assignment 
of à contract and an assignment of rights under a contract. The per- 
sonal confidence which precludes the transfer of rights arising out of a 
contract must be involved in the nature of the rights themselves. 
Horst V. Roehm (C. C.) 84 Ked. 569. It is not ordinarily involved in 
the right to receive moneys due or to grow due under a contract, and 
this right is generally assignable without the consent of the other 
party. Fortunato v. Patten, 147 N. Y. 277, 41 N. E. 572 ; Knevals 
V. Blauvelt, 82 Me. 458, 19 Atl. 818. The right to receive the renewal 
commissions under the présent contract, which is the right involved 
in the question certified, seems not to involve personal confidence. 
The contracts of insurance hâve already been obtained. The collec- 
tion of renewal premiums is largely a ministerial act. The contract 
provides that the insurance company shall appoint a cashier to receive 
such moneys. Even the bankrupt testified that 75 per cent, of the 
renewal premiums are paid upon mère notice. The collection charge 
made by the company against an agent's estate is only 2 J4 per cent. 
It is possible that, if the interests under the contract are transferred 
to the trustée, the insurance company may defeat the object of the 
transfer by withholding its consent. It does not appear that it has 
refused its consent, and there is no presumption that it will do so; 
but the fact that the interest is defeasible does not prevent its trans- 
fer. Defeasible and contingent interests of this nature are assign- 
able. In re Becker (D. C.) 98 Fed. 407; Fortunato v. Patten, supra. 

It is urged in the second place that the collection of renewal pre- 
miums requires continued service on the part of the bankrupt, and 
that his creditors are not entitled to his future services. This conten- 
tion may be agreed to without affecting the question whether the 
renewal interests are assignable. It is true that, in case they are 
transferred, the bankrupt cannot be compelled to render any future 
services. Collection by means of the cashier alone might or might 
not prove effective. Some arrangement for procuring the bankrupt's 
services might be désirable. If no arrangement could be made, the 
insurance company might refuse its consent to the transfer. So it is 
possible that the bankrupt might cause the forfeiture of the renewal 
interests by leaving the employment of the company. Thèse contin- 
gencies might render the interest to be transferred to the trustée of 
little value; but they would not render such interest unassignable. 
Therefore, without examining further the objections to the transfer, 
we may say that ail of them relate to the marketability of the inter- 
ests in question, rather than the transferability, and hâve no direct 
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bearing upoti the question certified. We accordingly answer that 
question in the affirmative. 

In thus approving the transfer of the renewal interests to the trustée, 
we are not unmindful of the probabiHty, already pointed out, that some 
portion of the premiums could in the future be most advantageously 
coUected by the bankrupt to whose services the trustée is not entitled. 
But the method of collection we regard as a matter of administration 
which may safely be left to the discrétion of the bankruptcy court. If 
the bankrupt is willing to render services in the collection of renewal 
premiums, the référée has authority to fîx a fair basis of compensation. 

The décision of the District Court is affirmed, with costs. 



DE LA MAR v. HBRDELEY. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

No. 12, 

Masteb and Servant— Action foe Injuries— Issues and Proof. 

While tlie courts are libéral with respect to variances between alléga- 
tions and proof, the rule still exists that a plaintifC, to recover, must sub- 
stantially prove the material allégations of his complaint, and, where the 
complaint in an action by a servant against his master to recover for a 
Personal injury was based entirely on a spécifie ground of négligence alleg- 
ed, It was error to instruct the jury that they might flnd for plaintiff al- 
though the négligence alleged was not proved, if the évidence established 
another and différent act of négligence on the part of défendant which 
caused the injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 861-876.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause comes hère upon a writ of error to review a judgment 
entered upon a verdict of a jury in favor of the défendant in error, 
who was the plaintiff below. 

F. V. Johnson, for plaintiff in error. 

Lester & Graves and Charles Yawger (Robert M. Miles, Jr., of 
counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This action was brought to recover dam- 
ages for Personal injuries alleged to hâve been sustained by the 
plaintiff through the négligence of the défendant, his employer. In 
this opinion the parties are designated as in the court below. The 
plaintiff allèges in his complaint that on July 25, 1903, he was em- 
ployed by the défendant as a laborer in his copper-refining works; 
that on said day he was ordered by the défendant, through his agents, 
to put a wet bar of copper into a hot fumace partly filled with molten 
copper; that the placing of such a wet bar in the hot furnace was 
dangerous, in that copper when fed in a damp or wet condition into 
a hot fumace will explode ; that the furnace was unfit for the purpose 
of receiving a bar of wet copper under such conditions ; that the de- 
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fendant well knew the danger to be apprehended, but failed to wani 
or instruct the plaintiff, who was ignorant thereof; that while so 
putting said wet copper into the hot furnace an explosion took place 
with such force as to throw some of the molten copper through the 
open furnace door, striking the plaintiff in the eye. Upon the trial 
the plaintiff, to support the allégations of his complaint, . offered évi- 
dence to show that, if a bar of copper is wet when put into molten 
copper in a furnace, the génération of steam is liable to cause an 
explosion; that on the occasion in- question he, with another man. 
put a wet bar of copper into the furnace by means of a paddle or 
long-handled shovel ; that an explosion took place which threw ovtt 
molten copper and caused the injuries complained of; and that he 
was not warned of the danger or instructed as to his duties in the 
case of wet bars of copper. The défendant, on the other hand, offered 
évidence to prove that the bar was a dry bar, and that, when it was 
being put into the furnace through the door, it fell off and made 
a splash, which threw some of the molten copper out through the 
door and upon the plaintiff. 

The défendant requested the court to charge the jury as follows: 

"That there can be no recovery for the plaintiff uuder the pleadings and the 

évidence in this action, unless the jury find that the plaintiff's injury resulted 

from an explosion of copper, caused by putting a wet bar of copper into the 

molten métal." 

The court refused to grant this request, and further stated: 

"That I e.xpressly décline to charge, and charge just as I hâve, because the 
défendant cannot coine into court and by disclaiming the négligence alleged 
defeat a recovery for the same transaction by showiug that the négligence for 
which the défendant was responsible was of a différent eharacter and nature." 

The court further charged against the objection of the défendant: 
"If the injury occurred through the carelessnoss of McNamara, the négli- 
gence of McNamara in putting a dry bar into that furnace, the plaintiff may 
recover if he himself was free from négligence, provided liis injury was the 
resuit, also, of the négligence of the defendiuit ia this action, which négli- 
gence, combined with tlie négligence of McNamara, produced the injury ; that 
is, contributed to it. You can see. gentlemen, if it was the duty of the master, 
this défendant, to Inform the plaintiff of tlie danger of flying métal caused by 
the dropplng of a bar of cold copper into the molten mass, and if he had not 
performed that duty, and if Joe had not gained the information as to that 
danger otherwise, then, not knovving the danger, if it was not obvions to hlm, 
he might stand right by the door and see a fellow servant negligently pitch a 
bar of copper in there, and It would fly ini his place and ijut out his eyes, and 
burn hiiu seriously. Now, In that case, if lie was injured hère by being in the 
way of flying métal, and did not get ont of the way, if you should so find, be- 
cause he had not been adequately warned of such a danger, and had not gain- 
ed the Information otherwise, and he was free from négligence himself, and 
It was the négligence of the défendant, combined with McNamara's négligence, 
that caused him to be injured, those two things put together, then he can re- 
cover. The défendant hère cannot escape by clalming that this was a dry bar 
and that McNamara was the man to blâme, provided he himself was négligent 
in not properly warning the plaintiff against the acts which constituted the 
négligence of his fellow servant." 

It is thus apparent that the trial court told the jury that they could 
bring in a verdict against the défendant upon grounds of négligence 
différent from those stated in the complaint. Ail the allégations 
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relate to putting copper when wet into a hot furnace, and thereby 
causing an explosion. The court substantially told the jury that they 
could find for plaintiff, even though the bar was not wet and there was 
no explosion ; that the défendant might be held responsible if the bar 
were dry and fell ofï the paddle, making a splash. The négligence 
which the défendant was chargeable with in this case, if négligent 
at ail, was the breach of a master's duty. The duties and obligations 
of the parties upon the two théories of the accident were quite dif- 
férent. If the défendant ordered wet copper put into a hot furnace, 
he was bound to niake reasonable provisions for the safety of the 
operators, and, if they were ignorant, to warn them of the danger to 
be apprehended from an explosion. On the other hand, there was 
no contention that the furnace was unfit for receiving dry bars. The 
danger to be apprehended from the splashing of molten métal when 
an object was dropped into it might hâve been obvious. Warnings 
and instructions to employés might not hâve been required. But, 
without intimating that the plaintiff could not hâve recovered upon 
the theory of négligence with respect to a dry bar if the complaint 
had been amended, we think it was error, without amendment, to 
charge the jury that they could base a verdict upon such theory. 

While the courts are libéral with respect to variances between the 
allégations and the proof, the rule still exists that a plaintiff, to re- 
cover, must substantially prove the material allégations of his com- 
plaint. A plaintiff cannot be permitted "to raise issues for the first 
time by the évidence or to recover upon an issue other than related 
in the pleadings." Santa Fé, etc., R. Co. v. Hurley, 4 Ariz. 258, SG 
Pac. 216 ; Wagner v. N. Y. & St. L. R. Co.. 76 App. Div. 552, ?8 N. 
Y. Supp. 69G ; Heller v. Donellan (Sup.) 90 N. Y. Supp. 352. Any 
other practice would fail to apprise a défendant of the demand he 
is called upon to meet, and a judgment would afford little protection 
against future recoveries for the same cause, because it would be 
impossible to tell upon what ground it was rendered. 

As a new trial must be ordered for this misdirection, it is unneces- 
sary to consider the other spécifications of error. 

À new trial is ordered ; costs to abide the event. 



In re GERSTMAN et al. (tlu'oe oases). 

(Circuit Court of Appeals, Second Circuit. November 7, t!)07.) 

Nos. 22--24. 

1. Baskruptoy— Liens — Avoidance ror. Fraud. 

Liens talion on tlie property ot a baiikrujit, not frandulent in tliem- 
selves, held not void for fraud because of subséquent false or misleadiiis^ 
statemeuts mado by the créditer to another ereditor, wliere they induced 
uo action by siich créditer or others to their iujury. 

2. SaIIE — NONFILED ClîATTEL MORTGAGE — NEW YORK StATUTE. 

Section 90 of the New Yorli; lien law (Laws 1897, p. ôSfî, c. 418), which 
provides that every chattel not acconi])anie(l by an immédiate dellvei-y of 
the property and rétention by the mortstaj^ee is "absolutely void as agaiiist 
the creditors of the mortg.Tgor" unless the mortgage is flfed as therein re- 
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qnired, as construed by the hlghest court of the state, rendera a nonflled 
mortgage void as against gênerai ereditors, althougli they cannot attack 
it untU in a position to seize the mortgaged property by virtue of a judg- 
ment, attachment, or otherwise. Held, that under Bankr. Act July 1, 
1898, c. 541, § 70a (5), 30 Stat. 505 [U. S. Comp. St. 1901, p. 3451], vvbich 
vests a trustée with title to ail the bankrupt's prcperty "which mlght 
hâve been levied on and sold under judicial process against him," a trus^ 
tee niay, on behalf of gênerai ereditors, attack the validity of a nonflled 
mortgage. 

In Error to the District Court o£ the United States for the Southern 
District of New York. 

Ritch, Woodford, Bovee & Butcher, for plaintifï in error. 
A. H. Skillin and Léo Levy, for défendants in error. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Three pétitions to revise orders of the Dis- 
trict Court arising out of similar facts are Consolidated herein. Three 
loans were made to the firm of Gerstman & Bandnian as f ollows : One 
by the président of the Metropolitan Bank on his own account, in two 
installments, July 26 and 37, 1905, and two by the bank on July 31st 
and August 9th, respectively. In each instance the loans were made, 
not by the lenders directly, but through third parties, as dummies, ta 
whom the borrowers executed bills of sale of jewelry as collatéral se- 
curity and actually delivered the jewelry. Jewelry securing the loan 
of July 26tb. and 27th was redelivered by the borrowers August 31st 
and December 12 th. Jewelry securing the loan of July 31st was rede- 
livered August 21st and December 12th and 21st, and securing the loan 
of August 9th was redelivered the same day. In each case the bor- 
rower signed trust receipts, admitting that the title to the jewelry was 
in the lender, agreeing to return it to him upon demand, and, if sold, 
to pay over the proceeds to him. The bills of sale hâve never been filed 
as required by the lien law of the state of New York. There are no 
judgments against the bankrupts. The petitioners made a formai de- 
mand upon the trustée of the bankrupts to deliver to them the jewelry 
which had come into his possession covered by the trust receipts, which 
he refused. 

We see no évidence of fraud in the transactions stated above. But it 
appears that, after the bank had by means of thèse loans reduced its 
unsecured indebtedness to $3,065.80, its officers stated to one of the 
ereditors of Gerstman & Bandman that this was the amount of the 
indebtedness to it, thus stippressing the indebtedness for the loans 
made through the dummies. This statement was made to aid the bank- 
rupts in getting an extension from their ereditors, which never was 
given. Even if fraudulently made for the purpose of bringing about 
the extension, we do not think it tainted the previous transaction. Sec- 
tion 90 of the lien law (Laws 1897, p. 636, c. 418) reads: 

"Every mortgage or conveyanee intended to operate as a mortgage of goods 
or chattels * * * vvhich is not accompanied by an immédiate delivery, 
and followed by an aetual and continued change of possession of the thlngs 
mortgaged, is absolutely void as against the ereditors of the mortgagor 
* * * unless the mortgage, or a true copy thereof, is flled as directed in 
this article." 
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The bills of sale in question were evidently "conveyances intended to 
operate as a mortgage of goods and cliattels," and, tliough immédiate 
delivery of the jewelry was made, it was not followed by an actual 
and continued change of possession. For this reason the mortgages 
were fraudulent in law and "absolutely void as against creditors of 
the mortgagor." 

This court, in Re Economical Printing Company, 110 Fed. 514, 517, 
49 C. C. A. 133, held that a nonfiled mortgage was void only as to cred- 
itors who by judgment or attachment or otherwise had seized or were 
in a position to seize the mortgaged property. Since that décision, 
however, the Court of Appeals of the state of New York has held that 
a nonfiled mortgage is void as to gênerai creditors, although it cannot 
be attacked until they are in a position to seize the mortgaged property 
by virtue of a judgment, attachment, or otherwise. This, however, is a 
mère matter of procédure, and the mortgage is none the less void as to 
them. Cullen, C. J., says in that case: 

"As appears by the opinion the resnlt was reached on the assumptiôîTTtiat 
by the law of the state of New York a nonfiled chattel mortgage was void 
only as to Judgment creditors obtaining a lien, not as to gênerai creditors. 
We thlnk the very eminent judge who wrote in the above case misconceived 
the law of the state in this respect. If it were a fédéral question, we would 
foUow the décision, regardless of our own. opinion; but, as the question is as 
to the law of this state, we must adhère to the prior décisions of this court." 
Skilton V. Oodlngton, 185 N. Y. 80, 88, 77 N. E. 790, 792, 113 Am. St. Eep. 885. 

As we are bound to follow the construction of the state law adopted 
by the highest court of the state, the case of the Economical Printing 
Company must be held to hâve gone too far in deciding that a nonfiled 
mortgage is valid as to gênerai creditors. 

Regarding the mortgage as void, though not subject to attack, be- 
cause there were no judgments against the bankrupts at the time of the 
adjudication, the question is whether the trustée is in a position to at- 
tack it. We think he is. The bankrupt law of 1898 provides (Act 
July 1, 1898, c. 541, §§ G7a, 67d, 30 Stat. 564 [U. S. Comp. St. 1901, p. 
3449]): 

"(a) Claims which for want of record or for other reasons would not hâve 
been valid liens as against the claims of the creditors of the banlirupt shall 
not be liens against his estate." 

"(d) Liens given or accepted in good faith and not in contemplation of or in 
fraud upon this act, and for a présent considération, which hâve been record- 
ed according to law, if record thereof was necessary in order to impart notice 
shall not be affected by this act." 

Also (Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]): 

"The trustée of the estate of a bankrupt upon his appointment or qualifica- 
tion * * * shall be vested by opération of law with the title of tlie bank- 
rupt as of the date he was adjudged a bankrupt except in so far as it is to 
property which is exempt to ail. * * * (5) Property which prior to the 
filing of the pétition he could by any means bave transferred or which might 
hâve been levled upon and sold under judiclal process against him. * * * " 

Thèse provisions of the bankrupt act in our judgment fully authorize 
the trustée, on behalf of the creditors, to attack the chattel mortgages ; 
and, having success fully donc so, the pétitions are dismissed, and the 
orders of the District Court are affirmed, with costs. 
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PEIRCE V. LYDEN (two cases). 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

Nos. 67, 08. 

NEGLIQENOE— DANGEBOTJS PeEMISiES— InJUEY TO CllILDIÎEN. 

Défendant maintained a slied in a railroad J'ard of about two acres 
near a sclioolhouse in a citj', in wliicli lie kept open barrels of oil. During 
tlie daytime tlie stied was left unloclied, and for several niontlis childreu 
living in the vicinity wlio played in, tlie yard had been in tlie habit of 
Btealing oil from the barrels in old eaus and makiiig lires with it in the 
yard, which fact was known to défendant'» watchinan. On one such occa- 
sion plaintiff, who was an infant, was burned and injured. Held, that 
défendant was chargeable with notice of such practice of the chiidren 
from its long oôntinuaiice and the knovviedge of his watchman, and that 
the question of liis négligence in keepiug tlie place in such condition in 
view of the danger of their injury therefroin was for the jury. 

[IM. Note. — For cases in point, see Cent. IJig. vol. 37, Négligence, §§ 
307-315.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Harriman & Fessenden, for plaintiff in error. 

Dwight W. Morrow (A. S. Hamhn, of counsel), for défendant in 
error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. Thèse two cases arising out of personal 
injuries sustained by an infant, one by the father for loss of services, 
and the other by the infant, through his father as guardian, for the in- 
juries, were by agreement tried together. 

FrojTi the month of May, 1901, down to the time of the accident, No- 
vember 4th, the défendant was using certain derricks and hoisting ma- 
chines, and also a dilapidated shed in a railroad yard at Pittsburgh, 
Pa. This yard covered about two acres of ground in the tenement- 
house district, near a public school attended by the infant plaintiff. In 
the shed, which was kept unlocked during the daytime, the défendant 
stored, among other things, barrels of oil with their heads knocked off, 
so that the oil could be çUpped up. During the whole of this period 
boys had been in the habit of taking oil from the barrels in tomato 
cans and other réceptacles, and lighting it on the ground or throwing 
it on fires they had started. The parties stipulated, among other things, 
as follows : 

"Defendant's night watchman testifled, being called for the plaintiff, that, 
when he was going away at night, lie would îock tlie shed to keep the boys 
from stealing the oil. He was watchman there froiu Augiist prccediiig uiitil 
after the accident. There was no direct évidence that the propensity of the 
boys to take the oil out of tlie shed and burn it was known to any of defend- 
ant's agents, except his night watcliinan." 

November 4th, about 4 p. m., after school, the infant plaintiff went 
with some 13 other boys into the yard where a fire was built, on which 
the boys threw oil taken from the barrels in the shed. Some of the 
witnesses testified that the plaintiff was injured as the resuit of a can 
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of oil being thrown on the fire by another boy, which exploded and cov- 
ered him with burning cil. At least one witness testified that the boys 
were lighting the oil on the ground, and then running and jumping 
through it, and that the plaintiff was injured by oil which got on him 
while he was doing this. 

The assignments of error relied on are that the trial jvidge should 
hâve directed a verdict for the défendant (1) because plaintifï has net 
shown that défendant is guilty of the violation of any duty owed by de- 
fendant to plaintifï; (2) because plaintifï has not shown that the de- 
fendant has been guilty of wanton or affirmative mischief towards the 
plaintifï ; (3) because the act of the défendant was not the proximate 
cause of the injury sustained by the plaintiff. 

The third assignment of error may be laid out of the case at once, 
because there is nothing to show that the jury arrived at their verdict 
by adopting the account that the infant plaintifï was injured as the re- 
suit of another boy's throwing a can of oil on the fîre. They may 
hâve adopted the other testimony that he was injured as the resuit of 
running and jumping through the fiâmes of oil burning on the ground. 

With référence to the other assignments of error, we think the case 
directly within the décision of the Suprême Court in Railroad v. Stout, 
17 Wall. G57, 21 L. Ed. 745. In that case the railroad company was 
held responsible for injuries to an infant while playing upon its un- 
locked turntable as the resuit of another boy's turning it. Hunt, J., 
said: 

"That the turntable was a dangerous niacliine, which would be likely to 
cause injury to eliildren who resorted to it, might fairly be liiterred from the 
injury which actually occurred to the plaintiff. Tliere was the sanie liability 
to injury to him. and no greater, that existed with référence to ail children. 
When the jury learned from the évidence that he had suffered a serious in- 
jury by his foot being caught between the fixed rail of the roadbed and the 
turning rail of the table, they were justifled in believing that there was a 
probability of the occurrence of such accidents. So, in looking at the remote- 
ness of the machine from inhabited dwellings, when it was proved to the jury 
that several boys from the hamlet were at play there on this occasion, and 
that they had been at play upon the turntable on other occasions, and within 
the observation and to the knowledge of the employés of the défendant, the 
jury were justifled in believing that children would probably resort to it, 
and that the défendant should bave antlcipated that such would be the case." 

Knowledge of such a notorious and continuons practice as is shown 
in this case we think must be imputed to the défendant, and, were this 
not so, that the knowledge of the night watchman was the defendant's 
knowledge. Nothing is more attractive to boys than fire, and, as they 
had been for some six months in the habit of throwing the defendant's 
oil on fires made by them and this fact was actually known to his night 
watchman, we bave no doubt that the c|uestion of the defendant's nég- 
ligence was properly presented to the jury. 

The judgments are afïirmed, with costs. 
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CLANCY V. TROY BELTING & SUPPLY CO. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

No. 96. 

1. Patents— LiCENSE Conthact— Constkuction. 

An agreement made by the owner of a patent for a hose clamp, in settle- 
ment of a suit for Infringement, that lie would not trouble the défendant 
so long as It made only brass clamps, tlie complainant being then making 
them of Steel, must be construed to apply only to clamps covered by the 
patent; and the making by the défendant of steel clamps of a différent 
kind, not within the patent, was not a violation of the license which 
would render a user of its brass clamps subject to a suit for infringe- 
ment. 

2. SAME— JUBISDICTION OF SUIT FOB InFRINGEMENT— DEFENSE OF LiCENSE. 

Where a suit betweeh citizens of the same state was for infringement 
Of a patent, and was so tried and decided by the Circuit Court, the Circuit 
Court of Appeals bas jurisdiction of an appeal therein, notwithstanding 
the fact that one of tbft défenses, upon which the case turns in that court, 
dépends upon the construction of a contract of license. 

[Ed. Note.— Jurisdiction of fédéral courts in suits relating to patents, 
see note to Bailey v. Mosher, 11 C. O. A. 313.] 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

For opinion below, see 153 Fed. 188. 

Arthur E. Dowell (T. H. Alexander and Melville Church, of coun- 
sel), for appellant. 
Alfred Wilkinson, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. We agrée with the judge of the Circuit 
Court that the complainant has established the validity of the patent in 
suit, bis title to it and right to sue, and that the brass clamps sold by 
the défendant are covered by it, and an infringement, except for a con- 
sidération presently to be stated. The complainant, when on the wit- 
ness stand, testified that he had licensed the H. B. Sherman Manu- 
facturing Company, defendant's vendor, to make and sell the infringing 
devices, and, though this license was not pleaded by the défendant, 
both parties discussed the effect of it at the trial and made the case to 
turn upon it at the argument in this court. Although the allegata and 
probata do not agrée, and there should hâve been an amendment of the 
answer setting up this défense, we will, in view of the conduct of the 
parties, consider the efïect of the license as if it had been pleaded. 

The only testimony upon the subject is that of the complainant. He 
had in 1896 filed a bill for infringement of his patent in the Eastern 
District of Michigan against the H. B. Sherman Manufacturing Com- 
pany, which suit was subsequently settled by agreement between the 
parties and discontinued. The complainant testified as follows: 

"RDQ 36. Will you state why that suit in the Eastern District of Michigan 
was dropped, giving the clrcum stances, and why this suit on the same patent 
has been brotight? A. In 1896 Mr. Redfleld and myself commenced a suit 
for Infringement of this patent against the H. B. Sherman Manufacturing 
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Company, of Battle Creek, Mich. Mr. Harrison Hoyt was our attorney. Mr. 
Sherman and Mr. Cox came on hère to Syracuse to see us, and discussed at 
some length entering into an agreemeut. There was an agreement drawn, 
but upon further considération we c-onsidered it unwise to sign it. Some time 
after Mr. Sherman called to see me, aud as I thought we had made our posi- 
tion pretty clear by bringiiig suit ou this patent, and considered that he, by 
his position, had recognized the validity of our patent, I wasn't very anxious 
for litigation or trouble, preferring to get along peacefully with our competi- 
tors if we could. I told Mr. Sherman that as long as he confined himself to 
brass clamps I would not bother him, believing that I could do pretty well on 
Steel, although at this time almost the entire demand was for a brass clamp; 
but I had a good deal of confidence that steel would win out in time. Sher- 
man agreed to that, but he never gave me a cent, or any other considération, 
and I considered that we merely had a gentlemen's understanding. We stuck 
at the steel clamps, but it was pretty up-hill work for several years ; but 
about 1900 and 1901 we had worked up a very nice business. This was ail 
new business, worked up at a great deal of trouble, labor, and expense, ail 
based on the patent in suit. After we had demonstrated that there was a 
fleld for steel clamps, we understood that Mr. Sherman had gone back on his 
word and was selling a steel clamp. We first heard of this, I think, about 
1903. My attorney, Mr. Hoyt, has been dtead for several years." 

The judge of the Circuit Court construed this testimony as showing 
a settlement between the parties whereby the complainant agreed to 
make steel clamps only and the Sherman Manufacturing Company 
agreed to make brass clamps only. It being shown that the Sherman 
Company had made and sold steel clamps, though not covered by the 
complainant's patent, the judge of the Circuit Court held that this 
company's rights under the license were forfeited, and that it and its 
vendees were infringers as to ail brass clamps covered by the complain- 
ant's patent made after it began to make steel clamps of any kind. We 
cannot so construe the testimony. We think that the parties must 
hâve been speaking about the subject of their dispute, viz., the right of 
the Sherman Company to manufacture clamps covered or claimed to 
be covered by the complainant's patent. If so, when the complainant 
agreed not to disturb the Sherman Company so long as it made only 
brass clamps, he must be understood to hâve meant brass clamps cov- 
ered by the patent. It not being pretended that the steel clamp made by 
the Sherman Company infringes the patent in any way, we think the 
making of it was no violation of the license. 

Although both the parties are citizens of New York, as the action 
was for the infringement of a patent, and was so tried and decided in 
the court below, this court has jurisdiction, notwithstanding that one 
of the défenses dépends upon the construction of a contract of license. 
We do not think that the décision in Hartell v. Tilghman, 99 U. S. 547, 
25 ly. Ed. 357, appHes. The jurisdiction of the Circuit Court was 
denied in that case because, the parties being citizens of the same state, 
the cause of action depended solely upon a contract of license. 

Inasmuch as the défendant has been defeated on the issues it con- 
tested, and escapes upon a défense not pleaded, the case will be re- 
versed, with costs to the complainant in the court below, and no costs 
to either party in this court. 
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EUREKA BLOTTER BATH CO. r. NICHOLAS et aU 

(Circuit Court, N. D. Illinois, B. V. June 1, 1906.) 

No. 27,491. 

Patïnts— Infringement— Blotteb Bath. 

The Pairbank & Cantril patent. No. 603,841, for a blotter bath, whll© 
It shows only a slight advance over the prior art, covers a devlce more 
simple and effective than any previously used, aud diseloses lUTeution; 
also held infrlnged. 

In Equity. On final hearing. 

Thatcher, Griffin & Wright, F. J. Griffin, and David H, Fletcher, for 
complainant. 

Banning & Banning, for défendants. 

KOHLSAAT, District Judge. The bill herein was filed originally 
against John M. Nicholas alone for infringement of claims 2 and 4 of 
patent No. 603,841, granted to Fairbanlc & Cantril for a blotter bath on 
May 10, 1898. Nicholas having been defaulted, the other défendant, 
Hoggson & Pettis Manufacturing Company, which is the manufacturer 
of the device alleged to hâve infringed, was permitted by the court to 
appear and answer. This it did, denying infringement and the pat- 
entable novelty of the device. The case is before the court on final 
hearing. 

Claims 2 and 4 in suit read as follows : 

"2. A blotter bath, comprislng a pan having a transverse partition near one 
end, an absorbent composition having a flat top surface placed in the pan, a 
métal cover for the pan having a heavy absorbent filling that bas a smooth 
surface and Is adapted to overlle the absorbent In the pan, and the cover, 
and absorbent therein, adapted to stand on end in the vacant end of the 
pan, as and for the purposes stated." 

"4. A blotter bath, comprislng a pan, an absorbent composition having a 
flat top surface placed in the pan and a cover fltted to the pan, and an absorb- 
ent composition having a flat surface combined wlth the cover, for the pur- 
poses stated." 

They call for a cover and pan, or body, provided with a porous com- 
position whose faces fit closely upon each other. The cloths to be 
moistened are placed between the two. No free water, except such as 
is found upon the cloths and the lower face, is used. The space formed 
by the fact that the absorbent block is shorter than the outer pan 
serves for a free movement of the end of the cover when it is raised. 
This arrangement is simple and very like the prior art. The device 
Works easily, and seems to hâve captured the trade in a substantial 
manner. It is claimed for it that by reason of the porous composition 
of the absorbent used, the. water, never being free, is kept wholesome 
and sweet. This is not set out in the spécifications of claims, and 
evidently was not deemed one of its features when the patent issued. 

Complainant's expert lays great stress upon the absorbent character 
of the composition called for in the patent as compared with what he 
terms the "capillarity" of the prior art. This, of course, applied to the 
material used in making the device. Ordinarily, the substitution of one 
well-known material for another, without a new resuit, does not in- 
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volve invention. It is so held in Hotchkiss v. Greenwood, 11 How. 
348, 13 L. Ed. 683, with référence to the substitution of porcelain for 
wood in the manufacture of door knobs, and in the substitution of 
wood for stone in street paving blocks of a peculiar forra in the case 
of Brown v. District of Columbia, 130 U. S. 100, 9 Sup. Ct. 437, 32 L. 
Ed. 863. The same rule is followed in Smith v. Goodyear Dental Vul- 
canite Company, 93 U. S. 486, 23 L. Ed. 952; but the court therein 
liniits the décision in Hotchkiss v. Greenwood to cases involving only 
greater durability and cheapness in the product. "It does not décide," 
says the court, "that no use of one material in heu of another in the 
formation of a manufacture can, in any case, amount to an invention, 
or be the subject of a patent. If such a substitution involves a new 
mode of construction, or develops new uses and properties of the arti- 
cle formed, it may amount to invention. '^' * * In Crâne v. Priée, 1 
Webst. Pat. Cas. 393, where the whole invention consisted in the sub- 
stitution of anthracite for bituminous coal in combination with a hot- 
air blast for smelting iron ore, a patent for it vvas sustained. * * * 
In Kneass v. Schuylkill Bank, Fed. Cas. No. 7,875, the use of steel 
plates, instead of copper, for engraving, was held patentable. So has 
been the fiame of gas, instead of the flame of oil, to finish cloth. Thèse 
cases rest on the fact that a superior product has been the resuit of 
the substitution — ^a product that has new capabilities and that performs 
new functions." 

The prior art discloses numerous blotter-bath devices. The patent 
to Hall, No. 216,738, dated June 24, 1879, calls for a blotter-bath body 
or box and lid constructed substantially like that of the patent in suit. 
The blotter sheets are placed on the ducts or canals formed in the bot- 
tom of the body beneath them, from which they absorb the required 
moisture. The cover acts as a presser, and is adjusted in practically 
the same manner as that of the patent in suit. No intervening sub- 
stance between the water and the cloths is used. Patent No. 366,421, 
issued to Mendenhall July 12, 1887, for a "copying bath," opérâtes in 
much the same manner as that last named to Hill, differing mainly in 
the use of a f aise bottom, from which the moistening is obtained. The 
Champion patent. No. 369,691, issued September 13, 1887, calls for 
the use in a copying pad holder of a "porous material, preferably of 
unglazed tile." The dampener consists of two pans — the outer one 
water tight, and the inner one made of a porous material — and a lid so 
arranged as to make either or both air-tight. The outer pan is larger 
than the inner, thereby leaving a channel or passageway for water en- 
tirely around the inner or porous pan. Under the latter is a pad, 
which takes up the water when necessary and feeds it to the unglazed 
tile of the inner pan, which in turn supplies the water to the cloths to 
be moistened by absorption. This patent, to my mind, clearly sets out 
the principle of the application of moisture to copying pads by means 
of a porous composition. It lacks the manner of adjusting the lid 
shown in the patent in suit, the porous composition in the cover, and 
other of the détails of the patent in suit. The patent to Razall, No. 
438,896, for a "copying pan," calls for absorbent material in the lid and 
at the bottom of the pan. It is fed from a réservoir acting automat- 
ically. The surplus water, it is stated, is absorbed by the bottom pad. 
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The spécifications seem to contemplate what complainant's expert calls 
"capillarity," rather tlian absorption, so far as any material for the pads 
is named. But the patent in ternis calls for absorbents. The lid, or 
cover, is hinged, and adapted to be turned back. The moisture moves 
from top to bottom. The Van Slyke patent, No. 456,453, granted July 
21, 1891, has the absorbents in cover and pan, with a wall across one 
end, forming an open space in which the cover could be rnade to stand 
when open. Moistening the absorbent is accomplished by pouring 
water on the pads. When it is desired to supply moisture for some 
time to corne, water is poured into the cover. A perforated plate is 
placed upon the lower absorbent. The absorbents set out in the patent 
do not corne within the terni "absorbent" as interpreted by complain- 
ant's expert. With this exception, however, this patent comes very 
near to being an anticipation of that in suit. The absorbent of the 
patent issued to Osbome April 13, 1893, for a "blotter bath," consists 
of a stone which supplies moisture to the blotters, just as in the patent 
in suit. The cover, also, serves as a weight. It differs from complain- 
ant's device in arrangement and in the fact that it has no absorbent 
material for use upon the top, or cover. 

The foregoing brief summary of the prior art will suffice to show 
the condition thereof at the date of the issue of the patent in suit. The 
défendant is operating under patent No. 714,513, granted to John M. 
Nicholas November 35, 1903, for a "copying bath." It calls for cer- 
tain détails of construction difïering in nonessentials from the patent 
in suit, resembling, as défendant insists, more nearly the prior art 
than it does that of complainant's patent. While the material used in 
the defendant's device differs în the proportion of its éléments from 
that of the complainant, it is substantially the same. Défendant was 
himself for a considérable time in the employ of the complainant, and 
acquired his knowledge of complainant's device in that way, and also 
became familiar with its désirable features. The évidence shows that 
the method of the patent in suit produced a very désirable resuit in 
the evenness of the moistening of the blotters. The advance, if any, 
by the complainant over the prior art, is necessarily very slight. The 
resuit of that advance, according to the évidence, must hâve been very 
great. The unglazed tile of Champion and the stone of Osbome, 
both, it seems to me, anticipate in part complainant's method of distrib- 
uting moisture. Both, however, lack the absorbent in the cover. Both 
are decidedly more cumbersome. Ail the prior art was open to the 
défendant. He chose complainant's device, which is still protected by 
the patent. It appears satisfactorily from the record that there was 
yet something lacking in the blotter-pad art. Free water had not 
been disposed of, and as a conséquence uneven and blurred copies were 
produced. 

The novelty of complainant's device over the prior art is slight. In- 
deed, the art itself is simple, and incapable, it would seem, of radical 
advances. Taking into considération ail the facts appearing in the 
record — the simplicity and neatness of complainant's device, the fact 
that it has supplanted the other devices and holds the market in its 
line, the fact that Nicholas was formerly in the employ of the com- 
plainant and took advantage of the information there acquired, and 
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that complainant's device had brought about a new resuit along the 
Unes of efficiency and labor — I am disposed to grant it the protection 
asked for. 

The prayer of the bill will therefore be granted. 



BENBOW-BRAMMER MFG. CO. v. WAYNE MFG. 00. 

(Circuit Court, E. D. Missouri, E. D. January 13, 1008.) 

No. 5,307. 

Patents— Anticipation— Meaws for Opeeating AVashing JIachines. 

Tlie Schroeder patent, Ko. 535,465, for means for operating wasMng 
machines, held not anticipated, valld, and infringed. 

In Equity. On final hearing. 

Taylor E. Brown (C. C. Poole, on the brief), for complainant. 
Hugh K. Wagner, for défendant. 

DYER, District Judge. This is a suit in equity praying for an 
injunction to restrain infringement of letters patent of the United 
States No. 535,465, issued to John Schroeder March 12, 1895, for 
"means for operating washing machines." The bill also prays for an 
accounting. This suit was begun while my immédiate predecessor, 
Judge Finkelnburg, was occupying this bench. At, or shortly after 
the filing the suit, application was made to Judge Finkelnburg by the 
complainant for a preliminary injunction. Upon disposing of this 
application Judge Finkelnburg said : 

"This Is a motion for the issuance of a preliminary injunction on a bill in 
equity to restrain the défendant from manufacturing or vending a washing 
machine known as the 'Winner,' alleged to be an infringement of complain- 
ant's machine, . manufactured under letters patent No. 535,465, dated March 
12, 1895, in the name of John Schroeder and assigned by him to the complain- 
ant. Complainant claims that the patent on which this action is based (the 
Schroeder patent) bas been adjudicated and sustained as to its validity by the 
Circuit Court of Api)eals for this circuit in the case of Brammer v. Schroeder, 
106 Ped. 918, 46 C. C. A. 41, on an appeal from a decree of the United States 
Circuit Court for the Southern District of lowa, reported in 98 Fed. 881, al- 
so in the Eastern District of Wisconsin, in the case of Benhow Mfg. Co. v. 
Simpson (C. C.) 132 Fed. 614, and in the récent case of Benbow Mfg. Co. v. 
Heffron (in the Northern District of New York) 144 Fed. 429. Défendant In 
its return and answer attacks the validity of complainant's patent by setting 
up a multitude of alleged anticipating patents and prior printed publications, 
and défendant also dénies infringement. Défendant claims that a large num- 
ber of thèse prior patents and publications were not presented at ail in the 
cases relied on by complainant, and that some of them, though presented, were 
not properly presented, and therefore not duly considered. At ail events, It 
Is strenuously contended by the défendant that the new évidence of prior pat- 
ents and publications now disolosed by the affidavits flled on this preliminary 
hearing Is of such a eonclusive character that, if it had been introduced in the 
former litigation, it would necessarily hâve led to a différent conclusion, there- 
by bringlng itself within the exception to the gênerai rule concernlng the ef- 
fect of prior adjudications as laid down in the Edison Electric Light Co. Case 
(C. C.) 54 Fed. 678, which bas been generally followed. As to the question of 
Infringement, it is contended that under the prior State of the art as now for 
the flrst time shown in this case, and particularly in View of the Palmer pat- 
ent, Schroeder's invention should be limited to the spécifie form of arrange- 
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ment of hls teeth or cogs. It is absolutely impossible for the court, on the 
liearing of tliis rule to show cause why a prelimiuary injuuction should not is- 
sue, to go etaboi-ately into tlie considération of tlie nature, opération, and légal 
efCect of the vast number of prior anticipating patents aud publications set 
up by the respondent. I hâve, however, read ail the affldavits submitted on 
both sides, and to some estent examined the patents upon which respondent 
relies, especially the Palmer patent, which is particularly relied upon by the 
défendant. Upon the proofs submitted by the record as it stands at présent, I 
cannot say that tlie right or the infringement is so clear from doubt as to 
warrant the tssuance of a preliniinary injunction if complainant can be other- 
wise protected. The évidence as to infringement aud anticipation upon which 
the court is called upon to pass is largely and necessarily ex parte, and I tliinl»; 
it unwise to arrest defendant's business altogether, in advance of a full hear- 
iug when the damage which complainant may sustain can be compensated in 
money. It seems to me, therefore, that complainant may be protected by a 
bond and periodical accounts of sales. The court must exercise its discrétion 
in following that course which appears most conducive to justice to both par- 
ties. The order will therefore be that if défendant will on or before the 6th 
day of July, 1906, give bond in the suni of $10,000, with good and sufflcient 
surety, to be approved by the court or the clerk thereof, conditioned that the 
défendant will pay or cause to be paid to complainant ail damages, profits, 
and costs, judgments, or avvards that may be adjudged, ordered, or found in 
favor of the said complainant and agaiust the said défendant, if any, upon the 
final liearing of this cause on account of infringing tlie letters patent describcd 
in the bill of coniplaint, and if défendant will file with the clerk of this court 
withiu 30 days, and every 30 days thereafter, a sworu stntement setting forth 
the number of the alleged infringing machines sold under the name of 'Win- 
ner,' or other naines, during the 30 days theii last past, togetlier with tlie 
number of machines then on haiid, then a writ of preliminary injunction pray- 
od for by complainant shall not issue until the further order of the court or a 
jndge thereof. But, should défendant fail or refuse to furnish said bond or 
file said statements wlthin the time fixed herein, then and in sueh case a tem- 
porary writ of injunction shall issue restraining the défendant, its olflcers, 
agents, clerks, and employés, uutil the further order of this court, from selllng 
or causing to be sold, giving away, or disposing of in any manner of the wash- 
ing machines described in complainant's bill as infringing machines, or which 
in any manner are coustructed in accordance with or embodying the invention 
set forth and claiined in complainant's letters patent No. 335,40.5, providing 
that said temporary injunction shall not issue until the complainant bas filed 
a bond in the pénal snm of $10,000, to be approved by the court or clerk, with 
good and sufficient sureties, conditioned that, if upon final hearing said bill of 
complalnt be dismissed (or want of equity or other cause, complainant will 
pay to the défendant such damages, if any, as défendant may hâve sustained in 
conséquence of the issnance of said injunction or tlie interruption of its busi- 
ness during the time that such temporary injunction shall remain in force." 

The défendant gave the bond required, and has otherwise, as it 
appears, complied with the order of the court then made, The case 
is before me on final proofs. The same was argued at great length 
orally and on briefs. 

The validity of the patent in question has been upheld by various 
courts of the United States, and especially by the Circuit Court of 
Appeals for the Eighth Circuit, in the case of Brammer v. Schroeder, 
106 Fed. 918, 46 C. C. A. 41. It is insisted by the défendant hère 
that a case entirely différent from the one decided by the Court of 
Appeals above referred to is presented by the record in this case. 
This is true in a measure only. The only substantial difiference lies 
in the fact that the défendant (with the view of showing the state of 
the art at the time the patent was issued to Schroeder) pleads other 
and différent patents from those relied upon in the case before the 



BENBOW-BRAMMER MFG. CO. V. WAYNE MFG. CO. 561 

Court of Appeals. By thèse additional patents, so pleaded, it is in- 
sisted by the défendant that the patent of Schroeder was clearly antici- 
pated. One of thèse patents, to wit, the Palmer patent, is relied upon 
hère (as it was before Judge Finkehiburg) as showing anticipation. 
This particular patent was not before the Court of Appeals in the case 
of Brammer v. Schroeder, but it was before Judge Ray in the Heffron- 
Tanner Co. Case (C. C.) 144 Fed. 429. In référence to that particular 
patent Judge Ray says: 

"ïhe défendant urges the Palmer patent, No. ■'Ï04,549, granted Soptember 2, 
1884, to Frank L. Palmer, of New London, Conn., for 'mechanical niovement,' 
as a complète anticipation. The clainiK of the i)atent read as tollows : 

" '1. ïhe combination, with a body capable of movemeut in planes transverse 
to eacli other, and bearing on its surface a jjattern rack or track. of a positive- 
ly-operating engaging device occiijiying a flxed position and actiug ui)on said 
rack or track, substantially as and for the purpose lierein described. 

" '2. ïhe combination. with a body capable of niovement in planes transverse 
to each other, and bearing upon its surface a pattern rack or track and an 
adjacent guide, of a positively-operating engaging device, occupying a flxed 
position and acting upon the rack or track, and a pin or tracker connected witlj 
said device and fittlng said guide, substantially as lierein described. 

" '3. The combination, with a body capable of niovement in planes transverse 
to each other and bearing on Its surface a pattern rack or track, of a jiositive- 
ly-rotated shaft in a flxed bearing, and a wheel tliereon engaging with said 
rack or track, substantially as lierein described. 

" '4. The combination, with a body capable of niovement in planes transverse 
to each other, and having on its surface a pattci'n-rack, of a positi^'ely-rotating 
shaft in a flxed bearing. and a spur-pinion tliereon engaging with said rack, 
substantially as herein described. 

" '5. ïhe combination, with a cylinder capable of free rotation and longitudi- 
nal niovement, and bearing on its surface a pattern rack or track, of a posl- 
tively-operating engaging device occupying a flxed position and acting upon 
said pattern rack or track, substantially as herein described. 

" '6. The combination with a cylinder capable of rotation and longitudinal 
movement. and bearing upon it a pattern rack or track and an adjacent guide, 
of a positlvely-operating engaging device occupying a flxed position and act- 
ing on the pattern rack or track, and a pin or tracker connected with said 
engaging device and fltting said guide, substantially as herein described. 

'■ '7. The combination, with a cylinder capal)le of rotation and longitudinal 
movement, and having upon It a pattern rack or tracli, of a positively-rotating 
shaft jii a flxed bearing, and a wheel tliereon engaging the said rack or track, 
substantially as herein described. 

" '8. The combination, with a cylinder capalile of rotation and longitudinal 
movement, and bearing on it a pattern rack, of a positivelj'-rotating shaft in a 
flxed bearing, and a spur-pinion on said shaft, engaging with said rack, sub- 
stantially as herein described.' 

"This patent was duly assigned to tlie H. F. P>ramnier Manufacturing Com- 
pany, an lowa corporation, a licensee of complainant under the Schroeder pat- 
ent, on the 12th day of April, 1901. Claim 1 of the patent in suit, as original- 
ly made, was rejected on Minuenieyer reissue 11.H20, April 4, 1893, and ô04.- 
989, September 12, 1893, and on Morris, 22,445, December 28, 1898. Claini 2 
was tliought allowable. I)eceml)er 3, 1894, a substitute for claim 1 was flled 
and claim 2 was amended. The new clahn 1 read as follows : 

" '1. A vertical operating shaft, and a cylinder ])laeed upon said shaft and 
having a rising and falling movement thereon, and teeth or cogs upon its side, 
and through which teeth or cogs a rotary reciprocating motion is iinparted to 
the shaft ; conibined with the driving shaft, having means for revolving it at- 
tached to one end ; and a wheel for engaging the teeth on the cylinder at the 
other, the driving shaft being turued continuously in one direction, substan- 
tially as shown.' 

"December 8, 1894, this new claini 1 was rejected on Palmer No. 304,549, 
September 2, 1894. December 17, 1894, the old claims were erased, and the 

1.j7 F.— 3G 
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clalms as they now stand of the patent in suit were s.ubstituted and then al- 
lowed. It tlius appears tliat the Palmer patent was fully considered by the 
Patent Office In allowing the claims in suit, and were not regarded as anticipa- 
tions. Thèse facts are entitled to thelr proper weight. On the whole I am 
satisfled that the défense of anticipation is not made out, and that eomplain- 
ant's patent 1» valid." 

Other patents not before the Court of Appeals or before Judge Ray, 
but pleaded and insisted upon in this case, hâve received considération. 
None of thèse in my opinion show any vahd défense to the complain- 
ant's cause of action. At least they are not more persuasive than those 
before the Court of Appeals and before Judge Ray in the cases above 
referred to. It is my duty to followr the décision made by the Court 
of Appeals, as I understand it. 

That court having upheld the validity of the Schroeder patent, and 
this court having found that the record in the présent case makes no 
greater showing of "anticipation" by additions, patents, or exhibits 
than was shown in the case before the Court of Appeals, and in the 
case before Judge Ray, it follows that the prayer of complainant for 
an injunction and accounting must be granted. It is so ordered. 
Henry T. Kent, Esq., is appointed spécial master to take the account, 
in accordance with the prayer of the bill. 



CLEVELAND FOUNDRY CO. et al. v. AMEÏUCAN STOVE CO. 

(Circuit Court, N. D. Ohio, E. D. April 25, 1907.) 

No. 6,905. 

Patents— iNFBiNGEMENT—OiL Bueneb. 

The Jeavons patent, No. 475,401, for an oil bumer, clalm 1, was not 
anticipated, was the invention of the patentée, and is valid ; also held In- 
frlnged. 

In Equity. On final hearing. 

Bakev^rell & Byrnes and T. H. Bushnell, for complainants. 
A. S. Pattison and T. H. Garry, for défendant. 

TAYLER, District Judge. This case is before the court on final 
hearing. The bill of complaint charges infringement of the Jeavons 
patent, No. 475,401, claim 1. The answer dénies the validity of the 
patent, and dénies infringement. Several other défenses are set up, 
viz. : That Jeavons was not the inventer of the device ; that there is no 
proof that the alleged infringing devices were defendant's; and that 
complainant is estopped from maintaining the suit. 

The validity of claim 1 of this patent was passed upon by the Cir- 
cuit Court of Appeals in the case of Cleveland Foundry Company et al. 
V. Détroit Vapor Stove Company, 131 Fed. 853, 68 C. C. A. 233. It 
was there held that claim 1 was not anticipated and is valid. Counsel 
for défendant, while admitting the conclusiveness of the décision of the 
Circuit Court of Appeals, insists that there is new évidence in this case 
showing anticipation of complainants' patent. It is enough to say in 
reply to this contention that the record before me does not show that 
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the alleged new évidence was not before the court in the former case. 
The question of anticipation was fully and carefuHy considered, the 
history of the art was elaborately discussed by counsel and the court, 
and I think it must be tal<en as conclusively decided, at least so far as 
this court is concernéd, that the claim now in controversy is vahd. 

We corne now to the question of infringement. The claim of the 
patent upon which this suit is based is as follows: 

"A hydrocarbon-vapor burner consisting of a vapor-holder constructed foi 
the free and miiform distribution of the vapor therein by gravity, and having 
a free opening for the escape of vapor, in combination with perforated com- 
bustion-walls having a flame-spaee between them, in communication with the 
sald holder, substantially as described." 

The défendant makes what it calls a "wickless" oil stove, in which 
there is an annular "burner bowl," into which oil is fed by means of a 
valve. Within the burner bowl and filling part of the space is a mov- 
able annular wick or lighting ring of asbestos. While called a wick, it 
is not a true wick, since its capillary action is slight. It serves chiefly 
as a convenient instrument to initiate a flame and beat up the burner 
trough so as to vaporize the oil as it flows into the trough. The com- 
plainants' patent covers a device wherein, in combination with the com- 
bustion walls, there is a uniform distribution of oil vapor by gravity. 
As a fuU description of the patented device appears in the opinion of 
Judge Swan in 131 Fed. 740, and in the opinion of the Circuit Court 
of Appeals at page 853 of 131 Fed., 68 C. C. A. 233, it is unnecessary 
to repeat it hère. An examination of the testimony and of the burners 
exhibited on this hearing convinces me that in the patented device and 
in the several devices made or sold by the défendants this oil vapor, 
in ail cases where the flame is not of maximum smokeless height, is 
produced at or near the point where the oil enters the trough, and from 
there is distributed by gravity with substantial uniformity over the 
whole ciraimference of the trough, and that the opération of thèse 
stoves, so far as regulating the flame to any height less than the max- 
imum is concernéd, is absolutely dépendent upon some portion of the 
burner trough being oil dry, but fed by a latéral flow of oil vapor by 
gravity from the point where it is generated to other parts of the 
trough or burner ring. There is no other possible way of regulating 
the height of the flame, since the capillarity of the lighting ring is in- 
sufScient to convey the oil to distant points rapidly enough, and be- 
cause, after the stove is once lighted, it opérâtes satisfactorily either 
with a fragment of a lighting ring or with absolutely no lighting ring. 

Referring to the infringing devices, it seems to be conclusively es- 
tablished, paraphrasing somewhat the statement of one of the expert 
witnesses, that the experiments show that oil vapors flow by gravity 
from one part of the burner trough to another part; that the partial 
dryness or partial wetness of the burner trough does not interfère with 
the uniformity of the flame; that the présence of the lighting ring 
does not prevent the free flow of vapor around the burner-trough 
by the action of gravity; and that this proof is "as satisfactory and 
complète as is the proof of the existence of objects detected by the 
sensés." It also appears conclusively that no lamp whose flame can- 
not be controlled by the amount of oil admitted would be useful or 
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marketable: that, if there is no flow of vapor when the flame is at 
maximum height, yet there is such flow at ail other times ; and that 
it is absolutely necessary in a iiseful flame that it be capable of great 
variation in height and beat. If, therefore, there is any diiïerence in 
the method- of action in the patented and the infringing devices, the 
difiference is one of degree, and not of kind. 

The claim that Jeavons was not the inventer of the device is without 
merit. This claim is based upon the assertion that in an application in 
Canada, some years after the application in this country, Jeavons and 
one Lannert described the same device as "our invention." Jeavons 
testified in this case that he was the sole inventor. I quote from page 
397 of complainant's record: 

"This Cauadian patent mentioned embodies tlie matter of two distinct 
TJnlted States patents, one of tlie United States patents of wliicli I was tlie 
sole Inventor being for a device of the patent in suit, tlie otlier United States 
patent being for a matter tliat was iuvented jointly by John A. Lannert and 
myself. At the time of applyiug for Canadiau patents, we were advised by 
the patent attorney that it was the practice, and that it was permissible, to 
incorporate two or more distinct inventions in a single Canadian patent where 
their subjeet-matter was related. This was done in the case above mentioned, 
my understanding being that the matter covered by the Canadian patent was 
not a joint invention, but an invention or inventions with two inventors, and 
wliere the matter contributed by eacli inventer miglit bave been inveuted 
separately and distinctly by eaeh one." 

There was no other proof on the subject, but counsel for défendant 
attach some probative significance to the fact that neither Lannert nor 
the attorney who drew up the spécifications of the Canadian patent 
was called to testify and corroborate Jeavons. Under the state of the 
proof he needed no corroboration. It would be a very arbitrary exer- 
cise of power to déclare that, under the circumstances as shown, 
Jeavons committed perjury as a witness in this case. 

Nor do I find any merit in the claim of estoppel. This is a claim 
based on an arrangement entered into between complainant and other 
manufacturers of oil stoves, including the défendant, whereby au- 
thority was given by complainant to the other manufacturers to use 
certain patents. It is enough to say that there was a studied and ex- 
plicit exclusion of this patent from the terms of the assignments and 
licenses under which the défendant claims the estoppel arose. 

A decree may be entered in accordance with this opinion and for an 



EXPANDED METAL CO. v. GENERAL FIREPROOFIKG CO. 

(Circuit Court, N. 1). Ohio, E. D. August 0, 1907.) 

No. 0,657. 

Patents— Invention— Process of Bxpanding Sheet Metai,. 

The Golding patent, No. 527,242, for a process of mailing open or reticu- 
lated sheet métal work by slittlng and stretching the sheet at the same 
time, is void for laek of patentable invention, in tliat it describes merely 
an abstract idea without suftielently disclosing nieans by wliich it may be 
put into practice. 

[Ed. Note. — For cases in i^oint, see Cent. Dig. vol. 38, Patents, § 34.] 



UNITED STATES V. INDIANA HARBOK E. CO. 505 

In Equity. On final hearing. 

Munday, Evarts & Adcock and Ernest Howard Hunter, for com- 
plainant. 

Dickerson, Brown, Raegner & Binney, Bakewell & Byrnes, and 
T. H. Bushnell, for défendant. 

TAYLER, District Judge. The bill in this case charges the dé- 
fendant with infringement of patent No. 537,242 granted to John F. 
Golding October 9, 1894, for a method of making expanded sheet 
métal. The claim of the patent is as follows : 

"The hereln described method of making open or reticiilated métal work, 
which consists iu siniultaueoiisly slittiug sind heuding jwrtions of a plate or 
sheet of métal iu sueli mamier as to stretch or elongate the bars Connecting the 
slit portions and l)ody of the slieet or plate, and then similarly slittiug and 
bending in places alternate to the tirst-mentloned portions, thus producing the 
flnished expanded sheet métal of the saine length as that of tUe original sheet 
or plate, substantially as deseribed." 

The history of the art involved in the manufacture of expanded 
métal discloses a large number of patents and devices, and shows 
constant and high developmeiit. The feature of the patent in suit 
which the complainant claims is involved is the stretching of the métal 
.strands simultaneously with the act of cutting them from the body 
of the sheet. The patent is not for a machine, but is for a method. 
It seems to be merely the proclamation of an idea. The patentée later 
devised, and obtained a patent for, a machine suitably accomplishing 
the purpose. 

The question of the validity of the patent in suit came up before 
the United States Circuit Court for the Eastern District of Pennsyl- 
vania, where the patent was held to be valid. Expanded Métal Co. 
V. Bradford fC. C.) 136 Fed. 870. On appeal to the Circuit Court 
of Appeals the décision of the lower court was reversed, and the 
patent held to be invalid. Bradford et al. v. Expanded Métal Com- 
pany et al., 146 Fed. 984, 77 C. C. A. 330. The opinion in that case, 
rendered by Judge Dallas, seems to me to correctly state the prin- 
ciples applicable to the facts in this case, and, with a référence to 
both cases for a statement of the facts, and to the reasoning of ftidge 
Dallas for the grounds upon which my opinion is based, there is no 
necessity for anything further being said. 

An order may, therefore, be entered dismissing the bill. 



UNITED STATES v. INDIANA HARBOK R. CO. 

(District Court, N. D. Illinois. November 20, 11)00.) 

Cabrieks— Safeïy Appliance Act— Action for Violation. 

If diligence ou the part of au Interstate carrier to provide and main- 
tain its equipment in accordance with the requirements of Safotv Appli- 
ance Act Hardi 2, 1803, c. ISXi. § 0. 27 Stat. il:a [U. S. Comp. St. 1901. 
p. 3175], be recognized as a défense to an action to reeover the prescribed 
penalty for operatiug a car not so equipped, it inust be the liigliest form 
of diligence and care; and where a défendant railroad conipany received 
a car, and moved it over its line but a few miles, when the coupler was 
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found to be inoperatlve, it bas the burden of proof to show that It made 
proper inspectloa of the car when recelved, and tliat the defeet did not 
then exist 



IvANDIS, District Judge. This îs an action to recover the statutory 
penalty of $100 for the defendant's alleged failure to complv with the 
safety car coupler act. Act March 2, 1893, c. 196, § 6, 21 Stat. 532 
[U. S. Comp. St. 1901, p. 3175]. The facts are: The railvvay com- 
pany hauled a freight car from a point in Indiana to destination in 
Illinois, at which latter place the coupling device was observed by a 
government inspecter to be out of repair, so that it could not be op- 
erated without the railway employé going between the rails. That the 
car was moved while in this defective condition is not denied, but the 
défendant resists the imposition of the penalty on the ground, as sought 
to be established by évidence, that the car was in proper condition at 
the beginning of the journey; the inference being that the defeet, 
which was occasioned by the loss of a devis pin, resulted from han- 
dling the car en route. In opposition to this contention, it is urged by 
the government that it is no défense to a prosecution of this charac- 
ter that the carrier exercised diligence to provide and maintain its 
equipment with safety appliances, as required by the act. 

Whether or not this is the true rule, the testimony shows that even 
on the theory of diligence the railway company failed in the discharge 
of its duty. The car came to the Indiana Harbor Road from another 
carrier at a junction point. Hère the défendant maintained a car in- 
spector, who testified that, before cars were moved from there by his 
company, he "customarily," or "usually," or "generally," made an ex- 
amination of the coupling apparatus, which examination consisted of 
looking at the coupler and lifting the lever. If such inspection dis- 
closed no defeet, the inspecter passed the car ; otherwise he made a rec- 
ord of the fact in a book kept for that purpose, and the repairs were 
made before the car was moved. The witness did not recall the par- 
ticular car in question, but his book contained no record of the car, 
which indicated that his inspection showed the appliances to be in good 
condition. 

Even assuming the government's view of the law to be wrong, the 
finding in this case must be against the railway company on the ques- 
tion of fact. The distance traveled by the car over defendant's track 
was but a few miles. If, at the initial point, the pin had been in place 
and properly fastened, it is not probable that it would hâve been dis- 
placed by the ordinary handling of the car to destination. The fact 
that the pin was missing at the end of the journey is strongly indicative 
that the defeet existed at the point of origin ; that is to say, that the 
pin either was not then présent, or was so badly worn or loosened that 
proper inspection would hâve disclosed the fact. If diligence is to be 
recognized as a défense, certainly it must be the highest form of dili- 
gence. Without regard to what the rule of liability may be, the exer- 
cise of the greatest care in the matter of equipment and maintenance 
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will keep coupling appliances in such condition as to exclude, except 
in very remote instances, the necessity of prosecutions for the enforce- 
ment of the act. 

Let an order be entered in accordance with tliese views. 



In re SWEETSER. 

(Circuit Court, D. Massachusetts. November 22, 1907.) 

No. 3Î7. 

1. Bankruptcy — Appellate Jurisdiction — Act of I8G7. 

A circuit court lias jurisdiction ot a pétition to revise the action of a 
district court under Banl^r. Act 1867, c. 176, 14 Stat. 517, hy virtue of 
the supervisory power given it liy Kev. St. § 4986, the Circuit Courts of 
Appeals being vested with jurisdiction oniy as to such matters as may be 
brought up by a technical appeal or writ of error. 

[Ed. Note. — Appeal and review in banliruptcy cases, see note to In re 
Eggert, 43 O. C. A. 9.] 

2. Same — Assignées— PuBCHASE of Claims. 

An assignée or trustée in banliruptcy cannot be permitted to malie a 
profit eut of his trust, and where he bas purchased a claim against the 
estate for less than its face value dividends wiil be allovred thereon only 
to the extent of the amount paid therefor with interest, even though he 
has transferred the ciaim to another. 

In Equity. On pétition of John C. Hammond to revise certain rul- 
ings, findings, and decrees of the District Court. 
See 131 Fed. 567 ; 130 Fed. 103. 

Hollis R. Bailey, for petitioner John C. Hammond. 
Warren Ozro Kyle, for W. B. H. Dowse and Fred Joy. 

PUTNAM, Circuit Judge. We regard this proceeding as revisory 
under the statute of bankruptcy of 1867. Chapter 17G, 14 Stat. 517. 
Following our proneness to accept décisions of the Circuit Courts of 
Appeals of the other circuits, on the question of jurisdiction in this 
court, we feel bound by the décision of the Circuit Court of Appeals 
for the Second Circuit in Hutchins v. Briggs, 61 Fed. 498, 9 C. C. A. 
585, to the efïect that we hâve jurisdiction. We cannot find that this 
case has ever been disapproved. Our own reflections bring us to the 
same resuit. The Circuit Courts of Appeals are given jurisdiction 
only when the matter may come up on appeal or writ of error. Those 
words are used technically; and, therefore, as they hâve no jurisdic- 
tion of supervisory proceedings under the act of 1867, the Circuit 
Courts niust hâve. 

In regard to the rule formulated by this court under the act of 1867 
as to the time of filing supervisory pétitions, the order entered on June 
37, 1894, repealing our then existing rules, extended only so far as 
their subject-matter was covered by the rules that day entered, A 
then-existing rule limited the time of the filing in this court of revisory 
pétitions to 10 days, and the new rules then entered did not touch 
this topic. Consequently, the old rule in référence thereto still remains 
in force. Moreover, by analogy to the limitation in the act of 1867 
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with référence to writs of error and appeals, tlie 10-dâys limitation in 
regard to them applies to pétitions for revision, as has been decided 
concerning- a similar topic under the Bankruptcy Act of Jtdy, 1898, c. 
541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]. In view of the 10- 
days limitation this court has jurisdiction to revise the proceedings in 
the District Court of July 30, 1907. Ail the other proceedings of the 
District Court brought to our attention were more than 10 days be- 
fore this supervisory pétition was filed, so we bave no jurisdiction with 
référence to them. 

We may add, however, that we would not, under the circumstances, 
undertake to revise the District Court in refusing to reniove existing 
assignées or to appoint trustées. That court has ample power to 
require the assignées to give additional bond if any is required, on ac- 
count of the amount of the estate as it now exists. If application is 
made to it to require the assignées to ;sive a new bond, and it refuses 
to do so, then application may be made to this court with regard to 
that topic. Aside from that, any question of removing assignées or 
appointing trustées is so peculiarly an administrative one, and involves 
so thorough a knowledge of the condition of the estate being adminis- 
tered, that an appellate tribunal ought not to interfère in regard there- 
to unless a sharp question of law is raised, or the demand for revision 
is very peremptory. The circumstances of the présent case show no 
ground for doubting the présent assignées ; and, on the other hand, 
they seem to indicate that, if the substantial topic presented to us was 
disposed of, the estate might be very quickly wound up, while change 
of administration would involve unnecessary delay, and probably very 
considérable additional expenditure and needless accumulation of al- 
lowances. We feel justifîed in making thèse observations, although 
strictly we hâve no jurisdiction in référence thereto, in order that it 
may not be imagined that we are seeking to cover the case by any tech- 
nical excuse. 

The only substantial question before us arises as foUows : Certain 
persons named hère as the Dollivers proved a claim against the es- 
tate, and afterwards transferred it to the assignées or one of them for 
a sum supposed to be less than par. After holding it for some time, 
the assignée or assignées, as the case may be, assigned the claim to 
Joy and Linscott, who were permitted by the référée or register to 
be substituted for the Dollivers. The question came before the Dis- 
trict Court for revision, and the conclusions of the District Court may 
well be considered as leaving Joy and lyinscott entitled to receive 
dividends on the whole claim, which, as the estate now stands, would 
thus be paid in full. We are not clear from the record whether or not 
the point which we now state was brought to the attention of that 
court, or was intended to be disposed of by it; but the law is settled 
beyond doubt that no person occupying a position of a trustée or quasi 
trustée can make a profit out of his trust or quasi trust. Such a con- 
clusion, if it needed any support from the authorities, is the necessary 
resuit of the décision of the Circuit Court of Appeals for this circuit 
in Leighton v. Kennedy, 129 Fed. 737, 739, 740, 64 C. C. A. 265, in 
an opinion passed down on April 14, 1904. The underlying principle 
of equity in this regard is a masterful one, as fully explained and ap- 
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plied by this court in Bay State Gas Co. v. Rogers, 147 Fed. 557, de- 
cided on July 18, 1906. Therefore it is the opinion of tlie court that 
there should be an order limiting ail dividends on the claim referred to 
to such an amount as will cover vvhat was in fact actually paid by 
the assignée or assignées for it, vvith interest from the date of the pay- 
ment at 6 per cent. In other words, there should be an order wliich 
would enable the présent holders of the claim to receive exactly such 
an amount as would make the assignée or assignées good if they still 
held the claim, and nothing more. 

The pétition cornes before us on demurrer. We can dismiss ail the 
matters covered by the pétition except the question of what, amount of 
dividend should be paid on the claim formerly owned by the Dollivers. 
As to that we can express our views of the order which will be en- 
tered if, on the case being perfected, it présents the same aspects which 
it now présents ; and this we hâve donc. We hâve referred to the 
opinion of July 30, 1907, which covers the topic, but there is no alléga- 
tion in the pétition that any order was entered in accordance therewith. 
Therefore, as the case now stands, there will be a final decree sustain- 
ing the demurrers as to ail matters covered by the pending pétition, 
unless the petitioner amends his pétition on or before the second day of 
December next, alleging an order in conformity with the opinion filed 
by the District Court on July 30, 1907, and, in connection with the 
amendment, pays costs of this pétition to the date of the amendment. 
If such amendment is made, the pétition will go to a hearing on answer 
to be filed by the respondents with référence to the question as to the 
amount of dividends to be paid on the claim proved by the Dollivers, 
and on such proofs as may be oiïered by the parties pro and con with- 
in such time or times as will be fixed by the court on application of 
the parties. There will be a final decree in any event dismissing the 
pétition as to ail other matters. 

Demurrer sustained, with leave to petitioner to amend on payment 
of costs, and for further proceedings, ail in accordance with the opinion 
passed down this day. 



rXITED STAÏES v. IIAMILÏOX. 

(Circuit Court, S. D. New Yorli. October 15, 1007.) 

Aliens — Offenses — False Represextaïios of Citizensiiip— "Duly" Admit- 

TED DEFIXED. 

lu the provision of Rev. St. § .5428 [ÎJ. S. Coiup. St. 1001, p. 3070]. mail- 
ing it a ei-imiiial offense for any iiorson to falsely rejiresent liimself to bo 
a citizen of tlie United States for juiy fraudulout purpose "witliout liav- 
ing been duly admitted to citizensiiip," tlie word "duly" applies to resu- 
larity and compliance with requireineuts, rallier than to tho truth of the 
facts involved in the admission, and where the person chai'fied was grant- 
ed a certiflcate of eitizeushi]) hy an order of court, both of whicli are regu- 
lar in fonn and hâve not been vacated, it is imiiossible to ehiU'ge "unlaw- 
ful use" based solely upon a further allégation of knowledge that the cer- 
tiflcate had not been "duly" made. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, pp. 
22.50-22(;0.:i 
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On Demurrer to Indictment. 

Henry L,. Stimson, U. S. Atty., and Francis W. Bird, Asst. U. S. 
Atty. 

Frank A. Acer and Dennis F. O'Brien, for défendant. 

CHATFIELD, District Judge. The demurrers will be overruled. 
As to count 2, the charge is that the défendant knowingly and unlaw- 
fully represented himself to be a citizen of the United States without 
having been duly admitted. This charge is plainly not properly made 
upon the facts shown. While good in form, it is inconsistent with the 
situation shown by the other counts. The order of the court, the ac- 
companying affidavits, and the certificate of citizenship were regular in 
form, and, until vacated and set aside, cannot be attacked collaterally, 
even on a criminal charge. The défendant is a citizen so far as his 
papers go, and thèse papers were "duly" obtained so far as their form 
is concerned. The provisions of section 5428, Rev. St. [U. S. Comp. 
St. 1901, p.3670], do not meet the situation shown in the count. The 
Word "duly" applies to regularity and compliance with requirements, 
rather than to the truth of the facts set forth. 

Count 2 should be dismissed, and as to counts 1 and 3 the défend- 
ant must plead ; but may hâve a bill of particulars as to the illégal use. 



LOGAN & BBYAN V. POSTAL TELEGRAPH & CABLE CO. et al. 

(Circuit Court, E. D. Arlcaiisas, W. D. January 2, 1908.) 

No. 1,620. 

1. Courts — States— Action Against— Injunction— Cbiminai. Peoceedings. 

An action against the Attorney General and prosecuting offlcers of a 
State to enjom them from instltuting criminal proceedings is in effect an 
action against the state, and eannot be maintained in a court of the 
United States under the eleventh amendment to the Constitution. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 84414. 

Fédéral jurisdiction of sults against state, see note to Tindall v. Wesley, 
13 C. C. A. 165.] 

2. iNJUNCnON— Cbiminal Pbosecutions. 

A court of equlty has no power to restraln criminal proceedings, e-xeept 
when the equlty proceedings are merely ancillary to proceedings already 
pending, or where property rights would be destroyed or reudered worth- 
less by such criminal proceedings. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 27, Injunctlon, |§ 
178, 179. 

Kestrainlng criminal proceedings, see note to Arbuckle v. Blaekburn, 
51 C. C. A. 133.] 
8. Appeaeance— Effect— Waiver. 

The right of a défendant. In an action In which the jurisdiction of a 
national court is Invoked upon the ground that a fédéral question is in- 
volved, to be sued in the district of which it is an inhabitant, is not ju- 
risdietiona], but merely a privilège which may be walved ; and by entei-- 
Ing an appearanee generally and pleading to the merits the exemption is 
vvaived. 

[Ed. Note. — ^Por cases In point, see Cent. Dig. vol. 3, Appearanee, §§ 70- 
90.] 
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4. COKSTITUTIONAL LiAW— DuE PEOCESS OF LaW. 

A statute making certain aets prima facie évidence of guilt is not un- 
constitutlonal as depriving a person of liis liberty without due process of 
iaw, if lie is permitted to rebut tiiat presumption by proper proofs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, § 75G.] 

5. Same. 

ïhere is nothing in the Constitution o£ the United States whieh pro- 
hibits a state from prescribing the évidence which is to be received in its 
courts, if the party is given an opportunity to explaiu away the prima 
facie presumptions of the statute. 

[Ed. Note. — B^or cases in point, see Cent. Dig. vol. 10, Constitutional 
Lavi^, § 75a.] 

6. Gamino— Marginal Transactions— Régulation— Police Poweh. 

Under the police power every state has the right to déclare dealings in 
futures on margins gambllng, and to prohibit them within its borders. 

7. Constitutional Law— Police Poweb. 

Under the police povyer every state has the power to détermine what is 
injurions to public health or morals ; but courts may look at the sub- 
stance of things, and if a statute purporting to hâve been enacted to pro- 
tect the public morals has no real or substantial relation to that object, 
or is a palpable invasion of rights secured by the fundamental law, it is 
the duty of the courts to so adjudge, and thereby give efCect to the Con- 
stitution. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, § 148.] 

8. Same— Impairmbxt of Conïkacts. 

Contracts permitting lotteries or dealings which are declared by later 
statute to be gambling or are harmful to the morals of the people, and 
for which déclaration there is substantial ground, are not within the pro- 
tection of the Constitution of the United States prohibiting the impair- 
ment of contracts. They belong to the class of objects which demand the 
application of the maxim, "Sains populi suprema lex," and can no more 
be bargained away than the iwlice power itself. 

9. Sajie— Police Poweb. 

Under the police power it is within the power of a state to exclude 
everything which is dangerous to its citizens, their health or morals, or 
whieh may cause them to be defrauded. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, § 148.] 

10. COMMEKOE— InTEKSTATE COMMEKCE. 

Acts of a state in the proper exercise of its police power will not be 
declared void under the commerce clause of the Constitution of the Unit- 
ed States even if they do incidentally aft'ect Interstate commerce, if their 
main purpose is to protect its people against wrong and f raud, or against 
contagions diseases, or acts which will corrupt their morals. 

11. Constitutional Law— Statutes— Consteuction. 

To justify a court in declaring an act of a Législature void, as being in 
conflict with the Constitution, it is not enough that the statute goes to the 
verge of constitutional power. It must appear clearly that it goes beyond 
the power. In case of real doubt, the law must be sustained. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, § 46.] 

12. Specifio Pebfosmance— Unlawful Contract. 

Courts will refuse to enforce a contract, although lawful and enforce- 
able in the courts of the nation where it is entered into and is to be per- 
formed, if it is against the public policy of the state in which it is sought 
to enforce it 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 56, 173.] 
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13. CoNTRACTS— Public Policy. 

The public policy of a govenimeiit Is to be found in the statutes, or, In 
the absence of a statute, iu the décisions of its courts ; but wliere the law- 
maklng power speaks upon a partieular subject over which it bas c-on- 
stitutional power to legislate, public policy in such a case is what the 
statute enacts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 498.] 
(Syllabus by the Court.) 

On Demurrers to Bill. 

. Complainants. in their bill, allège : That tliey are commission merchants 
in Chicago, and tliat under tlie express terms of their articles of copartner- 
ship eaeh and every meniber of the firni is expressly prohibited, both upon an 
individual account and in the name of the flrui, from engagiug iu any manner 
whatsoever, direetly or indirectly, in spéculative dealings relating in any way 
to the business of the flrm and in any and ail the articles of trade or com- 
merce in which the flrm or any of its members are in any way authoriaed to 
buy or sell, or in any way deal In, upon any of the exehanges of the Board 
of Trade hereinafter referred to, or in any other commodity or thing, or in 
any place whatsoever. That the l'ostal ïelegraph & Cable Company is a cor- 
poration created by the state of Texas, engaged iu the telegrapli business, and 
the other défendants are, respectively, the Attorney General of the state of Ar- 
kausas and prosecuting attomeys for certain judicial circuits of tliat state. 
That complainants are now, and bave beeu for some time past, monibers of 
the Board of Trade of Chicago, tlie New York and New Orléans Cottou Ex- 
changes, and the New York Stwk Exehange. That by contract entered into 
I)rior to .Tanuaiy 8, 1907, the défendant telegrapli company did, under and by 
authoritj' of the powers it possessed, agrée witli complainants for the trans- 
mission of ail quotations of the différent exchanges before mentioued, and 
leasing of private wires for such transmission of ail messages relating to 
their business, including quotations of priées. That the telegraph company 
had duly accepted the provisions of the acts of Oongress relating to telegraph 
companies, and In pursuance thereof built its Unes, Connecting them with the 
cities where said exchanges are located and certain places in the state of Ar- 
kansas wlaere complainants had correspondeuts located, and had also com- 
plied with ail the laws of the state of Arkansas governing such corporations. 
That prior to January, 1907, complainants had entered into a contract with 
the said telegraph company for leases of private wires from the cities where 
said exchanges were located and a number of places in the state of Arkansas 
where complainants had correspondents ; and thereupon they established, in 
connection with tlieir business, certain offices in varions places in. the state of 
.\rkansas for the purpose of transmitting over said leased wires ail messages 
relating to their business. 

The bill sets ont fully the charters, régulations, and by-laws of the varions 
exchanges of which they are members as aforesaid, which show that contracts 
for future delivery of the varions articles and products were rogularly made ; 
that the quotations of thèse places are collected by them and l'urnishal to the 
telegrajih company, but upon condition that such quotations are not to be fur- 
nislied by it to bucket shops or places where they are used as a basis for I)ets 
or illégal contracts of any klnd, or where the contracts are to be settled mere- 
ly by the différence in priée, and not by actual delivery ; that complainants 
had for some time prior to .January 1, 1907, under their contract with the 
telegraph c-ompany, enjoyed the i)rivilege of sending over their leased wires 
the quotations to their correspon,dents in the state of Arkansas, aiul thèse of- 
fices enjoyed the privilège of posting them on blackboards kept l)y thèse of- 
fices for the purpose of entering into contracts relating to purchase and sale 
of the said commodities, but only in strict conformity with tlie laws of said 
exehanges, and are in ail respects lawful, and which are of great value to com- 
]>lainants ; that ail of said contracta on the Chicago Board of Trade contem- 
plate a bona fide pnrcliase and sale of property emln'aced iu eacli transaction 
for actual delivery, subject to the rules and régulations of the said Board of 
Trade, and that ail of such transactions are eitber for cash and présent de- 
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I 
liverj', or future dellvery actually to be made ; that settlements are eitlier made 
by actual delivery or offsetting "siniilar contractg, but that for each contract, 
whether for purchase or sale of any of the commodities, notwitlistanding the 
mode of settlement by offset, they liave valld outstanding coutracts with other 
members oorrespondlng to the partieular commodity, and that ail of their cou- 
tracts are entered into and carried out in strict accordauce with the charter 
and by-laws of the said Board of Trade, and not otherwise; that uo eon tracts 
are ever accepted by complainauts, exeept for actual purchase or sale and 
delivery, merely spéculative coutracts» to be settled by differeuces beiiig ab- 
solutely refiised, aud their coutracts caunot be caueeled exeept by au ovàev 
to sell tlie eouimodity bought. 

Siuiilar by-laws and rules regulate tlie transactions ou the New Yoi'k aud 
New Orleaus Oottou Exchanges and also the New York Stock Exchange, with 
thèse diiferences : AU coutracts ou the stock exchauge for less thaji 100 shares 
nmst be for immédiate delivery for cash at the agreed priée, but if for over 100 
shares or bonds the delivery uray be made at the time specifled in the contract, 
but subjeet to adjustuient betweeu the uiembers of the stock excbange; but 
they liave at ail times existiug valid coutracts for each transaction. Their 
business in Arkansas, through its corres])()udeuts, netted them over $10,000 
a year, which will be utterly destroyed unless perniitted to receive the quota- 
tions, placing them on blackboards, and transmit orders over their leased 
private wires. Although entitled by law to the fuil en.ioyment of carrylug ou 
their business as aforesaid, their business being exclusively Interstate, the dé- 
fendants the Attorney General aud prcjsecuting attorneys of tlie state of Ar- 
kansas threateu to interfère with criminal proceedings to be iustituted for 
such transactions, thus resulting lu au endless multiplic-ity of suits, botb of a 
civil and criminal character. Thèse proceedings are threatcncd under an act 
of the General Assembly of the state of Arkansas, entitled "An act to pro- 
hibit coutracts and agreenieuts for tlie sale aud future delivery of cottou, 
grain, provisions, and other commodities, stocks, bonds, aud other securities 
upon margins, conunonly known as dealing in futures ; to déclare sucli transac- 
tion unlawful and to constitute a misdemeanor on the part of any ])erRon, as- 
sociation of persons, or corporation participating therein, whether directly or 
indirectly ; to prohibit the establishment, maintenance, or opération of any of- 
fice or other place where such c-ontrat-ts are made or offered ; to defiue what 
shall constitute prima facie évidence of guilt; to compel ail persous participat- 
ing in such transaction to testify conceruing tlieir connection tberewith ; to 
provide that no discovery made by any witness which would tend to subjeet 
liim to conviction or punishment under this act shall be used agaiust such wit- 
ness in any pénal or criuûnal proeeeding, and that he sball be aitogether re- 
leased from punishment by tho court trying the offense; to ])rovide that regu- 
lar commercial exchnnges and other bona fide organizations may post quota- 
tions of market prices, and for other purjioses" — approved Ajiril 11. 1907. 
Acts Ark. 1907, p. 388. This act, it is diarged. does not inhibit c-<nni)laiuants 
from their business in the manner alleged in the bill, but the t(^legraph Com- 
pany claims it does. If this is true, tlien it is claimed the act is void as being 
in violation of se<-tion 1 of the fourteentli ameudment, aud sections 8, 10. art. 
1, of tlie Constitution of tlie United States, as it will deprive them of their 
property witbout due ijrocess of law and impair the obligations of a contract, 
and would be an uniustiliable interférence with interstate commerce. The 
telegrapli conipany claims the act forbids it from allowiug comphiinants to 
enjoy the right of tnuismitting over their leased wires the ([notations afore- 
said, and also to receive and transmit over said leased wires messages and 
telegramg pertaining to their business as aforesaid to tlieir oorresiioudents, 
and threatens that if any sueh messages are sent over said leased wires it 
will caneel its contract with complainauts. 

The bill then proceeds to charge that the Attorney General and prosecut- 
iiig attorneys of the state propose, notwitlistanding that lU'ovisiou of the act 
did not apply to transactions sueh as complainauts are engagea in, or, if they 
did apply, are uuconstitutional as aforesaid, to prosecaite tliem in the criminal 
courts of the state and cause them to be arrested under the provisions of tlie 
a(;t. The praycr for relief is that ail the défendants be enjoined from interfer- 
ing in any way with the complainauts or the telegrapU Company carrying on 
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thelr business as they dld prlor to the passage of that act, by instltuting any 
proceedings, civil or crlminal, which may interfère wltli tliem or their agents, 
or the Postal Telegrapli & Cable Company, or any customer who may choose 
to visit thelr offices and transaet business with them; that the telegraph Com- 
pany be restrained from impalrlng or refusing to carry ont the obligations of 
thelr contract entered Into between them and complalnants in relation, to quo- 
tatlons, priées, leased wires, and other business. 

The Postal Telegraph & Cable Company, whlch for short will be referred 
to as the "telegraph company," filed £^ gênerai demurrer to the bill, on the 
ground that the allégations thereln did not entltle complalnants to any relief. 
The other défendants, the Attorney General and prosecuting attorneys of the 
State of Arkansas, demurred to the jurlsdlction of the court. 

Frederick H. Wickett, Rose, Hemingway, Cantrell & Loughbor-' 
ough, and D. S. Weg, for complainants. 

W. F, Kirby, Atty. Gen., and Lewis Rhoton, Pros. Atty., for défend- 
ant State officiais. 

McLaurin & Wozencraft, for défendant telegraph company, 

TRIEBER, District Judge (after stating the facts as above). The 
demurrer of the défendants the Attorney General and the prosecuting 
attorneys of the state of Arkansas must be sustained upon two grounds : 
First, for the reasons stated in Western Union Telegraph Co. v. An- 
drews (C. C.) 154 Fed. 95, this action must be deemed, so far as thèse 
défendants are concemed, a suit against the state within the inhibition 
of the thirteenth amendment to the Constitution of the United States ; 
second, violations of the act involved in this action are'made criminal 
offenses, cognizable solely in the criminal courts of the state, to be in- 
stituted by indictment of a grand jury or criminal information filed 
by a prosecuting attorney. That a court of equity has no power to re- 
strain criminal proceedings, with few exceptions, is the established rule 
in England as well as in the courts of the United States. The leading 
case in the Suprême Court is In re Sawyer, 124 U. S. 200, 211, 8 Sup. 
Ct. 482, 31 L. Ed. 402, which has been followed and reaffirmed in nu- 
merous cases. Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 
43 L. Ed. 399 ; Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 
L. Ed. 535 ; Pacific Whaling Co. v. United States, 187 U. S. 447, 23 
Sup. Ct. 154, 47 L. Ed. 253. The exceptions are where the equity 
proceedings are instituted by a party to a suit already pending before 
the court, and are in the nature of ancillary proceedings (Prout v. 
Starr, 188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584), or where the 
complainant had acquired property rights which, by the enforcement of 
the criminal laws enacted thereafter, would be destroyed and rendered 
worthless (Camden Interstate Ry. Co. v. City of Cattlesburg [C. C] 
129 Fed. 421). 

Counsel rely upon Davis & Farnum Mfg. Co. v. Los Angeles, 189 
U. S. 207, 23 Sup. Ct. 498, 47 L. Ed. 778, and Dobbins v. Los An- 
geles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 169, as modifying this 
rule; but a careful examination of the facts in thèse cases will show 
that they do not apply to the case at bar. In the Davis & Farnum 
Case the court, after reaffirming In re Sawyer, said that there are 
some exceptions to the gênerai rule. It will be noticed that that ques- 
tion really was not necessary to the décision of the case, as it was de- 
termined upon another ground ; and for this reason it might well be 
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treated as a dictum. The learned justice who delivered the opinion of 
the court said : 

"If there were iurisdietion in a court of equity to enjoin the Invasion of 
property rights through the instrumentality of an unconstitutional law, that 
jurisdiction would not be ousted by the fact that the state had chosen to as- 
sert its Power to enforce such law by indletment or other crimlnal proceeding." 

The only case cited to this proposition is Springhead Spinning Co. 
V. Riley, L,. R. 6 Eq. 551 ; but in the case cited that question was not 
decided at ail, but what the court there did hold was that a continu- 
ing trespass which will resuit in destruction of property may be en- 
joined by a court of equity, although the action sought to be enjoined 
is an offense for which the parties could be prosecuted criminally. 

In the Dobbins Case, which involved the same ordinance as did the 
Davis & Farnum Case, the court did expressly hold that : 

"Where property rights will be destroyed, unlawful interférences by crim- 
lnal proceedings under a void law or ordinance may be reached and controlled 
by a decree of a court of equity." 

The only authority cited for this conclusion is Davis & Farnum Mfg. 
Co. V. Los Angeles ; but, even had there been no authority whatever 
cited, if that décision is applicable to the facts in the case at bar, it is 
the duty of this court to foUow it, regardless of former décisions, as 
it is the latest expression of the Suprême Court on that subject. But 
it is a well-settled rule of law that : 

"The opinion in a décision of a court must be read as a whole in the light 
of the facts upon which it is based. The facts are the foundation of the en- 
tire structure, which cannot with safety be used without référence to the 
facts." United States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ot. 45G, 42 
li. m. 890; 26 A. & E. Enc. (2. Ed.) 169. 

And this rule is especially applicable when the décision is based on 
an exception to the gênerai rule of law. The facts in the Dobbins Case 
were: The city of Los Angeles on August 26, 1901, adopted an ordi- 
nance making it unlawful to erect and maintain gas works outside of a 
certain district described in the ordinance, and fixing penalties for the 
violation thereof. While this ordinance was in force Dobbins inade a 
contract with the gas company for the érection of certain gas works 
upon territory to be thereafter designated by the owner, and on Sep- 
tember 28, 1901, purchased lands within the Hmits of the privileged 
district as fixed by ordinance. On November 22, 1901, the plaintiff 
was granted permission to erect the gas works upon those premises, 
whereupon she directed the contractor to proceed with the érection of 
the works upon the premises so purchased. After $2,500 had been 
expended upon the foundation, the city passed a second ordinance 
amending the first ordinance and thereby so limiting the bounds of 
the territory within which the érection of gas works was permitted 
in said city as to include the premises of the plaintiff within the 
prohibited territory. The work of constructing the works was con- 
tinuously prosecuted until the latter part of February, 1902, when 
the city caused the employés engaged in the érection of said works to 
be arrested, charged with violation of the last city ordinance. Upon 
thèse facts the court held that the second ordinance was an impair- 
ment of the obligation of a contract and void, and as to the action of 
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the city in continually arresting the plaintiff's employés under that 
void ordinance a court of equity was justified in interfering to prevent 
a multiplicity of suits and the conséquent annoyance. The opinion of 
the court was delivered by Mr. Justice Day, who two years before, 
as one of the judges of the United States Circuit Court of Appeals for 
the Sixth Circuit, delivered the ooinion of that court in Arbuckle v. 
Blackburn, 113 Fed. 61(î, 51 C. C^ A. 122, G5 L. R. A. 864, where he 
said : 

"Upon this braueh of tlie case the question Is : May a court of equity en- 
tertain a bill to iuquire into tliis uiatter, and, if It finds tliat tlie complaiu- 
ant is riglit in its contention, enjoin tlie food eommissiouer from institutiug 
proceedings (erlminal) under tlie laws of Oliio? * « * Tlie jurisdiction of 
courts of equity has never been carried to this extent in autlioritative déci- 
sions. On tbe contrary, tlie Suiireme Court in nsore tlian one instance lins 
deuied sucli jurisdiction to a court of equity'' — citing and quoting from In re 
Sawyor and Harlîradei- v. Wadley. 

This clearly indicates that only the exceptional facts in the Los An- 
geles Case caused a departure from the gênerai rule. The demurrer 
of thèse défendants must therefore be also sustained on this ground. 

Before passmg upon the demurrer of the défendant telegraph Com- 
pany, a matter of practice should first be disposed of. The cornplain- 
ants are citizens of Illinois, and the défendant a corporation existing 
under the laws of the state of Texas, but having an agent designated 
for service of légal process in this district. As Judiciary Act Aug. 13, 
1888, c. 866, § 1, 35 Stat. 433 [U. S. Comp. St. 1901, p. 508], pro- 
vides that in actions arising under the Constitution or laws of the 
United States no civil suit shall be brought against any person by orig- 
inal process in any other district than that whereof he is an inhabitant, 
and wlien the jurisdiction is founded on the fact that there is a di- 
versity of citizenship it shall be brought only in the district of the rés- 
idence of either the plaintiff or défendant, an objection on the part of 
this défendant to the jurisdiction of the court would hâve been fatal. 
But défendant entered its appearance generally, and filed a gênerai de- 
murrer to the sufficiency of the bill, making no objection to being sued 
in a district of which it is not an inhabitant. After the close of the 
argument, it having been indicated by the court that the demurrer of 
the other défendants to the jurisdiction would probably be sustained, 
this défendant, without leave of the court, filed a paper with the clerk 
suggesting that the court was without jurisdiction, as neither the 
plaintiffs nor it were résidents of this district. If résidence in the 
district was jurisdictional, it would, of course, be immaterial when 
the question of jurisdiction was raised, or whether raised at ail, for by 
Judiciary Act of March 3, 1875, c. 137, § 5, 18 Stat. 472 [U. S. Comp. 
St. 1901, p. oll], which is retained by section 6 of the act of 1888, it 
is made the duty of the court at any stage of the proceedings, when it 
shall appear to the court that it is vvithovit jurisdiction, to dismiss it. 
But are the foregoing provisions reîating to the résidence of the par- 
ties, if the necessary diversity of citizenship exists or there is a féd- 
éral question involved, jurisdictional, which may not be waived? 

In Hx parte Wisner, 203 U. S. 449, 27 Sup.'Ct. 150, 51 L. Ed. 264, 
there is an expression by the coin-t which would indicate that such is 
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the case ; but this was clearly obiter, as that question was neither be- 
fore the court nor necessary for the détermination of the issue involved 
in that suit. In Central Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup. 
Ct. 286, 38 L. Ed. 98, which was instituted when the act of 1888 was 
in force, the identical question was before the court, and it was held 
that the right to be sued in the district of the résidence of either of 
the parties was merely a privilège, which could be waived and which 
is waived by pleading to the merits; and the fact that neither plain- 
tifï nor défendant résides in the district in Vv'hich the suit is brought 
does not prevent the opération of the waiver. To the same effect are 
Raiiway Co. v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 
G59, and Raiiway Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 h. 
Ed. 829. 

The courts hâve not been harmonious as to the effect of the dictum in 
Ex parte Wisner ; the United States Circuit Court of Appeals for the 
Ninth Circuit holding that its effect is to make the résidence of one of 
the parties to the action in the district jurisdictional, of which the court 
is bound to take notice, even without objection being made by either 
party (Yellow Aster, etc., Mining Co. v. Crâne Co./l50 Fed.'sSO, <S0 
C. C. A. 56G), v.'hile the United States Circuit Courts of Appeals for 
the Sixth and Eighth Circuits hâve followed the rule laid down in Cen- 
tral Trust Co. V. McGeorge, those courts in effect holding that that 
part of the opinion in Ex parte Wisner was obiter and not controlling 
(L. & N. R. R. V. Fisher [C. C. A.] 155 Fed. 68 ; McPhee & McGin- 
nitv Co. V. Union Pac. R. R. [Nov. 27, 1907, Sth Circuit; C. C. A.l 
158 Fed. 5; Shanberg v. Fidelity & Casualty Co. [decided Nov. 4, 
1907, Sth Circuit; C. C. A.] 158 Fed. 1; Corwin Mfg. Co. v. Hen- 
rici Washer Co. [C. C] 151 Fed. 938). As, in the absence of an au- 
thoritative décision of the Suprême Court, that of the Circuit_ Court oi 
Appeals for the Eighth Circuit is conclusive on this court, it foUows 
that it must be held that the fding of the gênerai demurrer by the tel- 
egraph company was a waiver of its exemption to be sued in this dis- 
trict, and its paper or motion will be stricken from the files. 

This leaves for détermination the main issue involved : Is the act of 
the General Assembly making it a misdemeanor for a telegraph com- 
pany to knowingly receive in this state, for transmission, any mes.sages 
rela'ting to the pnrchase or sale of any commodity for future delivery 
on margins, or furnisliing any leased wires within the state to be used 
for such purpose, void as being in conflict with the Constitution of the 
United States? If the act is a valid law, a court of cqnity would cer- 
tainly not require the performance of a contract which would violate 
the laws of a state and subjcct the parties to punishment in criminal 
proceedirgs. Morri=; v. Western Union Tel. Co., 94 Me. 423, 47 Atl. 
926, where it was held that. if a contract for futures is void as bcing_a 
gambling contract. losses snstained bv reason of a failure or delay in 
the transmission and delivery of a telegram are not recoverable as 
damages. 

There were some other objections to the validity of the act which 
should be disposed of before determining the main issue invoh-ed. 
Sections 5, 6, and 7 of the statute make certain acts prima fade évi- 
dence of guilt; section 7 providirig: 
]Ô7 F.— 37 
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"That proof tbat any person association of persons or corporations, either as 
principal op a^ènt, lias establislied an office or place vvhere are postëd or pub- 
lished îrom infctruiation reeeived, the fluctuatlng priées of cotton, grain, pro- 
visions, stocks, bonds or otber coinmodlty or thlng of value, or either of them, 
shall eonstitute prima facie évidence of guilt of the otïense or offenses pro- 
hiblted by this act." 

This is claimed to be a deprivation of a person's libcrty without due 
process of law. That such a provision is not in violation of the Con- 
stitution of the state of Arkansas has been, so far as the courts of the 
United States are concerned, conclusively settled by the Suprême 
Court of the state in Winton v. State, 77 Arl<. 143, 91 S. W. 7 ; and 
that sucli a statute is not violative of any provision of the national 
Constitution has been fully determined in Adams v. New York, 192 
U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575. In that case a statute of 
the state of New York made the possession of policy slips prima facie 
évidence of the possession being knowingly in violation of the law. 
Mr. Justice Day, who delivered the opinion of the court, said : 

"We fail to perçoive any force in this argument. The policy slips are prop- 
erty of an unusual character and not likely, particularly in large quantities, 
to be found in the possession of innocent persons. Like other gambling para- 
phernalia, their possession indicates their use, or intended nse, and may well 
raise some inference against the possession in the absence of explanation. 
Such is the effect of this statute. Innocent persons would hâve no trouble 
in explaining the possession of thèse tickets ; and in any event their posses- 
sion is only prima facie évidence, and the party is perniitted to produce such 
testlmony as will show the truth concerning the possession of the slips. Fur- 
thermore, it is within the statutory power of the state to prescribe the évi- 
dence which is to be reeeived in the courts of its government." 

The next question is : Has the state, under its police power, the right 
to déclare dealing in futures on margins gambling contracts? That 
gaming is a vice which it is not only the right, but the duty, of the 
state to prohibit, is recognized by ail. Under the police power, which 
is inhérent in every state and government, the power to détermine 
what is injurions to public health or morals must be determined by 
the lawiriaking . power, althcugh there are limits beyond which Légis- 
latures cannot rightfully go. It is said: 

"Courts are not bound by mère forms, nor are they to be misled by mère prê- 
teuses. They are at liberty — indeed, are under a solemn duty— to look at the 
substance of things, whenever they enter upon the inquiry whether the Légis- 
lature has tramscended the limits of its authority. If, therefore, a statute 
purporting to bave been enacted to protect the public health, the public morals, 
or the public safety has no real or substantial relation to those objects, or is 
a palpable invasion of rights secured by the fundamental law, it Is the duty 
of the courts to so adjudge, and thereby give effect to the constitution." Mug- 
ler V. Kansas, 123 U. S. 623-661, 8 Sup. Ot. 273, 31 L. Ed. 205. 

Other cases on the police power of the states which may be consulted 
are Patapsco Co. v. Board of Agriculture, 171 U. S. 345, 18 Sup. Ct. 
862, 43 L. Ed. 191 ; Ohio Oil Co. v. Indiana, 177 U. S. 190, 20 Sup. 
Ct. 576, 44 L. Ed. 729 ; L'Hote v. New Orléans, 177 U. S. 595, 20 
Sup. Ct. 788, 44 h. Ed. 899; Reid v. Colorado, 187 U. S. 137, 23 Sup. 
Ct. 92, 47 E. Ed. 108 ; Jacobson v. Massachusetts, 197 U. S. 11, 25 
Sup. Ct. 358, 49 L. Ed. 643; C, B. & Q. R. R. v. Drainage Com'rs, 
200 U. S. 561, 26 Sup. Ct. 341, 50 L. Ed. 596 ; New Orléans v. Drain- 
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âge Com'rs, 197 U. S. 453, 25 Sup. Ct. 471, 49 L. Ed. 831 ; Réduction 
Co. V. Sanitarv Works, 199 U. S. 30G, 26 Sup. Ct. 100, 50 L. Ed. 304; 
Bacon v. Walker, 204 U. S. 311, 27 Sup. Ct. 311, 51 L. Ed. 499. 

In Cunnius v. Reading School Dist., 198 U. S. 458, 469, 25 Sup. Ct. 
721, 49 L. Ed. 1125, the court, in speaking of the effect of the Four- 
teenth amendment on the police power of the states, said : 

"That the amendment does not deprive the states of their police power over 
sub.iects wlthin their jurisdiction is elementary. The question, then, is not 
the wisdom of the statute, but whether it was so beyond the scope of municipal 
government as to amount to a want of due process of law." 

A very able opinion on that subject, in which the authorities are 
fully coliated, is Grainger v. Douglas Park Jockey Club, 148 Fed. 513, 
78 C. C. A. 199. 

That the state may, through its législative department, prohibit acts 
of the nature proscribed in the act now under considération, has been 
frequently decided by the highest courts of the states; but it would 
serve no useful purpose to cite them in this opinion, as the highest 
court of this state has decided that such an act is not in conflict with 
anything in the Constitution of this state. Eortenbury v. State, 47 
Ark. 188, 1 S. W. 58, where the statute made it a misdemeanor "to 
buy or otherwise deal in what is known as futures, either in cotton, 
grain or anything whatsoever, with a view to profit, which is hereby 
declared to be gambling." That such acts are not in conflict with 
any provision of the national Constitution has been determined by the 
Suprême Court in Booth v. Illinois, 184 U. S. 425, 22 Sup. Ct. 425, 46 
L. Ed. 623 ; Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. 168, 47 L. Ed. 
323 ; Ballman v. Fagin, 200 U. S. 186, 26 Sup. Ct. 212, 50 L. Ed. 
433. 

In the Booth Case, the statutes of Illinois provided that: 

"Whoever eontracts to hâve, or give to himself or another, the option to sell 
or buy at a future time any grain or other commodity, stock of any railroad or 
other Company, or gold, to forestall the market by spreading false rumors 
to influence the priée of commoditles thereln," etc., "shall be fined not less 
than ten dollars nor more than one thousand dollars, or eonflned in the coun- 
ty jail not exceeding one year, or both ; and ail eontracts made in violation 
of this section shall be considered gambling eontracts and shall be void." 

The validity of this act was sustained by the Suprême Court of 
Illinois, and its décision affirmed by the Suprême Court of the United 
States. 

In the Otis Case the Constitution of California provided: 

"Ail eontracts for the sales of shares of the capital stock of any corpora- 
tion or association, on margin, or to be delivered at a future day, shall be 
void, and any money paid on such eontracts may be recovered by the party 
paying it by suit in any court of compétent jurisdiction." 

This provision was sustained by the court. Mr. Justice Holmes, 
who delivered the opinion of the court, said: 

"It Is true, no doubt, that neither a state Législature nor a state Constitu- 
tion can interfère arbitrarlly with private business or transactions, and that 
the mère faet that an enactment purports to be for the protection of publie 
safety, health, or morals is not conclusive upon the courts. Mugler v. Kan- 
sas, 123 U. S. 623, 661, 8 Sup. Ct. 273, 31 U Ed. 205; Lawton v. Steele, 152 
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U. S. 133, 137, 14 Sup. Ct. 499, 38 L. Ed. 385. But gênerai propositions do not 
carry us far. Whlle the courts niust exercise a judgment of their own, it by 
no means is true tliat every law Is void wbich niay seem to the judges who 
pass upon ît excessive, unsuited to its ostensible end, or based upon concep- 
tions of morality witli which they disagree. Considérable latitude must be al- 
lowed for différences of view, as well as for possible peculiar conditions which 
thls court can know but imperfectly, if at ail. * * * Even if the provi- 
sion before us should seem to us not to hâve been justified by the circumstances 
locally existing in California at the time vvhen it was passed, It is shown by 
its adoption to bave expressed a deep-seated conviction on the part of the peu- 
ple concerned as to what that policy required. Such a deep-seated conviction 
is entitled to great respect. If the state thinlcs that an admitted evil cannot 
be prevented, except by prohibiting a ealliug or transaction not in itself nec- 
essarlly objectionable, the courts cannot interfère, uuless, in looking at the 
substance of the matter, they can see that it is a clear, unmistakable infringe- 
ment of rlghts secured by the fundamental law." 

In the Ballmann Case, Ballmann had been committed for contempt 
in refusing to produce certain books before the grand jury of the 
United States District Court in Ohio, showing certain transactions of 
future dealings. His refusai was upon the ground that they would 
tend to criminate him, as the statutes of Ohio made deahngs in fu- 
tures on margins, a criminal offense. The Suprême Court held that 
this was a good ground for refusai, and discharged him, thus by impli- 
cation holding such an act valid. 

It is next claimed that as complainants had, prior to the passage 
of this act, relying upon the legifimacy of their business under the 
laws of the state, incurred great expense to fit offices for the conduct 
of their business, the act now under considération is, in effect, an im- 
painnent of the obligations of a contract, in violation of the national 
Constitution. Assuming that the act of the General Assembly of the 
state of Arkansas approved March 30, 1883 (Acts 1883, p. 296), di- 
gested as sections 1753 and 1754, Kirby's Dig., and sustained in For- 
tenbury v. State, supra, did not apply to the business as conducted by 
complainants, are they protected by that constitutional provision? In 
Stone V. Mississippi, 101 U. S. 814-, 25 h. Ed. 1079, the question be- 
fore the court was whether, after the state had for a stipulated sum in 
cash granted a charter to a lottery company for 25 years, it could, be- 
fore the expiration of that tcrm, prohibit lotteries from conducting 
their business in the state, in the face of article 1, § 10, of the na- 
tional Constitution; and it was held that, as lotteries might be pro- 
hibited by the police power as harmful to the morals of the peoplCj 
the Législature cannot bargain away the public health or public mor- 
als. The court said : 

"The supervision of both thèse subjects of governmental power is con- 
tinuing in its nature, and they are to be dealt wlth as the spécial exigencies 
of the moment may require. Government is organized with a view to their 
préservation, and cannot devest itself of the power to provide for tbein. For 
thls purpose the largest législative discrétion is allowed, and the discrétion 
cannot be parted with an.y more than the power itself." 

This was reaffirmed in Douglas v. Kentucky, 168 U. S. 488, 18 
Sup. Ct. 199, 42 ly. Ed. 553. The same ruie bas been applied to the 
manufacture and sale of intoxicating liquors. In Béer Co. v. Mass., 
,97 U. S. 25, 24 E. Ed. 989, a question of that nature was before the 
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court, and in upholding the act of the state Législature Mr. Justice 
Bradlej-, who delivered the opinion of the court, used this language: 

"Whatever différences of opinion inay exist as to the extent and boundaries 
of tlie police power, and however diffleiilt it may be to render a satisfaetory 
définition of It, there seems to be uo doubt tliat It does extend to tlie protec- 
tion of the lives, health, and property of the citizens and to the préservation 
of good order and the public morals. Tlie Législature cannot, by any cou- 
tract, devest Itself of the power to provide for thèse objects. ïhey belong 
euipliatically to tbat class of objects wliich deniand the application of the 
iiiaxim, 'Salus populi suprenia lex,' aud they are to be attained and provided 
for by sueh appropriate uieans as the législative discrétion may devise. ïhat 
discrétion eau no more be bargained away than tlie power itself." 

In Mugler v. Kansas that question was again before the court, and 
the former décision of the court followed. Mr. Justice Harlan, who 
delivered the opinion of the court, said on that snbject: 

"It is true that, when the défendants in tliese cases, purcliased or erected 
their breweries, tlie laws of the state did not forliid the manufacture of iu- 
toxicatiug liquors. But tlie state did uot tbereby give any assurance, or tome 
under an obligation, that its legislatiou upon that subject would reiiiaiii im- 
clianged. Indeed, as was said in Stone v. Mississippi (above cited), the super- 
vision of the public liealth and the public niorals is a governmental power, 
'contiiiuing in its nature,' and 'to he dealt with as the spécial exigencies of the 
moment may require,' and that 'for this purpose tlie largest législative dis- 
crétion is allowed,' aud the discrétion cauuot be parted with any more than 
the power itself." 123 U. S. GUI), 8 Sup. Ct. 301, 31 h. Ed. 20.j. 

Since then this rule has been consistently adhered to by ail the 
courts of the country. 

Is the act in conflict with the iiiterstate commerce clause of the Con- 
stitution? The contract between the complainants and the telegraph 
company relates solely to messages to be transmitted to and received 
from other states, and the leased wires were to connect the complain- 
ants' offices in the state of Arkansas with offices in other states. That 
the telegraph is an instrument of commerce, and that the foreign and 
Interstate business of telegraph companies is subject tO' the regulating 
power of Congress, and any burdens placed on Interstate business by 
a state is unconstitutional, has been conclusively determined in 
numerous cases. Pensacola Co. v. Western Union Tel. Co., 96 U. 
S. 1, 2i L. Ed. 708; Western Union Tel. Co. v. Texas, 10.5 U. 
S. 460, 26 L. Ed. 1067; Western Union Tel. Co. v. Pendleton, 
122 U. S. 34 7, 7 Sup. Ct. 112G, 30 E. Ed. 1187; Western Union 
Tel. Co. V. Alabama, 132 U. S. 472, 10 Sup. Ct. 161, 33 L. Ed. 409; 
Muskogee National Tel. Co. v. Hall, 118 Fed. 382, fio C. C. A. 208. 
And it is claimed that for that reason the act is invalid in so far as 
it a]3plies to the contract now sotight to be specifically enforced by 
complainants against the telegraph company. The leading case relied 
on. On behalf of complainants, is Leisy v. Hardin, 13-5 U. S. 100, 10 
Sup. Ct. 681, 34 L. Ed. 128, where, after a most thorough review of 
the previous décisions on that sul)ject, it was held that a law of the 
state prohibiting the sale of liquors, as applied to a sale by the im- 
porter and in original packages, is répugnant to the commerce clause 
of the national Constitution. Unless this case and the numerous cases 
folîowing it can be distinguished by other authoritative décisions of 
that court from the case at bar, the contention of complainants, at least 
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until after there has been a delivery of the messages and the relation- 
ship of common carrier and sender has ceased, must be sustained. 

The State of Arkansas, in the proper exercise of its police power, has 
declared dealings in futures on margins gambling and prohibited it. 
The question therefore is: Can it, under that police power, prohibit 
telegraph companies from aiding othcrs to engage in what it has de- 
clared to be gambling, although the contracts are to be performed in 
other States, where such transactions are not prohibited ? The identical 
question has never been detennined by the Suprême Court of the 
United States, nor by any of the national courts whose judgments are 
conclusive on this court. It is true in Christie Grain Co. v. Board of 
Trade, 125 Fed. 161, 61 C. C. A. 11, it was held by the United States 
Circuit Court of Appeals for this (the Eighth) Circuit that the trans- 
actions on the Board of Trade of Chicago, one of the exchanges on 
which complainants operate and invoke the aid of this court for it, 
were gaming transactions; but that was determined on proof, while 
in the case at bar, the allégations of the bill, which the demurrer 
admits to be true, show the very reverse. In this connection it 
may be proper to state' that the reversai of that case by the Suprême 
Court in 198 U. S. 336, 25 Sup. Ct. 637, 49 L. Ed. 1031, was upon 
a différent point; that court holding that, even if the transactions 
on the Chicago Board of Trade were of such a nature as to constitute 
a bucket shop, it is certainly entitled to hâve its collection of quota- 
tions protected by the law and to keep the work which it has donc to 
itself. "A collection of information, otherwise entitled to protection," 
the court said, "does not cease to be so because it concerns illégal acts ; 
and statistics of crime are property to the same extent as other statis- 
tics, even if collected by a criminal who furnished some of the data." 

It has been held in many cases by that court that it is within the 
power of a state, under its police power, to exclude anything which 
may become dangerous to its citizens ; that it may exclude from its 
limits persons likely to become a public charge, or criminals, paupers, 
convicts, or persons afflicted with contagious or infectious diseases, 
and also protect its people from being defrauded or injured in their 
health, or anything which will corrupt their morals. In Plumley v. 
Massachusetts, 155 U. S. 461, 15 Sup. Ct. 154, 39 L. Ed. 223, it was 
held that an act of that state prohibiting the sale of oleomargarine col- 
ored so as to permit déception in the manufacture and sale of imi- 
tation butter was a proper exercise of its police power and not in 
conflict with the commerce clause of the Constitution, although such 
sales were made in the original packages in which they were shipped 
from other states. In distinguishing that case from Leisy v. Hardin, 
135 U. S. 100, 10 Sup. Ct. 681, 34 L. Ed. 128, the court said: 

"It Is suffleient to say of Leisy v. Hardin tlint It did not in form or in sub- 
stance présent the particular question now under considération. The article 
which the majoritj^ of the court in that case held eould be sold in lowa in 
original pacivages, the statute of that state to the contrary notwithstanding, 
was béer manufactured in Illinois and shipped to the former state to be there 
sold in such pacliages. So far as the record disclosed, and so far as the con- 
tentions of the parties were concerned, the article there in question was what it 
appeared to be, Bamely, genuine béer, and not a liquid or drinlj eolored artifl- 
cially so as to cause it to look like béer. ïhe language we hâve quoted from 
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Lelsy V. Hardin must bé restrained in its application to the case actually pre- 
sented for détermination, and does not justify the broad contention tliat a state 
is powerless to prevent the sale of articles manufactured in or brought from 
another state, and subjeets of traffic and commerce, if their sale may eheat 
the people into purchasing something they do not intend to buy, and wbieh is 
wholly différent from wbat its condition and appearanee import" 

Nor can it be said that this case was overruled, or even modified, in 
Schollenberger v. Pentisylvania, 171 U. S. 1, 18 Sup. Ct. 757, 43 L. 
Ed. 49. In that case it was held that, if the oleomargarine is not col- 
ored so as to mislead purchasers and practice a fraud on them, a state 
cannot prohibit its sale in the original packages when shipped from 
another state. The distinction between that case and the Plumley 
Case is plainly shown in Capital City Dairy Co. v. Ohio, 183 U. S. 
238, 23 Sup. Ct. 120, 46 L. Ed. 171. Other cases upholding statutes 
prohibiting the sale of adulterated foods, although applying to imported 
articles sold in original packages, are Crossman v. Lurman, 192 U. S. 
189, 24 Sup. Ct. 324, 48 L. Ed. 401; Arbuckle v. Blackburn, 113 
Fed. 616, 51 C. C. A. 122, 65 L. R. A. 864; In re Scheitlin (C. C.) 99 
Fed. 272. 

In Patterson v. Kentucky, 97 U. S. 501, 24 L. Ed. 1115, it was held 
that: 

"The States may, by police régulations, protect their people against the 
introduction within their respective limits of inteoted merchandise," and by 
iike régulation "exclude from their midst, not only convicts, paupers, idiots, 
lunatics, and persons likely to beconie a public charge, but animais having 
eontagious diseases." 

This was placed upon the distinct ground that: 

"The police power of the states was not surrendered when the Constitution 
conferred upon Congress the gênerai power to regulate commerce with foreiga 
nations and among the several states." 

In Rahrer's Case, 140 U. S. 545, 554, 11 Sup. Ct. 865, 35 E. Ed. 572, 
the Chief Justice, speaking for the court, said : 

"The power of the state to impose restraints and burdens upon persons and 
property in conservation and promotion of the public health, good order, and 
prosperity is a power originally and ahvays belouging to the states, not sur- 
rendered by them to the gênerai govermnent, nor directly restrained by the 
Constitution of the United States, and esséntially exclusive ; and this court 
has uniformly recognized state législation, legitimately for police purposes, as 
not in the sensé of the Constitution necessarily Infringing upon any right 
which has been conflded expressly or by implication to the national govern- 
ment." 

In Geer v. Connecticut, 161 U. S. 579, 16 Sup. Ct. 600, 40 E. Ed. 793, 
the validity of a statute of the state of Connecticut prohibiting any 
persons from transporting, or having in possession with intent to 
procure their transportation, beyond the limits of the state, any such 
birds (those mentioned in the act) killed within the state, was before 
the court. It was claimed that the state may not forbid carrying such 
game beyond the limits of the state, inasmuch as the state had chosen 
to allow the people within her borders to take game and dispose of it, 
thus causing it to become an object of commerce, and as a resuit, of 
necessity, such property becomes the subject of interstate commerce, 
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and is hence controlled by article 1, § 8, of the Constitution of the 
United States. But this contention was by the court overruled; the 
court holding that the exercise of such power came directly within the 
princîpk, laid down in Plumley v. Massachusetts, saying: 

"The power of the state to protect hy adetinate police régulation its people 
against the adultération of articles of food, altliough in doiiig st) commerce 
. might be remotely afCected, necessarily carries with it the existence of a lilve 
power to préserve a t'ood sujiply which belougs in common to ail the people of 
tlie state, iWhich can only l)e<'ome the subject of ownership in a qualifled way, 
and whl<,-h cîm never be the objeet of counueree, except with the consent of the 
state and subjec-t to the conditions which it niay deem best to impose for the 
irablic good." 

It is true the facts in that case are distinguishable froin those in the 
case at bar; but it is referred to for the purpose of showing that the 
police powers of the state are not affected in matters in which, inci- 
dentally, interstate commerce may be affected. 

In Western Union Telegraph Co. v. James, 163 U. S. C50, 16 Sup. 
Ct. 934, 40 L. Ed. 1105, it was held that a state may prescribe how 
messages should be delivered within the state, whether received from 
within or without the state; the court holding that the validity of tlie 
statute is based upon the gênerai power of the state to enact such laws 
in relation to persons and property within its borders as may promote 
the public health and public morals and the gênerai prosperity and 
safety of its inhabitants. Mr. Justice Peckham, who delivered the 
opinion of the court, said : 

"We see no reason to fear any wealvening of the protection of the consti- 
tutional provision as to commerce among the several states by holding that 
in regard to such a message as the one in question, although it cornes from a 
place without the state, it is yet under the jurisdiction of the state where it 
is to I>e delivered (after its arrivai therein at the place of delivery), at least 
so far as législation of the state tends to enforce the performance of the duty 
owed by the com])any under the gênerai law. So long as Congress is si lent 
on the subject, we tiiink it is within the power of the state government to 
enact législation of tlie nature of the Georgia statute. It is not a case where 
the silence of Congress is équivalent to an express enactment." 

Similar statutes in which this question in its relation to interstate 
commerce bave been imiformlv upheld bv the highest courts of the 
States : State v. Stripling, 113 Àla. 120, 21 South. 409, 36 L. R. A. 81 ; 
Louisville V. Wehmoff, 116 Kv. 812, 76 S. W. 876, 79 S. W. 201 ; La- 
cey V. Palmer, 93 Va. 159, 24 S. E. 930, 31 E. R. A. 822, 57 Am. St. 
Rep. 795 ; State v. Hardbourne, 70 Conn. 484, 4 Atl. 179, 40 E. R. A. 
607, 66 Am. St. Rep. 126. 

Those cases involved acts prohibiting poolrooms and the transmission 
of messages and money by telegraph to another state for the purpose of 
being placed as bets upon horse races. In each of thèse cases the same 
question raised in the case at bar was before the court. In the Wehmoff 
Case the court said: 

"Hère the thing prohibited is the transmission by a poolroom operator in the 
city of Louisville of messages iuteiided for use — to be used — in a vicions euter- 
prLse. ïheir use is that of gambling, and is universally held in tliis country to 
be immoral, degrading, and injurious to society. Siicli use cannot hâve any 
legitimate purpose. ïhe business o1' furnisliing such messages, known to be 
intended solely for such use, makes the carrier essentially a participator in 
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that offense. Its part of the profits of the business is its tolls for earrying 
the messages. Tlie poolroom operator's part is a toll or percentage on the 
volume of business. * * * ïhe carrier wants us to say tbat Its part in 
tliis unlawful partnership to violate the moral and statute laws of a eom- 
munity is protected hy the fédéral Constitution. As was said by one of the 
courts, the Constitution, at most, gives the Congress exclusive jurisdietion to 
regulate Interstate commerce, not Interstate crime. The U(juor cases are eited 
hy appellees as holding a contrary doctrine to thls court's position. We do 
not understand tbat they do. Trafflc in liquor is not illégal or immoral pcr 
se." 

So in the case at bar the people of this state, actmg throtigh the 
Législature, hâve déterminée! that contracts for futures on margins are 
immoral, and gambling, and for thèse reasons should be prohibited. 

In Austin v. Tennessee, 179 U. S. 34:5, 349, 21 Sup. Ct. 132, 45 L. 
Ed. 224, Mr. Justice Brown, in speaking of the police povvers of the 
state, said: 

"We bave liad repeated occasion to hold, wbere state législation bas been 
attacked as violative eitber of the power of Congress over Interstate com- 
merce or of tbe Fourtccntb amendment to the Constitution, tbat if tlio action 
of the state Législature were as a boua fide exercise of its iiolice power, and 
dictated by a genuine regard for the i)i-eservation of tbe ]mblic bcaltli or safe- 
ty, sucb législation would be respeeted, tliough It might interfère indirectly 
witb Interstate connnerce." 

In McLean v. Denver & Rio Grande R. R. Co., 203 U. S. 38, 27 
Sup. Ct. 1, 51 L. Ed. 78, a statute of the territory of New Mexico, 
making it an offense for any railroad company to receive for ship- 
ment beyond the limits of the territory hides which had not been in- 
spected as required by law, was sustained as not being "an unwar- 
ranted régulation of or burden on Interstate commerce," the court 
saying : 

"We see no reason wliy an inspection law whi<-h bas for its purpose tbe pro- 
tection of the comuuuiity against fraud and promotion of tbe welfare of tlie 
])eople cannot be passed in tbe exercise of the police power, wlien tbe législa- 
tion tends to subserve tbe purpose in view. * * * It is true it affects In- 
terstate commerce ; but we do not tbink sueli was its primary purpose, and. 
while it may bave an efCect to levy a tax upoii tbis class of property, the main 
purpose evidently was to protect the people against fraud aud wrong." 

So in the case at bar. While the act attacked may affect the tele- 
graph company's interstate business, that was not its primary purpose; 
the main purpose being to prevent maintaining and operating a place 
of business in this state for dealing in futures on margins. 

Another ground upon which the relief prayed may be denied is that 
places where thèse quotations are sought to be posted, or orders for 
thèse contracts taken, will naturally attract many persons who will 
congregate there for that purpose. In fact, the bill charges that in 
order to carry on their business successfuUy it is necessary that thèse 
quotations should be posted for the benefit of its customers. The state 
bas declared such contracts gambling and unlawful, and such places 
would constitute a nuisance. For a Very learned review of the author- 
ities on this point the opinion of Chief Justice Hill in State v. Vaughan, 
81 Ark. 117, 98 S._ W. 685, may be consulted. The aid of the telegraph 
company by furnishing private wires at those places conveying the 
c[uotations of the exchanges, as well as transmitting the orders fo'' 
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such unlawful contracts, is essential to the maintenance of thèse places, 
as without them the bill allèges the business of its corfespondents can- 
not 'be successfully carried on. To grant the relief prayed would com- 
pel the telegraph company to aid in maintaining what the state bas, 
in effect, determined to be a nuisance. 

But, even if there be some doubt as to the constitutionality of the 
act, it is well settled that ail doubts niust be resolved in favor of he 
constitutionality of an act of the Législature. It is well to refer hère to 
the language of Chief Justice Marshall in Fletcher v. Peck, 6 Cranch, 
87, 3 L. Ed. 163, the leading case on that question. He said : 

"The question whether a law be void for Its repugnancy to the Constitu- 
tion is at ail times a question of much dellcacy, which ought seldom, If ever, 
to be deeided in the affirmative in a doul)tful case. Tlie court, when im- 
pelled by duty to render such a judgment, would be unworthy of its station, 
could it be unmindful of the solemn obligations which that station imposes. 
But It is not on slight implication and vague conjecture that the Législature 
la to be pronounced to hâve transeended its powers, and its acts to be con- 
sidered as void. The opposition between the Constitution and the law should 
be such that the judge feels a clear and strong conviction of their incompat- 
ibility with each other." 

Or in the language of Mr. Justice Holmes in Interstate, etc., Ry. Co. 
V. Massachusetts (deeided Nov. 4, 1907) 207 U. S. 79, 28 Sup. Ct. 
26, 53 L. Ed. : 

"It is not enough that the statute goes to the verge of constitutional power. 
We must be able to see clearly that it goes beyond that power. In case of real 
doubt, a law must be sustained." 

Does the fact that such contracts are valid in the states where they 
were to be made and performed, as is alleged in the bill, make it the 
duty of this court to enforce them, even if prohibited as immoral and 
against public policy in this state? The fact that this is a national 
court does not change the rules of law governing state courts in mat- 
ters of this nature. It is as much the duty of a national court to re- 
spect and enforce the valid laws of the state in which it is held as it is 
the duty of the state courts to be governed by the Constitution and 
laws of the United States, although they are created by différent gov- 
emments and are independent of control by the other government. 
Cooper Mfg. Co. v. Ferguson, 113 U. S.727, 737, 6 Sup. Ct. 739, 38 L. 
Ed. 1137. The rule, as ithas been determined by the courts of England, 
as well as by ail the American courts, is that they will refuse to enforce a 
contract, although lawful and enforceable in the courts where it is en- 
tered into and is to be performed, if it is against the policy of the 
state in which it is sought to enforce it. Dicey on Conflict of Laws, 
p. 558; Brook v. Brook, 9 H. L. Cas. 193; Rousillon v. Roaisillon, 
14 Ch. Div. 351; Minor on Conflict of Laws, §§ 5, 13; Oscanyan v. 
Arms Co., 103 U. S. 261, 26 L. Ed. 539 ; Union Locomotive Co. v. 
Erie R. R. Co., 37 N. J. Law, 23; Witherspoon v. Musselman, 14 
Bush (Ky.) 214, 29 Am. Rep. 404; Pittsburg, etc., Co.'s Appeal (Pa.) 
4 Atl. 385 ; Hallam v. Tellerin, 55 Neb. 255, 75 N. W. 660 ; Dearing v. 
McKinnon, 165 N. Y. 78, 58 N. E. 773, 80 Am. St. Rep. 708; Pope v. 
Hanke, 155 111. 617, 40 N. E. 389, 28 L. R. A. 568 ; Minzeshimer v. 
Doolittle, 60 N. J. Eq. 394, 45 Atl. 611 ; Seamans v. Temple Co., 105 



LOGAN & BETAN V. POSTAL TELEGEAPH <fe CABLE CO. 587 

Mich. 400, 63 N. W. 408, 38 h. R. A. 430, 55 Am. St. Rep. 457; 
Smead v. Chandler, 71 Ark. 505, 511, 76 S. W. 1066, 65 h. R. A. 353. 
In the Oscanyan Case, Chief Justice Field speaking for the court 
said : 

"Admitting that the Turkish government was willlng that Its offlcers should 
be allowed to take commissions on contracts obtained for it by their influence, 
tliat is no reason why the courts of the United States should enforce them. 
Contracts permissible by other countries are not enforceable in our courts, if 
they contravene our laws, our morality, or our pollcy. The contract in suit 
was made in this countiy, and its validity must be determined by our laws. 
But had it been made in Turkey, and were It valid there, it would meet with 
the same réprobation when brought before our courts for enforcement. The 
gênerai rule undoubtedly is that the validity of a contract is to be decided by 
the law of the place where it is made, unless it is to he performed in another 
country; but to this, as to ail gênerai rules, there are exceirtions, and among 
thèse Story mentions contracts made in a foreign country to promote or re- 
ward the commission of crime, to corrupt or évade the due administration of 
justice, to cheat public agents, or to affect tlie public rights, and other contracts 
which in their nature are founded in moral turpitude, and are inconsisteut 
with the good order and solid interest of soclety. 'Ail such contracta,' he adds, 
'even although they might be held valid in a country where they are made, 
would be held vold elsewhere, or at least ought to be, if the dictâtes of Chris- 
tian morality or even of natural justice are allowed to hâve their due force 
and influence in the administration of International jurisprudence.' Story, 
Confl. L. § 258." 

In Pope V. Hanke, the plaintiiï sued on notes executed in Missouri 
in settlement of an option deal, which made them voïd under the stat- 
utes of IlHnois, but were valid in Missouri where the transaction took 
place. The court refused to enforce them, saying: 

"The enforcement of such foreign law would contravene the Criminal Code 
of this State, and would be in opposition of its public policy and the ex- 
press prohibition of its statutory enactment, and would be prejudlclal to the 
interests of its people." 

In the Minzeshimer Case the highest court of New Jersey followed 
the same rule. 

As to what constitutes public policy is clearly stated by Mr. Justice 
Peckham in United States v. Freight Ass'n, 166 U. S. 290, 340, 17 Sup. 
Ct. 640, 41 Iv. Ed. 1007, in the following terse language : 

"The public policy of the government is to be found in its statutes, and, 
when they hâve not directly spoken, then in the décisions of the courts and 
the constant practice of the government officiais; but, when the lawmaking 
power speaks upou a particular subjeet over which it has constitutional power 
to.legislate, public pollcy in such a case is what the statute enacts. If the 
law prohibit any contract or combination in restraint of trade or commerce, 
a contract or combination made In violation of such law is void, whatever œay 
hâve been theretofore decided by the courts to hâve been the public policy of 
the country on that subjeet." 

What has been said is upon the theory that the contracts made by 
complainants would be in violation of the act of the General Assembly 
of the State of Arkansas mentioned in the bill, although it is chargea 
that the business is not within the prohibition of that act; but it is 
also charged that, if their business is in violation of the provisions of 
that act, then the act is unconstitutional as being in conflict with the 
varions provisions of the Constitution of the United States mentioned 
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in the bill. If tlieir business is not violative of any of the terms of 
that act, then there is no reason for invoking the jurisdiction of a 
court of equity, for the law courts hâve ample povver to grant ail the 
relief complainants may be entitled to in an action for damages against 
the telegraph company for a breach of its contract. There is no allé- 
gation that a judgment for such a breach could not be collected, either 
owing to the insolvency of the telegraph company, or that it has not 
sufficient property subject to exécution in this state to satisfy any 
judgment complainants might recover in an action at law. But as it was 
intimated at the hearing by counsel for coniplainant that they did not 
care to rely on that part of the bill, but preferred to hâve the court 
détermine the main issue involved — the constitutionality of the act — 
the court has acted upon that suggestion. 

The démarrer of the telegraph company will be sustained. 
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(Circuit Court, B, D. Wasliingtoii, E. D. December 24, 1907.) 

No. 1,303. 

OOMMEECB— OaBBIEBS— INTER.STATE COMMERCE— PoWBB OF COUBT TO E^'JOIN En- 
FOECEMENT OF SCHEDULE RATES. 

Under Interstate Coimueree Act Fg1>. 4, 1887, c. 104, 24 Stat. 379 [U. 
S. Comp. St. 1901, p. 3154], as ameiided. includiug the amendatory act of 
June 29, 190G (34 Stat. 58-1, c. 3591 [U. S. Comp. St. Supp. 1907, p. 892]), 
a court of equity is without jurisdiction to enjoin a railroad company froni 
cliarging the rates flxed b.y its scliedule of rates diil,y published and iiled 
with the Interstate Commerce Commission, and wliidi lias gone iuto effect, 
pending a proceeding before the commission to détermine its lawfulness. 

H. M. Stephens, for complainants. 

John P. Hartman, Albert Allen, M. J. Gordon, and E. J. Cannon, 
for défendants. 

WHITSON, District Judge. (Z!omplainants, engaged in the manu- 
facture and Interstate trafEc of lumber and forest products, are corpo- 
rations organized under the laws of several states, including Washing- 
ton, and the défendants, Interstate and intrastate common carriers en- 
gaged in interstate commerce by traffic connections with interstate car- 
riers, are corporations also, and in that regard they présent the same 
diversity of citizenship. Relief is sought by bill in equity ag"ainst the 
enforcement of certain recently increased rates for the shipment of 
timber products from this district to eastern points beyond state lim- 
its. The grounds upon which complainants base their right to équita- 
ble interposition, as set forth in the bill, are that the défendants hâve 
arbitrarily, and by confédération and conspiracy, agreed to establish 
and fix unreasonable and unjust rates upon interstate commerce from 
points within the state of Washington, and especially within the ter- 
ritory coextensive with the territorial jurisdiction of this court, to 
States other than the state of Washington ; that the défendant railway 
companies, in connection with other participating carriers, hâve filed 
with the Interstate Commerce Commission, and hâve pubhshed, a re- 
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vised tariff of rates, effective Noveinber 1, 1907, being I. C. C. No. 
850, on lumber and other forest products from the state of Washing- 
ton and other northwestern points of origin to eastern and southeastern 
destinations in other states, whereby the theretofore existing rates on 
forest products were advanced from 3 to 12 1/2 cents per 100 pounds, 
which rates, it is alleged, are arbitrary, unreasonable, and unjust, and 
will be unlawfully and wrongfuUy coUected and extorted from the 
complainants and ail shippers of interstate freight covered by said 
tariffs ; that this combination and conspiracy is in violation of the 
acts of Congress commonly known as the "Sherman Anti-Trust Act," 
and the acts amendatory thereof. It is alleged that the interests con- 
trolling the competing lines hâve combined and parceled out the terri- 
tory, and that said increased rate is in suppression of compétition, for 
the mutual advantage of the carriers, and in violation of the acts of 
Congress ; that while the tariffs generally speaking, on other commodi- 
tieS, hâve been reduced steadily for many years, and are still main- 
tained at greatly reduced rates from those fonnerly charged, that it is 
now proposed to arbitrarily increase them on lumber and forest prod- 
ucts by virtue of said collusive, unlawful, and discriminatory agree- 
ment. It is charged that the local lines participate in the increase in 
proportion to the mileage or distance of haul upon the respective roads 
as compared to the distance and haul by other Connecting carriers, and 
that neither a court of law nor the Interstate Commerce Commission 
bas jurisdiction to grant any réparation or afford any relief in the 
premises until after the threatened irréparable injury shall hâve been 
accomplished. It was disclosed at the hearing that the matter was 
pending before the Interstate Commerce Commission in pursuance of 
its power to regulate rates, and the aid of the court is sought to enjoin 
the exaction of the rates thus filed with that lx)dy until a hearing can 
be had before it, and rates be fixed, and that thereafter, upon final hear- 
ing, a decree be granted in conformity to law and equity. The main 
trunk lines originally parties to the suit, to wit, the Northern Pacific 
Railway Company, the Great Northern Railway Cotnpany, the Chi- 
cago, Burlington & Quincy Railroad Company, the Union Pacific 
Railway Company, the Oregon Short Line Railroad Company, and 
the Oregon Railroad & Navigation Company, bave been dismissed 
upon the motion of complainants, for the reason that they are parties 
to like suits instituted in the Western district of this state, and in the 
district of Oregon. And the défendants now remaining are, with the 
exception of the Canadian Pacific Railway Company, the Chicago, 
Milwaukee & St. Paul Railway Company, the Minncapolis, St. Paul 
& Sault Ste. Marie Railway Company, and the Chicago & Northwest- 
ern Railway Company, local roads having traiific connections with the 
main trunk lines which bave been dismissed, as well as with the lines 
last above mentioned. The increase in the rates over those formerly 
existing is set out in détail, from which it appears that there is a sub- 
stantial advance in freight charges as set down in the traffic sheet here- 
inabove referred to. 

The décisions of Judges Hanford and Wolverton granting injunc- 
tions at the suits of lumbermen of their respective districts were made 
prior to November Ist, and whatever be the merits of the contentions 
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there made it is manifest that a différent question is presented hère; 
but in the présent state of the record it must be taken that the rates 
filed with the Interstate Commerce Commission, to become effective 
November Ist, are arbitrary, unreasonable, and exorbitant as alleged in 
the bill of complaint. It is unnecessary to consider the many questions, 
far reaching in their effect, which hâve been discussed upon the appli- 
cation for an injunction, but a summary of the législation affecting the 
issue must be made for the purpose of ascertaining what rights may 
be enforced and what duties are required of the court in view of the 
facts, and the prayer for injunctive relief. 
The most important provision appears in section 1, which reads : 

"Ail charges made for any service rendered or to be rendered in the trans- 
portation of passengers or property as aforesaid, or in connection therewith, 
shail be just and reasonal>le; and every tinjust and unreasonable charge for 
such service or any part thereof is prohibited and declared to be unlawful." 

The foregoing appears in substantiâlly the same form in Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154], as in the 
amendatory act of June 29, 1906 (34 Stat. 584, c. 3591 [U. S. Comp. 
St. Supp. i907, p. 892]). Without undertaking to point out the spécifie 
amendments made by the latter act, it will be sufficient for présent pur- 
poses to note such provisions now in force as are applicable to the in- 
quiry to be made. 

Every common carrier is required to file with the commission, print 
and keep open to public inspection, a schedule showing ail the rates, 
fares, and charges for transportation between the différent points on its 
own route, and between points on its own route and points on the route 
of any other carrier by railroad. If no joint rate over the through route 
has been established, the several carriers in such through route shall 
file, print, and keep open to public inspection the separately established 
rates, fâres, and charges applied to through transportation. Thèse 
schedules must be plainly printed in large type, and notices for the 
use of the public must be kept posted in two public and conspicuous 
places in every dépôt, station, or office of the carrier where passengers 
or freight are received, in such form that they shall be accessible and 
can be conveniently inspected. No change shall be made in the rates, 
fares, and charges which hâve been filed and published by any com- 
mon carrier, except after 30 days' notice to the commission and to the 
public. No carrier, unless otherwise provided by the act, shall engage 
or participate in the transportation of passengers or property unless 
the rates, fares, and charges upon which the same are transported 
hâve been filed and published in accordance with the provisions of the 
act ; and no common carrier may charge or demand, collect, or receive 
a greater or less or différent compensation between the points named 
in such tariffs than the rates specified in the tariff filed and in effect at 
the time. The commission is authorized to hear complaints, and, if, 
after such hearing, it shall détermine that any party complainant is 
entitled to an award of damages for a violation of the act, it shall make 
an order directing the carrier ' i pay the amount which it shall find due 
on or before a day to be named. If the carrier does not comply within 
the time liraited, the complainant, or any person for whose benefit the 
order was made, may file in the Circuit Court for the district in which 
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he résides, or in wliich is located the principal operating office of the 
carrier, or througli which the road of the carrier runs, a pétition setting 
forth briefly the causes for which he claims damages, and the order 
of the commission in the premises, and thereupon the suit shall pro- 
ceed in the Circuit Court in the manner pointed out by the act. If any 
carrier fails or neglects to obey any order of the commission other than 
for the payment of money, any party interested, or the commission in 
its own name, may apply to the Circuit Court in the district where 
such carrier has its principal office, or in which the violation shall hâve 
occurred, for an enforcement of the order. The venue is fixed and the 
method is pointed out whereby suits may be brought against the 
commission to enjoin, set aside, annul, or suspend any order or require- 
ment by it made. No injunction or interlocutory decree suspending 
or restraining the enforcement of an order of the commission shall 
be granted except on a. hearing after not less than five days' notice to 
the commission. The Circuit and District Courts of the United States 
are empowered upon the application of the Attorney General, at the 
request of the commission, alleging a failure to comply with or a vio- 
lation of any of the provisions of the act to regulate commerce, or of 
any acts supplemental thereto or amendatory thereof, by any common 
carrier, to issue a writ or writs of mandamus on such common carrier 
to compel a compliance with the provisions of the act. Willful failure 
upon the part of any carrier to file and publish the tariffs as required, or 
to strictly observe the same until changed according to law, is declared 
to be a misdemeanor subject to fine. Whenever any carrier files with 
the commission a particular rate, or participâtes in any rates so filed or 
published, that rate as against such carrier shall be conclusively deemed 
to be the légal rate, and any departure therefrom shall be deemed to be 
an offense. Upon complaint the commission has power "to détermine 
and prescribe what will be the just and reasonable rate or rates, charge 
or charges, to be thereafter observed in such case as the maximum to 
be charged." When carriers fail to agrée among themselves in rela- 
tion to joint rates, the commission may, after hearing, prescribe "the 
just and reasonable proportion of such joint rate to be received by 
each carrier party thereto." The commission, upon complaint being 
made, after hearing, may establish through or joint rates, and pre- 
scribe the division of such rates. Complaints for the recovery of dam- 
ages shall be filed with the commission within two years from the 
time the action accrues, and not after ; and a pétition for the enforce- 
ment of an order for the payment of money shall be filed in the 
Circuit Court within one year from the date of the order, and not after. 
Offenses are defined, and penalties and forfeitures prescribed, and it 
is made the duty of the various district attorneys, under the direction 
of the Attorney General, to prosecute for the recovery thereof. 

Thus it will be seen how fully Congress has empowered the Inter- 
state Commerce Commission to deal with the subject of traffic between 
the States. AU through the laws which hâve been enacted rUns the 
thought of original jurisdiction. That of the courts would appear to 
be in aid of the jurisdiction of the cominission, or by way of enforce- 
ment of its orders, or denying them when confiscatory. And thus it is 
that in obédience to a popular and overwhelming demand, part of which 
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consistée! in criticism of the courts for granting injunctions, that Con- 
gress has, pursuant to the power vested in it by the Constitution, taken 
control of the régulation of interstate carriers. It may be remarked 
that agitation is going on now for an amendment to tlie act of 1906, 
which shall prohibit carriers froni making any change in existing rates 
withoiit the consent of the commission. Such a provision would avoid 
the necessity of apphcations similar to the one at bar, but the agitation 
illustrâtes that this deficiency has been recognized. Fédéral législation 
is, as are the statutes of the several states creating state commissions, 
based upon the impracticability of properly dealing with the subject in 
any other method than by an administrative board empowered to inves- 
ugate and summarily dispose of complaints, as has been pointed out by 
the Suprême Court. 

With this preliminary statement, we are to inquire, in view of the 
législation which has been adverted to, whether a court may enjoin the 
enforcement of a rate filed with the commission after the time fixed 
for it to become effective under the law. The inquiry will be greatly 
simplitied by the statement of certain well-settled principles, thereby 
relieving from the discussion of vital questions which might other- 
wise tend to distract and divert from the one issue to be resolved : 
First. Under législation existing prior to 1906 the Interstate Com- 
merce Commission was not vested with power to fîx rates. Second. 
The courts were equally powerless in the premises. Third. The right 
to establish and regulate rates properly belongs to the législative 
branch of the government, and the fixing of rates is a législative act. 

We hâve seen that the act of June 29, 1906, has supplied the de- 
ficiency in prior législation, and it is now admitted on ail hands that 
the Interstate Commerce Commission has the power to regulate rates ; 
but that the commission is endovved with this power does not wholly 
dispose of the question. It must turn upon whether the courts may 
anticipate its action pending an investigation. It cannot be disputed 
that it was perfectly lawful for the défendant carriers to file their 
rates, even increased rates if those in force were too low, for the pro- 
vision that rates shall be just and reasonable must apply to carrier 
and shipper alike. The act contemplâtes that carriers shall fix rates, 
because they are expressly forbidden to charge any other rate than 
those filed, or to make any charge until the rate shall hâve been filed. 
There is no provision made for supervisory control over the fixing of 
■rates in thé first instance, and the law not only contemplâtes their es- 
tablishment by the carriers, but expressly authorizes it, and makes it 
incumbent, and enforces the duty upon them. When the tariff sheet 
bas been filed, and 30 days hâve expired, the tariff s thus fixed, whether 
reasonable or utireasonajjle, just or unjust, become lawful pending re- 
vision by the commission, for there is no other method by which they 
may be arrived at under the law. The carrier being entitled to just 
compensation for services rendered, as well as is the shipper to re- 
ceive like considération, the rights of the parties in this regard are 
reciprocal. If, then, thèse carriers conceived that the rates were not 
commensurate with the service rendered, they sought the only remedy 
available under the law by filing with the commission a schedule of 
increased rates, and after the tinae limited by the law itself there can 
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be no logical contention that it did not become the establisbed rate pnr- 
suant to and in accordance with the provisions of the statute. The 
initiative in this regard bas always been, and in the nature of things 
in their practical opération must be, with the carrier. Congress bas 
prescribed no departure in procédure in that respect. It bas simply 
recognized a pre-existing condition which grovvs out of the necessities 
of traffic, and it is the only practical method which may form a basis 
upon which legitimate régulation niay proceed. There is notbing new 
or strange about this. Texas Pacific Railway Co. v. Interstate Com- 
merce Commission, 163 U. S. 197, 16 Sup. Ct". 666, 40 L. Ed. 940. 

It bas been the universal practice, I bebeve, under the state com- 
missions, and it would appear to be necessary in ail jurisdictions which 
undertake to deal with the subject other than by direct législation. 
The carriers in this case, then, bave compbed with the provisions of 
the law. Tbey bave violated no statute, but rather pursued the remedy 
pointed out by it. What, then, must be the conclusion? That since 
the carriers must upon their own initiative fix rates which are deemed 
by them just and reasonable, and those rates when effective become 
lawful until revised by the commission, the court in undertaking to 
enjoin a rate now which is in force pursuant to the law would be in- 
vading the jurisdiction of the tribunal created expressly by Congress 
for the purpose of determining that matter. The distinction between 
a rate to be put into efifect in the future, and an existing rate, was 
well appreciated by court and counsel when the applications for in- 
junctions already referred to were being heard, for those cases were 
pressed with ail possible diligence in order to secure injunctions prior 
to the Ist day of November ; and it appears by the proceedings that 
the hearing was shortened by the judges on the evening of October 
31st, and that the argument was continued until 9 :30 of that night 
for the purpose of enabling the court to act prior to the time that the 
rates should go into efïect, and this was upon the theory that, when 
the rates did in fact become operative, the court lost jurisdiction to 
interpose against their enforcement until the matter should receive the 
attention of the commission. 

The following from the remarks made by Judge Hanford during 
the progress of the hearing will best illustrate bis view : 

"Before you begin, I wisli to state that you liav(! to face a c-oudition. It is 
only about 38 hours until this new rate scliedule will take effect without the 
injunetion. Xow, if the case is to be tried as it was yesterday, that is, an 
elaborate présentation of faets with cumulative testhiiony read in extenso — ■ 
the law will go into effect while you are still hère talking." 

Mr. Teal, of complainants' counsel, in discussing the power of the 
court, said: 

"It is simply a question as to whether a rate which is claimed and admitted 
to be extortionate should go into effect and not whether they should make a 
rate or not, beeause that bas to go to the Interstate Commerce Commission, 
and this court could not do it." 

And so Mr. Wimbish, of counsel for complainants, observed: 

"The Interstate Commerce Commission has no power to question the unrea- 
sonableness of the rates, and to adjudge them unreasonable until they are put 
into effect. So that, if we hâve no right to go before the equity court and get 

157 F.— 38 



5M 157 FEDERAL REPORTER. 

an lEjunction against the putting Into efCect of tliis new rate, we hâve no 
remedy atall because, as decided in the Chicimiatl and New Orléans Case, in 
162 U. S. 184, the Interstate Connnerce Commission has no power to enjoln 
rates, from going into effect and adjudging them unreasouable." 

The ground relied upon in tliose cases was that the statute provides 
that rates shall be just and reasonable, and that the attempt on the 
part of the carriers to put into opération a différent schedule of rates 
than those which had theretof ore been in force for many years, by 
the substitution of un just, arbitrary, and discriminatory rates, was a 
threatened injury which courts might anticipate. But what was then- 
threatened has become an accomplished fact. The rates are in effect, 
and it does not appear how the force of this situation can be overcome 
at the présent time in this court. 

The argument has been made, based upon the common-law princi- 
ple, that since common carriers are compelled to fîx and maintain rea- 
sonable rates, and that a shipper may recover any excess which may 
be exacted beyond that amount, that this common-law duty imposed 
upon the carrier authorizes the courts to enjoin arbitrary or unreasou- 
able rates, and hence that the power to afford relief remains unless it 
has been divested by the législation of Congress; that the remedy 
which common carriers seek, where the rate becomes confîscatory or 
unreasonably low, is at the hands of courts of equity, in reliance upon 
the constitutional provision that they cannot be deprived of property 
without due process of law, and that, therefore, no law can be made 
which will deprive them of just and reasonable rates; and that that 
question may ultimately only be solved in the courts of the country. 
From this proposition the reciprocal right is attempted to be drawn, 
based upon a like remedy to he granted to the shipper; the theory 
being that since Congress has not provided that, in turn, the courts 
may not interfère to prevent the raising of rates, and that, inasmuch 
as it existed prior to the législation which sought to bring the matter 
tmder control, it exists yet; that the inhérent right which the shipper 
has to reasonable rates is only a counterpart of the right of the carrier 
to bave reasonable compensation for services rendered. It is said 
that the complainants are remediless for that their business will be 
broken up before the commission can act; that the lumber interests 
will generally suffer ail over the Northwest before its complicated ma- 
chinery can be brought into opération, and that to deprive the shipper 
of this right is to deprive him of that of which under similar condi- 
tions the carrier might justly and summarily complain. There are 
several answers to this somewhat forceful contention, but a discus- 
sion which did not admit the justness of it in the abstract would be 
wanting in frankness. If the power was reserved to the courts, pend- 
ing the putting into effect of the new rates, to prevent a threatened 
injury, it may be assumed that, since the act of 1906 provides that 
they cannot go into effect for a period of 30 days, this enlargement of 
the time was for the purpose of giving shippers an opportunity to seek 
the aid of equity to prevent an injury which might become irréparable. 
Again, if the proposition be admitted that carriers bave the right to 
fix rates subject to the supervision and control of the commission, an 
interférence now would amount to the fîxing of rates, the power to 
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do which the court is not possessed cf. The bill seeks to enjoin the 
défendants from coUecting the proposed advance in rates, or any 
thereof ; and, if this action be taken, the court would be holding that 
the défendants are entitled to coUect the old rate, which is reasonable, 
and not the new rate, which is unreasonable, and it would, while the 
matter is pending before the commission, fix as the rate which the 
défendants could charge the original rate which ha. now been fully 
superseded in pursnance of the provisions, and in strict compliance, so 
far as appears, with the requirenients of law. The case does not 
présent the parallel of those numerous décisions which hold that pro- 
hibiting an unjust rate is not necessarily fixing a rate. Reliance is 
had upon this provision: 

" * ♦ • And nothing in this act contained shall in any way abridge or 
alter the remédies now existing at common law or by statute, but the provi- 
sions of this act are In addition to such remédies. * * * " 

This statute was in force when Texas & Pacific Ry. Co. v. Abilene 
Cotton on Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, was 
decided. With this provision in vievv, and prior to the time that the 
Interstate Commerce Commission had been empowered to regulate 
and fix rates, it was said in referring to the contention that the shipper 
had the right of action at common law fer damages asserted to hâve 
been suffered by discrimination against such person: 

"When the gênerai scope of the act is enlightened by the considération just 
stated, It becomes manifest that there is not only a relation, but an indis- 
soluble unity between the provision for the establishment and maintenance 
of rates until corrected in accordanee with the statute and the prohibition 
against préférences and discrimination." 

And the reason assigned by the court for this conclusion was that: 

" * * ♦ Unless the requiremont of a uniform standard of rates be com- 
plied with, it would resuit that violations of the statute as to préférences and 
discrimination would inevitably foUow. • • • " 

It was said: 

" * * * For, If it be that the standard of rates fixed in the mode provided 
by the statute could be treated on the coniplaint of a shipper by a court and ju- 
ry as unreasonable, without référence to prior action by the commission, • * * 
it would corne to pass that a shipper might obtain relief upon the basis that 
the established rate was unreasonable, in the opinion of a court and jury, and 
thus such shipper would receive a préférence or discrimination. • • * " 

The argument that the judgment of a court in such a case would 
give rise to a change of the schedule rate was met in this way: 

"This suggestion, however, is manifestly without merit, and only serves to 
Ulustrate the absolute destruction of the act and the remédiai provisions 
which it created which would arise from a récognition of the right asserted : 
for if, without previous action by the commission, power might be exerted by 
courts and juries generally to détermine the reasonableness of an established 
rate, it would follow that, unlèss ail courts reaehed an identical conclusion, 
a uniform standard of rates in the future wouid be impossible, as the standard 
would fluctuate and vary, dépendent upon the divergent conclusions reaehed 
as to reasonableness by the varions courts called upon to consider the sub- 
ject as an original question. Indeed, the récognition of such a right is wholly 
Inconsistent with the administrative power conferred upon the commission, 
and with the duty, which the statute easts upon that body, of seeing to it that 
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the statutory requireiiieiit as to miiformity and equality of rates is observed. 
Equally obvious is it that the existence of sueh a power in the courts, inde- 
pendent of prior action by the commission, would lead to favoritlsm, to the 
eiiforeement of one rate in one jurisdiction, and a différent one in another, 
would destroy the prohibitions against préférences and disci'imination. and 
aflford, moreover, a ready means by which, through colliislve proceedings, tlie 
wrongs which the statute was intended to remedy could be successfully inflict- 
ed. Indeed, no reason can be perceived for the enactment of the provision 
endowing the administrative tribunal, which the act created, with power, ou 
due proof, not only to award réparation to a particular shlpper, but to com- 
mand the carrier to desist from violation of the act in the future, thus eom- 
pelling the altération of the old or the flling of a new schedule, confornvibly 
to the action of the commission, if the power was left in courts to grant relief 
on complaint of any shipper, upou the theory that the established rate could 
be disregarded and be treated as unreasonable, without référence to previous 
action by the commission in the premises. This must be, because, if the power 
existed In both courts and the commission to originally bear complainfs on 
this subiect, there might be a divergence between the action of the commis- 
sion and the décision of à court. In other words, tlie established schedule 
might be fouud reasonable by the commission in the flrst instance and unrea- 
sonable by a court acting originally, and thus a conflict would arise which 
would render the enforcement of the act impossible." 

The contention hère, therefore, would inevitably lead to the conclu- 
sion that the législation upon the subject of interstate commerce, in so 
far as it undertakes to deprive shippers of the right to appeal in the 
first instance to the courts, instead of appealing to the commission, is 
unconstitutional, the same as it would be if it deprived the carrier of 
the constitutional right to invoke the aid of a court of equity to prevent 
the confiscation of its property by unreasonably low and nonremunera- 
tive rates. That suggestion bas not been made, and, indeed, in view 
of the power of Congress to deal with the subject, it would appear to 
be untenable; at least it would not be proper for this court, in view 
of the many décisions upon the subject, to follow out now the argu- 
ment thus made to its legitimate conséquences, and thereby déclare 
the act void in that respect. Where the argument fails is that it as- 
sumes that the right of the shipper as it existed at common law was 
not taken away by Congress. The Suprême Court having held other- 
wise, it becomes untenable upon that ground. Again, the argument, 
distinctly able as it is, involves a confusion of rights and remédies. 
The power of Congress to deal with interstate commerce once con- 
ceded, the manner by which rights may be asserted, and the methods 
by which the shipper, upon the one hand, and the carrier, upon the 
other, may seek those rights, hâve been defined by law, and it can- 
not be held that so long as a remedy is pointed out whereby they may 
be pursued that it deprives a shipper of a right, because he may not, 
in the first instance, appeal to a tribunal which best suits his conven- 
ience and his desires. It bas been said that, if the commission should 
not grant the relief to which the shippers are entitled, under existing 
laws they would be without remedy, but the court will not, in view 
of the explicit provisions of the act of 1906, assume to say that the 
commission will not render to the shippers their due, and since the 
remedy pointed out is to first apply to the commission, at least until 
the commission does deny a right, the courts will not anticipate such an 
unlikely resuit as that suggested by counsel as possible. 
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The case of Southern Raihvay Co. v. Tift, 20G U. S. 428, 27 Sup. 
Ct. 709, 51 L. Ed. 1134, is rehed iipon as an authority justifying the 
assumption of jurisdiction, notwithstandmg the décision from which 
quotation has just been made; but, if that case be criticaUy examined, 
it will be found that it is net in any way inconsistent with the former 
case, nor does it enlarge upon the doctrines there so plainly cnunciated. 
The argument is based upon this statement, found on page 437 of 20() 
U. S., page 711 of 27 Sup. Ct. (51 L. Ed. 1124): 

"In the case at biir, liowever, tliero are assignments of error based on tiii' 
objections to the juristliftion of the Circuit Court. Tliese niight prosent seri- 
ons questions in view of our décision in Texas & ratifie Uailroad C;omi>any v. 
Abilene Cotton Oil Coni]]any, 204 V. S. 420, 27 Sup. Ct. '550. 51 L. Ed. :,:,;'>. 
upon a différent record tluin tliat l)efore us. We are not required to say, how- 
ever, that because an action at law for damages to recover unreas<>u;d)le rate:^ 
wliieh liave tieen exacted in nccorthmce witli tiie scliedule of rates us filed is 
forbiddeu by tlie interstate commerce acî, a suit in cquity is aiso for!)idden 
to prevent a flliiig or enforcenient of a sehedule of unreasonable rates or a 
change to iinjust or unreasonable rates." 

This language, standing alone, gives color to the contention; but 
that which immediately f ollows explains what was meant : 

"The Circuit Court granted no relief i>rejudicial to appellauts on the orig- 
inal bill. It sent the parties to the Interstate Conunerce Connnission, where. 
upon sufîieient pleadings identical wlth those before the court, and utton tes- 
timony adduced upou the issues made, the décision was adverse to the appel- 
lants. ïhis action of the commission, with its findings and conclusions, was 
presented to the Circuit Court, and it was upon thest>, in effe<,-t, the decree of 
the court was rendered. There was no demurrer to that pétition, aud the tes- 
timouy taken before the commission was stipiilated iiUo the case, aud the 
opinion of the court recites that, 'with equal meritorious purpose, counsel for 
the respective parties agreed that this would stand for and be the hearing for 
final deeree In equity.' * * * jt was certalnly compétent for the appellees 
to procoed in the Circuit Court undor section 36 of the intei"state commerce 
act (24 Stat. 384, c. 104 [U. S. Comp. St. 1901, p. 816.">J), and to apply by péti- 
tion to the Circuit Court, 'sitting in e(iuity,' for the court to hear and déter- 
mine the matter 'as a court of equity.' and issue an injun<!tlon 'or other proper 
process, mandatory or otherwise,' to enforce the order of the couunission. 
We think that under the broad powers conferred upon the Circuit Court In- 
section 16 and the direction there given to the court to proceed with efflciency. 
but without the formality of equity proceedings, 'but in such mar.ner as to do 
justice lu the premises,' and in view of the stiiiulation of the parties, recited 
In the decree of the court, the appellants are precluded frojn niaking the ob- 
jection that the court dld not hâve jurisdiction to entertain the pétition and 
grant the relief prayed for and decreed." 

But no jurisdictional question has been waived by défendants in 
this case; on the contrary, jurisdiction has been expressly chaUengcd. 

In view of thèse considérations, I fînd myself unable, at the présent 
time, to grant the reHef to which the complainants appear to be enti- 
tled according to the allégations of the bill, for the reason that the 
tribunal created for that purpose is now hearing the controversy. It 
has original jurisdiction, and it is proceeding by virtue of authority 
expressly conferred by Cougress. The commission was possessed of 
the matter when this application was made, and. since the court cannot 
prevent a threatened injury, the décision of the commission will be 
awaited, but the cause will be retained and further proceedings stayed 
pending the hearing before it. When a conclusion has been reached 
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and an order made by it, unless cause be shown to the contrary, a de- 
cree wiU be entered in accordance with its findings. If either party is 
dissatisfied with the action of the commission, a hearing will be had, 
and the extent of the power vested in the court to set aside or revise 
any order which shall be made in favor of the complainants or of the 
défendants will be considered, and the cause will then take such course. 
as the drcumstances shall seem to demand. 



MULROONET v. ROYAL INS. 00., OF LIVERPOOL, ENGLAND. 

(Circuit Court, N. D. lowa, W. D. December C, 1907.) 

No. 454. 

1. INSDKANCE— Conditions in Polioy— Inoumbrancb of Pboperty. 

A provision of an insurance policy renderlng ir void in case of an in- 
cumbrance on the property, not consented to in writing by the insurer, ia- 
reasonable and valid. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 28, Insurance, § 82&.1 

2. Same— Agents op Insubee— Iowa Statute— "Scope op Employment." 

In Code Iowa 3897, § 1750, which provides that "any officer, agent or 
représentative of an Insurance eompany dolng business in thls state who 
may sollcit Insurance, procure applications, Issue pollcies, adjust losses 
or transaet the business generalJy of such companies shall be held to be 
the agent of such insurance companies, with authorlty to transaet ail 
business within the scope of bis employment, anything in the application^ 
poUcy, contract, by-laws, or articles of incorporation of such eompany to 
the contrary notwithstanding," the phrase "scope of hls employment" bas 
a more restricted meanlng than "scope of bis agency," and is necessarily 
ilmlted by the terms of the employment ; and when, therefore, an agent 
is employed to make eontraets for hls principal only in writing, a verbal 
contract is beyond the scope of hls employment, and Is not by the statute 
rendered blndlng on the eompany. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p. 
6357.] 

3. Same— Avoidanob or Policy poe Bkeach of Condition— Consent to In- 

CtTMBBANCE BY AGENT. 

An Insurance policy on a stock of merchandlse provided that it should 
be vold "if the subject of insurance be personal property and be or be- 
come ineumbered by a chattel mortgage," and that no offlcer, agent, or 
représentative of the eompany should bave power to walve any condition, 
unless such waiver should be written upon or attached to the policy. The 
insured executed a bill of sale of the property intended as a mortgage, an 
assignment of the policy was wrltteu thereon to the mortgagee, and the 
agents of the eompany made an Indorsement thereon, eonsenting that the 
interest of the insured "as owner of the property covered by the policy" 
be assigned to the assignée. Neither indorsement showed the nature of 
the asslgnee's Interest. Eeld, that such indorsement was not a consent 
to the Incumbrance of the property, and that it could not be varled by 
paroi évidence showlng that the agents had knowledge of the nature of 
the transfer and verbally consented thereto, so as to bind the eompany by 
such consent. 

At Law. Action on fire insurance policy. 

This cause has been submitted to the court, a jury havlng been waived in 
writing, and from the évidence submitted the court finds the facts to be as 
follows : 

(1) That the plalntlff is the duly nppointed and quallfled trustée in bank» 
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l'uptcy of Oliver O. Kendall, bankrupt, and a citizen of the state of lowa, re- 
sidiiig in tlie Nortliern judicial district tliereof, and tliat lie and the said 
Oliver O. Keiidall were citizeiis and résidents of said state and district at tiie 
time this action was commenced as herelnafter stated. 

(2) Tbat tlie défendant is an insurance company, duly incorporated under 
the laws of tlie klngdom of Great: Britaln and Ireland, and was sucli at tlie 
time this action was commenced, having its principal place of business at 
Liverpool, England, and a Western départaient in charge of managers at Chi- 
cago, in the state of Illinois, and offices and agencies in the state of lowa for 
the transaction of its business in that state, one of which offices and agencies 
Is located at George, in Lyon county, and the flrm of Miller & CoUmann is 
and was its agents at said place, with authority to Issue policies of insurance 
and to transact its business at that place, including the authority to indorse 
in writing upon its policies of insurance the consent of the company to the 
transfer or incumbrance of the property so insured, and in writing waive the 
provisions of its policies in aecordance with the ternis thereof. 

(3) That on Deeember 15, 1906, the défendant, through its said agents, Mil- 
ler & OoUmann, in considération of the sum of $105, duly issued to said Oliver 
O. Kendall, then of the town of Harris, Osceola county, lowa, its policy of 
insurance duly signed by said agents, whereby it agreed to insure him against 
loss or damage by tire in an amount not exceeding $3,000 for the term of one 
year from Deeember 12, 1006, upon a certain stock of inerchandise tlien own- 
ed by said Kendall, while contained in a certain frame building situate in said 
town of Harris. A copy of which policy is attached to the pétition as part 
thereof ; and contains, among others, the following provisions : "ïhis entire 
policy, unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be vold * * * if the interest of the insured be other than 
unconditional and sole ownership, * * * or if the subject of insurance bo 
Personal property and be or become encumbered by a chattel mortgage, * * * 
or if any change other than by the death of an Insured talce place in the inter- 
est, title, or possession of the subject of insurance (except change of occupants 
without iucrease of hazard), whether by légal process or judgment or by vol- 
untary act of the insured or otherwise ; or if this policy be assigned before a 
loss. * * * If, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee or of any person or corporation hav- 
ing an interest in the subject of insurance other than the interest of the in- 
sured as described herein, the conditions hereinbefore contained shall apply 
in the manner expressed in such provisions and conditions of insurance re- 
lating to such interest as shall be written upon, attached, or appended hereto. 
« * * The insured, as often as required, shall » * * subiuit to ex- 
aniinations under oath by any person named by this company, and subscribe 
the same. * * * This company shall not be held to bave waived any pro- 
visions or conditions of this policy or any forfeiture thereof by any require- 
ment, act, or proceeding on its part relating to * * * any examination 
herein provided for. * * * This policy is made and accepted subject to the 
foregoing stipulations and conditions, together with such other provisions, 
agreements, or conditions as may be indorsed hereon or added hereto, and no 
offlcer, agent, or other représentative of this company shall hâve power to 
waive any provisions or condition of this policy, except such as by the terms 
of this policy may be the subject of agreement indorsed hereon or added here- 
to, and as to such provisions and conditions no oflieer, agent, or représentative 
shall hâve such power or be deemed or held to hâve waived such provisions 
or conditions unless such waiver, if any shall be written upon or attached here- 
to, nor shall any privilège or permission affecting the insurance under this 
policy exist or be claimed by the insured unless so written or attached." 

(4) On February 12, 1907, said O. O. Kendall made and delivered to H. H. 
Buck a bill of sale of the property so Insured, a copy of which bill of sale is 
also attached to the pétition as part thereof and is as follows: 

"Bill of Sale. 

"Know ail men by thèse présents, that I, O. O. Kendall, of the town of Har- 
ris, in the county of Oseeola and state of lowa, of the flrst part, for and in 
•considération of the sum of Seven Thousand Five Ilundred dollars ($7,500.00) 
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to me paid by H. II. Buek of tlie town of Spirit Lake, eoniity of Diekinson, 
State of lowa, of tlie second part (do hereby seil aud convey mito said second 
party) bis heirs, exeeutors, admiuistrators, and assigus, the following de- 
seribed property, to vvit : [Desciibiiig tbe property iiisnred.] To bave and 
bold tbe same unto tbe said party of tlie second part, bis beirs, exeeutors, ad- 
miuistrators and assigus forever. And I do for niyself, iny lieirs, exeeutors, 
admlnistrators and assigns eoveuant and agrée to aud witb tlie party of tbe 
second part, bis heirs, exe<"Utors, administrators and assigns, to warrant and 
défend tbe sale of said property, goods and cbattels bereby niade unto tbe said 
part}' of tbe second part, bis beirs, exeeutors, administrators and assigns, 
against ail and every person and persons wbouisoever. 

"In witness wbereof, I bave bereunto set niy band, tbis 12tb dav of Febru- 
arj', 1907. O. O. Kendall." 

Tbis instrument was duly aeknowledged, and recorded in tbe proper office 
on February 18, 1907. At tbe same time that said bill of sale was niade said 
H. H. Buck and O. O. Kendall made a written agreement, as follows : 

"Harris, lowa, February 12tli, 1907. 

"O. O. Kendall, party of tbe first part, and H. H. Buck, party of tbe second 
part, contract togetber as follows : 

"(1) First party having today executed to second party a bill of sale of 
(describing tbe property insured), said bill of sale being made as security for 
tbe certain claims bereinafter specifled, tbe following agreement is made: 

"(2) First party may retain possession of said stock during sucb period as 
tbe provisions bereof are complied witb, and wbile so in passession niay sel] 
tberefrom in tbe usual course of trade or by daily auctions, subject to tbe con- 
ditions bereinafter stated and only in strict accordance tberewitb ; if tbe con- 
ditions of tbis agreement be violated second party niay fortbwitb assume pos- 
session of said stock and may foreclose said bill of sale as a cbattel mortgage. 
The rigbt to sell as above provided is wliolly condltional upon flrst party de- 
iwsiting in the Harris Savlngs Bank of Harris, lowa, tbe entire proeeeds of 
tbe previous days sale, less tbe necessary expenses of operating said store and 
selling tbe goods sold, and if tbe proeeeds as above provided be not depositetl 
in said bank by noon of tbe succeeding day, ail rigbt to make sales after noon 
shall cease. 

"(3) Tbe proeeeds so deposited in said bank sball not be subject to check 
but shall be beld by said bank and eacb two weeks or oftener, disbursed as 
follows : (1) One-tbird thereof shall be applied upon the note beld by said 
Harris Savings Bank against said Kendall for $2500, until said note be fnliy 
paid. (2) ïwo-thirds thereof shall be paid by said bank to tbe former eredit- 
ors of the Harris Mercantile Co., of Harris, lOwa, being tbe debts of s;iid Com- 
pany assnmed by first party as part considération of said stocl»: aforesaid, pay- 
ment to be made to sucb creditors and in sucb proportion and aniount as said 
flrst part,F may elect, receijits to be taken therefor ; first party 's élection to be 
evidenced by check upon said bank. * • ♦ 

"(4) * * * 

"(5) * * • 

"(6) Sbould the flrst party fail to carry out and comply witb,tliis agreement, 
the second party may enforce same by foreclosure as above ffcated. * * * 

"(7) Wheu said claims bave been fully paid tbis agreement sball be can- 
celed and bill of sale given as above sball be surreudered. 

"[Signed] O. O. Kendall. 

"II. II. Buck." 

Said agreement was not acknowledged or recorded. 
. (5) The Ilarris Savings Bank mentioned in said agreement is a banking cor- 
poTation organized under tbe laws of lowa, located aud doing business at Har- 
ris, lowa, and said H. H. Buck is aud was Its ])resident, and A. E. Buck its 
casbier. O. O. Kendall was indebted to said bank in tlie sum of $2,500, and 
said bill of sale was, in fact, made by bim to H. H. Buck to secure said bank 
and other creditors of Kendall mentioned in said agreement, aud was, in fact, 
a chattel mortgage upon said property, and said H. II. Buck had no other 
interest therein. 
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(6) A. E. Buck, the eashier of the Harrls Savings Bank, was also the local 
agent of the défendant Insurance company at Harris, and it was througli him 
as such agent that Kendall obtained the policy of Insurance in suit froni Mil- 
ler & Colhuiinn, agents of défendant, at (ieorge, I()\va. ïhe autbority of A. E. 
Buck as such agent is shown by his certificate of appoiutiuent, which is in 
writing, and is as follows : 

"Royal Insurance Cowpauy of Liverpool. 
"Certificate of Autbority. 

"Be it known that A. E. Buck, of Harris. in the state of Io\ia (is) bereby du- 
ly appointed and constitutod agent to the Royal Insurance Coniiiuny of Liver- 
pool, at Harris, Osceola county, lowa. said appointnient to continue during tbc 
pleasure of the undersigned manager.s. As agent (be) is autborisied and em- 
powered to reçoive proposais for insurauce against loss or damage by tire and 
tornado, to receive moneys and to countersigu, issue, renew, cancel and consent 
to transfer of policies of insnrancc, subjoct to the rules and régulations ot 
said company, and to such instructions as uiay be from time to time given by 
tlie managers of said company at Chicago, Illinois, but no power is conferred 
upon said agent to waive any irt'ovision or condition of a policy of insurance 
except such as by the ternis of the policy may be the sub,1ect of agrecnient, 
and such waiver, if any, sliall be written upon or attached to the policy of in- 
surance. * * * " 

(7) The caiiital of said Harris Savin.gs Bank was $10,000, and A. E. Buck 
was the owner of $2.500 of the capital stock thereof. 

(8) A. E. Buck knew of the making of the bill of sale by Kendall to H. H. 
Buck, and of the above-nientioned aRrecuicut between tbem. 

(9) On Fébruary 12th Kendall delivered the policy of insurance to A. E. 
Buck, and requested liini to get tbe comiiany's cousent to the mailing of said 
bill of sale, which be, A. E. Buck. verbally agreed to do, and on Fébruary 
15th sent tbe policy by mail to Miller & Collmaun at George, lowa, with the 
following assignment indorsed thereon : 

"Assigument of Intorest by lusured. 

"The interest of O. 0. Kendall, as owner of property covered liy tbis i>olicy 
Is hereby assigued to U. H. Buck, subject to tlie consent of the Koyal insur- 
ance Company. 

"Dated 2/12 1.007. 0. O. Kendall. 

"Note: To secure mortgagees, if dcsired, tbe policy should be niade paj'able 
on its face to such mortgagee, as follows : Eoss if any, i)ayal>le to .John Doe, 
mortgagee." 

(Tlie italicized words were written by A. E. Buck, except signature of O. O. 
Kendall. Tbe others were in priiit upon back of policy.) 

Inclosed with the policy to Miller & Collniann was a letter of A. E. Buck, 
as follows : 

"Harris Savings Bank. 

"llarris, lowa, Feb. 15, '07. 
"Miller & Collmami. George, lowa — Gentlemen : Ilereiii please find policy 
#20, 0. O. Kendall for $.'5.000.00 and would ask that you attiu-h a loss clause 
payable to H. II. Buck, as holder of bill of sale. 

"Yours truly, A. E. Buck, Agent." 

Fébruary 18tb Jliller & Collniann returned the policy to A. E. Buck, and 
wrote him as follows: 

"Agency of the Royal Insurance Company. 

"Western Department, Law Brothers, Jlanagers, Chicago. 

"Jliller & Collniann, Agents, Geoi'ge, lowa. 

"George, lowa, Feb, 18, '07. 

"A. E. Buck, Harris, lowa — Dear Sir: \Ve are in receipt of the Kendall 

iiolicy. with recpiest for loss clause payable to H. H. Buck, holder of bill of 

sale. Should we attach tbis clause to the ])olicy our people will immediately 

cancel the policy. We présume the bill ol: sale is to cover encumbrance or 
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rather to cover a loan, and while wé are iiew with the Royal we do net thinfc 
they would care to hold tbe business wlth a chattel mortgage or its équivalent 
on the stock and présume it would be just as well for you to get it plaeed else- 
where. Of course it might be that the circumstauees are sucli tbat our people 
would talie It and if you can make it appear satisfactory we will attach a 
clause and try to hâve it stick, but it certainly looks bad on the face of it. 
"Yours truly, Miller & Collmann." 

On February 20tli Buck wrote Miller & Collmann as follows: 
"Harris Savings Bank. 

"Harris, lowa, Feb. 20, '07. 
"Miller & Collmann, George, lowa — Gentlemen : We hâve your favor of the 
18th inst., returning poliey #20, O. O. Kendall, and we note what you say. 
Hereiu I hand you the same and will ask that you consent to assignment of 
this poliey to H. H. Buck, as the stock has been transferred to him. This 
stock is In the same condition as at the time the poliey was taken, ouly that 
the same has been reduced about Three Thousand dollars, and the insurance 
has been reduced also $2,000.00 the amount carried at présent is $8,000 and 
the stock wlU run about $13,000.00. 

"Yours truly, A. E. Buck, Agent." 

After the receipt of the Miller & Collmann letter of February 18th, A. K. 
Buck called Miller & Collmann by téléphone, and informed them over the télé- 
phone that the bill of sale by Kendall to H. H. Buck was Intended as security 
only, and requested them to procure the company's consent thereto, and make 
the indorsement thereof upon the poliey. Whether this conversation by télé- 
phone was before or after Buck's letter of February 20th was written is un- 
certain, but it was before Miller & Collmann made the indorsement and wrote 
the letter next herein referred to. On February 21st Miller & Collmann made 
the following Indorsement on the poliey : 

"Consent by Company to Assignment of Interest. 

"The Royal Insurance Company hereby consent that the interest of O. O. 
Kendall as owner of the property covered by this poliey be assigned to H. H. 
Buck. "Miller & Collmann, Agent. 

"Dated George, la., 2—21—1907," 
—and retumed it with a letter to A. B. Buck. It was received by A. E. Buck 
the next day with a letter of Miller & Collmann, dated February 21, 1907, 
which letter has been lost, and its contents are in dispute. The letter did 
not consent ta the incumbrance nor waive any of the conditions of the poliey 
and was never attached thereto ; but Miller & Collmann did in the conversa- 
tion over the téléphone verbally consent to the incumbrance. After the burn- 
ing of the property, as hereinafter stated, Miller & Collmann endeavored to 
secure from both of the Bucks their letter of February 18th to A. E. Buck 
upon the claim that its contents should not be disclosed to défendant. 

(10) February 27th the property was totally destroyed by fire through no 
fault or wrongful or fraudulent act of Kendall, or A. E. Buck, or H. H. Buck. 
Its actual value at such time was about $8,000, and at snob time the property 
was subject to other valid insurance in solvent companies to the amount of 
$3,000 concurrent with that of defendant's poliey (if it was then in force), 
which other Insurance had been duly assented to by the défendant before the 
making of the bill of sale. 

(11) Miller & Collmann did not prier to such lire inform défendant or its 
Western department or managers of such bill of sale. 

(12) March 12th O. O. Kendall went from Ft. Dodge, lowa, to Des Moines, 

lowa, at his own expense of $ at the request of an adjustiug agent 

of the défendant to be examined with référence to said property, the burning 
thereof and said insurance, and was so examined by said adjusting agent on 
sald date. 

(13) April 6th due proofs of loss of said property were made and signed by 
O. O. Kendall and H. H. Buck, and sent to the inanagers of défendant at Chi- 
cago the same day. 

(14) May 1, 1907, Oliver O. Kendall was duly adjudgcd bankrupt upon his 
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own pétition by the United States District Court in and for the Northern 
District of lovva, aud tlie plaintiff was afterwards duly appoiuted as trustée In 
banki-uptey of his estate, and is still sucti trustée. 

(15) August 16, 1907, H. H. Buck, wlw was then a citizen of lowa aud rési- 
dent of Dickinson county tlierein, comuieneed an action in tlie district court of 
lowa in aud for Oseeola county to recover trom défendant the amount of 
said policy of Insurance. The défendant in due time removed said action to 
this court upon the grouud of diverse citizenship of the parties, and the record 
was duly filed herein; and plaintiff as trustée in bankruptcy of said O. O. 
Kendall upon his pétition therefor was afterwards, by order of the court, duly 
substituted as plaintiff in lieu of said H. H. Buck, and the action is now pros- 
ecuted by him as such trustée. 

F. B. Dodge, L,. E. Francis, and P. F. Nugent, for plaintiff. 
Sullivan & Sullivan, for défendant. 

REED, District Judge (after stating the facts as above). The 
plaintiff as trustée in bankruptcy of Oliver O. Kendall, bankrupt, sues 
the défendant for $3,000 upon its policy of insurance against loss or 
damage by fire issued to said Kendall. The défendant admits that it 
made the policy, and that the property insured was afterwards de- 
stroyed by fire as alleged by plaintiff, but dénies its liability upon the 
policy, for the reason, among others, that, after the making of the 
same, the assured made a bill of sale of the insured property, which 
was intended as, and in fact was, a chattel mortgage to secure the 
payment of certain indebtedness owing by him; that défendant never 
consented to the making of such mortgage, or to the transfer of the 
property in any other manner or for any other purpose than as in- 
dorsed upon said policy; that the making of the mortgage, without 
its written consent thereto, indorsed upon or attached to the policy, 
was a violation of the conditions, which conditions défendant has 
never waived; and because thereof the policy became void before the 
property was destroyed. The incumbrance of insured property by 
mortgage or otherwise undoubtedly increases the moral hazard of 
the risk, and a provision in the policy rendering it void in case of such 
incumbrance, not consented to in writing by the insurer, is reasonable. 
The policy in suit contains such a provision, and the property insured 
was subsequently incumbered by chattel mortgage to an amount near- 
ly equal to its value, which incumbrance, when made, was reported 
to the local agents of the company who issued the policy, but who did 
not report the same to the company or to its Western managers, or by 
writing indorsed upon or added thereto, or otherwise, consent in writ- 
ing to such incumbrance, or waive any of the conditions of the policy 
rendering it void because thereof, though they did verbally consent 
to such incumbrance. The question is : Does such knowledge of the 
agents, or their verbal consent to the incumbrance, save the policy 
from lapsing? The policy in plain and unambiguous terms provides 
that: 

"No offlcer, agent, or représentative of this company shall bave power to 
waive any provision or condition of this policy, except such as by its terms 
may be the sub.iect of agreement indorsed hereon, or added hereto, and as to 
such conditions and provisions no officer, agent or représentative shall hâve 
such power or be deemed or held to bave waived such condition uuless such 
waiver, if any, shall be written upon or attached hereto, nor shall any pro- 
vision or condition affecting the insurance under this policy exist or be claim- 
ed by the insured unless so written or attached." 
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That the incumbrance of insured property may be the subject of 
agreement between the assured and the company is not doubted; but 
the manner of such agreement is plainly provided for in this poHcy. 
Like or similar provisions in policies of insurance hâve been the sub- 
ject of récent considération by the Suprême Court of the United States 
and the Court of Appeals of this circuit in Northern Assurance Co. 
V. Grand View Bldg. Ass'n, 183 U. S. 308, 23 Sup. Ct. 133, 40 L. 
Ed. 213, Delaware Insurance Co. v. Gréer, 120 Fed. 916, 57 C. C. A. 
188, 61 L. R. A. 137, Atlas Réduction Co. v. New Zealand Ins. Co., 
138 'Std. 497, 71 C. C. A. 21, 9 L. R. A. (N. S.) 433, and Connecticut 
Fire Ins. Co. v. Buchanan, 141 Fed. 877, 73 C. C. A. 111, 4 L R. A. 
(N. S.) 758. In ail of thèse cases the provisions of the policies involved, 
in respect of their conditions as to other insurance, incumbrances, non- 
occupancy of buildings, and the manner of consenting thereto or 
waiver of conditions, are identical with those of the policy in question. 

In Northern Assurance Co. v. Grand View Bldg. Ass'n other insur- 
ance existed upon the property at the time the policy was issued, which 
was known to the agent when he issued the policy, but no written 
indorsement was made upon or added to the policy consenting to 
the same or waiving the conditions of the policy in regard thereto 
when it was written, or at any time afterwards. Two questions were 
considered by the Suprême Court: (1) Could the knowledge of the 
agent of the existing insurance be shown by oral testimony in an 
action at law upon the policy, in the absence of fraud or mutual mis- 
take in making it, for the purpose of avoiding, upon the principle of 
estoppel, the stipulation against other insurance? (2) Could the agent 
consent to the other insurance, or waive the condition of the policy 
rendering it void because thereof, except in the manner provided by 
the policy ? Both of thèse questions upon an exhaustive review of 
the authorities English and American are answered in the négative. 
In Atlas Réduction Co. v. New Zealand Ins. Co. the assured, after 
the policy was issued, made a mortgage upon the property to Dodge 
& Stevenson to secure to them the payment of a debt it was owing 
them. On the same day that the mortgage was made the agents of 
the Company who had negotiated and issued the policy indorsed there- 
on the following: 

"Subject to ail the conditions of tins poUey, loss, if any, payable to Dodge 
& Stevenson as their interest may appear." 

It was held that this indorsement was not a consent to the incum- 
brance of the property within the terms of the policy, nor a waiver 
of its condition that it should become void if the property was after- 
vi'ards incumbered. In Connecticut Fire Ins. Co. v. Buchanan the 
policy contained the following stipulation : 

"This entire policy unless otherwise provided by atireemeut indorsed hereon 
or added hereto shall be void * * * if tlie building herein described 
* • * lie or beeonie vacant or unoccupied." 

The building was vacant at the time the policy was issued, and was 
so known to be by the agent who wrote it. No written indorsement 
was made upon or added to the policy when it was made, or after- 
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wards, consenting to the vacancy or waiving the condition of the policy 
in regard thereto. It was held that oral testimony showing the knowl- 
edge of the agent that the property was vacant when the policy was 
issued was not admissible to avoid the stipulations of the policy that 
it should be void if the property insured then was, or afterwards be- 
came, unoccupied. In Delaware Ins. Co. v. Gréer the pohcy con- 
tained a provision that: 

"Tliis entire polioj' unlesis otherwiso provided by agreement iudorsed liereou 
or added liereto sliall be void * * « if witli tlie knowledue of the Insnred, 
foreelosure proceedings be comineneed * * * by virtue ot auy luortgage or 
trust deed of auy property coverod by this policy." 

There was a mortgage upon the insured property, and the Com- 
pany before foreelosure proceedings were commenced at the request 
of the mortgagees attached to the policy a loss clause as follows : 

•'Loss, if auy, payable to James H. Truskett, uiortgagee, as liis iuterest may 
appear." 

Afterwards foreelosure proceedings were commenced which was 
known to the insured, but no notice thereof was given to the Com- 
pany or the Conditions of the policy in regard thereto waived, as pro- 
vided by the policy. Held that the policy ceased upon commencement 
of the foreelosure proceedings. 

Thèse authorities are, of course, controlling, and must rule the déci- 
sion of this case, unless its facts are such as to distinguish it from 
thera. It is contended by counsel for the plaintiiï that it is to be so 
distinguished mainly because of section 1750 of the Code of lowa of 
1897. That section is as follows : 

"Sec. 1750. « « * Any offlcer, agent or représentative of au insurauce 
conipnny doing buKiness in tbis state wlio may solicit iusurauee, procure ap- 
plications, issue policies, adjust losses or trausact the business generally of 
such companies shall be held to be tlie agent of such Insurance couipanies, with 
authorlty to trausact ail business withiu the scope of his employiuent, any- 
thlug in the application, policy, contract, by-laws or articles of incorporation of 
such Company to the coutrary notwitîistauding." 

The meaning of this section and the purpose of its enactment are 
declared by the Suprême Court of lowa in Liquid Acid Co. v. Phœnix 
Insurance Co., 12G lowa, 225, 101 N. W. 719. As there stated, the 
purpose of the statute was to prohibit the limitations of the power 
of the agents by provisions in the contract of Insurance. Most of the 
cases cited refer to waivers of conditions respecting proofs of loss, 
which conditions rest upon principles différent from those upon which 
the contract of Insurance is first to become effective, or afterwards to 
continue in force. Washburn-Halligan Co. v, Insurance Co., 110 
lowa, 423, 81 N. W. 707, 80 Am. St. Rep. 311. But the power of an 
açjent and the manner in which he shall exercise that power are quite 
distinct. Mechem on Agency, §§ 407-4,09. In section 40f) it is said: 

"The act of the agent, whether he be gênerai or spécial, witliin the limits of 
his authorlty is biuding upon tlie principal. His net bej'ond those limits binds 
hiniself only, or no one. Ilence arises the fundameutal necossity that not ouly 
the extent but the mauner of the exécution be such as the authorlty con- 
ferred will warrant, iind no other. AVhere précise and exact limits bave been 
fixed, the performance of the agent should be kept scnipulously within them. 
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When those limita hâve not so been flxed, it Is still imperatlve that the rea- 
sonable and usual limlts In sueh cases be determined, and that the manner 
and extent of the exécution be made to conform to them." 

Contracts between the company and the assured that they shall be 
bound by the agreements of agents only when made in writing are 
reasonable, and for the benefit of both parties, and necessary to pro- 
tect them against the mischiefs and uncertainties of oral testimony, 
which cannot otherwise be guarded against. Northern Assurance 
Company v." Grand View Building Association, 183 U. S. 308, 318, 
347, 364, 32 Sup. Ct. 133, 46 L. Ed. 213 ; Ruthven v. Insurance Ce, 
92 lowa, 316, 60 N. W. 663 ; Taylor v. Insurance Co., 98 lowa, 521, 
67 N. W. 577, 60 Am. St. Rep. 210; Kyte v. Assurance Co., 144 Mass. 
43, 10 N. E. 518. Assuming, without deciding, that the Législature 
may rightly forbid the company and the assured from contracting that 
the agent shall bind the company only by agreements in writing, the 
statute does not attempt to, and does not, in fact, forbid their doing 
so. It only provides that persons acting in the capacity there speci- 
fisd for an Insurance company shall be held to be the agents of such 
company with authority to transact ail business within the scope of 
their employment. The phrase "scope of the employment" has a 
more restricted meaning than "scope of the agency," which might 
include any acts reasonably necessary to effect the objects of the 
agency; but the scope of the employment is necessarily limited by the 
terms of the employment. Mechem on Agency, § 308 ; Baring v. 
Peirce, 5 Watts & S. (Pa.) 548, 40 Am. Dec. 537; Snow v. Warner, 
10 Metc. (Mass.) 132, 43 Am. Dec. 417; Craighead v. Peterson, 72 
N. Y. 279, 28 Am. Rep. 150 ; Graves v. Horton, 38 Minn. 66, 35 N. 
W. 568; Hodge v. Combs, 1 Black, 192, 17 h. Ed. 157. In section 
308, Mechem on Agency, it is said: 

"So a formai instrument conferring authority will be strictly construed, and 
can be held to include only those powers whieh are expressly given, and those 
which are necessary, essential, and proper to carry out those expressly given"— 
citing many authorities. 

In Snow V. Warner, 10 Metc. (Mass.) 132, 43 Am. Dec. 417, it is 
said: 

"An agent, appointed by a writing whieh deflnes and llmits his authority, 
la subject to Its terms ; and acts done by him, not within the scope of the au- 
thority, cannot bind his principal ; and a person wbo trades with such agent 
must examine for himself whether the agent is acting under written instruc- 
tions, and the principal will not be bound because such person was ignorant of 
their existence." 

When, therefore, an agent is employed to make contracts for his 
principal only in writing, then verbal contracts by him are beyond 
the scope or range of his employment. This statute only prohibits the 
company from denyingthat persons acting for it as specified therein 
are its agents authorized to transact its business within the scope of 
their employment, and leaves the company and the assured free to 
provide in their contract that the company shall be bound by the agree- 
ments of its agents only when made in writing indorsed upon or added 
to the policy, v/hich then becomes the sole repository and mémorial 
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of their final agreements. That this section was not intended to pro- 
hibit such agreements is obvions from the provisions of section 1743 
of the Code as amended, which is as follows (Code Supp. 1902) : 

"Sec. 1743. Any conditiou or stipulation in an application, policy or con- 
tract of Insurance mailing the policy void before tlie loss occurs shall not pre- 
vent recovery thereon by the insured, if it shall be shown by the plaintiff 
that the failure to observe such provision or the violation thereof did not con- 
tribute to the loss; provided, bowever, that any condition or stipulation re- 
ferring to any other Insurance, valid or invalid, or to the vacancy of the in- 
sured premises or the title or the ownership of the property Insured or to 
liens or incumbrances thereon created by voluntary act of the insured andi 
within his control, * * * or to the assignment or transfer of such policy 
of Insurance before loss without the consent of the Insurance coinpany, * * * 
shall not be changed or affected by this provision." 

Section 1750 was first enacted in 1880 and amended in 1897 as it 
now appears, and it bas never been suggested until since the décision 
in Iriquid Acid Co. v. Insurance Co. that it prohibited insurance com- 
panies from providing in their poUcies that they should be bound by 
the agreements or waivers of their agents only when in writing and 
made part thereof. In the absence of a direct holding of the Suprême 
Court of the state that it does prohibit them from so doing, this court 
will not first so hold. 

A. E. Buck was the soliciting agent of the company for the policy 
in question, and Miller & Collmann issued and countersigned the same. 
The authority of each to consent to the subséquent incumbrance of 
the property insured is in plain terms limited to their doing so in 
writing "indorsed upon or added to the policy." It would not be con- 
tended that either of thèse agents could bind the company by a verbal 
contract of insurance in the first instance. The verbal consent to the 
incumbrance of the property insured is equallv beyond their authority. 
Garretson v. Insurance Co., 81 lowa, 737-729-730, 45 N. W. 1047. 
The policy involved in Liquid Acid Co. v. Phœnix Ins. Co. is différ- 
ent from the one hère involved, or those involved in the cases above 
cited. It contained a clause that: 

"No officer, agent or other représentative of the company, except the gên- 
erai manager in Chicago, shall hâve the power to waive, change or modify any 
of Its provisions or conditions, etc., and he only in writing endorsed upon 
or added to the policy." 

This denied ail authority of the local agent who solicited the in- 
surance and issued the policy, in direct violation of section 1750 of the 
Code, which the Suprême Court of lowa says was the evil intended to 
be remedied by that section. The policy did not contain any provi- 
sion that the local agent should agrée to incumbrances, other insur- 
ance, or the like, or waive any of its conditions, only in writing in- 
dorsed upon or added thereto; and, as under the statute he must be 
deemed the agent of the company, it therefore resulted in that case 
that the verbal consent and waiver by the local agent were binding upon 
the company. In Connecticut Ins. Co. v. Buchanan, above, in referring 
to this case, a distinction is suggested betvveen conditions upon which 
the contract of insurance is to become effective in its inception, and 
those which relate to the waiver by the agent of conditions subse- 
quently arising. But there seems to be no valid reason for distinguish- 
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ing between agreements or conditions upon which the contract is to 
become effective in the first instance and tliose upon which it is to 
continue in force, when, because of changed conditions, it would be- 
come void if they were not consented to. Both are of the essence of a 
live contract of insurance. Carpenter v. Insurance Co., 16 Pet. (U. S.) 
495, 10 L. Ed. 1044; Worcester Bank v. Hartford 1ns. Co., 11 Cush. 
(Mass.) 265, 59 Am. Dec. 145. There are reasons for a distinc- 
tion between such conditions and those which relate to performance 
after a loss has occurred, or are conditions précèdent to the mainte- 
nance of an action to recover for the loss. In Washburn-Halligan 
Co. V. Insurance Co., 110 lowa, 433, 81 N. W. 707, 80 Am. St. Rep. 
311, such distinction is made ; and in speaking of provisions like those 
in question, the court says : 

"Tliis stipulation relates to tlie conditions and provisions of tlie polic.y, and 
not to tlieir performance ; or, as put in nunierous autliorities, it 'apjilies only to 
tliose conditions and provisions in tlie policy wliich relate to the formation and 
oontinuance of the contract of insurance, and are essential to the bindiii}; force 
of the contract while it is running, and does not apply to those conditions wliich 
are to be perfoi'ined after the loss has occurred, in order to enable the assui-ed 
to sue ou his contract, such as givlng notice and furuishing preliminary jiroofs.' 
We believe it to hâve been unlfornily so held when attention has been di]'ectcd 
to this particnlar point. * * * xhe conditions contemplated are of the es- 
sence of and forni a part of tlie contract of insurance, upon which its continu- 
•ing force dej)eiids. Ûnder a valid policy, liabllity attaches on the happening 
of the loss, and evldently the requirement of proofs of loss pertains not to 
the pr-ovisions of the policy, but to the performance of them." 

It is clear that A. E. Buck was the agent of the défendant and au- 
thorized to consent in writing to the incumbrance of this property, 
and the continuance of the insurance thereon, unless his interest as 
stockholder of the bank for whose benefit the bill of sale was made 
would prevent him from so doing (Arispe Mercantile Co. v. Capital 
Ins. Co., 110 N. W. 593, 9 L. R. A, [N. S.] 1084); but he did not do 
so, and referred the matter to Miller & Collmann, under whom it 
seems he was acting, and informed them of the purpose of the bill of 
sale. They also were authorized to consent in writing to such incum- 
brance, and so waive the conditions of the policy, but, instead of doing 
so upon being informed of the purpose of the bill of sale, they made 
the f ollowing indorsement upon the policy : 

"(^ousent by Company of Assignment of Interest. 

"The Royal Insurance Company hereby consents that the interest of O. O. 
Kendall, as owuer of the property covered by this iiolicy be assigned to H. H. 
Buck. [Signed] Miller & Collmann, Agent." 

This is not a consent to the incumbrance (Atlas Réduction Co. v. 
New Zealand Ins. Co., 138 Fed. 497, 71 C. C. A. 21, 9 L. R. A. [N. S.] 
433; Delaware Ins. Co. v. Gréer, 130 Fed. 916, 57 C. C. A. 188, 61 
E. R. A. 137), but a consent to the transfer of the title of Kendall as 
owner of the property to H. H. Buck, and, at most, to the continuance 
of the insurance to him as such owner. The company might be con- 
tent to continue the insurance in favor of the absolute owner of the 
property when it would not do so upon the property becoming incunt- 
bered. The distinction is plain, and the différence in the hazards of 
the risk obvions. But the indorsement made by the agents is the only 
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compétent évidence of what they agreed to, and cannot be varied by 
oral testimony. Northern Assurance Co. v. Grand View Bldg. Asso- 
ciation, supra; EHiott v. Farmers' Ins. Co., 114 lowa, 153, 86 N. W. 
224. If Gurnett v. Atlas Insurance Co., 124 lowa, 547, 100 N. W. 
542, can be construed as supporting plaintiff's contention, then it 
conflicts with Northern Assurance Co. v. Grand View Bldg. Associa- 
tion above, and in this jurisdiction it must yield to that case. If the 
bill of sale was in fact, as it is in form, an absolute transfer of the 
property to H. H. Buck, then he became the absolute owner of this 
property, and after this indorsement the insured, and Kendall there- 
after had no interest in the property, or in the Insurance thereon, and 
none passed upon his subséquent bankruptcy to the plaintifï as his trus- 
tée. If it is in fact a mortgage, as it is shown to be, then the interest 
of H. H. Buck in the property was "other than the unconditional and 
sole ownership," and the Insurance as to him might cease under that 
condition of the policy — a question, however, that it is not necessary 
to now détermine. In any view that can be taken of the matter, the 
policy as to Kendall had terminated before the destruction of the prop- 
erty. 

The plaintiff further contends that défendant is estopped from dis- 
puting the validity of the policy because of the acts of its adjusting 
agent in examining Kendall and H. FI. Buck with référence to the bill 
of sale and the loss after the fîre. But the policy expressly provides 
that such an examination shall not be a waiver of the conditions of the 
insurance. Aside from that, however, the testimony fails to show that 
the Company is estopped because of any act of its adjuster. 

The plaintifï is not therefore entitled to recover, and the judgment 
must be for défendant for costs. It is so ordered. 



In re EIEGER, KAPXER & ALTMARK. 

(District Court, S. D. Oliio, E. D. November 4, 190T.] 

No. 1,C51. 

1. CoiiPOHATiONS— Doctrine of Coepobate Entiïy— Wiien Disregaeded in 

Equity. 

Tlie doctrine of corporate entity is not so sacrod tliat a court of equity. 
looiiiii^ tlirougli forms to tlie sui)stunce of tliings, may not io a proper 
case ignore it to préserve the riglits of innocent parties or to eircumvent 
fraud. 

2. Bankruptcy— Receiveb foe Partneeship Peopeety' — Extension to Peop- 

EETY' OF CoEPOEATION. 

A partnevsliii) engaged in t)ie commission l)usiness, and in bnying and 
selling mereliandise, acquired for partnership purposes UO per cent, of the 
oiitstanding stoel<: of a mamifactnring corporation, the reiuaining shares 
being held by relatives of one of the partners. The partners lield about 
eqiiai amoimts of tlie stoclt, and. as directors and oflirers. managed tlie 
business of the corporation, the partnership talcing and selling ail of its 
output. Held, that the corporation was inerel.v an ageiicy of the partner- 
ship, and its property assets of the bani^rupt estate. to which the receiver- 
ship of such estate would be extended, and the respective rights of part- 
nership and corporate creditors would be determined in the bankruptcy 
proceedings. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 165.] 

157 F.— 39 
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In Bankruptcy. On Application for Extension of Receivership. 

Louis Kramer and James N. Rosenberg, for receivers. 
_ T. H. Southard and E. P. O'Neal, for Kapner Bros. & Duga Ho- 
siery Co. 

S ATER, District Judge. On the 17th day of August, 1907, a pétition 
in involuntary bankruptcy was filed in this court against the partnership 
firni of Rieger, Kapner & Altmark, and Frank Rieger, Jacob Kapner, 
Adolph Kapner, and Louis Altmark, the four individuals composing 
such firm. The défendants other than Rieger, who had disappeared 
and whose whereaboùts was unknown, answered, consenting to an 
adjudication against them respectively. On the SOth day of August 
a pétition in involuntary bankruptcy was filed in the United States 
District Court for the Southern District of New York against the 
same parties, other than Jacob Kapner, who was subsequently, by 
amendinent, brought into the case. Erederick C. McLaughlin was in 
that case appointed receiver of ail of the property of the défendants, 
and on the 24th day Of August he was directed to take possession of 
the hosieiy mills of the Kapner Bros. & Duga Hosiery Company, an 
Ohio corporation, operating at Zanesville, Dresden, and Erazeysburg, 
Ohio. The alleged bankrupts were restrained at the same time from 
interfering in any wise with the receiver in his possession and in his 
taking possession of the property, and this court was requested to 
assist the receiver in securing and maintaining possession of such 
property, and to make such ancillary orders as may be proper and 
requisite. 

On the 36th day of August, on application of the petitioners filed 
in this court, C. T. Marshall and Frederick C. McLaughlin were ap- 
pointed receivers of ail the property belonging to the partnership 
firm, and directed to take charge of the same. On the same day an 
application was made to extend the receivership to the property of 
the above-named corporation, which is alleged to be a subsidiary 
company to the partnership. The application recites that the capital 
stock of the corporation is $50,000, divided into 600 shares, ail of 
whiçh is owned by the partners, which certificates of stock constitute 
a part of the assets of the alleged bankrupts. Of the stock issued, 
shares of the face value of $27,200 are in the possession of McLaugh- 
lin as receiver. Other shares of the face value of $12,300 are held 
by Edward Moyse & Company, stockbrokers of New York City, who 
désire the receivers to take possession of the property of the corpora- 
tion, and the residue of the stock, being the holdings of Jacob Kapner, 
is said to be held by the Guardian Trust Company, of Pittsburg, Pa. 
The application further charges that the confessed bankrupts are in 
control of the corporate business, that the partnership business which 
was conducted in the city of New York was abandoned on the 14th 
day of August, and that if the défendants be permitted to remain in 
control of the property and assets of the corporation they will re- 
move and dispose of it, to the irréparable damage of the creditors oî 
both the partnership and the corporation. The prayer of the appli- 
cation is that the receivers be given possession of the corporate prop- 
erty as part of the assets of the bankrupts' estate, and that the offi- 
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cers and agents of the corporation be enjoined from disposing of 
the corporation's property pending the hearing. On Augtist 30th 
a hearing was had on such application. The corporation and the 
défendants other than Rieger, who has not appeared, resist the 
application to extend the receivership to the corporate property, and 
assert that the corporation has at ail times since its organization ex- 
isted as a separate and distinct entity, and is in no respect subsidiary 
to the partnership. At the time the proceedings in bankruptcy were 
commenced, of the 500 shares of authorized capital stock, 490 shares 
had been issued. Ten shares remained as treasury stock. Jacob 
Kapner, Louis Altmark, and Frank Rieger each owned 133 shares. 
R. Kapner, an uncle of Jacob Kapner, owned four shares; and Abe 
Kapner, son of Jacob Kapner, owned one share, which share was 
issued to him two years ago, when he was but 19 years of âge. The 
residue of the issued stock, aggregating 116 shares, was owned by 
Adolph Kapner. The members of the partnership firm owned 485 
shares of the outstanding stock, and relatives of Jacob Kapner owned 
the remaining 5 shares. 

The corporation was organized in 1896, to manufacture hosiery, and 
was owned by the Kapners and Duga. The partnership was formed 
in 1901, and engaged in a commission business, selling hosiery and 
gloves, and in the manufacture of pants and coats. It asserts itself 
to be the sole agent of the corporation. THe firm business was so 
loosely conducted that neither Altmark, who had charge of the hosiery 
department, nor Jacob Kapner could give any idea of its debts. The 
corporation and the firm each kept its own books and bank account, 
but the business between the corporation and the partnership has been 
so conducted that the state of accounts between them is in dispute, 
and, so far as the record shows, is unknown, although the partner- 
ship took the corporation's entire product, and the books of either 
concern ought to show the exact condition of the two concerns with 
référence to each other. Jacob Kapner, who was the président and 
treasurer of the corporation and in charge of its finances, was unable 
to state even approximately the condition of the account, or how 
much the corporation owed the firm, whether it was $60,000 or more. 
He professes not to know which owes the other, or when the cor- 
poration last invoiced. He bought the merchandise, and looked after 
the raw material for the corporation, and yet states that he does not 
know what the corporation owes, although, on further inquiry, he 
testifies that it owes between $60,000 and $70,000, in addition to the 
$118,000 mortgage given to O'Neal. The secretary, Abe Kapner, tes- 
tifies that the past-due obligations of the corporation are from $150,- 
000 to $200,000. Jacob Kapner first states that he could not recol- 
lect who the corporation directors were prior to the 89th day of Au- 
gust, although on that date the board of directors held a meeting at 
which he presided, and at which one was removed, and three, includ- 
ing himself, went through the formality of resigning. Further ex- 
amination was required to develop from him that the board consisted 
of the four partners and his son, Abe. He disclaims knowledge of 
the firm's assets which are in New York, or an understanding of the 
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firm books. He values the corporation's mills at $150,000, its trade- 
mark at $50,000, and its merchandise at from $140,000 to $150,000. 
Only one of the mills — the one at Dresden — is owned in fee, the other 
two being leased property. The witness Shore values the mills and 
machinery at $150,000. The value of the corporation's trade-mark 
and merchandise must be regarded as problematical. Jacob Kapner's 
ignorance, real or professed, about matters with which he ought to 
hâve been familiar, if he in fact was not so, reflects seriously on the 
value of his uncorroborated statements. He was either surprisingly 
ignorant or forgetful of his own affairs, or willing to conceal the 
facts regarding them. To meet its pressing obligations, the corpora- 
tion, on August 20th, executed and delivered to O'Neal a mortgage 
for $118,000, securing 46 notes. Thèse notes vvere negotiated by 
O'Neal, and the money realized therefrom, excepting about $6,000 
which was due to himself, was advanced to the corporation. To meet 
its pay roUs it lias been transferring its orders and accounts receiv- 
able to banks, as security for money advanced for that purpose. It 
has no bills receivable or outstanding accounts. As fast as thèse were 
made, down to the time of the institution of bankruptcy proceedings, 
they were turned over, sold, to the firm. 

Are the partnership and the corporation separate and distinct légal 
entities, or is one subsidiary and auxiliary to the other? Thèse are 
the questions to be answered, and, although Jacob Kapner and Ait- 
mark repeatedly assert that the partnership is the sole agent of the 
corporation, and that the two concerns exist and hâve existed as such 
entities, thèse questions must be determined by the court from the 
facts adduced and the law applicable thereto. Altmark's testimony 
shows that the corporate stock purchased in 1901 was bought by the 
partnership for partnership purposes and to insure to the partnership 
the control of the product of the corporation's mills. 

The partnership owns 99 per cent, of the stock. As the record does 
not disclose the interest of the respective partners in the firm, the 
presumption is that they are equal partners ; and it is significant that 
the number of shares of corporate stock standing in the name of each 
is the same, excepting that the shares accredited to Adolph Kapner are 
seven less than to each of his copartners. That Abe Kapner and R. 
Kapner, son and uncle, respectively, of Jacob Kapner, hold five shares 
of the stock does not militate seriously against the sole ownership by 
the members of the firm. In Bank v. Trebein Co., 59 Ohio St. 316, 52 
N. E. 834, 4 out of 500 shares of stock were held by Trebein's relatives 
by blood or marriage, but that fact did not, under the circumstances of 
that case, deter the court from holding that the corporation was in sub- 
stance another Trebein. The Great Western Natural Gas & Oil Co. 
was held, in Re Muncie Pulp Co., 139 Fed. 546, 71 C. C. A. 530, to be 
a mère agent of the pulp company, and as having "no shadow of claim 
to the property" held in its name, notwithstanding the fact that one of 
its shares of stock was held by a person who was not a party to its 
organization, as an agent and création of the pulp company. It is 
not shown when or how R. Kapner acquired his four shares of stock, 
or that as a stockholder he ever participated in the corporate affairs. 
Instead of the partnership being the agent of the corporation, the cor- 
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poration was the instrumentalit\' acquired by the partnership to supply 
it with goods for the market. The corporate organization, it is true, 
was maintained, but it was for the purpose of facihtating and bene- 
fiting the partnership business. It was but a mère adjunct of the part- 
nership. The partners acquired the corporate stock, made themselves 
the directors of the corporation, and owned, operated, and controlled 
both concerns, and used the corporation's trade-mark on their bill- 
heads. They shared in the profits made or losses sustained by the 
Company. Thèse four men as directors constituted themselves as part- 
ners a selling agency to dispose of their own manufactured product. 
This is as unusual as it would be for a natural person, doing business 
in his correct name, to designate himself, or contract with liimself, as 
his own agent regarding another branch of his business conducted by 
himself under a fictitious name, and to hold himself out to the public 
as two distinct persons. That he should so represent himself and keep 
for his two kinds of business separate books and separate bank ac- 
counts might give him a double line of crédit, and might hinder and 
delay his creditors in reaching his assets in case of insolvency, but a 
court of equity, having knowledge of the fact, would hâve no diflîculty 
in brushing aside the subterfuge, and subjecting the whole of his prop- 
erty to the payment of his debts. The four individuals composing the 
firra may hâve obtained — doubtless did obtain — a larger crédit by op- 
erating in two names. That they so used whatever crédit was ac- 
corded them as to entail loss on many of those who bestowed it is 
manifest from the record and their admissions of insolvency. As the 
corporation was subsidiary to and the mère agency of the partnership, 
the représentation that the partnership is the sole agent of the corpo- 
ration is untrue and misleading. To deny the individual and partner- 
ship creditors participation in the administration of so much of the 
bankrupts' estate as may be found in possession of the corporation, 
and to compel such creditors to remain silent spectators until the cor- 
porate creditors shall bave been paid in full out of the proceeds of the 
sales of the corporate property, or out of the profits of the business if 
it should be profitably continued, or until the corporate property is ex- 
hausted, is to deny them a right guaranteed by the bankrupt act, and to 
hinder and delay them in the pursuit of their légal remédies against 
the bankrupts and their property, and is, consequently, fraudulent in 
law, however honestly the partners may bave intended to deal with 
their creditors in case of insolvency. Bank v. Trebein Co., 59 Ohio 
St. 316-325, 58 N. E. 834. The individual partnership creditors bave 
a direct interest in the corporate assets, for, assuming, without decid- 
ing, that the innocent corporate creditors must first be paid out of the 
corporate property, the residue, if any, would pass for administration 
to the trustée in bankruptcy. 

The fiction of légal corporate entity cannot be so applied by the 
partners as to work a fraud on a part of their creditors, or hinder and 
delay them in the collection of their claims, and thus defeat the pro- 
visions of the bankrupt act. The doctrine of corporate entity is not 
so sacred that a court of equity, looking through forms to the sub- 
stance of things, may not in a proper case ignore it to préserve the 
rights of innocent parties or to circumvent fraud. The case of Re 
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Muncie Pulp Co., 139 Fed. 546, 71 C. C. A. 530, is closely in point. 
The pulp Company, ■ which subsequently became bankrupt, caused the 
incorporation and organization of the Great Western Natural Gas & 
Oil Company, and the transfer to it of its gas and oil wells and lands. 
The président and tréasurer of the pulp company owned ail of the 
stock of the Great Western Company, though one share was put into 
the name of a third party for the purpose of having a résident director 
in Indiana. The Great Western Company was treated as an agent of 
the pulp Company for the development of its business, especially for 
the supplying of cheap motor power. The pulp company, having be- 
come bankrupt, the receiver demanded the delivery to him of the prop- 
erty in the possession of the Great Western Company as a part of the 
assets of the pulp company, The demand was resisted, but Coxe, 
Circuit Judge, said: 

"The Great Western Company has no shadow of claim to the property in 
controversy, and to permit it, or its président or sliareholders, to dispose 
of such property is to sanction a frand npon the creditors of the Pulp Com- 
pany. » » • Tiie new oil company was the old company under another 
name." 

The président of the oil company was required to turn over to the 
receiver the property of the bankrupt in his possession or under his 
control. In Interstate Telegraph Co. v. Baltimore & Ohio Telegraph 
Co. (C. C.) 51 Fed. 49, affirmed in 54 Fed. 50, it appears that the rail- 
road company caused the telegraph company to be incorporated, be- 
came the sole cwner of its stock, selected its own officers and employés 
as ofRcers of the new company, and represented such company to hâve 
authority.to contract with référence to its whole railway telegraph Sys- 
tem. It was held that the railroad company was not only the actual 
owner of the telegraph company, but that the latter company was a 
mère department, or bureau, of the railroad company, created and 
maintained for the railroad company's benefit as an agent to make con- 
tracts. It follows as a corollary that, had the railroad company become 
insolvent while the telegraph company was in existence, the property 
in the possession of the telegraph company, notwithstanding its corpo- 
rate entity, would, if necessary, hâve been treated as property of the 
railroad company. The Suprême Court of Ohio has repeatedly ig- 
nored the fiction of légal corporate entity when used as a shield for 
fraudulent or other illégal acts. The rule is clearlv stated in Bank v. 
Trebein Co., 69 Ohio St. 316, 53 N. E. 834, as follows: 

"In contemplation of law, a corporation is a légal entity, an idéal person, 
separate froni the real persons who compose it. Thls fiction, however, is lim- 
ited to the uses and purposes for which it was adopted — convenience in the 
transaction of business, and in suing and being sued in its corporate name, 
and the contlnuance of its rights and liabllities, unafCected by changes in 
its corporate members. But the fiction cannot be abused. A corporation 
cannot be formed for the purpose of •aceompllshing a fraud or other illégal 
act under the disguise of the Action; and, when this is made to appoar, the 
fiction will be dlsregarded by the courts, and the acts of the real parties 
dealt with as though no such corporation had been formed, on the ground 
that fraud vitrâtes everything into which it enters, including the niost solerùn 
acts of men. * • * The good falth of the parties to such a transaction 
niu,st be determined by its légal efCect on the rights of others. If its légal 
effect Works a fraud on their rights, the flnding of a court that the parties 
acted lu good faith is simply an erroneous conclusion of law from the facts." 



IN EE SIEGER, KAPNER & ALTMARK, 615 

Other authorities are Cincinnati Volksblatt Co. v. Hoffmeister, 62 
Ohio St. 189, 200, 56 N. E. 1033, 48 L. R. A. 732, 78 Am. St. Rep. 707; 
State V. Standard Oil Co., 49 Ohio St. 137, 177-179, 30 N. E. 279, 15 
L. R. A. 145, 34 Am. St. Rep. 541 ; Brundred v. Rica, 49 Ohio St. 640, 
32 N. E. 169, 34 Am. St. Rep. 589 ; Thompson on Corporations, § 1077 ; 
Cook on Corporations (4th Ed.) p. 23 ; 7 Ency. Am. & Eng. Law, 633, 
634. 

After the bankruptcy proceedings were commenced — the institution 
of which was a caveat "to ail the world, and, in effect, an attachment 
and injunction" (Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
L. Ed. 405)— after the receiver had been appointed and qualified, and 
authorized and directed to take possession of the hosiery mills in ques- 
tion and ail the property of the firm, and the alleged bankrupts were 
enjoined from taking any steps to interfère with or prevent the receiv- 
er from so taking possession, a portion of the corporate directors, on 
the day before the hearing of this cause, went through the formality 
of selecting a new directory. Rieger and Adolph Kapner were not 
notified of the meeting. However, it may be said, as regards Rieger, 
that his location was unknown. The record of that meeting shows that, 
notwithstanding the rule that a director cannot vote by proxy (Marshall 
on Private Corporations, 125) Jacob Kapner held the proxy of Adolph 
Kapner "to perform such duties as a director as the said Adolph Kap- 
ner would be entitled to perform were he personally présent hereat." 
Abe Kapner, who was continued as a director, however, testifies that 
he held the proxy. Rieger was removed without notice. The three re- 
maining directors resigned in turn, and the places of ail four were 
successively filled by persons who had each purchased from the cor- 
poration, through Adolph Kapner as président, one share of stock. 
One of the newly elected directors is the attorney of the partnership; 
another is a mortgage créditer of the corporation and the attorney of 
other creditors. Whether the other two directors are creditors, or 
represent creditors, of the corporation is not disclosed by the record. 
Without casting any reflection on the newly elected directors, for we 
may assume they believed the corporation not to be subsidiary to the 
partnership, it is safe to say the change of the directory was made in the 
interest of the corporate creditors. The partners who participated 
in the directors' meeting, however honestly they originally intended to 
deal with ail the creditors, thereby assumed the aggressive in hinder- 
ing and delaying a part of their creditors in the pursuit of their légal 
remédies against the bankrupts and their property for the collection 
of their claims, and, under the doctrine of Bank v. Trebein, supra, their 
conduct was fraudulent. The validity or the invalidity of the directors' 
meeting, of Rieger's removal from the directory, of the élection of the 
new directors, of the sale to them and the purchase by them of corpo- 
rate stock, is at this time immaterial, and need not be considered. The 
law prohibits the bankrupts from discriminating against any class of 
their creditors, and no board of directors, whether it be new or old, will 
be permitted to withhold from administration the property of the bank- 
rupts. Re Muncie Pulp Co., supra, and the cases therein cited are au- 
thority for the receiver's recovery of the property in a summary pro- 
ceeding like this. 
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An order may be drawn extending the receivership to the property 
in the possession of the corporation as a part of the assets of the 
partnership, and vesting in the receivers such power as will préserve 
the rights of ail parties in interest, and prevent, if practicable and if 
thought best, the stoppage of the business and any resuit which would 
depreciate or tend to depreciate the assets. The receivers will take 
possession of such property, of every nature and description, and the 
corporation, its ofificers, agents, and employés are directed to deliver 
the same to them. 



UNITED STATES v. CHICAGO & N. W. RY. CO. 
(District Court, D. Nebraslja. December 30, 1907.) 

1. Carrikbs^Intehstate Commerce— Safety Appliance Act. 

Tlie effeet of tlie amendiiient of' Act Mardi 2, 190.3 (32 Stat. 943, c. 976 
[U- S. Conii). St. Supp. ]907, p. 885]), to tlie original safet.v appliance act 
(Act March 2, 1893, c. 100, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), as 
amended in 1896 (Açt April 1, 1806, c. 87, 29 Stat. p. 85), is to leave no 
room for distinction between bauling a car actually engagea in Interstate 
commerce and hauMng one tliat is geuerally used in nioviug interstate traf- 
flc, althougb not acliially so engàged at the time when the offense is charg- 
ée! as being committed. 

2. STATnTES---CONSTKUCTION. 

The court, in construing a statute, may consult the history of the act, 
and the reports of commlttees having It in charge. 

3. CaEKIEES— IKTEBSTATË COMMERCE. 

ïhe mère hauling of an empty car from one state to another, evea 
though it may be for the purpose of repairing a defect, is engaging in in- 
terstate commerce. 

4. Same— Safety Appliance Act. 

As an engine is a car within the safety appliance statute (Johnson v. 
Southern Pacific Company, 100 tl. S. 1, 25 Sup. Gt. 1Ô8, 49 L. Ed. 363; 
United States v. Colorado &. Northwestern Railway Company [Circuit 
Court of Appeals, Eighth Circuit, November 25, 1907], 157 Eed. 342) when 
such engine is eugaged in interstate commerce, any car or cars attached to 
that engine are used in connection with a car which is engaged in inter- 
state commerce, and eonsequently corne within the amendment of ilarch 
2, 1903 (32 Stat. 943, c. 076 LU. S. Comp. St. Supp. 1907, p. 885]). 
(gyllabus by the Court.) 

Charles A. Goss, U. S. Atty., A. W. Lane, Asst. U. S. Atty., and 
Luther M. Walter, Spécial Asst. U. S. Attv. 
B. T. White and C. C. Wright, for défendant. 

T. C. MUNGER, District Judge. This action is brought by the 
United States against the Chicago & Northvi'estern Railway Com- 
pany, and the pétition allèges that the défendant violated the acts of 
Congress known as the "safety appliance acts" in hauling on its line 
an empty railroad car consigned from Omaha, Neb., to Council Bluffs, 
lowa, on which a grab iron was missing. The answer of the défend- 
ant admits that it hauled its own empty car from Omaha, Neb., to 
Council Bluffs, lowa, and allèges that the car was inspected at South 
Omaha on June 3, 1906, and found to be in bad condition, the grab 
iron being missing, and that the car remained at South Omaha until 
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June 7, 1906, vvhen it was sent from South Omaha to the repair 
tracks of the défendant at Council Bluffs, lowa, for the purpose of 
having the car repaired, and that the shops at Council Bluffs, lowa, 
were the most convenient shops at which the car could be repaired. 
The case has been submitted upon a gênerai demurrer to the answer. 
The contention of the défendant railway company is that the provi- 
sions of section 4 of the safetv appliance act, approved March 2, 1893 
(37 Stat. 531, c. 196 [U. S. 'Comp. St. 1901, p. 3174]), as foUows: 
"It shall be unlawful for any railroad company to use any car in In- 
terstate commerce that is not provided with secure grab irons," etc. 
— do not refer to' a car being moved as this one was, as it was not 
being used in Interstate commerce. The government conteniis that 
the amendment to this act approved March 2, 1903 (32 Stat. 943, c. 
976 [U. S. Comp. St. Supp. 1907, p. 885]), which provided that "the 
provisions and requirements" of the original act as amended April 1, 
1896 (29 Stat. 85, c. 87), "shall be held to apply to common carriers 

* * * and shall apply in ail cases, whether or not the couplers 
brought together are of the same kind, make, or type ; and the pro- 
visions and requirements hereof and of said acts relating to train 
brakes, automatic couplers, grab irons, and the height of drawbars 
shall be held to apply to ail trains, locomotives, tenders, cars, and sim- 
ilar vehicles used on any railroad engaged in Interstate commerce 

* * * and to ail other locomotives, tenders, cars, and similar vehi- 
cles used in connection therewith," applies to the use of the car in the 
manner charged in the pétition and admittcd by the answer. Under 
the original safety appliance act, as it existed prior to the amend- 
ment approved March 8, 1903, it was unlawful "to use any car in in- 
terstate commerce that is not provided with secure grab irons." By 
the provisions of the amendment to the safety appliance act approved 
March 2, 1903, the requirements relating to grab irons apply "to ail 
trains, locomotives, tenders, cars, and similar vehicles used on any 
railroad engaged in Interstate commerce, * * * and to ail other 
locomotives, tenders, cars, and similar vehicles used in connection 
therewith." The effect of this amendment was to define the use of 
cars upon which grab irons were to be placed in similar language to 
that used in sections 1 and 2 of the original safety appliance act. It 
left no room for a distinction between the hauling of a car actually 
engaged in Interstate commerce and the hauling of a car which is gen- 
erally used in moving interstate commerce, although not actually so 
engaged at the time when the offense is charged as being committed. 

Some contention was made on the part of the government that, if 
the railroad is engaged in interstate commerce, then the use of a car 
which is not provided with a grab iron, on any part of the railroad 
for any purpose, was a violation of the terms of the amendatory act. 
In other words, that the qualifying clause "engaged in interstate com- 
merce," refers to the preceding substantive, "railroad," rather than 
to the words, "trains, locomotives, tenders, cars, and similar vehi- 
cles." It is further contended that, as the answer of the défendant 
admits it is a railroad engaged in interstate commerce, it admits the 
ofîen.se. This construction requires the assumption that Congress 
intended to legislate as to the use whoUy within the boundaries of a 
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State of a car which itself was in ho way engaged in interstate com- 
merce or in connection therewith, because the railway upon which 
the car was operated was engaged in interstate commerce. The re- 
port of the Senate Committee on interstate commerce, in proposing 
the amendment to the bill which embraced the language now found in 
the act, in stating the purpose of this amendment, said that it was 
"to make the provisions of this bill and the provisions of the acts of 
1893 and 1896 applicable to the territories and the District of Colum- 
bia, and to require there and elsewhere the equipment of tenders, cars, 
and similar vehicles used in interstate commerce, and, in connection 
therewith, with automatic couplers, grab irons," etc. Senate Report 
1930, Fifty-Seventh Congress, First Session. While the court in con- 
struing the law may not inquire what individual members of Congress 
supposed the bill to mean, it may consult the history of the act and 
the reports of the committees having it in charge. Mosle v. Bidwell, 
130 Fed. 334, 65 C. C. A. 533. 

Whether or not this is the proper construction of the act is not dé- 
terminer, as it is not necessary to be decided in the view taken of the 
facts in this case. If we construe the act as meaning that the cars 
used, as distinguished from the railroad, be engaged in interstate 
commerce, the question for solution is whether the car in question at 
the time charged was engaged in interstate commerce, for the answer 
of the défendant admits that the défendant is engaged in interstate 
commerce by railroad. The answer of the défendant further admits 
that the car in question "is one used by said défendant company at 
différent times in the movement of interstate traffic." No reason is 
perceived why a différent intention should be imputed to Congress in 
requiring grab irons upon cars and in requiring automatic couplers 
upon the same cars. The mischief to be avoided was the same in 
either case, and the remedy sought by Congress was obviously the 
same, and the assimilation of the language in the amendatory act to 
that uSèd in sections 1 and 2 of the original acts leads to the conclu- 
sion that it was for the purpose of broadening the act from its orig- 
inal purpose, as expressed in section 4, in order to make it necessary 
to provide grab irons oh a car whenever it was necessary to provide 
automatic couplers and a train brake System. In United States v. St. 
Louis, Iron Mountain & Southern Railroad Company (D. C.) 154 
Fed. 516, the railway company hauled two freight cars into Memphis, 
Tenn., just prior to June 27, 1906, and on that date, while in the de- 
fendant's yards, the two cars were inspected by United States in- 
spectors and found to be defective as to couplers. The two cars were 
then empty, and, with the two defective ends chained together, the 
cars were placed in a freight train destined to Arkansas and the Wèst ; 
and the same day they were inspected and found déficient, and were 
hauled out of Tennessee and into Arkansas by the défendant in that 
case, and thèse two cars were waybilled to Baring Cross shops, Ar- 
kansas, near Little Rock, to be repaired. The défendant in that case 
contended that, under section 2 of the act of Congress, thèse cars 
were not used in moving ihterstate traffic. The court said : 

"It is inslsted, however, that tliese cars were not belng used, but were chain- 
ed together and on the way to the shop for repairs. It is true that they were 
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not belng used in the sensé that they were loaded, so also it is true that they 
were on the way to the shops. But it is equally trne that they were cars that 
were 'used In moving Interstate trafïic,' albeit at this particular time tliey were 
empty." 

In the case of Schlemmer v. Buffalo, etc., Railway Company, 205 
U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681, section 2 of the safety appli- 
ance act was held to apply to a steam shovel car in a train on the way 
through Pennsylvania to a point in New York. The trial court held 
that the shovel car "was not a car used in Interstate commerce or 
any other kind of trafïic." In passing upon this question the Suprême 
Court of the United States stated that an argument was made that 
the steam shovel car was not a car within the meaning of section 2, 
and then said the "question is pretty nearly answered by Johnson v. 
Southern Pacific Company, 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 
363. As there observed, 'Tested by context, subject-matter, and ob- 
ject, "any car" meant ail kinds of cars running on the rails, including 
locomotives. The object was to protect the lives and limbs of rail- 
road employés by rendering it unnecessary for a man operating the 
couplers to go between the ends of the cars.' Thèse considérations 
apply to shovel cars as well as to locomotives, and show that the words 
'used in moving Interstate traffic' should not be taken in a narrow 
sensé. The later act of March 2, 1903 (32 Stat. 943, c. 976 [U. S. 
Comp. St. Supp. 1907, p. 885]), enacting that the provision shall be 
held to apply to ail cars and similar vehicles, may be used as an argu- 
ment on either side, but in our opinion indicates the intent of the orig- 
inal act. There was an error on this point in the décision below." 
The provisions of this act hâve been held to apply, also, to empty cars 
being hauled by the railway. Johnson v. Southern Pacific Company, 
196 U. S. 1, 25 Sup. Ct. 168, 49 L. Ed. 363 ; Voelker v. Railway (C. 
C.) 116 Fed. 867; United States v. Northern Pacific R. R. (D. C.) 144 
Fed. 861. 

The necessity of protecting the lives and safety of trainmen work- 
ing about a car which is being hauled from one state to another to be 
repaired is as obvions as the necessity of protecting the lives and safety 
of trainmen working aboUt an engine or a steam shovel car. Neither 
may be carrying freight at the time, nor is the engine or steam shovel 
car ordinarily designed to carry freight or passengers. The mère 
bauling of the car itself was engaging in commerce. If the car was 
taken apart, and loaded upon another car and hauled by it, no ques- 
tion could be made that it would constitute commerce as much as if 
the car was loaded with wheels or rails or ties for use by the railroad. 

There is another reason why an empty car, although going from 
one State to the repair shops in another for the purpose of having a 
missing grab iron placed thereon, is within the meaning of the amend- 
atory act approved March 2, 1903. That act applies not only to ail 
locomotives engaged in Interstate commerce, but to ail cars used in 
connection therewith. As the engine is a car, within the meaning of 
the safety appliance act (Johnson v. Southern Pacific Company, 196 
U. S. 1, 25 Sup. Ct. 158, 49 U. Ed. 363; United States v. Colorado & 
Northwestern Railway Company [Circuit Court of Appeals, Eighth 
Circuit, November 25, 1907], 157 Fed. 342), when such engine is 
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engaged in interstate commerce the car or cars attachée! to the engine 
are used in connection vvith a car which is engaged in interstate com- 
merce. The answer admits that the car in question hère is one used 
by tlie défendant company at diiïerent times in the movement of in- 
terstate traffic, and it vvas therefore used on a railroad engaged in in- 
terstate commerce within the meaning of the amendatory act approved 
March 2, 1903. 

For thèse reasons, the demurrer to the defendant's answer must be 
sustained, and, as the défendant has elected to plead no further, judg- 
ment will be entered in favor of the United States for the penalty 
provided in the act. 



KANSAS CITY HYDEAULIC PRESS BRICK CO. v. NATIONAL SURETY 

CO. 

(Circuit Court, W. D. Missouri, W. D. November 25, 1907.) 

No. 3,113. 

Municipal Cobpobations— Contbactob's Bond to Pay fob Labob and Ma- 
terials— Validity. 

Gen. St. Ivan. 1901, § 747, requires pavius contraets made by a city of the 
fivst class to be Ict on compétitive bids to tlie lowest and best bidder ; and 
section 5130 requires every coutraetor for public worii to give a bond con- 
ditioned for tho paymeut of ail bills for labor and materials. l'iaintiff, 
which was a manufacturer of paving brick, procured the invitation of 
bids by such a city for paving certain streets with brick of a certain brand 
made only by plaintiff, which had registered such braud as a trade-mark, 
and the letting of contraets on such bids. ïbe contracter gave the bonds 
required by the statute, aud plaintiff brought action on such bonds against 
défendant, as surety, to recover a balance alleged to be duo it for brick 
furnished under the contraets. HcM, that the contraets v^ere illégal, be- 
cause under the proiMsals there was no opportunity of eom])etitive bid- 
ding as to the material to be used, altbough there were other makes of 
brick equally as good; that the bonds were au essential part of such con- 
traets ; and that plaintifC, having been an active participant in the fraud- 
ulent transactions, could not recover thereon. 

On Motion by Défendant for Directed Verdict. 
See 149 Fed. 507. 

Botsford, Deatherage & Young and McFadden & Morris, for plain- 
tiff. 

Frank Hagerman and A. L. Berger, for défendant. 

McPHERSON, District Judge. This is an action to recover on 
bonds of one Atkin, who entered into contraets for paving three cer- 
tain streets in Kansas City, Kan., a city of the first class. Two of the 
contraets were to be carried out by paving with brick to be furnished 
by the Diamond Brick & Tile Company, the predecessor of plaintiff, 
which assigned its contraets to plaintiff. In the other, plaintiff directly 
contracted with Atkin. The brick were ail the same, manufactured at 
one plant, in Kansas City, Mo., and were known as "Vitrified Paving 
Brick, Diamond Brand," and covered by a trade-mark. The défend- 
ant herein is surety on each of the contraets of Atkin, becoming such 
for a money considération, presumably the usual and reasonable pre- 
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miums. An action was brought in a state court of Kansas, resulting 
in a judgment for plaintitï, which was reversée! by the Kansas Su- 
prême Court (National Surety Co. v. Kansas City Hydraulic Press 
Brick Co., 84 Pac. 1034), and the case remanded, and then by plain- 
tiff dismissed without préjudice. 

Thereupon tliis action was brought. One pleaded défense is that 
the action is barred by the statute of limitations — held bad on demur- 
rer at a prior term. Another défense pleaded is that the plaintitï did 
not take out a license in Kansas City, Kan., to do business, as required 
by ordinance. This merits no attention. Another défense is that of 
déniai. The évidence shows that, as to form, the contracts were en- 
tered into, that Atkin paved the streets, that he obtained the brick 
from the plaintifif and its predecessor, and that a balance is due, al- 
though as to this the évidence may or may not be certain, thus pre- 
senting a question of fact for a jury, and that question is passed. 

The substantial question is as to the legality or illegality of the con- 
tracts, including plaintiff's contract to furnish the brick. The Kansas 
statutes (Gen. St. 1901, § 74?) require for ail such improvements that 
there shall be compétition, and the contract let to the lowest bidder, 
and when award is made that the contracter give a bond. He bas 
no contract until he gives the bond. His contract, so called, cannot be 
entered into until he gives a bond. The one is part of the other, and 
the two are not only connected with each other, but it takes the two 
to complète the transaction. Atkin had no right to a contract, and 
could hâve none, until he gave the bonds in suit to pay for materials. 
Thèse bonds were to secure the payment to innocent laborers and ma- 
terial furnishers, without which bonds payments could not be secured, 
either by garnishment or mechanic's lien proceedings ; and to such 
laborers and material furnishers the défendant, as surety, is liable, and 
such was the holding of the Missouri Suprême Court in the récent case 
of Kansas City v. National Surety Company and Others, 196 Mo. 281, 
93 S. W. 405, which décision meets the approval of this court. But, 
as I shall presently show, that décision is not ail in point, because the 
question of the claim of an honest or innocent material furnisher is 
not hère involved. Nor is the question hère presented, as in many 
cases cited, where there is an illégal contract, but separately and apart 
from it a new contract is entered into, with a new and independent 
considération. Such contracts are enforceable. But we hâve no such 
case hère ; and what is now decided is, of course, the précise case be- 
fore the court and jury. And what is the case? 

To accommodate witnesses, and at plaintiff's request, much évidence 
was introduced out of its order, but is now in the record. This évi- 
dence shows the following to be the facts : The plaintiff makes a brick 
like scores of others make, neither better nor poorer ; but no one 
makes the brick with the particular name. But, of course, the name 
or brand or trade-mark counts for nothing, because the quality of the 
bricks only are to be regarded in paving, both as to the abutting lot 
owners and those who travel over the streets. But under thèse con- 
tracts other brick equally as good and equally as cheap were shut out 
by a cunning, but stupid, device or trick. It is said that the statute, 
which requires protection to the public and lot owners, was complied 
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with; but it is not so. No one but those with whom plaintifï would 
deal was allowed to bid or compete ; so that the patent cases cited do 
not hâve any bearing, because patented articles are unlike unpatented 
articles. Nor could any other plant manufacture like brick, or like 
quality, oi like brand, because that would be an infringement of the 
trade-mark; so that, instead of the fact that plaintifï's brick, as to 
brand, being covered by a trade-mark aiding it, the fact of the matter 
is that the trade-mark aggravâtes and intensifies it, because it thereby 
corrupts the transaction. It was made impossible for the brick to be 
secured elsewhere than of plaintiiï's plant. 

The évidence shows that plaintifï took the initiative in thèse illégal 
contracts. It employed solicitors to obtain the preliminary pétitions. 
It obtained the signatures on which the council acted. It was a party 
to the entire scheme, and that scheme was an illégal one, cutting off 
compétition. The so-called bidding was but a pretense, or, if more 
than that, otherwise only bidding as to such brick as could be obtained 
from the plaintifï, and no one else. Can it be possible that such an 
artifice as that can be regarded as compétitive bidding? The Kansas 
Suprême Court, in construing the statute in question in the very case 
now before this court, held that it was an illégal contract; that the 
bond in suit was part of that contract, and not an independent trans- 
action; and that plaintifï was a party thereto. I fully agrée with the 
Kansas Suprême Court. Ail people know the evils that existed in the 
municipal governments in this country — that favored contractors made 
the public improvements, and that independent contractors were com- 
pelled to stand aside. The people were împosed on and compelled to 
bear the heavy burdens. Some of the states, like Kansas, hâve by 
législation sought to end those impositions, by having the contracts 
made iri the open light of day, with full opportunity to ail to bid. That 
is just what was denied in this case at bar; and the plaintifï brought 
it about. It could not recover as against the principal, and for more 
cogent reasons cannot recover against a surety. 

It is said'that no abutting property owner bas objected, and could 
not object after 30 days, which only shows that a property owner pre- 
fers to pay a few hundred dollars rather than engage in litigation, and 
for that reason submitted to the impositions brought about by thèse 
illégal contracts, and those contracts were brought about by the plain- 
tifï.^ 

The motion for a peremptory direction to the jury to return a ver- 
dict for the défendant is sustained, to which plaintifï excepts, and 
there will be a judgment against plaintifï for costs, to which plaintifï 
excepts ; and plaintifï is given 90 days to file a bill of exceptions. 
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KOIKE V. ATCHISON, T. & S. F. RT. CO. 

(Circuit Court, N. B. California. December 2, 1907.) 

No. 13,972. 

1. Courts — Jueisdiction or Fédéral Court — Allégation of Citizenship, 

Aa allégation in a complaint that plaintitt Is a "bona flde résident" 
of a certain state is not équivalent to one of his citizenship in sucli state, 
and is not suffleient to give a fédéral court jurisdiction on tiie ground 
of diversity of citizenship. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 878. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shîpp V. Williams, 10 O. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Same— Manner op Raising Question of Jurisdiction. 

Wbere want of jurisdiction appears from the complaint in an action In 
a fédéral court, it is the duty of the court to take cognizance of it, regard- 
less of the manner in which it is brought to the court's attention. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, § 818.] 

On Motion to Dismiss for Want of Jurisdiction. 

Cari E. I-yindsay and E. T. Barrett, for plaintiff, 
Pillsbury, Madison & Sutro, for défendant. 

VAN FLEET, District Judge. This is an action at law commenced 
in this court, in which its jurisdiction is invoked solely on the ground 
of diversity of citizenship of the parties. In this respect the complaint 
allèges that: 

"Plaintiff now is, and for more than six months last past continuously has 
been, a bona flde résident of the city and county of San Francisco, state of 
California," and that the "défendant now is, and at ail the times herein raen- 
tioned has been, a corporation organized, acting, and existing under and by 
virtue of the laws of a state of the United States other than the state of 
California." 

Défendant moves to set aside the service of process and to dismiss 
the action, on the ground that this court has no jurisdiction of the ac- 
tion, "for the reason that the plaintiff therein is a citizen and subject 
of a foreign state, to wit, the empire of Japan," and that the défendant 
is a citizen and résident of the state of Kansas, being a corporation 
organized and existing under and by virtue of the laws thereof ; the 
objection made being that a subject of a foreign state can sue a citi- 
zen of the United States in a fédéral court only in the district in which 
the latter résides. 

The fact as to the plaintiff's alienage is set forth in an affidavit made 
solely upon information and belief ; and it is objected by plaintiff that 
such an affidavit is wholly insufficient to establish the fact. It is, more- 
over, insisted by plaintiff that the objection attempted to be raised by 
défendant, not appearing on the face of the complaint, may not be 
raised by mère motion, but must, under rule 93 of this court (now 
rule 94), be taken by answer. 

It is not necessary to stop and examine thèse questions of mère 
procédure, since, assuming that plaintiff's objections to the method 
adopted by défendant for questioning the jurisdiction are well taken. 
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the motion has been sufficient to arrest the attention of the court to the 
fact that the complaint for a reason other than that relied on, does 
not make a case within the jnrisdiction of this court ; and, that fact ap- 
pearing, the court is bound to take cognizance of it, regardless of the 
manner in which it is called to its attention. Baxter, etc., Con. Co. v. 
Hammond Mfg. Co. (C. C.) 154 Fed. 992. 

The allégation of the complaint is merely that the plaintiff is "a 
bona fide résident of the city and county of San Francisco, state of 
California." It is diversity of citizenship and not of résidence upon 
which the jurisdiction of this court in cases of this character is made 
to dépend; the requirement of the Constitution and judiciary act alike 
being "a controversy between citizens of différent states." Const. U. S. 
art. 3, § 2; Act March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended 
by Act March 3, 1887, c. 373, § 1, 24 Stat. 553, corrected by Act 
Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]. 
The two terms are not équivalents, and it has been repeatedly held that 
the averment of résidence is not an averment of citizenship, and the 
former will not support jurisdiction in the Circuit Court. Marks v. 
Marks (C. C.) 75 Fed. 331; Wolfe v. Hartford, etc., Ins. Co., 148 
U. S. 389, 13 Sup. Ct. 603, 37 L. Ed. 493; Horne v. Hammond Co., 
155 U. S. 393, 15 Sup. Ct. 167. 39 L. Ed. 197; Menard v. Goggan, 
121 U. S. 253, 7 Sup. Ct. 873, 30 L. Ed. 914. 

The facts alleged, therefore, are not sufficient to authorize this court 
to retain jurisdiction of the cause. As the defect, however, is one 
which can be cured by amendment, should the facts warrant, the order 
will be that the action be dismissed, unless the plaintiff, within 10 
days, file an amended complaint avoiding the objection. 
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ST. PAUL FIRE & MARINE INS. CO. v. PACIFIC COLD STORAGB CO. 

(Circuit Court of Appeals, Ninth Circuit. October 14, 1907.) 

No. 1,417. 

1. Insurance— Makire Insurance—Admchalty Jurisdiction. 

Sums paid out to avert a loss, \\iiicli, if it had occnirred, would liave 
fallen upon tlie underwriter, may l'airly be regarded as in tlic nature of 
salvage expeiises, and may be brouglit witliiu tbe meaiiing ot tbe nue aud 
lal)or clause of a marine polloy ; and tlie fact tbat tliere were exponses 
incurred to save tlie cargo alone, and tliat thèse expenses were incurred 
on land, eannot defeat tbe jurisdiction of a court of admiralty of a suit 
for their recovery under tbe policy. 

2. S AME — Sue anu Labor Clause — Expexses dp Salvage of Cargo. 

Respondent issued a marine policfy insuring libelant on a cargo of 
l^erishable goods which were to be shipped from Tacoma to Dawson, 
Yukon ïerritory, in vessels having refi-igerating compartments. The 
policy insured against ordinary sea périls, Including stranding or colli- 
sions witb any otber vessel or with ice, and eontained tbe usual sue and 
labor clause. Tbe cargo was sbipped in one vessel to St. Mlcbaels, and 
tbere transferred to another, botb owned by tbe libelant, for trans])or- 
tation up the Yukon river. Tbe latter vessel was deluyed several days 
by stranding, and, owing to tbe very lovv stage of water and tbe lateness 
of the season, the master telegrapbed libelant's manager at Dawson, and 
had a light draft steamer sent down, to wbicb a portion of tbe cargo was 
transferred. On reacbing Circle City in October, tbe river above bad be- 
come partially closed by ice, and navigation was dangerous. After con- 
sultation betweeu libelant's master and manager, tbe refrigeratiug vessel 
was tbere laid up and tbe ligbter one proceeded until frozen in 70 miles 
from Dawson. The latter vessel bad no refrigeratiug plant. Botb ves- 
sels were in danger of being cruslied or disal)led wben the ice broke up 
in tbe siiring, and in that event both cargoes would bave been lost, owing 
to the nature of the goods aud tbe inipossibility of trausporting tbeni at 
tbat season, without réfrigération, even if not destroyed. After consulta- 
tion between libelant and a représentative of respondent, witb tbe lat- 
ter's consent, both cargoes were transjiorted to Dawson by land duriug 
tbe winter. Held, that the cargo was in a position of péril from risks 
insured against, and that tbe expense of such transportation was witliin 
tbe sue and labor clause of the policy. 

[Ed. Note. — For cases in poiut, see Cent. Dig. vol. 28, Insurance, § 125.'».] 

3. Same. 

In such case libelant was not required to jettison a part of the cargo 
for the purpose of lightening the vessel, instead of transferring a part 
to another vessel ; the latter course not being in violation of any provision 
of the policy. 

4. Same — Péril to C-*-RG0 TirRouQn Delay — Stranding. 

Tbe vessel used for the Yukon voyage having been seaworthy wben such 
voyage commeiiced. tbe fact tbat lier boilers afterward develojied leaks 
owing to lier frequently stranding. hy reason of which she was somewhat 
delayed. did not invalidate tbe policy, wbere but for tbe delays caused 
by stranding. which was a péril Insured against, she would hâve com- 
pleted tbe voyage in safety. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 1111. 

Marine insurance. — l'erils of tbe sea, see note to 19 C. C. A. 465.] 

5. SA.ME. 

Tbe fact that respondent doalt with libelant witb knowledge that it 
was the owner of botb tbe cargo and vessel did not warrant the claim 
that it was its duty to dcliver the goods at their destination at its own 
expense, which could not bave beeii required of it as carrier after tbe 
continuance of tbe voyage became impossible. 

157 F.— 40 
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6. Same— Adjustment of Loss. 

While an aâjuster of a loss under an Insurance pollcy cannot décide 
questions of law where they are the sole questions in controversy, he is 
required to pass on such as are incldentally necessary to a détermination 
of the items whicli are wlthin the terms of tbe policy. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Ira Bronson, D. B. Trefethen, and F. R. Wall, for appellant. 
W. H. Bogie, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

HUNT, District Judge. The Pacific Cold Storage Company of Ta- 
coma, Wash., appellee, brought this suit aguinst the St. Paul Pire & 
Marine Insurance Company, of Minnesota, to recover $51,188.30, and 
interest and costs, upon a claim upon an adjustment made under a pol- 
icy of marine insurance for $60,000, issued on July 30, 1903, by the St. 
Paul company, appellant, to the storage company, appellee, upon a 
cargo of refrigerated méats, marchandise, cannery supplies, and pro- 
duce, laden in the ship Elihu Thompson, on a voyage from Tacoma, 
Wash., to Dawson, Yukon Territory. 

The policy is known as a "cargo and freight, English form" policy, 
and, among other clauses, has the foUowing: 

"AVarranted free from partlcular .iverage unless the vessel or craft be strand- 
ed, sunk, or burnit, each craft or lighter being dtemed a separate insurance. 

"Underwrlters notwithstandlng this warranty, to pay for any damage or loss 
caused by flre or by collision with any other ship or craft, or with ice, or with 
any substance other than water, and any spécial charges for warehouse rent, 
reshipping or forwarding, for which tliey would otherwise be llable ; also to pay 
the insured value of any pacliage or packages which may be totally lost in 
transhipment * • • 

"And thèse said assurers promise and agrée that the insurance aforesaid 
shall commence upon the freight and goods or merchandlse aforesaid from the 
loadlng of said goods or merchandise on board the said ship or vessel at as 
above and continue until the said goods or merchandise be dlscharged and 
safely landed at as above. And that it shall be lawful for the said ship or ves- 
sel to proeeed and sail to and touch and stay at any ports or places whatsoever 
in the course of her said voyage for ail necessarj- purposes without préjudice 
to this Insurance. And touching the adventures and périls which the capital 
stock and funds of thèse said assurers are made llable unto or are intended to 
be made llable unto by this insurance they are of tlie seas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of mart and eounter mart, 
surprisals, taklngs at sea, arrests, restraints, and detainments of ail kings, 
princes, and people of what nation, condition, or quality soever, barratry of 
the niaster and mariners, and of ail other périls, losses, and misfortunes that 
hitve or shall come to the hurt, détriment, or damage of the aforesaid subject- 
matter of this insuranc»e or any part thereof. And in case of any loss or 
misfortuue, It shall be lawful to the insured, tlieir factors, servants and assigns, 
to sue, labor and travel for in and about the défense, safeguard and recovery 
of the afor;esaid snbject-matter of this insurance or any part thereof without 
préjudice to this insurance, the charges whereof thèse said assurers will bear 
tn proportion to thé sum hereby insured. And it is expressly declared and 
agreed that no acts of the insurer or insured in recovering, saving or preserv- 
Ing the property Insured shall be consldered as a waiver or acceptance of 
abandonment. ♦ • » " 

It appears that the appellee is engaged in the business of the sale of 
refrigerated products in Alaska, and that it owns refrigerating plants 
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at Tacoma, Wash., at Nome, Dawson, and at other points in Alaska. 
It also owns the steamship Elihu Thompson and the river steamer 
Robert Kerr, both of which are equipped with refrigerating compart- 
ments. The appellee buys its products in the markets of Seattle, Ta- 
coma, and San Francisco, and, after freezing them, carries them by 
the steamship Elihu Thompson to Alaska. Those goods which are 
to go to Dawson are transferred at St. Michaels from the Elihu 
Thompson to the Robert Kerr. The Robert Kerr used to carry them 
up the Yukon river to Dawson. For the winter time, the Dawson 
market being inaccessible from the outside, supplies are shipped dur- 
ing the summer months in sufficient quantities to last over. The 
appellee also owned a barge called the "Peter," which was carried 
as a tow by the steamer Robert Kerr. In July, 1903, the appellee 
shipped on the Elihu Thompson a cargo of refrigerated products, to- 
gether with some hay and feed stuffs, to go to Dawson. The Elihu 
Thompson reached St. Michaels in due course, and there transferred 
the refrigerated cargo to the steamer Robert Kerr, and put the hay and 
feed stuffs upon the barge Peter. The Kerr, with the barge in tow, 
left St. Michaels on the 38th of August, 1903, bound for Dawson. At 
the time that the voyage from St. Michaels commenced, the engineer's 
log shows "everything working well." There were some delays en- 
countered on August 28th ; the log showing that they were "stuck" on 
the flats waiting for the tide. On August 29th they were aground on 
mud flats a short distance from the mouth of the Yukon river. The en- 
gineer found considérable scale in the boilers, which were cleaned on 
that date. On August 31st the steamer entered the mouth of the river. 
There was some delay by reason of a strong offshore wind blowing, but 
the steamer went ahead with her tow, and reached Et. Yukon about 
September 19th. There was more or less leaking of the boilers during 
the voyage. The évidence shows that the river was at a very low stage ; 
and the master decided that, as the water was very low and winter 
was coming on, it would be impossible for him to get to Dawson with 
his barge in tow. He therefore left the barge at Et. Yukon, and the 
Kerr went up the river. The Kerr reached a point about 30 miles 
above Et. Yukon on September 32d, and then stranded on a bar or 
point known as "Two Pipe Slough." The Kerr was unable to get off 
the bar until September 28th, or six days after she had stranded. It 
appears, however, that while the Kerr was stranded, as just stated, 
Capt. Smith, the master, believing that he could not take his boat to 
Dawson, telegraphed to the appellee in Dawson, and asked it to 
send down a light draught steamboat. The représentative of the ap- 
pellee at Dawson chartered the steamer Lightning, and sent her down 
to relieve the Kerr. Meantime the Kerr was floated. The Lightning 
met the Kerr on October 7th at a point about 12 miles below Circle 
City, where, on account of the low wàter, it was thought best to trans- 
fer a portion of the cargo of the Kerr to the Lightning. This was 
donc, and the Kerr and the Lightning went up the river and reached 
Circle City on October lOth. The Yukon river was falling. Ice was 
forming, and navigation became hazardous. Mr. Bryant, manager 
of the cold storage company, who had gone down from Dawson 
on the steamer Lightning, and the captain of the Kerr, consulted 
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what was best to do, and, believing that it was impossible to get the 
Kerr to Dawson during the season, concluded to run her ahead in a 
slough near by, and to lay her up for the winter. They believed, though, 
that the Lightning, with a smaller cargo, and less draught, could get 
through to Dawson. A part of the cargo oi the Kerr — about 100 
tons — was transferred to the Lightning, and she proceeded toward 
Dawson. The Lightning had no refrigerator plant, so that part of 
the cargo was necessarily loaded close to the boilers. The Lightning 
was also towing a barge with about 12 tons of cargo. The Lightning 
and the barge got as far as Washington Creek, which is about 70 miles 
below Dawson, and the ice became so thick that they could proceed no 
further, so that on October 13th the steamer was frozen in. Bryant 
himself went to Dawson, and arrived there about the 20th of October. 
About October 31, 1903, Bryant, the agent of the appellee, negotiated 
with one H. N. Ford to haul the cargo on the Lightning from Wash- 
ington Creek to Dawson. Subsequently, on December 19th, by ad- 
vice of appellee, a second contract was made to haul the cargo from 
the Kerr. Forty tons of the Kerr's cargo was kept on that steamer 
in Circle City until the break-up in the spring of 1904, when the Kerr 
took the goods to Ft. Yukon, where she got the barge Peter, with its 
cargo, and went up to Dawson, reaching there in May, 1901-. 

The évidence goes to show that in the spring the température along 
the Yukon river often rises above the freezing point for many days 
before the river is clear of ice and navigable. When this condition of 
weather cornes, immense quantities of floating ice form jams at dif- 
férent points, so that oftentimes the pressure of the ice from above 
forms a mass which arises as high as 40 or 50 feet, backing up some- 
times for a distance of from 8 to 10 miles ; that, when thèse jams 
break, great volumes of water and ice go down, and are apt to injure 
or destroy a steamer lying below the jam. A report was made to 
the appellee that the steamers were frozen in, and the appellee reported 
the facts to the appellant, the Insurance company. About November 8th 
Mr. Harrison, a gênerai agent of the appellant, went to Seattle to look 
into the situation, and détermine what course should be taken. Mr. Bo- 
gie testified that he represented the appellee, and discussed with Mr. 
Harrison the advisability of moving the cargo in order to avoid a total 
loss. They also discussed a possible abandonment of the cargo to 
the underwriters, and the probable expense of the removal of the 
cargo. Lie said that Mr. Harrison deplored possible abandonment, and 
finally told him that, as the cold storage company was more familiar 
with the conditions in the Alaska country than he, he wished they 
would take such steps as they deeraed necessary for the safety of the 
cargo, and that that would be satisfactory to him. Mr. Bogie told Mr. 
Harrison that the expense of moving the cargo would be verv heavy, 
and asked if the Insurance company would advance the money to 
cover the expense. Mr. Harrison said that while it was not customary 
to advance any money until vouchers were ail gathered in, and the 
total loss or expenses ascertained and adjusted, yet, under the circum- 
stances, he recognized that it would be a hardship to the cold storage 
company to hâve to advance so large a sum of money, and that he 
would endeavor to get the underwriters to make an advance of $25,- 
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000 for the purpose of moving the cargo. The cargo was removed 
from the Lightning to Dawson during November and December, and 
the greater part of the cargo of the Kerr was removed during January, 
Februar}^ and March, 1904. Bills for the expense of the removal of 
the cargo were received by the appellee at Tacoma, and copies or orig- 
inals were sent from time to time to the insurance company. There 
was a delay in an advance of funds by the insurance company, but on 
June 2, 1904, the company did advance the sum of $15,000 to the cokl 
storage company toward the forwarding expenses. When ail the 
cargo had been removed, and the expense vouchers had been received, 
the insurance company requested the cold storage company to hâve 
the claim placed in the hands of an adjuster. Mr. E. A. Alexander, 
of San Francisco, was agreed upon by the parties. He made the ad- 
justment. and found the insurance company to be liable on the loss to- 
the amount of $.51,188. In the adjustment ail expenses connected with 
the sending of the Lightning down the river to the relief of the Kerr 
when the latter was stranded were treated as gênerai average expenses 
chargeable to ail interests involved. He regarded the expense of re- 
moving the Lightning cargo from Washington Creek to Dawson, and 
the expense of removing the Kerr's cargo from Circle City to Dawson, 
as sue and labor expenses incurred for the benefit of the cargo alone. 
The court below disallowed the items of the adjustment grouped un- 
der the head of gênerai average, but allowed the forwarding expenses, 
and made a decree accordingly, deducting the $15,000 previously ad- 
vanced. From this decree appeal was duly taken. 

Appellant contends that the court as a court of admiralty had no 
jurisdiction. The argument is substantially that the expenses of for- 
wardhig the property covered by the policy of insurance were not in- 
curred because of any péril underwritten in the policy, or because of 
any misfortune arising ont of any .peril underwritten. This, in effect, 
is saying that the expenses incurred in forwarding were a land venture 
undertaken by appellee to transport its property to Dawson. It is 
perfectly clear that the sue and labor clause of the contract of insur- 
ance made between the parties hereto is a proper part of a maritime 
contract. Expenses incurred under such a clause are maritime in 
their nature, when they arise ont of some peril insnred against, or 
because of misfortune arising ont of a peril insured against. Justice 
Story, in his great opinion in De Lovio v. Boit, 3 Gall. 398, Fed. Cas. 
No. 3,776, said: 

"ïhere is no more reason wliy the admiralty sliould hâve fo^rnizaiice of bot- 
tomry instruments as maritime nontracts tlian of i)olicies of insurance. Botii 
are exeeuted on lanil, and both intrinsically respect maritime risivs, injuries, 
and losses." 

Sums paid out to avert a loss, which, if it had occurred, would hâve 
fallen upon the underwriter, may fairly be regarded as in the nature 
of expenses of salvage, and may be brought within the meaning of the 
sue and labor clause of a marine policy. The fact that there were ex- 
penses incurred to save the cargo alone, and that thèse expenses were 
incurred on land, cannot defeat jurisdiction, where the contract of 
insurance is against périls or misfortunes that may corne to the dam- 
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âge of the property insured, and where, as in the présent case, the in- 
sured is authorized to sue labor and travel for the safety of the sub- 
ject-matter of the insurance, or any part thereof, without préjudice 
to the insurance. The weight of the évidence is that the expenditures 
were made partly for the safety of cargo and vessel, and partly in the 
saving of the cargo alone from loss and péril. There is no room to 
dispute jurisdiction in a suit upon an insurance policy to recover gên- 
erai average expenses, and why should it be held that appellee must 
resort to a court of law to recover expenses which are within the sue 
and labor clause merely because they were incurred for the benefit of 
the cargo àlone? We perceive none, and believe that the contract of 
insurance made between appellant and appellee is maritime, that it in- 
volved rights arising whoUy in maritime commerce, and that the lower 
court was correct in exercising jurisdiction. Insurance Co. v. Dun- 
ham, 11 Wall. 1, 20 h. Ed. 90. 

It is contended by the appellant that the cargo of the Kerr was 
not exposed to any péril under the terms of the policy, that it was mere- 
ly delayed, and that the appellee was not entitled to expend any amount 
under the sue and labor clause, because, it argues, the said clause was 
not applicable "to a case of remote and future péril, but to an immé- 
diate danger or présent loss, and not under any circumstances to a 
case of deiay alone." We cannot svtstain appellant's contention. The 
Kerr stranded on the bar at a point known as "Two Pipe Slough" on 
September 82d. She lost six days in trying to get over the bar. ïlad 
it not been for this delay, it is safe to assume that she would hâve 
reached Dawson about the 2Gth. The river was falling rapidly at 
the time, the ice was forming, so that after the 28th it was deemed 
impossible to get the Kerr through to Dawson with her entire cargo- 
on board. The situation was a hard one. The judgment of the mas- 
ter of the Kerr and the manager of the appellee company was that 
the beat might get through if she could be relieved of part of her 
cargo, and that the Lightning and the Kerr, with comparatively light 
cargoes, could get through. But, when Circle City was reached, the 
river had fallen greatly, and the ice was dangerous to navigation. It. 
was known that steamers which had just passed up the river had suf- 
fered on account of low water and ice. Some décision was impera- 
tive, so it was thought best to hâve the Kerr tie up at Circle City,, 
and to send the Lightning forward, hoping that, by reason of her 
lighter draught, she would get through. The slough in which the 
Kerr was moored was the best place that could hâve been chosen 
thereabouts, according to the évidence, although men of long expéri- 
ence with conditions on the Yukon river say that the Kerr and the 
Lightning were both exposed to great danger in their winter quar- 
ters. The danger of leaving the cargo on the Lightning was that if 
it was exposed to the température, which would rise above freezing 
point in the spring, it would be ruined, while there was also the dan- 
ger that the boat would be crushed by the ice in the spring. The 
Lightning had no refrigerator on board, and undoubtedly the déci- 
sion that it was necessary to remove the cargo from her was wise. 
The goods on the Kerr were unquestionably safe while they were on 
board the boat, because they were in refrigerated chambers, but there 
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was great danger to the Kerr and to the cargo that the boat would 
be crushed and disabled by the break-up of the ice in the spring. It 
was reasoned that, if the Kerr should be destroyed in the spring,_ the 
goods would be lost, or, if she should be disabled, it would be practical- 
ly impossible to forward the goods to Dawson soon after the open- 
ing of navigation, because there was no other boat with a refrigerator 
on board. Under the circumstances, therefore, the master and appel- 
lee were justified in deciding to forward the goods to Dawson during 
the winter, when the température was such that removal could be had 
without danger. 

We are satisfied that péril to the boat of being destroyed or disabled 
by masses of floating ice coming down in the spring was one covered 
by the policy of Insurance issued by appellant to appellee, and that, 
when it was determined to send the goods overland rather than to 
leave them on the boat, with the risk of total loss in the spring, the 
décision was made with regard to the safety of the goods themselves. 
Moreover, the insurance company knew the facts, and was satisfied that 
the assured should use its best judgment to save the cargo by moving 
it overland to Dawson. The agent of the insurance company knew 
just where the boats were. He was advi.jsd that it was thought best 
to remove the cargo overland, he knew the probable cost of moving 
each pound of cargo, and he acquiesced in the opinion that it was 
best to move it, rather than to take the risk of a total loss by the break- 
ing up of the ice in the spring. The insurance company fairly agreed 
also to make an advance toward the expense of removing the goods, 
and, it is just to say, led the assured to believe that when the removal 
was completed and the vouchers showing the total expense were re- 
ceived, and the claim adjusted, the underwriter would pay such a pro- 
portion of the expense of removal as it might be liable for under its 
policy of insurance. What proportion of the expenses should be born« 
by the underwriters was left open for subséquent détermination; but 
the reasonable inference from the whole évidence is that there was 
no contention in respect to the wisdom of forwarding the goods over- 
land to Dawson. We therefore conclude that the cargo was in a posi- 
tion of péril, and that the expense of removing it was incurred by the 
assured with the consent of the underwriter to avert a probable total 
loss from the péril then pending. The péril was a péril of the sea; 
and, as the goods would probably hâve been a total loss unless removed 
and forwarded to Dawson during the winter, the expenses of so for- 
warding them became a conséquence of the péril. Hubbell v. G. W. 
Ins. Co., 74 N. Y. 254; Phillips on Insurance, §§ 1127, 1128; Bryant 
V. Insurance Co., 13 Pick. (Ma;ss.) 543. 

The appellant urges that the terms of the policy were invalidated by 
splitting up the voyage and separating the insurable risks, which should 
hâve ail contributed to a gênerai average loss, and by the refusai of 
the appellee to sacrifice such part of the cargo as was necessary to 
enable the Kerr to proceed up the river, if any péril or loss occurred. 
It is argued that, if péril occurred as a resuit of a delay to the Kerr in 
proceeding up the river, it afFected ail of the interests which were a 
joint venture, at least until the occurrence of the péril, and it is said 
that if it was necessary to lighten the boats, the Kerr or the Peter, or 



632 157 FEDERAL REPORTER. 

both, appellant liad its rights, and, amoiig them, a right that the ap- 
pellee shotild sacrifice enough of the cargo ta enable the remainder to 
be proceeded with. It is suggested that the Kerr could hâve lessened 
her draught by jettison of a part of her cargo, saving a large part of 
it. We do not find that this contention bas support in the évidence in 
the case. The rnles of jettison are not appHcable. As to the nonper- 
ishable cargo, it was on the Peter. The adjuster and the court took the 
invoice value of the entire cargo, to which was added the Insurance 
premium, and then expenses were apportioned as between the under- 
writer and the assured. The séparation of a portion of the cargo in 
transferring it from the Elihu Thompson to the Kerr and the barge 
did not invalidate the insurance of the goods upon the Kerr. Again, 
no claim was made against the underwriter for any loss or expense 
incurred on account of the cargo upon the barge, though the under- 
writer had the benefit of the value of the barge cargo in apportioning 
the foTwarding expenses of the other cargo. 

This brings us to the contention of the appellant that the policy 
never attached to the goods shipped because the Kerr was unseaworthy 
when the goods were loaded on the Elihu Thompson, and when they 
were transshipped on board the Kerr. After a careful reading of the 
évidence, we find that the Kerr was seaworthy when she commenced 
her voyage at St. Michaels. It is undoubtedly true that her boilers 
began to leak soon after her voyage commenced. But the testimony of 
the engineers in charge, and of the boiler maker who overhauled the 
boilers when the steamer was at St. Michaels, and before the com- 
mencement of her voyage, is that the boilers were in excellent condition 
when the steamer lef't St. Michaels. The weight of the évidence is to 
the efïect that the boilers were subjected to a standard hydrostatic cold 
water test, and that they stood the test very well. After the vessel left 
St. Michaels, she was frequently on ground, and there was from time 
to time an accumulation of sédiment around the boiler tubes. Leaks 
developed on the trip up the river, yet, notwithstanding the delays by 
reason of running aground, and delays by reason of necessity for 
cleaning and repairing the boilers, it is plainly inferable that at the 
speed the Kerr was making on the voyage she would hâve reached 
Dawson about September S8th, had she not stranded on the 23d, and 
been grounded for six days. Watson et al. v. Insurance Co. of North 
America, Fed. Cas. No. 17,285 ; Nome Beach L. & T. Co. v. Munich 
Assurance Co. (C. C.) 133 Fed. 830; Cooley's Briefs on Insurance, p. 
1253 et seq. 

It is said that the Kerr was overloaded and burdened with the barge ; 
but it satisfactorily appears that she was not overburdened with cargo, 
while in taking her tow she was making the voyage as it had been usually 
made by her and other steamers of her class. Inasmuch as we believe 
that the Kerr was seaworthy, it is not important that we express an 
opinion whether the contract of insurance for the voyage from Seattle 
or Tacoma to Dawson was one indivisible agreement. It seems to us, 
though, that under the clause of the policy that each craft or lighter 
was deemed a separate insurance the correct view would be that a dis- 
tinct liability was assumed when the goods were reloaded at St. 
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Michaels, and that the gênerai rule of implied warranty of seaworthi- 
ness as a condition précèdent would hâve to be applied. 

Tiie appellant argues that the expenditures were grossly dispropor- 
tionate to the necessities of the case, so much so as to be wholly unrea- 
sonable, inider the facts and the law. It is said that the record dis- 
closes a désire on the part of the appellee to move the goods to Daw- 
son at the fastest possible speed in order to meet the Christmas trade. 
The contract for hauling the goods appears to bave been the most fa- 
vorable that could hâve been obtained under the circumstances. The 
agent of the appellant was notiiàed that the cost of forwarding the 
goods from the steamer Lightning would be about 13 '/a cents a pound, 
and from the Kerr about 15 cents a potmd. With that knowledge, 
therefore, and having participated in the décision to bave the goods 
forwarded, the appellant is not in a position to urge with strength that 
the expenditures vi'ere disproportionate to the necessities of the case. 
It is undoubtedly correct that the owner desired to havc the goods in 
Dawson as soon as possible after it was decided that they were to 
be renioved, inasmuch as it believed that the markets would enable it 
to make sales if it could get the goods into Dawson before Christmas ; 
but at the same time as it was necessary, under the circumstances, that 
the goods should be remOved, we believe quick removal was proper. 

Tt is claimed by the appellant that it was the duty of the appellee, as 
a shipowner, in order to earn its own freight, to forward the cargo to 
destination, and that the appellant had such an interest in the goods as 
an insurer as entitled it to rely upon the performance of this duty. 
When it became impossible, however, for the boat to carry the good.'; 
to Dawson, tlie carrier could hâve elected to abandon the voyage, and 
could bave notified the owner to take charge of bis goods. Phillips on 
Insurance, § 1493. A carrier is not obliged to forward goods overland 
in order to save his freight, where the expense would exceed the total 
amount of his freight money. But in the présent case the facts are that 
the owner forwarded the goods, and did so with the knowledge and 
approval of the Insurance company. Appellee's interest in forwarding 
the cargo was not as a carrier, but as an owner, and appellant, by its 
agent, dealt with appellee as owner. 

It is finally contcnded that the adjustment made was simply an ex 
parte opinion of the adjuster based upon misconstruction of matters 
considered by hini, and that, in the adjustment, be eliminated the inter- 
dependent rights and liabilities of the parties, and contributory values 
under the principles of gênerai average. But it was right that the ad- 
juster should bave the documents and expense vouchers before him 
while he was adjusting the loss. Fie had to bave évidence which would 
explain the charges, the nature of the expenditures, together with the 
reasons why they were made. When he came to pass upon items that 
belonged properly under the sue and labor clause of the policy, he was 
also obliged to détermine whether the goods were exposed to péril or 
loss covered by the terms of the policy. And was it not necessary that 
the adjuster should bave passed upon the question wdietber it was or 
was not reasonable for the assured to hâve incurred expenses in avert- 
ing the loss, and to find what expenses were so incurred? We believe 
it was. It was for the safety of the goods that they were removed and 
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forwarded to Dawson. There was no intention to put the cargo tack 
on the boats when it had been put on shore. In such a case, ùnder 
the doctrine laid down in the case of the L'Amérique (D. C.) 35 Fed. 
835, the charges and expenses incurred for the safety of the cargo 
ought to be charged against the cargo alone. We do not doubt that 
an adjuster cannot décide questions of law where they are the sole 
questions in controversy, but we find hère that he only considered and 
acted upon those matters which were appropriately before him, and 
that his décision was not an arbitrary one, nor were his conclusions 
purely those of law. 

The lower court decided that the respondent — appellant hère— can- 
not be rnade liable for any part of the items of expense included in 
the so-cal!ed gênerai averages included in the adjustment made by 
the adjuster, and directed that the decree should be for the insurer's 
proportion of the forwarding expenses, as adjusted, less the sum of 
$15,000, which had been paid by the insurance company. This was cor- 
rect, and the decree was entered accordingly. 

We find no error of which appellant can complain. The decree is 
affirmed. 



WASHINGTON MILLS v. COX. 

(Circuit Court of Appeals, Fourth Circuit. November 6, 1907.) 

No. 718. 

1. Négligence— Action foe Négligence— Peoximate Cause of Injuet. 

In order to render négligence actionable, It must be the proximate- 
cause of the alleged Injury for which the damages are elalmed, and al- 
though the défendant in an action may hâve been guilty of a breach 
of duty which in law amounted to négligence, yet If the plaintiff, by 
doing that which a reasonable and prudent person would ordinarily hâve 
done under the clrcumstances, could hâve prevented the injury, and he 
failed to do that, he cannot recover, because his négligence was the proxi- 
mate cause of the injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
90-92.] 

2. Masteb and Seevant— Injtiby to Servant— Contkibutoeï Négligence. 

Plaintiff, who was an adult employé in defendant's cotton mill, was siet 
to run a machine called a "picker," with which he was unacquainted. Tlie 
machine was 40 feet long, and had 5 covered cylinders which revolved 
and had knlves at their surface. The machine beeame choked in one of 
the cylinders a few minutes af ter starting, and another employé threw ofC 
the belt, and told plaintiff to go for the superintendent of the room, who 
came and unchoked it by opening a door and inserting his haud. When 
it again beeame choked plaintiff threw off the bell, and, beiug unable to 
flnd the superintendent, undertook to unchoke the cylinder as he had 
seen it done by inserting his hand, wlthout knowing the nature of the 
machinery or whether it had stopped running. In fact, the cylinder was 
still revolving and his hand was torn ofif. Hcld. that if defeiuJant was 
négligent In failing to properly instruct plaintiff, such négligence was not 
the proximate cause of the injury, which was due to plaintiffl's own négli- 
gence, and that the court erred in not directing a verdict for défendant, 
the material facts not being in dispute. 

Waddill, District Judge, di.ssentlng. 
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In Error to the Circuit Court of the United States for the Western 
District of Virginia, at Abingdon. 

P. H. C. Cabell and W. S. Péage (Cabell, Talley & Cabell, on the 
lirief), for plaintiff in error. 

T. L. Massie and J. C. Wysor (Wm. Rector, on the brief), fc»f de- 
fendant in error. 

Before GOFF, Circuit Judge, and WADDILL and BOYD, Dis- 
trict Judges. 

BOYD, District Judge. The défendant in error, who was the plain- 
tif? below, and who will hereafter, for convenience, be called the plain- 
tiflf, brought a suit against the Washington Mills, the plaintiff in er- 
ror, which was the défendant below, and which will hereafter be 
called the défendant, in the Circuit Court of Grayson county, Va. 
The plaintiff is a citizen and résident of Virginia, residing in the West- 
ern district of said state, and the défendant, a corporation chartered, 
organized, and existing under the laws of North Carolina, engaged 
in operating a cotton mill at Pries, in Grayson county. Va. The 
cause was removed for trial upon the pétition of défendant to the 
Circuit Court of the United States for the Western District of Vir- 
ginia. The plaintiff in his action sought to recover of the défendant 
damages for the loss of his (the plaintiff's) right hand, which he al- 
lèges was caused by the négligence of the défendant. The substance 
of the déclaration is: That the plaintiff was entirely unacquainted 
with machinery and inexperienced in its opération ; that although he 
made this known to the défendant the latter employed him to operate 
a complex, intricate, and dangerous machine called a "picker," the 
dangerous character of which was not obvions, and the dangers in- 
cident to its opération concealed and not easily discernible ; that plain- 
tiff acceptée the employment upon the assurance of défendant that 
the opération of the machine was entirely safe; that a blind man or 
a child could run it ; and that the place in which he was to work was 
also safe. As a further ground of négligence the plaintiff alleged 
that the défendant failed to give him instructions as to the character 
of the machine and the manner of operating it, or to warn him of the 
dangers incident to its opération, especially in view of the fact that 
the complex, intricate, and dangerous character of the machine was 
not obvious and was obscure from ordinary and usual vision; that 
when operating this machine, owing to its defective condition, it be- 
came choked with cotton, and the plaintiff, by reason of the failure 
of défendant to advise him and not knowing the danger, undertook 
to unchoke the machine, and, in his effort to do so, his right hand 
was torn oiï. The défendant interposed a plea of "not guilty" in the 
manner and form alleged by the plaintiff in his déclaration, to which 
the plaintiff replied generally, and the issue was thus joined. The 
case was tried at Abingdon, in said district, at October term, 1906, 
and a verdict rendered by the jury in favor of the plaintiff for $4,- 
000, whereupon the défendant, for errors assigned, sued out a writ 
of error from this court. 
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The uncontrovertecl facts, as shown by the testimony, are substan- 
tially as follows : The injury occurred on the 15th of March, 1905. 
On that day the plaintiff vvas at work as a laborer in the waste room 
of the Washington Mills, in company with a man by the naine of Hall, 
the latter being superintendent of that room. D. C. Money, who 
was overseer of the picker room, and whose duty it was to repair 
and keep in order the machinery in that room, came into the waste 
room where plaintiff and Hall were at work, and said that he wanted 
one of them to go and run the picker. Hall said he conld not go, 
but that plaintiff could go. Plaintiff told Money he did not know 
anything about operating the machine and that he was afraid he would 
get hurt ; and Money said to plaintiff to go on and run it ; that there 
was no danger in it, and that a blind man or a child could operate it. 
Money then took plaintiff up into the picker room, put the belts on 
the machine and started it. He showed the plaintiff a pile of motes, 
and told him to go to feeding the machine. The manner of feeding 
was to take the motes from the pile and place them upon a revolving 
apron, which carried them into the front of the machine. The plain- 
tiff fed the machine 15 minutes, or something like that time, and the 
picker got choked. There was another operative named Liggan near 
by, and when the picker became choked he threw the beit onto the 
loose pulley and told the plaintiff to go and get Mr. Money to come 
and unchoke the machine. Iviggan showed the plaintiff where Money 
was. Plaintiff went after Money, and the latter came and found 
that the machine was choked by an accumulation of cotton in the fifth 
cylinder. He opened the glass door, pulled the cotton out and un- 
choked it. He then pulled the belt back onto the tight pulley of the 
machine and it commenced to run. Then he said to the plaintiff : 
"I want you to put the motes in a little heavier, as I wish them to run 
through by twelve o'clock." Money then went avvay. The plaintiff 
commenced again to feed the machine, and in about 10 or 15 minutes 
it choked the -second time. When this occurred the plaintiff took 
hold of the handle or lever and threw the belt on the loose pulley, and 
went to look for Money where he had found him before. Money was 
not there and the plaintiff came back. He could see what was the 
matter with the machine, and could see through the glass door which 
was there that it was choked like it was before. He says he thought 
the machine had stopped, commenced to pull the cotton out, got his 
hand in the cylinder, and it was torn off. The machine by which 
plaintiff was injured was what is known as a Kitson picker — a stand- 
ard machine used in cotton mills for the purpose of cleaning motes. 
Cotton run through the lapper at a cotton mill leaves waste to which 
a small quantity of cotton still attaches. This waste is called "motes," 
and pickers are the machines used to separate the remaining cotton 
from the trash, and render it suitable to be manufactured. The un- 
disputed évidence shows that the machine in use and by which the 
plaintiff was injured was in good order and usual running condition. 
It was something like 40 feet in length, and had 5 cylinders, the motes 
being fed into the machine on a rolling apron from the front end, 
passing through one cylinder after another, until finally discharged 
from the fifth cylinder at the rear end. The machine became choked 
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in both instances in the last cylinder, and tliis is where Money un- 
choked it, and where tlie plaintiff atteinpted to unchoke it and was in- 
jured. The picker was propelled by belts upon pulleys on an over- 
head shaft, and thèse belts worked upon pulleys attached to the cylin- 
ders of the picker, and vvere so arranged that when it was desired 
to stop the picker, by a movement of a handle or lever, a belt could 
be shifted from what is called the "tight" pulley to the "loose" pul- 
ley. It was further shown that the cylinders in thèse five compart- 
ments of the picker were heavy and were equipped with knives or 
blades, and that when in opération, and the belt was changed from 
the tight to the loose pulley, the cylinders would continue to revolve, 
for a short time, by their own momentum. The testimony of plain- 
tiiï and that of the défendant practically agrée, except as to what oc- 
curred at the time that Money called upon the plaintifï to take charge 
of the machine. The plaintiff says Money told him to corne and run, 
or operate, the picker, and when he said he did not know anything 
about it, Money told him that a blind man or a child could run it, 
and with this took him up and put him to work at the machine, point- 
ing out the pile of motes, and showing him how to place them on the 
apron. Then Money left him. Money's version of what occurreci 
at this stage is that the man whose duty it was to run the picker had 
not corne in that day, and that he went to Hall and Cox and said: 
"I wish one of you to run the waste picker to-day." Cox said he did 
not know anything about running it, and Money said : "Corne on, 
m show you how to run it; you haven"t anything to do but to put 
the motes on the apron, and, if anything gets wrong with it, let me 
know, and I will fix it." We think it well, in order to a fuU under- 
standing of the case and as bearing upon the principal question in- 
volved, to give the foUowing extracts from the testimony of plaintifï, 
who was a witness in bis own behalf. On cross-examination : 

"Q. Now, 3Ir. Cox, diclii't Jlr. Money tell you it the machine becamp choked 
to eome after himV A. No, sir, he did not. Q. Ile didn't say anythiii.s; to you 
about that, did he? A. No, sir; he did not. Q. You wouldn't hâve gone after 
Mr. Money it Mr. Liggan hadii't told you to do so, would you? A. No, sir; 
I sliould hâve waitcd until he caine. Q. If Mr. Liggan hadn't told yon that, 
what would you hâve done? A. I should bave waited uutil he came. Q. 
Why didn't you wait when you got your liaiid injured? A. I thought I could 
unchoke it ; I saw iiow he unclioked it. * * * Q. Yoii statcd a moment 
ago that the flrst time tlie machine became choked that if Mr. Liggan hadn'c 
snggested your going atter Mr. Money that you would bave waited for Mr. 
Money to hâve corne back? A. Yes, sir. Q. Now then, when it becauie choked 
the second time, why didn't you wait for Mr. Money to come? A. I saw him 
unchoke It and I thought I could unchoke it. Q. M'hy did you think you 
could unchoke it? A. I saw how he unchoked it. * * * Q. Ilad the ma- 
chine stopped when he unchoked it? A. I don't know whether it liad or not. 
Q. Weren't you standing right there? A. l was standing tliere, and I thotight 
it had stopped when I went to unchoke it. Q. I didn't ask you anything 
about that ; I asked you hadn't the macliino stopped whon Money uuchoked 
it? A. I coaldn't tell you. Q. Couldn't you tell? A. I never paid any atten- 
tiou to whether the belts were running ; tliey run ail the time. Q. Then 
you never paid enotigh attention to the macliino when Mr. Jloney was even 
uuchoking it in your présence to ascertain whether it was going or not? 
A. ïhe belts were going. Q. Didn't yott statc a moment ago that you didn't 
know whether the mat'hine was running or not when Money unchoked it? 
A. No, sir, I didn't know whether it was nmning or not. Q. Then you don't 
know whether it was running on either of the occasions, did you, the first 
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or second? A. No, sir. Q. Then, notwlthstanding the fact that you didn't 
know whether the machine was running the flrst or second time, when Money 
put hls hand In there for the purpose of unchoking It, you deliberately 
stiick your hand In one of those glass doors? A. Yes, sir. Q. And, If I 
understand your statement a moment ago, you put it In the opposite direction 
from the one that Mr. Money had put his hand? A. I suppose I did." 

It was shown upon the trial of the case that in each of the five 
circular coverings, which were a part of the piclter, there was a screen 
and a revolving cylinder, and that in case the machine became choked 
in any one of its compartments the proper way to unchoke it was to 
lift the lid and run the hand in back toward the screen, which would 
be in an opposite direction from the cylinder. Plaintiff, in his exam- 
ination as a witness for himself, testified as follows : 

"Q. When this man came there to put bis hand in there to unchoke It, ex- 
plain to the jury which way he put his hand — take that to be the cylinder 
which injured you and this îs the screen — when he put his hand back in 
there to get the cotton out, which way did he put it? A. He put it back 
toward the screen. Q. Which way did you put your hand when you put It In 
there? A. I put It toward the cylinders. Q. And you got it caught In the 
teeth of the cylinder? A. Yes, sir." 

As showing whether or not the plaintiff acted prudently at the time 
of the accident, we deem it proper to give further extracts from his tes- 
timony as a witness, as follows: 

"Q. Didn't you know there was somethlng Inside of those large casings or 
coverings that was revolving? A. I thought maybe it was a screen or some- 
thlng. Q. Then you did think there was somethlng In there, didn't you? 
A. Sure. Q. You knew there was somethlng In there, didn't you? A. Yes, sir. 
Q. Did you know what it was? A. No, sir. Q. Did you try to flnd out? 
A. No, sir. Q. Did you ask anybody? No, sir. Q. If you didn't know there 
were screens on the inside of those casings or coverings, or somethlng In there 
that revolved, why did you suppose you were puttlng the cotton in the ma- 
chine? A. I knew there was somethlng In there that revolved; the screens 
revolved. Q. Yoii didn't think it was going to hurt you if you put your 
hand Inside, did you? A. I thought It had stopped. Q. I didn't ask you that; 
I asked you if you thought it was goIng to hurt you if you put your hand on 
the Inside of it? A. I didn't know whether it would or not. Q. Then, wlth- 
out any knowledge on your part, one way or the other, or wlthout knowing 
what was inside of those machines, you stuck your hand underneath there, 
didn't you? A. Yes, sir." 

At the time of the injury the plaintiff was about 34 years of âge. 
When plaintiff announced the close of his testimony the counsel for 
défendant moved the court to instruct the jury to return a verdict for 
the défendant. This motion was overruled and the défendant excepted. 
The motion was renewed at the conclusion of ail the testimony, was 
overruled by the court, and the défendant again excepted, and it is upon 
this exception and the assignment of error thereon that the case is 
before us. There was no évidence introduced by the plaintiff, nor 
was there any disclosed during the trial, tending to support the alléga- 
tion that the machine at which the plaintiff was working was defective 
or not in good running order, so this élément of alleged négligence is 
eliminated. Therefore, the sole position on which plaintiff bases his 
right of recovery is the failure of the défendant to instruct him how to 
loperate the machine at which he was put to work. If plaintiff has 
iailed on this ground to sustain the allégation of négligence on the 
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part of the défendant, the case is at an end. In order to présent our 
views, let it be conceded that the défendant, without giving proper 
instructions, put the plaintifï to work with a machine which was dan- 
gerous, and with which the plaintifï was unfamiliar. The question 
arises if this failure on the part of the défendant was the proximate 
cause of the injury. It is an established principle that in order to ren- 
der négligence actionable it must be the proximate cause of the alleged 
injury for which damages are claimed, and although the défendant in 
an action may hâve been guilty of a breach of duty which, in law, 
amounted to négligence, yet if the plaintifï, by doing that which a rea- 
sonable and prudent person would ordinarily hâve done under the cir- 
cumstances, could hâve prevented the injury, and he failed to do that, 
he cannot recover, because the law says his négligence is the proximate 
cause of the injury. The doctrine bas become so well settled, both by 
elementary writers and judicial décision, that it is regarded as a maxim 
"that the law looks at the proximate, and not at the remote, cause of 
an injury, and to constitute actionable négligence there must be not 
only a causal connection between the négligence complained of and the 
injury suffered, but the connection must be a natural and unbroken 
séquence without intervening causes, so that but for the négligence 
of the défendant the injury would not bave occurred. It is not suffi- 
cient that the négligence of the défendant be the remote cause or mère 
condition of an injury of which some intervening act or négligence is 
the efficient and proximate cause." 

Moore, in his récent work on Carriers, c. 13, §; S, p. 3? 7, gives a 
very intelligent définition of "proximate cause," as follows: 

"The breach of duty on which an action for injury can be inaintained 
must be the proximate cause of the injury sustained ; and tlie proximate 
cause of an event is that which in a natural and continuons séquence, un- 
broken by any new and independent cause, produces that event, aud without 
which that event would not bave occurred." 

Taking it for granted, therefore, that défendant was négligent in 
the outset, was there some intervening act of the plaintiff himself 
which was the immédiate cause of the resuit, and but for which it 
would not hâve occurred? If there was such intervening act of the 
plaintifï, was it such an act as a reasonable and prudent person would 
ordinarily hâve done under the circumstances of the situation ? What 
was the situation? There was a large pièce of machinery 40 feet 
in length, composed of 5 compartments. There were axles extend- 
ing outside of the machine, on which there were pulleys, and thèse 
were in plain view. On thèse pulleys were belts extending to other 
pulleys on a line of shafting overhead by which they were operated. 
By tire most casual use of the sensés of seeing and hearing it would 
be discovered that there was running machinery of some kind within 
each of the five compartments of the machine. Plaintifï says himself 
that he knew there was something in there that revolved, and he ad- 
mits that he did not know what it was and that he did not try to find 
out. He says further that, without knowing what was inside of the 
machine, he put his hand in, when it was torn ofï by the revolving 
cylinder. 
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Justice Swayne, in delivering the opinion of the Suprême Court of 
the United States, in the case of Baltimore, etc., Railroad Company 
V. Jones, 95 U. S. 439, 24 L. Ed. 506, gives a concise and compre- 
hensive définition of négligence, as follows : 

"Négligence is the f.iilure to do what a reasonable and prudent per.son 
"vvould ordinarily Iiave done nuder the cli'ciunstances of the situation, or 
doing what such a person, under tlie existing cireunistances, would iiot hâve 
done. The essence of the fault may lie m omission or commission." 

Measuring plaintiff's action at the time by this rule, we feel con- 
strained to liold that it was inconsistent with reason and prudence. 
In other words, that it was négligence, and that it was this négli- 
gence which was the direct, immédiate, and proximate cause of his 
injnry. In attempting, under the circumstances, to do this act in con- 
nection with a machine, the complex, intricate, and dangerous char- 
acter of which was obvious, the plaintiiï assumed the risk, and is him- 
seif responsible for the resuit. The cases generally in which a failure 
o.i the part of the master to instruct the servant as to the use of ma- 
'-b.iricvy has been held to be négligence are those relating to the em- 
ployment of infants and minors, and the doctrine laid down is that 
children of tender years and immature minds are not capable of ex- 
ercising such degree of judgment, discrétion, and care as to render 
it safe to employ them about machinery, and especially that of a dan- 
gerous character, without giving them thorough instructions and di- 
rections, but even in thèse cases it has been held that when an infant 
becomes capable of any degree of care he is required to use it, and 
it constitutes négligence on his part, and he becomes responsible, for 
injuries resulting from his failure to exercise such care as he is capable 
of. A. & E. Enc. Law, vol. 16, p. 409, and authorities cited under 
note 3. 

We hâve so far discussed the case on the assumption that plaintiflf 
was required to operate the machine and to do ail that was necessary 
to keep it going, and that défendant, with a knowledge of his inex- 
périence, had failed to properly instruct him. Aside from the testi- 
mony, the plaintiff's action discrédits this assumption. He was put 
to work placing the motes on the apron, and told that what he was 
to do could be done by a blind man or a child. This expression, ac- 
credited. to Money, that the work could be done by a blind man or a 
child, was relied upon largely by plaintiff's counsel in, the argument 
to sustain the position that défendant had not only failed to give plain- 
tiiï proper instruction, but had "lulled him to sleep" as to the dangers 
incident to the opération of the machine. In our opinion this déc- 
laration of Money, instead of supporting that theory, emphasizes the 
fact that plaintiff was not expected to tamper with complex, intricate, 
and dangerous machinery, but only to do the work which Money 
showed him how to perform. It sufficiently appears that plaintifï so 
understood it, for when the machine choked the first time he made 
no eiïort to relieve it, but at the instance of Eiggan went for Money, 
and he frankly states that if Liggan had not told him to go for Money 
he would hâve waited for the last named to come and unchoke the 
machine. He certainly did not, at that time, regard it as a part of 
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his duty to unchoke it himself. He further emphasizes the fact that 
he did not understand it to be a part of his business to handle the 
machinery, for when the picker became choked the second time he 
again sought Money to corne and relieve it, and it was only after a 
few minutes search that he failed to find Money that he returned and 
undertook, without examination or précaution, to unchoke the ma- 
chine, because, as he says, he thought he knew how. In other words, 
without taking the précaution to ascertain whether or not it was in 
motion, he thrust his hand into the recesses of the machine, with the 
workings of which he admits he was ignorant, not knowing, as he 
States, whether he would get hurt or not. Such conduct, in our opin- 
ion, was not only négligence, but recklessness. The law does not 
favor one who fails to use reasonable care and caution to protect him- 
self from injury, nor does it give damages to one who, by his own 
careless, heedless act bas become the architect of his own misfortune. 
A case peculiarly in point is that of Robinska v. Mills, 174 Mass. 
433, 54 N. E. 873, 75 Am. St. Rep. 364, 6 Am. Neg. Rep. 571, cited 
in defendant's brief . The facts in that case were as foUows : 

"A woman, who did not speak EngUsh, and had no other Unowledge of 
machinery than what she had gotten In a few days during which she was 
learnlng to worls in a mill, was told to elean with a brush a machine for 
cleaning cotton, some way in from the bacli of which was a cylinder covered 
with needles, revolving away from her, the greater part being concealed by 
a cover, so that only the top could be seen, which she did not see, and she 
<îid not know that the cylinder had needles on it or was In motion, although 
It made a good deal of noise, and there was cotton lint in this place which 
would not corne olï when brushed. She put her Angers in to remove the cotton 
and was Injured." 

Chief Justice Holmes, in delivering the opinion in this case, said: 

"If she saw fit to put her hand into the recesses of a going machine with- 
out knowing what she would meet, she cannot hold other people answerable 
for the conséquences. The défendant was not bound to anticipate and wam 
against such conduct" 

We think, therefore, that upon the undisputed facts in this case the 
injury to the plaintiff was due to his own négligence, and that the 
question was one of law for the court, and not an issue for the jury. 
The principle which bas been long settled was reiterated by this court 
in Travelers' Insurance Company v. Selden, 78 Fed. 285, 24 C. C. A. 
92. In that case Judge Brawley, in delivering the opinion of the court, 
says: 

"It is unnecessary to cite the numerons and famillar cases which déclare 
It to be the duty of the court to direct a verdict when the évidence is un- 
disputed or is of such a conclusive eharacter that the court would, in the 
exercise of a sound judicial discrétion, be compelled to set aside a verdict 
rendered in opposition to It" 

And, further : 

"It is error to leave a question of law to the arbitrary détermination of a 
jury, for everybody knows that a case of this kind can hâve but one resuit, 
if left to a jury, moved, as it must be, by the natural and creditable instincts 
of human nature to sympathize with the afflicted." 

157 F, 
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We, therefore; conclude that there was error in the refusai of the 
court tp direct a verdict a.s requested by the défendant, 
Let the judgment of the Circuit Court be reversed. 
Reversed. ;.ai: 

WADDILL, District Judge (dissenting) . I am unable to concur 
with the majority-of the court in this case, either in the conclusion 
reached, or in the détermination of any of the material questions pass- 
ed upon. The suit is to. recover damages for personal injuries re- 
ceived by the plaintiiï while in the employ of the défendant. The 
plaintifï, a totally ignorant and unskilled employé, was, in effect, 
against his protest and without any instruction whatever, put in charge 
of machinery of the most complicated kind, operated by electricity, 
in handiing which he was injured, not from any cause open and ob- 
vious even' to a skilled person, but by one of a hidden and unseen 
character. The majority of the court holds him responsible for neg- 
ligently handiing and operating this machinery ; moreover, dénies 
his right to recover because his alleged négligence was the proximate 
cause of the injury sustained. The case turned almost entirely upon 
a question of fact, as to thê vital points of which the lower court prop- 
erly said the conflict was absolute, and the same was rightfully sub- 
mitted to the jury, under instructions given by the court, fairly and 
correctly propounding the law, of which the défendant had no cause 
of complaint, and in which the majority of the court finds no error, 
and a verdict having been rendered in favor of the plaintifï, the same 
ought manifestly not to be set aside, and to do so, the court plainly 
usurps the function of the jury. The suggestion that the plaintiff's 
négligence in operating the machinery was the proximate cause of 
the accident, of course, has no application hère, where the gravamen 
of the complaint is that the défendant first erred in the sélection of an 
improper employé, which is admitted. To relieve of responsibility, 
because the act of the incompétent servant is the proximate cause of 
the injury, would serve to relieve the master from ail obligation, either 
to employ compétent servants or to instruct ignorant ones before 
placing them in hazardous positions. Nor is there anything in the 
suggestion made in opposition to the finding of the jury favorable to 
the plaintifï to the contrary, upon the précise question that the plain- 
tifï was employed to feed the cotton picker, and not to run or unchoke 
the same. It could not héive been run when choked. It was im- 
practicable to feed or run it when choked, and, upon its becoming so, 
to hold this plaintifï responsible for trying to unchoke the machine, 
after he had, as he thought, done ail that was necessary to stop ail 
the rnachinery, by throwing it out of gear, which it is conceded he 
properly did, is to hold him — an incompétent and unskilled employé, 
recklessly and inexcusably, if not criminally, intrusted with the op- 
ération of dangerous machinery — responsible for failure to possess the 
highest degree of skill in that regard. ITaving served his employer 
by promptly and efhciently throwing the same out of gear when it 
became choked, to prevent disaster, he set to work, finding no one 
at hand to aid him, to do yt'hat he had a short time before seen a com- 
pétent représentative of the company do, when the machinery had 
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previously similarly clogged — that is, unchoke the same, which even 
to an ignorant and unskilled employé was apparently an easy and sim- 
ple thing to do; but it developed that there was a latent and hidden 
danger arising from the fact that the cylinders of the machinery con- 
nected with the varions pickers continued to run for some time after 
throwing off the gear or belting operating the same, and from this 
hidden source of danger the plaintiff lest his hand. To say that he 
should hâve placed his hand in one position or in another to unchoke 
the gin is to beg thei entire question. lîe, of course, did not know 
how to put his hand, or he would not hâve received the in jury, nor 
would he hâve put it where he did had he supposed there was danger, 
or been informed of the hidden cylinder ; and he should not hâve been 
placed and left in this position of responsibility and péril without being 
informed of such danger. 

The majority opinion correctly states and discusses the law in most 
respects, applicable to the handling of machinery by compétent per- 
sons where the dangers are open and obvions ; but it is submitted that 
what is there said has no application to a case like this, arising from 
the failure to instruct a confessedly ignorant and unskilled employé, 
who sustains an in jury in the handling of complicated machinery from 
a latent, and not a patent, danger. In any view that can be taken of 
this case, from my standpoint, alike under the law and the facts, the 
plaintifï is plainly entitled to recover, the verdict of the jury ought 
not to be disturbed, and the décision of the lower court should be af- 
firmed. 

NOTE. — The followlng is the opinion of MeDowell, District Judge, filed in 
the court below: 

McDOWELL, District .Tudge. The instructions given for the plaintiff are, of 
course, based on the hypothesis that the testimony for the plaintiff gives the 
true version of the facts; while those given for the défendant are, equally of 
coui'se, based on the opposite hypothesis. The objection that was urged to the 
instructions for the plaintiff was, as I recall, based on the belief that thèse in- 
structions imposed a lilgher duty oni the défendant than the law requires. To 
this contention I thought it a sufticient response that, if the évidence of Oox and 
Hall be treated as true, the plaintiff — a green hand — was subjected without 
proper instruction or warning to a risli from a danger which either was not to 
this particular plaintiff open and obvlous, or which, at least, the jury might 
properly hold not to hâve been obvions to this plaintiff. In the instructions 
given for the plaintiff the question as to the alleged obviousness of the 
danger was left to the jury. The objection to the defendant's instruction 
No. 6, which I think of greatest force, is that it is practically équivalent to 
instructlng a verdict for the défendant. It is in effect that if the plaintiff 
did not either wait for the machine to corne to a standstill or go and get 
Mr. Money they must find for the défendant. The plaintiff admittedly did 
not do either. Hence this is équivalent to instructlng a verdict. For the 
court to instruct that the plaintiff should hâve waited for the machine to 
come to a standstill is to ignore his entire ignorance of the coneealed and 
arnied cylinder inside the machine, and to draw the inference, from the fact 
that the exterior belt, pulley, and shaft were still revolving, that he must 
therefore, as a matter of law, bave known, not only that some interior part 
of the machine was still revolving, but also that in such fact laid an obvions 
danger — seemingly in some sensé an Inference from an inference. For the 
court to instruct that the plaintiff should bave gone after Money is to ignore 
the testimony to the effect that the plaintiff was not told to wait for or to 
go after Money if the machine became choked ; that the plaintiff was told to 
"run" the machine, and that there was no danger, as a blind man could 
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run it. The reason for fefusing this Instruction, and for refusing to direct 
a verdict for défendant, is found in the testiraony of Cox and Hall. If tlieir 
version was the truth of the matter, the défendant had put a green haud to 
operate (and not merely to feed) a pièce of machinery which, if it had to 
be uncholied, was dangerous froni a cause that was not neeessarily open and 
obvious to the plaintiff — however .obvious it might hâve been to one ac- 
(juainted with the maciiine or witli maehinery in gênerai. Tlie plaintiff had 
seen Money unchoke the machine, and the opération appeared to be simple 
and not accompanied by danger. If he was told to run the maciiine, and 
had been advised that it was impo];tant to rush tlie worii, it was a viaturai 
action on his part to attempt to do the apparently simple and safe thing 
he had seen Money do, and he had to accomplish, or hâve accomplished, the 
unehoking of the machine in order to "ruii" it and rush the worlv. TJnder 
the instructions that were given, I left it to the jury to say whether or not 
the plaintiff had exercised a reasonable degree of care and foresight — having 
laid down the raies of law applicable to the state of faets on both the theory 
that the plaintiff's story was the truth and also on the opposite theory. I 
feel sure that no court can instruct a verdict, if in so doing ail of the vitally 
important portions of the évidence of two compétent witnesses is thereby 
utterly ignored. Defendant's instruction No. 7 seemed to me erroneous ia 
that in this instruction the court was either made to say as a matter of 
law that the révolution of the exterior appliances should hâve apprised 
plaintiff of the danger involved in attempting to theu uneholie the machine, or 
at least it is so worded as to probably mislead or confuse the jury concerning 
this very vital point lu the case. It will be observed that this instruction 
contains but one sentence of unusual lengtb. It is iuvolved and confusing 
even to those supposed to be expert in constming such writings. I tbinls 
an average jviry might easily be utterly confounded by sueh an instruction, 
even if not led to suppose that the court was instructing them that the 
uiovement of the exterior pulley, belt, and shaft was sutficient to make the 
concealed, and to the plaintiff then unknown, danger, an open and obvious one 
to him. Whether or not the plaintiff was guilty of contributory négligence, 
and whether or not the danger was obvious to him, seemed to me to be 
peeuliarly for the jury. The answer to such questions depended on the capac- 
ity and mental alertness of the plaintiff ; on his linowledge of machinery in 
gênerai; on his knowledge of this particuUu' machine; and in very great 
degree on the ascertainment of the true facts, concerning which there was 
sharply conflicting testimony. The plaintiff, if he and Hall testitied truth- 
fully, had been thrown off his guard, and given to understand that there 
was nothing dangerous to be apprehended in "runuing" the machine, and he 
had some reason to suppose, from oliserviug Mouey's actions in unehoking the 
]nachine, that the opération was simplicity itself. If, however, it was true 
that he had been told to do nothing but feed the machine, and to go and 
get Money if the machine became cholved, he had to some extent been warned 
of danger, and perhaps he should hâve inferred from the exterior movement 
a continued movement and conséquent danger witbiu the machine. It seems 
to me at least that there was hère a question for the jury. Moreover, if there 
be lurking in this Instruction a sound rule of law ai)plicable to this case, suoh 
rule had been concisely and clearly set ont by tlie learned coiuisel for the 
défendant in theif instruction No. 4; and said instruction was given. If 
in this case the court had had to perform the duty of the jury, jiossibly a 
différent verdict would hâve been reudered. But, if so, it would bave been 
beeause the court would bave given more credeiice to the defendanfs wit- 
nesses and less to the plalutiff's tlian the jury saw fit to give. The eonfiict in 
testimony was absolute on the few vital points in the case. Uuder such 
eircumstances as existed liere, I hold the opinion tliat the court bas no power 
either to instruct a verdict or to set aside a verdict reudered by the jury 
which is alloWable under the instructions and supported by very miîch more 
than a "scintilla of évidence." 
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SOUTHERN RY. CO. v. HARBIX. 

(Cii'cuit Court of Appeals, Fiftli Circuit. December 3, 1907.) 

Xo. 1,733. 

1. ilASTEB AND SERVANT— INJURIES TO SERVANT— EVIDENCE— RbEEVASCY— IS- 

SUE OF CONTRIBUTOBY NkOLTGEKCE. 

AVhere a pliiintiff, wlio was a conductor of a ïreifrlit train on defond- 
anfs road, iu order to set a bvalfe to liold a section of tlie train wliicli lie 
sup]X)sed had l)een eut off from runnins downf;rade, went upon the end of 
a coal car next to a disabled engine, wbicli was fastened bebind s\k4i car 
by cbalns only, and was injured by tlie car and engine ooming togetlier, 
évidence to sliow that other bralies wbicli nilglit bave been more safely 
iised vvere out of order was admissible on an issue of contributory négli- 
gence. 

2. Appeal and Errok— Review — Record- Instructions. 

Réversible error caimot be predicatcd upon an extract froni tbe cbarge 
of the court, altbougb standing alone it would be erroneous wbere tbe 
otber parts of tbe cbarge by wbicb it was presumptivcly qualified are not 
contained in the record. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 2936-2939.] 

3. Trial — Direction of Verdict— Conelicting Evidence. 

Direction of a verdict ou, a particular count of a déclaration is not war- 
ranted wbere issues of négligence and contributory négligence are joined 
on sucb count, and the évidence as to essential facts uuder sucli issues is 
contlictiug. 

[E)d. Note. — For cases in point, see Cent. Dig. vol. 4(>, Tria!, §§ 370-395.1 

4. Same. 

Wbere a count of a déclaration was based solely on an allégation of nég- 
ligence in a certain ]iarticular, and th(>re Avas no évidence to support sucb 
allégation, but direct évidence disproving it was unc<aiti'adiclcd, it was 
error to refuse to direct a verdict for défendant on sucb count. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4G, Trial, §§ 37(5-389.] 

5. Appeau and Eruok — Review— IIarmless Error. 

Wbere a cause was submitted to tlie jury on two couiits of tbe déclara- 
tion as to one of wliicli sucb submission was err(meous, a verdict and 
judgment for damages in favor of plaintiff cannor b<> attributed solely to 
tbe count properly submitted so as to reiider the error barniless. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

William T. Hnrdin bronght bis suit in tbe circuit court of Clcburne county. 
Ahi., claiming ii;20.(l(ia dninages of the Southern Railway Company for Per- 
sonal injuries received by tbe plaintiff wbile in tbe defe'ndant's eni]iloy. On 
the pétition of tlie défendant, the cause wsis renioved to the Circuit Court of 
tbe United States for tlie Eastern Division of the Northern District of Ala- 
bama. The comiilaint is franied under the eniployer's lialiility act of Alabama. 
As flnally ainendcd, it consisted of six counts. It allèges that the plaintiff 
was employed as a conductor of a freight train on the defendanfs railway, and 
that while engaged in setting, or atteinptiiig to set. brakes on a certain car. 
lie was caught between a disal)led engine and tbe car upon wbicb he was eii- 
gaged in setting tbe braises, and thereby received tbe injuries coniijliiined of. 
The spécifie act of négligence alleged in the lirst count is tliat of the defend- 
anfs engineer in cliarge of the lo<'Oiiiot!ve of tbe train, in tliat lie negligcntly 
caused or allowed tbe car on which tbe plaintiff was setting tbe lirakes to 
move toward or against said disabled engine. Tbe second count of the coni- 
plaint varies from tbe tirst count only in tliat it avers tliat the négligence caus- 
ing the injury was the négligence of the flreman of tlie locomotive engine. 
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The third count charges a defect In the condition of the ways, woriss, etc., viz., 
the locomotive englne, without specifying the defect. The fourth count is the 
same as the third, except that the defect alleged was in the dead or disabled 
englne, without specifying the defect. The flfth count charges wanton or 
intentlonal Injury by the defendant's engineer. The sixth count is the same 
as the fourth count, except that it undertakes to speelfy the defect in the dis- 
abled englne, and avers that there was no pilot and no drawhead on the dis- 
abled or dead englne. The affirmative charge was given for the défendant on 
ail thèse counts, except the first and third. The défendant pleaded the gên- 
erai issue and eontributory négligence. 

The évidence in behalf of the plaintiff. which was his own testimony, was 
to the effect: That on January 16, 190G, he was in the employ of the de- 
fendant as a freight conductor, running between Heflin>, Ala., and Atlanta, 
Ga. That about 10 o'clock p. m. on that day he was making up the train at 
Heflin to go to Atlanta. His train consisted of about eight or nine cars, and 
a dead englne, which had come froni some point west of Birmingham, and was 
billed to Spencer, N. 0. This engine had been in a wreck, and had the pilot 
and drawhead knocked off, and was otherwise injured. PlaintifC had orders 
to transport this engine to Atlanta. He chained the dead engine by the cylin- 
der saddle to a coal car with a chain flve or or six feet long. The engine was 
large, and the boiler was so high that the bumper of the coal car would pass 
under the boiler. The planitiff's train at the time of his injury was on the 
main Une. PlaintifC desired to eut out a car of marchandise, and put it back 
on the side track, ealled the "house track." He had sent out his flagman 
in one direction, and one hrakeman in another direction, to flag trains that 
might be approaching. He instructed his remainiug hrakeman to put on the 
brakes when the train stopped, and then uneouple the cars. The train was 
baeking down the track. The plaintiff testified that just as the train stopped 
he saw the brakeman raise the cut-off lever to uneouple the car, and the road 
at that point, in the direction in which the train was backing, was downgrade, 
and, if the train was eut into without the brake being applied, there was dan- 
ger that the rear of the train would run on down the grade. That, when the 
train stopped, plaintiff got on the coal car next to the dead engine to set the 
brakes, and the front part of the train crept baclc, and caught him between 
the dead engine and the coal car, and that his injuries resulted therefrom. 
The court permitted plaintiff 's counsel to ask the plaintiff this question : "Was 
there a brake on the caboose?" The défendant ob.iected to this question, on 
the ground that it was immaterial, irrelevant, and incompétent. The court 
overniled the objection, and the défendant then and there dul.y excepted. 
Plaintiff answered : "There was a sorry brake on the caboose." The défend- 
ant moved to exclude this answer, Its motion was overruled by the court, and 
the défendant excepted. The court also pennitted plaintifC's counsel to ask 
the witûess : "What was the condition of the brakes on the caboose and the 
other cars?" Défendant objected to this question, on the ground that it ealled 
for immaterial and irrelevant testimony. The objection was overruled, and 
défendant duly excepted. The witness answered : "There was no braire on 
the dead engine. There was a sorry brake on the caboose, and the brakes on 
the other cars were not in working condition." The plaintiff further testified 
that the position of the engineer was on the right-hand side, and that ho got 
up on the right-hand side to apply the brakes : that the night was a dark night ; 
that his lantern was setting on the sill of the car by his feet. 

On cross-examination he testified substantially as follows: "'When I first 
went to the dead engine, I had it chained to the coal car. It had been fasten- 
ed to a flat car, and had jerked the drawhead out. The boiler of the engine 
vfc'as about 5% feet above the track. The sill of the coal car, on which I stood 
when I undertook to apply the brake, was about 3% feet above the track. I 
told the brakeman to let the train stop, put on the brakes, chock the wheels, 
and then eut off the car. The wheels had not been chocked, and, while I 
thought the train had been eut into by the brakeman, as a matter of faet it 
Iiad not. I did not inform the engineer when I went upon the coal car to 
apply the brakes. I did not not inform anybody that I was going to put on 
the brakes. I oould see that the dead engine was cliained to the coal car. 
It had been done under my direction. I knew how it was done. I kuew the 
boiler of the englue was higher thau the coal car, so that the sill of the coal car 
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could pass under the boiler of the engine, so that tlie car would bump against 
the boiler. ïliere was nothiiig to hold the dead engine and the coal car apart. 
A Chain held them together. I knew there was a probability of the train mov- 
ing baclcward. I knew the condition of the dead engine and the coal car, and 
the possibility of their coming together. 1 thought the brakeman had eut the 
train in two, and acted upon this presumption, but it was erroneouis. He had 
not eut it in two. * ♦ * i (jon't think any of the crew knew that I was 
trying to set the brakes except the brakeman. I do not believe the engineer 
knew it, or the flreman. They did not hâve any reason to know that I was 
between the dead engine and the coal car." 

W. A. Cunninghana, a witness for the défendant, testifled substantially as 
follows : "I was the flreman on the engine of the train of which the plaintifl: 
was eonductor. At the time of his injuries, I was doing nothing towards run- 
ning the engine, and had no control of it. The train was moving backwards 
at the time of the injury. I did not see or hear any signal. Ali I heard was a 
nian hoUer. The train then stopped. It had not stopped from the time it 
was moving bacliward untll the man hollered. It did not stop and start again 
almost immediately before he hollered. There was nothing wrong with the 
engine that I know of. It was in good working condition." 

g. L. Ray, witness for the défendant, testified substantially as follows: 
"I hâve been engaged as a locomotive engineer for 10 years. I was engineer 
of the train on which plaintifl: was eonductor at the time of his injury. I 
had gotten a signal to pull out of the side track onto the main line, and had 
started. The signal was from the rear of the train, which is the place for the 
eonductor. I had a signal to baek down on the main line. The next thing 
I heard was some one holler, and I stopped the train. I had no signal after 
the back-down signal was given imtil I heard the man holler, The train had 
been rolling down the main line ail the while after the baelv-dowu signal had 
been given. It had not stopped. The flrst time it stopi>ed was when I heard 
the holler. I could hâve seen any signal that was given, and I had not seen 
any. I was looking in that direction. The engine was ail right, and in good 
working condition, and had no defect. I did not know that the plaintifC was 
between the car and the dead engine trying to apply the brakes. He did not 
give me any notice that he was going between the dead engine and the car. 
I had. no way of knowing ît, unless he had told me or sent me word. I had 
nothing to do with fastening the dead engine for transportation. That had 
been done by the plaintiff and his crew. There was nothing to keep the car 
and engine from coming together ; nothing to hold them apart. Any one could 
tell by looking at them, seeing them together in that condition, that there was 
nothing to hold them apart. It was open and apparent. Any one could see 
that the drawhead and pilot were gone. It looks to me like a man of ordi- 
nary observation could see this. The accident oecurred about 10 o'clock at 
night. It was a dark night. I did not know where the eonductor was just 
before he was injured, except that he was down towards the rear of the train. 
I did not know what he was doing. I did not know that he was between the 
coal car and the dead engine." On cross-examination, the witness Bay testi- 
fied, in part: "When I heard the man holler, I put the air brakes on. I 
did not put any sand on the track. I was backing. That engine was not 
equipped to put sand on the track when backing. I do not know of anythlng 
that would expedite the stopping of the train more than applying the air 
brakes. It stops just as quick to apply the brakes as to reverse the engine." 
On redirect examination he testifled : "The application of the brakes in my 
.iudgment brought the train to a standstill as quickly, if not more quiekly, than 
the reversai of the engine would hâve done, and brought it to a standstill 
steadily, and without a jerk." 

This was substantially ail the évidence as to the circumstances attending 
the injury. The court in the oral charge instructed the jury as follows: "If 
you believe that a prudent man, with the knowledge of the plaintifl", gained 
either directly or from having seen the defects in the engine in connection with 
ail of the circumstances in this case, would hâve gone in between the car and 
the dead engine and undertaken to put up the brake, and he was injured there- 
by, then the plaintiff would be entitled to recover." To this part of tlie oral 
charge the défendant duly reserved an exception. The défendant requested the 
court in writing to charge the jury as follows; 
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"(1) If the jury believe the évidence, tbey caniiot flnd for tlie plaintifC un- 
der the flrst count of the complaiut. 

"(2) If the jury believe the évidence, they cannot flnd for the plaiutiffi un- 
der the third count of the complaiut. 

"(3) The court charges the jury tliat if they are reasoiiably satisfled from 
the évidence that the pJaintifC uudertooli, in the uighttinie, wùthout notice 
to the engineer or person lu charge of the engine of the train, to set the 
braljes on the car uext to the dead or disabled engine, which had been so 
damaged as to permit the car to run under or against the boiler of said en- 
gine, the détective condition of wliicU was known to tlie plaintiff at the time, 
and that the danger of so doing would bave been Isnown to a reasonably pru- 
dent man of tlie plaintiff 's expérience in railroad service, or that such danger 
was known to the plaintiff, and that said car did run under. or against the 
boiler of said englue, and the plaintiff's injuries resulted therefroni, and that 
such act on the part of the plaintiff proxlmately contrlbuted to the iujury, 
the jury must flnd the issues in favor of the défendant." 

The foregoing charges were asked separately and before the jury retired. 
The court refused each of the charges separately, and to the refusai of the 
court to give each of said charges the défendant tben and there duly reserved 
a seiiarate exception. 

The jury rendered a verdict for the plaintiff, and the défendant bas sued ont 
this wrlt of error. 

Wm. P. Acker, for plaintiff in error. 

D. H. Riddle and G. R. Harsh, for défendant in error. 

Before PARDEE and SHEEBY, Circuit Judges, and BURNS, 
District Judge. 

PARDEE, Circtiit Judge (after stating the facts as above). Aside 
from a nice question of pleading hardly aiïecting the real merits of 
the case and on which the authorities are conflicting and this court 
is. divided, the plaintiff in error contends that the trial court erred 
(1) in permitting the plaintiff's counsel against the defendant's objec- 
tion to interrogate the plaintiff as to the condition of the brakes on 
the caboose and other cars of the train; (2) in the oral charge of 
the court as set out in the above statement; (3) in refusing to give 
the affirmative charge for the défendant under the fîrst count of the 
complaint; (4) in refusing to give the affirmative charge for the 
défendant under the third count of the complaint; (5) in refusing 
to give each of the requested charges as to the efïect of plaintiff's 
contributory négligence. 

1. The évidence admitted as to the condition of the brakes upon 
the caboose and certain other cars was not admissible for the purpose 
of any recovery by reason of the bad condition of said cars and brakes, 
for no issue thereon was presented by the pleadings; but an issue 
was presented as to the plaintiff's négligence in mounting the car just 
ahead of the dead engine, an alleged dangerous place, for the purpose 
of setting the brake on that part of the train supposed to bave been 
eut loose and ready, if not already started, to move downgrade. 
Therefore évidence of the condition of the brakes on the caboose and 
other cars accessible was admissible to show more or less necessity 
for the plaintiff to use the particular brake in order to hold the sup- 
posed detached cars from running away. The évidence might hâve 
been limited, but counsel does not appear to hâve asked instructions 
to that effect. 
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2. The judge charged the jury orall)-, and to this part of his charge, 
to wit, "If you believe that a prudent man, with the knowledge of the 
plaintiff, gained either directly or from having seen the defects in 
the engine in connection with ail of the circumstances in this case, 
would hâve gone in between the car and the dead engine and under- 
taken to put up the brake, and he was injured thereby, then the plain- 
tiff would be entitled to recover" — the plaintiff in error duly excepted. 
This extract taken ,by itself and under the pleadings and issues of this 
case is not sound; for it would allow the plaintiff below to recover 
without showing négligence on the part of the railway company and 
would make the company an insurer (see Patton v. Texas & Pacific 
Rv. Co., 179 U. S. 658, 21 Sup. Ct. 275, 4o L. Ed. 361; L. & N. R. 
R. Co. V. Stutts, 105 Ala. 368, 17 South. 29, 53 Am. St. Rep. 127) ; 
but we cannot predicate réversible error upon it, because the charge 
is not given in fuU, and we are unable to say that, taken in connection 
with, and modified and explained bv, the context, the exceqrt is so 
misleading as to warrant a reversai. See 2 Mayfield's Dig. (Alabama 
Courts) p. 561, and cases there cited. This conclusion is strengthened 
by the presumption that the excerpt was given in connection with the 
plea of contributory négligence, and we may well further présume 
that the court satisfactorily charged the jury as to the necessity of 
establishing the defendant's négligence as a preliminary to plaintiff's 
recovery. And see Myers v. Sternheim, 97 Fed. 625-636, 38 C. C. A. 
345 ; Blashfield Instructions to Juries, §§ 374, ;?75. 

3. The affirmative charge on the first count was properly refused, 
because the issues on this count were the négligence vel non of the 
railway company through its engineer in causing, or allowing, the 
car on which the plaintiff was attempting to set the brake to move 
towards or against the disabled engine ; and the contributory négli- 
gence vel non of the plaintiff in mounting the car next ahead of the 
disabled engine under the established facts in the case. In determin- 
ing both issues the important question was whether at the time the 
plaintiff mounted the car the train was at a standstill or moving back- 
wards. If it was standing still, the plaintiff could hâve mounted the 
car next ahead of the disabled engine for the purpose of setting the 
brake, and not necessarily bave négligence in so doing imputed to him. 
If the train, however, was moving backward when he mounted, négli- 
gence might well be imputed to him. If the train had stopped when 
the plaintiff mounted the car, and then without orders or notice and 
while the plaintiff was in the dangerous place the engineer started 
the train backwards, théri négligence might well be imputed to the de- 
fendant. The plaintiff testified: 

"We had to eut ont a car of merchandlse tliat we had on our train and 
put it back on the 'house track.' I instructed my brakeman to put on the 
brakes when the train stopped, and then uncouple the cars. The train was 
backing down the track, and just as it stopped I saw the brakeman raise the 
cut-off lever. The road at that point in the direction in which the train was 
backing was downgrade, and a train was due from that direction. I heard 
the train blow. If the train was eut in two without the brake being applied, 
there was danger that the rear of the train would run downgrade. There was 
nothlng to keep the train from running ofC down the grade, and colliding with 
the train approachlng In that direction after the train had been eut. I told 
the brakeman not to eut the car otE until the train stopped. I gave the stop 
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signal to the ehgineer, and the train came to a stop; There was no slack ia the 
train tliat I could see. I don't thlnli; tlie train vvould Jiaye corne to a stop until 
tlie slack had run out. When I got up on the end car tO set the brakes, the 
flrst part of the train erept back and caught me between the dead engine and 
the coal car. The train had stopped still before I undertook to set the brakes," 

Ray, the engineer, testified: 

"I heard no signal after the backdo%yn signal was given until I heard the 
man holler. The train had been roUing down the main Une ail the while aft- 
er the back-down signal had been given. It had not stopped. The flrst time 
it stopped was when I heard fhe' holler. I could hâve seen an.y signais that 
were given and I had aot seen any. I was looking in that direction." 

Cunningham, the fireman, testified: 

"The train was moving backward at the time of the Injury. I didn't see 
or hear any signal. Ail I heard was a man holler and the train then stopped. 
It had not stopped from the time it was nioving baclvwards until the man hoJ- 
lered. It did not stop and start again almost immediately before he hollered." 

Under the conflicting évidence and on a vital point, the question was 
one for the jury, and an affirmative charge in favor of the défendant 
was not warranted. 

4. In the third cotint the négligence charged was that the locomotive 
engine hauling the train was defective. On this point the plaintifif 
ofïered no évidence whatever. The fireman, Cunningham, for the de- 
fendant, testified: 

"There was nothing wrong with the engine that I know of. It was in good 
worklng condition," 

Ray, the engineer, testified: 

"The engine was ail right and in good working condition, and had no defect." 

And there was no évidence to the contrary. 

On this count the défendant asked the affirmative charge, and it 
was refused ; and this, we think, constituted réversible error. The 
coujisel for the défendant in error contend that, though the court may 
hâve erred in refusing to give the .affirmative charge on the third count, 
the same is not réversible- error, because there was ample évidence to 
sustain the verdict on the fii:st count and the verdict should be imputed 
to that count, and the,; case affirmed. This does not seem to be the 
practice in Alabama courts (Highland Ave. & Belt Railroad Co. v. 
Miller, 120 Ala. 535-546, 24 South. 955), nor is it warranted in this 
court in cases of this kind, Besides,: we may note that the évidence 
on the first count was not so clearly in favor of the plaintiff below, in 
fact, its weight was the other way, that we can say that the damages 
awarded by the jury were based whoUy or in part on the first count. 

As we reverse the judgment below, other assigned errors need not 
be considered. They may not be material or even arise on a new trial. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded, with instructipns to set aside the verdict of the jury and 
award a new trial. 
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COHEN et al. v. UNITED STATES. 
(Circuit Court o£ Appeals, Second Circuit. November 7, 1007.) 

No. 03. 

1. CONSPIBACY— CONSPIEACT TO COMMIT OFFENSE AGAINST UNITED StATES— 

ConceaIjMekï of Pbopep.ty by Bankkupt. 

A bankrupt corporation may commit the criminal offense of Ivnowingly 
or fraudulently concealing its property from its trustée delined and made 
punishable by Bankr. Act July 1, 1898, c. 541, § 29b (1), 30 Stat. 554 [U. 
S. Comp. St. 1901, p. 3433], and individuals wbo conspire to cause a cor- 
poration to commit such offense are iudictable for tlie conspiracy under 
Rev. St. § 5440, as amended by Act May 17, 1879, c. 8, 21 Stat. 4 [U. S. 
Comp. St. 1901, p. 3676], and it is immaterial that tbe corporation Is not 
or cannot be indicted as one of tbe conspirators, 

2. SaME— INDICTMENT. 

Au indlctment for conspiracy tbat a corporation as a bankrupt should 
fraudulently eonceal propertv "from its trustée in violation of Bankr. Act 
July 1, 1808, c. 541, § 29b (1), 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433], 
Is not iusufficient because it charges that tbe property was removed and 
concealed prior to tbe bankruptcy, wbere it also avers tbat, witli tbe con- 
sent and connivance of défendants, tbe concealment was continued after 
the bankruptcy and the appointment of a trustée, and the property was 
not scheduled by the bankrupt. 

3. Cbiminal Làw— Triai,— Réception or Evidence. 

On the trial of an indlctment for conspiracy, the admission in évidence 
of déclarations made by one of the alleged conspirators before proof of 
the conspiracy was a matter of order of proof within the discrétion of tbe 
court, and was not prejudieial where such proof was subsequently made by 
évidence otber than the déclarations. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, § 
1009 ; vol. 15, Criminal Law, § 3138.] 

4. SAME— SUFFICIENCY OF EVIDENCE. 

A charge of conspiracy for the concealment of property by a bankrupt, 
in violation of Bankr. Act July 1, 1898, c. 541, § 29b (1), 30 Stat. 554 
[U. S. Comp. St. 1901, p. 3433], may he supported by évidence that the 
property was sold under a chattel mortgage given by the bankrupt prior 
to the bankruptcy, wbere it is shown that such mortgage and sale were 
merely eolorable, and that the property, in fact, remained that of the 
bankrupt. 

5. Oeiminal Law — ISvidence — Evidence Rendebed Admissible by Ckoss-Ex- 

amination. 

Permltting the proseeution to introduce in évidence a statement signed 
by one of its witnesses held not prejudieial error, althougb it was not 
admissible as évidence on the issues, where the witness was flrst interro- 
gated in regard to making the statement on bis cross-examinatiou. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 15, Criminal Law, § 
3137.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

For opinion 'below on demurrer to indictment, see 143 Fed. 983. 

This cause cornes hère upon a writ of error to review a judgment 
of the Circuit Court for the Southern District of New York, entered 
upon a verdict convicting the défendants under section 5440 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, p. 3676] 
of a conspiracy to violate subdivision "h" of section 29 of the bank- 
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ruptcv act of Tuly 1, 1898 (30 Stat. 554, c. 5-11 [U. S. Comp. St. 1901, 
p. 3433]). 

Marx & Bvrne (M. Feltenstein, on the brief), for plaintiffs in error. 
Henry L. Stimson, U. S. Atty., and G. W. Bristol, Asst. U. S. Atty. 
(Julius Henry Cohen, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The indictnient embraced three counts ; 
but, as the défendants were convicted upon the first count only, it is 
unnecessary to examine particularly the other counts. This count 
charged the said défendants, together with Albert Friedman (against 
whom the indictment was dismissed), with conspiring to commit an 
offense against the United States, in and by corruptly and fraudulently 
agreeing together in anticipation of the involuntary bankruptcy of the 
"American Wire & Steel Bed Company," a domestic corporation, to 
be brought about and accomplished by the said Simon Ê. Simpson, 
with the knowledge and connivance of the said other conspirators, to 
conceal from the trustée in bankruptcy of the said corporation to be 
thereafter appointed certain property hereinafter mentioned belonging 
to the estate in bankruptcy of the said 'American Wire & Steel Bed 
Company.' " It is then alleged that, as a part of the scheme and con- 
spiracy, it was the purpose of the conspirators to cause said corpora- 
tion, of which défendant Simpson was président, gênerai manager, 
and majority stockholder, to commit acts of bankruptcy in order to 
force the filing of a pétition in bankruptcy against it, and then to 
make no Opposition to the pétition and consent to an adjudication in 
bankruptcy ; that a pétition in involuntary bankruptcy was duly filed 
upon the ground that the corporation was insolvent and had fraudu- 
lently concealed its property of the value of $7,000; that défendant 
Simpson, as président and manager and stockholder of said corpora- 
tion, consented to the appointment of a receiver, and at his instance 
said corporation was adjudged a bankrupt, and that afterwards a 
trustée in bankruptcy was appointed. It is further alleged that, to 
efifect the object of said conspiracy, défendant Simpson caused the 
removal and concealment of certain horses and wagons belonging to 
the corporation, that he omitted said property from the bankruptcy 
schedules of said corporation signed by him as its président, and that 
said property was never turned over to the trustée when appointed, 
but was concealed from him by the procurement of the défendant 
Simpson, with the knowledge, consent, and connivance of the other 
conspirators. To this first count a demurrer was interposed which 
was overruled by the trial judge, and the first point in the appellant's 
brief raises the question whether there was error in such action. 

The défendants contend that this count charges no ofïense against 
the laws of the United States for two reasons : (1) The défendants 
could not hâve committed the ofïense prohibited by the bankruptcy act, 
and therefore could not be found guilty of conspiracy to commit it. 
(2) The défendants are charged with conspiring to conceal property 
in contemplation of bankruptcy, which latter act is not an ofïense ; 
combining to do an act which is not criminal is not a criminal con- 
spiracy. 
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Section 5440 of the Révisée! Statutes as amendée! bv Act May 17, 
18?9, c. 8, 21 Stat. 4 [U. S. Comp. St. 1901, p. 3676], under wliicli 
tliis indictment was found, reads as foilows : 

"If two or more persons conspire eitlier to commit any offense against the 
United States or to defraud the TTnited States in any inanner or for any pur- 
pose, and one or more of such parties do any net to elïeet the object of the 
conspiracy ail the parties to sucli cousi)iracy shall be liable to a penalty of not 
more than ten thousand dollars or to imprisonnient for not more than two 
years or to both fine and imprisonment in the discrétion of the court." 

Subdivision "B" of section 29 of tlie banlcruptcv act of Ju!v 1, 1898 
(30 Stat. 554, c. 541 [U. S, Comp. St. 1901, p. 3433]), Which the 
défendants are charged witli conspiring to violate, reads as follows : 

"A person shall be i)unished by iniprisomueut for a period not to exceed two 
years, u])on conviction of the offense of having kuowinsly and fraudulently 
concealed while a bankrupt, or aftcr his discharge, from his trustée, any of the 
property belonging to his estate in bankruptcy." 

The défendants' first contention is that, as no one of tiiem was the 
banlsrupt, no one of them cou!d iiave violated this provision of the 
act, and that, if they could not hâve committed the principal ofifense, 
they could not conspire to commit it. In support of this contention 
they cite the cases of Field v. United States, 13? Fed. 6, 69 C. C. A. 
568, and United States v. Lake (D. C.) 129 Fed. 499. In the Field 
Case the Circuit Court of Appeals for the Eighth Circuit held that 
an officer of a bankrupt corporation was not liable to punishment 
under section S9b of the bankruptcy law for having fraudulently con- 
cealed the property of a corporation from its trustée — that the présent 
or past bankruptcy of the person accused was an indispensable élément 
of the offense. In the Lake Case the District Court for the Eastern 
District of Arkansas held that this section of the bankruptcy act must 
be strictly construed, and does not include officers of a corporation 
declared a bankrupt. The défendants also cite United States v. Brit- 
ton, 108 U. S. 192, 2 Sup. Ct. 525, 27 U Ed. 703, which held that 
where an act, if committed, would not amount to a crime under some 
law of the United States, an agreement to perpetrate it could not be 
punished under the conspiracy section. We are not called upon to 
dispute the légal principles laid down in thèse décisions. The diffi- 
culty with them in the présent case is that they are not applicable. 
The défendants are not charged with concealing assets as officers 
of a bankrupt corporation. They are not charged with conspiring 
that the officers of , a bankrupt corporation should conceal its assets. 
They are charged with conspiring that a bankrupt corporation should 
conceal its assets. Tliese propositions show the sufficiency of this 
charge: (1) The corporation — the bankrupt — could violate the pro- 
vision against fraudulently concealing its assets. Its act would be 
criminal notwithstanding its corporate character would prevent its 
punishment. See United States v. Van Schaick (C. C.) 134 Fed. 592. 
(2) Even if the corporation alone could violate the bankruptcy act, 
the défendants could conspire that the corporation should violate it, 
and so be guilty of conspiracy. Although a bankrupt alone can be 
indicted for violating the bankruptcy act, persons combining with 
him to violate it may be guilty of conspiracy. United States v. Bayer, 
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4, Dill. 407, Fed. Cas. No. 14,547. It is immaterial that the corpora- 
tion was not ipdieted for conspiracy, or whether it coûld be indicted. 
Failure to prosecute ail conspirators does not prevent the prosecution 
of a part of them. United States v. Miller, 3 Hughes, 553, Fed. Cas. 
No. 15,774; People v. Richards, 67 Cal. 413, 7 Pac. 828, 56 Am. 
Rep. 716; Peoplé v. Mather, 4 Wend. (N. Y.) 229, 21 Am. Dec. 12,2. 
That a corporation may be a conspirator, see Buffalo Lubricating Oil 
Co. V. Standard Oil Co., 42 Hun (N. Y.) 153; Id., 106 N. Y. 669, 
12 N. E. 826; Dorsey Machine Co. v. McCaffrey, 139 Ind. 545, 38 
N. E. 208, 47 Am. St. Rep. 290 ; West Va. Trans. Co. v. Standard Oil 
Co., 50 W. Va. 611, 40 S. E. 591, 56 L. R. A. 804, 88 Am. St. Rep. 
895. It follows, therefore, that the indictment was not insufficient 
because it appeared that none of the défendants was the bankrupt: 

The défendants' second objection is that Congress has not made 
it criminal to conceal property in contemplation of bankruptcy, and 
that the first count merely charges concealment of this character — • 
that it allèges only the commission of acts before proceedings in bank- 
ruptcy were instituted, and before a trustée was appointed. We 
think, however, that the indictment is not so limited in scope as claimed 
by the défendants. It is true that it charges the removal and con- 
cealment of certain property before the appointment of a trustée; 
but it further allèges that a trustée was subsequently appointed, and 
that the property was never turned over to him, but was concealed 
from him by the procurement of défendant Simpson with the knowl- 
edge, consent, and connivance of the other conspirators. The case 
presented by the indictment is therefore one of continued conceal- 
ment, and we are not called upon to consider whether there is an 
omission in the bankruptcy law in respect of the disposition of prop- 
erty in contemplation of bankruptcy. If a bankrupt conceal his prop- 
erty before the appointment of a trustée and continue to conceal it 
after the appointment, he violâtes the bankruptcy act, and a con- 
spiracy that he shall do so violâtes the conspiracy statute. This objec- 
tion to the overruling of the demurrer, like the first, is unfounded. 
The demurrer was properly overruled. 

The défendants' second point is, in substance, that the trial court 
erred in refusing to instruct the jury to acquit and in charging that 
if the chattel mortgage executed by the corporation, the American 
Wire & Steel Bed Company (under which the horses and wagons 
mentioned in the indictment were claimed to hâve been sold), was a 
colorable thing, then the title to the property continued in such cor- 
poration. The défendants' third point is that there was not suffi- 
cient évidence to send the case to the jury against any of the défend- 
ants. The fourth point is that there certainly was no évidence to 
send the case to the jury against the défendant Mann. The sixth 
point relates to the admission of testimony concerning défendant 
Simpson's déclarations regarding défendant Mann. We may properly 
consider thèse points together. After carefully going over the tes- 
timony, we are of the opinion that there was ample évidence to war- 
rant the jury in firiding that there was a conspiracy among the de- 
fendants to remove, conceal, and keep concealed the property cf the 
aforesaid corporation from its trustée in bankruptcy. The only ques- 
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tion is as to the défendant Mann. It appears, however, that the 
affairs of défendant Simpson, who controUed the corporation, and 
défendant Cohen, his brother-in-law, who likewise failed, were dove- 
tailed together; that the lease of Cohen's store was transferred to 
Mann and the accounts of the corporation assigned to Mann; that 
Mann, who was a nonresident, was in New York at the time of the 
f allures, and that he helped to ship Cohen's goods out of the juris- 
diction, and afterwards took charge of the business at the Cohen 
place. Thèse facts, with others, connected Mann with the conspiracy. 
In addition, a witness testified that Simpson stated to him that Mann 
was his cousin and was coming down from Boston to help him out 
in the failure; that the accounts were to be assigned to Mann, and 
collected and turned over to Simpson. AU this évidence was suffi- 
cient to connect Mann with the conspiracy, and, if it were shown, 
it was not necessary to prove his connection with the particular overt 
act — the removal and concealment of the horses and wagons. But 
it is urged that the évidence of Simpson's déclarations was received 
before there was any proof of the conspiracy, and it is claimed that 
déclarations of an alleged conspirator are not admissible to prove the 
existence of a conspiracy. We are not disposed to question this last 
claim. But we are of the opinion that there was proof of the con- 
spiracy in this case other than Simpson's déclarations, and the mère 
fact that ail the évidence thereof was not in at the time the déclara- 
tions were testified to did not render it erroneous to receive them. It 
was a question of the order of proof and within the discrétion of the 
trial court. 

It is also urged under the points we are now considering that the 
court should hâve instructed the jury to acquit because the overt act 
charged in the first count had not been proved. The défendants con- 
tend that it was necessary to prove that there was a concealment of 
the horses and trucks from the trustée in bankruptcy ; that a f raudu- 
lent conveyance is not a concealment ; that, in case of such conveyance, 
the trustée must take proceedings to hâve it set aside ; and that until 
set aside the title is in the transférée. It appears from the record 
that the horses and wagons were in form sold a short time before 
the failure in the alleged foreclosure of an alleged chattel mortgage 
from the corporation to one Wallace. Applying the principles just 
■stated to thèse facts, the défendants urge that between the parties to 
the mortgage the title had passed from the corporation to the mort- 
gagee, and therefore that the bankrupt did not conceal the property 
for the reason that it had no légal title thereto. But we are not called 
upon to consider questions of title under chattel mortgages and fore- 
closures. If the jury found, as they evidently did, that the whole 
thing — the mortgage and the foreclosure — was a pretense and sham, 
then there was no mortgage, no foreclosure, and no passing of title. 

It is, claimed by the défendants under the fifth point in their brief 
that the trial court erred in refusing to permit counsel to question the 
jurors as to their competency and implied bias. An examination of 
the record, however, leads us to the conclusion that the trial court 
in no way abused the discrétion reposed in it in this regard. In fact, 
ail the record shows is that certain questions were excluded. How 
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far counsel were permitted to go in other questions does not appear. 

In the seventh point the défendants contend that there was error 
in the admission of the testimony of the witness Bonner as to défend- 
ant Simpson's actions in the matter of the appointment of the trustée 
and afterwards. We think, however, that this testimony was admis- 
sible as tending to estabHsh Simpson's participation in the conspiracy 
charged. It was not very direct, but was not inadmissible. 

The eighth and ninth points of the appellant's brief hâve been con- 
sidered in the examination of preceding points. 

In the tenth point it is claimed that the court erred in receiving in 
évidence a statement of occurrences signed by a witness for the 
prosecution — one L,eavitt. Of course, this statement was not admis- 
sible for the purpose of bolstering up the witness' testimony. It was 
not offered for such purpose. Leavitt had testifîed for the govern- 
ment, and on cross-examination was asked by défendants' counsel 
whether he had signed 'a statement for the prosecution and been paid 
a check when he did so. The prosecution then offered the statement 
in évidence, and it was received. It thus appears that the defendant's 
coiinsel opened up the inquiry concerning this statement. Having 
donc so; we think it was not prejudicial error for the court to admit 
the statement in évidence. 

Point 11 is not well foundéd. The notes objected to were admis- 
sible for what they were worth. One of them showed a connection 
between Cohen and the American Wire & Steel Bed Company. Both 
showed something as to the iinancial condition of the corporation. 
There was certainly no pi-ejudicial error in receiving them. 

There is no error in the judgment; and it is affirmed. 
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(Circuit Court of Apjieals, Second Circuit. November 15, 1907.) 

No. 30. 

Appeal and Ebrob— Review— Sufficibncy of Evidence to Sustain Ver- 
dict. 

In determining whetlier the évidence in a case warranted a verdict for 
tlie plaintiff, au appellate court is nçt required to weigh the évidence, 
but only to ascertain tlie tacts most favorable to the plalntifC which the 
.lury were justified in flnding from the évidence as the basis of their ver- 
dict, and to apply legai principles to such facts to détermine whether a 
verdict thereon eould he rendered for the plaintiff. 

[Ed, Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 3928.] 

Masteb and Servant— Action fob Injuey to Seevant— Questions for 
Jury. 

Befendânt waS building a bridge, and employed plaintlfC's intestate as 
a laborer to supply water and kindllng wood to a boiler on a traveler 
which ran upoh a tracls; on the bridge, and oonsisted of a platform mounted 
oji trucks and supporting a boiler, engine, aud derricks. It became neces- 
sary to repair the trucks, and the traveler was bloeked up whlle men em- 
ployed to make the repairs worked beneath it, and they also eut a hole 
tlirough the rear end of the platform through which materials were passed. 
Whlle plaiutilï's intestate was working on the ground 60 feet below the 
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rear end of tlie platform, cuttiiig khidling, he was killed l)y a bloek wliieli 
fell or was droiJiied from above. There were olher places where (let.'eas- 
ed iniglit bave cioiie bis work. bxit the place selected was eouveuieiit, and it 
did not appear tbat It was ordiiiarlly dan^^erous, or tbat be was warned or 
knew of tbe unusnal work beinj; done above. ïbere was évidence tliat a 
screen or platform was sonietinies used under siiuilar eircumstances to 
protect persous below from fallinj; objects. HcUl, tbat tbe questions of de- 
fendant's négligence, and wbetber the deeeased assumed the risli or was 
guilty of contributory négligence, were proi)erly submitted to the jurj', 
and tbat a tiuding for plaintitf on such issues would not be disturbed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant. §§ 1000-1132. 

Assuniijtion of rlsk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Same— DuTY OF Master— Safe Place to Work. 

Tbe duty of an employer to nse reasonable care to furnish bis employés 
a safe place in wbicb to work is a continuing one, and, when changes In 
tbe servant's situation are brougbt about hy tbe action of the master, he 
is bound to take reasonable précautions for the servant's safety. 

In Error to the Circuit Court of tlie United States for the Eastern 
District of New York. 

This cause cornes up upon a writ of error to review a judgmeiit 
entered upon the verdict of a jury in favor of the plaintiiï, défendant 
in error hère. In this opinion the parties are designated as in the 
court below. 

Battle & Marshall (Roger B. Wood, of counsel), for plaintifï in 
error. 

G. W. Bristol (Woolsey Carmalt, of counsel), for défendant in error. 
Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This action was brought to recover dam- 
ages for the death of the plaintiff's intestate. Cari J. Jacobsen, alleged 
to hâve been caused by the négligence of the défendant, his employer. 
The plaintiiï had a verdict for $5,000 damages and the defenclant 
brought this writ of error. The grounds of error which the défend- 
ant now urges are in substance: (1) That the court erred in denying 
defendant's motion for a direction of the verdict in its favor because 
the plaintiiï (a) had failed to show any négligence on the part of 
the défendant; (b) had shown that the plaintiiï's intestate assumed 
the risk ; and (c) had failed to show freeclom from contributory nég- 
ligence on the part of such intestate. (2) That the theory of liability 
embodied in the charge to the jury was wrong, and required more 
than a reasonable degree of care from the défendant. 

In determining the question raised by the fîrst daim of error — 
whether the évidence warranted a verdict for the plaintiff — we are 
not called upon to weigh testimony. We may simply ascertain the 
facts most favorable to the plaintiiï, which, from the évidence, the 
jury were justiiîed in finding as the basis of their verdict. When 
thèse facts are ascertained, we then apply légal principles to déter- 
mine whether a verdict thereon could be rendered for the plaintiff. 
In this case there was évidence from which the jury could hâve found 
thèse facts: (1) On and prior to Apri! 9, 1903, the plaintiiï's intes- 
tate, Cari J. Jacobsen, was employed by the défendant as a laborer 
1C7 F.— 42 
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upon the Williamsburgh Bridge at New York, then in process of 
construction, by the défendant as contracter. (3) Jacobsen's par- 
ticular duty was to supply water and kindling wood for the engine 
upon a traveler or movable crâne used in the work of building the 
bridge. (3) This traveler consisted of two trucks, with wheels, which 
ran on a temporary railroad track on top of the bridge structure. 
Upon the trucks was a wooden platform 33 f eet wide and 33 f eet 
long, with a tower used to support the derricks, of which there were 
two. There M'ere also a shanty, a boiler, an engine, and certain ma- 
terial on the platform. When the derricks were in use, the traveler 
was usually blocked up to take the strain off the wheels. The wooden 
blocks used for this purpose were generally kept in the shanty. The 
kindling wood which Jacobsen supplied was hauled up at the rear 
end of the traveler. Ihe platform of the traveler was about 60 feet 
from the ground. (4) On the occasion of the accident, Jacobsen had 
been cutting kindling wood on the ground underneath the traveler. 
Just be fore the accident, he moved a few feet, and was under the rear 
end of thé platform of the traveler when struck. Underneath the 
traveler was the most convenient place for Jacobsen's work. While 
underneath the front end of the platform where the derricks were 
used nuts, bolts and pther objects often fell. Nothing had fallen 
at the rear end, except coal when it was being hoisted up. No spécial 
danger was to be apprehended from falling objects where Jacobsen 
was working under conditions as they existed up to a few days before 
the accident. (5) While Jacobsen was working, as aforesaid, one of 
the wooden blocks used tô block up the traveler fell from the bridge 
structure, striking and killing him. The falling of the block came 
about in this manner: The framing of the trucks of the traveler was 
originally built too light. A short time before the accident trouble 
developed, and it became necessary to put différent trucks under the 
traveler. A carpenter's gang — not the regular traveler's gang — were 
employed to make the change. To facilitate their work, they eut a 
hole about three feet square in the floor of the traveler's platform, 
through which they passed material and the blocks which we are 
about to refer to. In order to change the trucks, it was necessary 
to jack up the traveler. It was then blocked up with the blocks ordi- 
narily used to take the strain off the wheels. One of thèse blocks 
fell and struck Jacobsen. (6) The repairs td the traveler made nec- 
essary by its defective construction materially increased the danger 
to a person in Jacobsen's situation. The platform which ordinarily 
afforded a protection against falling objects had a hole eut in it. This 
hole was nearly over where Jacobsen's body was found. Workmen 
using objects liable to fall were obliged to work under the traveler 
in a place where it was obviously difficult to take proper care of the 
tools, blocks, and other objects used by them. (7) Jacobsen was not 
warned of the changed situation above him, and it did not appear that 
he knew of it. Nb précautions whatever were taken for his safety. A 
screen, platform, or other intercepting structure under the place where 
the men were working would hâve prevented the accident. Such 
screens or platforms are sometimes used by contractors. 

Upon thèse facts, could the jury hâve found the défendant guilty 
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of négligence? An employer is bound to use reasonable care to fur- 
nish his employés a safe place in which to work. This is a continu- 
ing duty. When changes in the servant's situation are brought about 
by the action of the master, the latter is bound to warn him of the 
new danger, and take reasonable précautions for his safety. Hère 
the necessity for repairing the defective apparatus caused a change 
in Jacobsen's situation increasing his péril. The défendant, his em- 
ployer, did nothing. The jury could hâve found that doing nothing 
was not doing its whole duty. 

Upon thèse facts, did Jacobsen assume the risk? Employés assume 
the ordinary risks attendant upon their employment. They are bound 
to know the dangers incident to the work in which they are engaged. 
But they do not assume unusual risks of which they hâve no knowl- 
edge. It does not appear that Jacobsen knew that a hole had been eut 
in the platform above him through which objects might fall or that 
workmen under the platform were using thèse wooden blocks. The 
jury could well hâve found that he did not assume the risk because 
he had no knowledge of the danger. 

Upon thèse facts, was Jacobsen guilty of contributory négligence? 
This is the most serions question in the case. There was a large open 
space in which Jacobsen could hâve worked in perfect safety. There 
was no reason, other than convenience, why he should bave selected 
this place under the traveler. Yet that place was convenient. No 
particular danger was apparent. The front end of the traveler was 
the place from which the objects had always fallen. We cannot 
say as a matter of law that there was contributory négligence. The 
question was properly submitted to the jury. 

The defendant's second claim of error is in the charge of the court. 
The court charged, in substance, that it was an important question 
in the case whether the défendant, if ordinarily prudent, should not 
bave anticipated that the blocks used to jack up the traveler might 
fall in the progress of the work, and hâve taken some steps, by an 
interrupting structure or otherwise, to prevent them from falling 
upon persons below — whether the defendant's obligation to furnish 
Jacobsen a safe place in which to work was fulfilled in the absence 
of such précautions. The charge was correct. As we hâve seen, 
changing the trucks upon the traveler created a new condition— an 
increased danger. Such changed condition imposed upon the master 
the duty of taking additional précautions for the safety of the servant. 
There was some évidence that intercepting structures are used under 
similar conditions. The question whether the défendant fulfilled the 
obligation imposed upon it was a propér one for the jury, and was prop- 
erly submitted to them. 

The other questions noticed upon the briefs do not require separate 
examination. The défendant being liable at common law, it is un- 
necessary to consider the New York employer's liability act. 

There is no error in the judgment; and it is affirmed, with costs. 
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AMERICAN SULPHITE PULP CO. v. DE GRASSE PAPER CO. 
(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

No. 45. 

1. Evidence— JuDiciAL Notice— Patents— Pkior Art. 

Wliere neitlier tlie pleadings iior proof iu a suit for iufriiigemeiit of a 
patent bring into the record tlie prior art, the court caniiot take Judicial 
notice of it on tbe question of the validity of the patent, except as to 
matters of gênerai iinowiedge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 23.] 

2. Same— Invention— BuBDEN of Peoof. 

Whether a patent for a cernent lining for wood pulp digesters in which 
tbe sulpliite process is used, whicli are large closed réceptacles of iron 
subjected during tbe process to great beat and very bigb température and 
to the actions of sulphurous gases to proteet the métal shell from in jury 
from sueb gases and acids, is void for lack of invention, because of the ad- 
mitted use of such linings in the open vessels to proteet tbem from the 
action of acids is uot so obvious tbat the court can so détermine witbout 
proof, and the burden of proof rests upon one asserting its invalidity. 

[M. Note. — For cases in point, see Cent. Dig. vol. .38, Patents, §§ 35, 3G.] 

3. Same— Infringement. 

The Russell reissue patent. No. 11,282 (original No. 445,235), for a wood 
pulp digester having a cernent lining of the métal shell, lield, on the rec- 
ord, to disolose invention, aud its daims to be entitled to a libéral con- 
struction to eover any honiogeneous structural linings composed of ad- 
hesive acid resisting materials in the nature of cernent; also held in- 
fringed. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

On appeal from a decree of the Circuit Court dismissing the bill 
based upon reissued letters patent No. 11,282. The opinion belovv 
is reported in 151 Fed. 47. The patent was held invalid by the Cir- 
cuit Court of the District of Maine in an action by this complainant 
ag-ainst Howland Falls Pulp Co., 70 Fed. 986. On appeal to the 
Circuit Court of Appeals for the First Circuit, the decree of the Cir- 
cuit Court was reversed and the patent held valid and infringed. 80 
Fed. 395, 25 C. C. A. 500. The patent was again before the Circuit 
Court for the District of New Hampshire ; the décision being reported 
in ,103 Fed. 975. The patent was indirectlv considered by this court 
in Panzl v. Battle Island Co., 138 Fed. 48, 70 C. C. A. 474. 

Alex. P. Browne, Frank T. Benner, and Howard P. Denison, for 
appellant. 

Henry Schreiter, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges 

COXE, Circuit Judge. The patent in suit has been the subject of 
such protracted controversy that every argument which can be urged 
for or against its validity will be found admirably stated in the opin- 
ions already delivered, and need not be repeated hère. 

Indeed, in the view which vve take of the record, none of the dé- 
fenses challenging the validity of the patent considered in the Maine 
Case, are now open to discussion except such as arise on the face of 
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the patent itself. The bill is in the nsiial form, it allèges the grant of 
the patent and infringement by the défendant. It allèges the litiga- 
tion in the First Circuit, sets ont in totideni verlais, the answers of the 
défendants in the Maine and New Hampshire suits and makes profert 
of the opinions and decrees sustaining the validity of the patent. The 
answer admits the granting of the original patent, dénies that Russell 
was the inventer of the improvements described therein, allèges that 
the défendant has no knowledge of the granting of the reissue and 
dénies the validity thereof. Further answering the défendant avers 
that it is uninformed as to the prior litigations, dénies infringement 
and allèges that the linings in the digesters used by it were placed there 
with the consent of the complainant. The answer allèges further that 
prior to the lining of the digesters in suit the complainant for a valu- 
able considération granted to the then owners of the digesters the 
right to line the same with the patented lining but that they are not 
so lined; on the contrary, the lining used is similar to that in use by 
Friend & Stebbins, in Ohio, and many other parties, more than two 
years prior to the apphcation for the Russell patent. In the prior 
litigation 94 anticipatory patents, 40 prior publications, and 5? alleged 
instances of prior use were set up. Not one of thèse is alleged as a 
défense in the answer in the case at bar. Even the prior knowledge 
and patent which induced Judge Putnam, in the Circuit Court, to in- 
validate the patent, are omitted from the answer. It would seem 
that the omission to allège any affirmative défense can be accounted 
for only upon the theory that, after the fierce attack upon the patent 
made in the courts of the First Circuit, the pleader was of the opinion 
that the décision establishing its validity would be regarded as stare 
decisis, unless some additional proof were adduced. 

Indeed, that is practically admitted by the appellee, whose brief 
contains the following: 

"The case befove the court hère was coiiducted, up to the closing of the 
proofs, upon the theory that appellee's predeeessors ohtainod from the appel- 
lant, as compensation for the damages sufEercd from the failure of the Hus- 
sell patented cément Ihiiiig installed by appelhint in thcir digesters No. 1 
and No. 2, a license, uuder the patent in suit, to use, in the digesters in issue 
hère, the Russell patented cément lining, or any other lining they might choose. 
Consequently no exhibits of prior art were introduced in évidence." 

At the hearing the complainant ofifered the reissue patent and proof 
of infringement and rested. The défendant ofifered proof in the en- 
deavor to establish the défense of noninfringement by showing: 

First. That the linings of the digesters in controversy were licensed 
by complainant to the defendant's predecessor, and 

Second. The seemingly inconsistent proposition, that the digesters 
do not contain the patented lining. 

It will thus be seen that we hâve nothing before us but the state- 
ments of the patent itself and the patents to Mitscherlich and Reynolds 
referred to in the spécification, With thèse exceptions there is no 
jjrior art. We are permitted to consider the decrees in the Fir,st 
Circuit as rules of décision entitled to the highest respect but we are 
not permitted to consider the facts as stated in the opinions either to 
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sustain or defeat the patent, for the reason that thèse facts are not 
in proof hère. 

We hâve nothing more before us than i£ the case were hère on de- 
murrer to the bill. The rules prescribing the limits beyond which 
the court is not permitted to go at such hearings is clearly stated by 
the Suprême Court in N. Y. Belting Co. v. N. J. Rubber Co., 137 U. 
S. 445, 11 Sup. Ct. 193, 34 L. Ed. 741. Mr. Justice Bradley says : 

"Whether or not the design is new is a question of fact, which whatever our 
impressions may \>e, we do not think It proper to détermine by taliing judicial 
notice of the varions designs whicli may hâve corne under our observation. 
It is a question which may and should be raised by answer and settled by 
proper proofs." 

The problem which the patentée sought to solve was to provide a 
suitable lining for a digester used in the sulphite wood pulp process.. 
Thèse digesters are large, closed réceptacles, often 15 feet in diameter 
and 30 feet in length, in which the contents are subjected to very 
high steam pressure, sometimes as high as one hundred pounds to 
the square inch. The outer shell of the digester is of iron and the 
sulphurous gases generated by the process, together with the bi- 
sulphite liquor and the high pressure and température, attack and 
soon destroy the outer shell unless protected by a lining. 

Russell provided a cément lining, and he says: 

"I believe it to be unknown until demonstrated by me that a cernent lining 
would stop the passage of the acid solution to the digester shell, notwithstand- 
ing the high pressure and température." 

He says also: 

"I am aware that cernent linlngs hâve been employed in varions open ves- 
sels for heating acid solutions ; but in such open vessels the température never- 
exceeds 212°." 

It is argued that there can be no invention in transferring the lin- 
ing of an open vessel to a closed vessel. It wiU be observed that the 
spécification does not say that wood pulp had ever been treated with 
the bisulphite solution in an open vessel. Indeed, it would seem that 
such treatment would be impossible as the process described in the 
patent is essentially one which must be carried on in a closed vessel 
under great beat and pressure. 

The question of invention in such circumstances is one of fact, 
involving ditficult questions relating to the law of physics and dynamics 
which cannot be said to be of such clear and gênerai acceptation that 
the court will take judicial knowledge of them. 

Facts which may thus be considered without proof are such as are 
referred to by the Suprême Court in Brown v. Piper, 91 U. S. 37, 23' 
L. Ed. 200, namely, "things which must happen according to the laws 
of nature," the existence of the ice-cream freezer, etc. The court is, 
however, careful to add : 

"ïliis power is to be exercised by courts with caution. Care must be taken 
that the requisite notoriety exists. EVery reasonable doubt upon the subject 
shall be resolved promptly in the négative." 
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In Brovvn and Piper the claim was: 

"Preserving fisli and other articles in a close ehamber by means of a freezing 
mixture, baving no contact with the atmosphère of the preserving ehamber." 

The test applied by the court is stated as follows: 

"If tbe cream were talien ont of the freezer and flsh put in, there would be, 
in ail substantial respects, the same apparatus, process and resuit." 

It will be seen at a glance how abortive such a test would be in 
the case at bar. If the acid solution were taken out of the cernent 
lined open vessels of the prior art and the contents of a pulp digester 
put in, the resuit would be nothing. 

What would be the effect of placing a lining used in an open boiler 
in a closed réceptacle, subjected to the influences of sulphurous gases 
and great heat and pressure, is a question which we think cannot 
lie solved without proof. It is enough that we are and must be ag- 
nostics regarding it. We do not know what the effect would be ex- 
cept as we are told by the patent. 

It seems to be thought that it was incumbent upon the complainant 
to establish by extrinsic testimony that it involved invention to take 
a lining from an open vessel where it was subjected only to boihng 
beat and comparatively slight pressure and subject it to steam heat, 
tremendous pressure and the action of various gases engendered by 
the process ; but we do not so understand the law. 

The grant of a patent is presumptive évidence that the patentée is 
entitled to the monopoly fairly covered by his claims. He who asserts 
to the contrary must prove his assertions. 

It is only when the court by bringing to its aid matters of common 
knowledge, is convinced, that the patent is void on its face, that such 
proof can be dispensed with. This, in our judgment, is not such a 
case, and if we were in doubt, the fact that a court of co-ordinate juris- 
diction, after the most exhaustive and careful examination, had decided 
that the patent involved a high order of invention, would résolve the 
doubt in favor of the complainant. 

The question of infringement remains to be considered. The claims 
are as follows: 

"1. The improved pulp-digester herein described, having an outer shell, A, 
and a continuous lining or coat, B, of cément as described applied to the inte- 
rior of the said shell, for the purpose set forth. 

"2. The improved pulp-digester herein described. having an outer shell, A, 
a continuous lining or coat, B, of cernent substantially as described, applied to 
the interior of the said shell, and an interior of lining of tiles, 0, ail substan- 
tially as set forth." 

The Circuit Court of Appeals of the First Circuit says that thèse 
claims "should be construed as including ail cementitious mixtures 
which ordinary skilled, practical chemists might be expected to find 
as answering the requirements of the described conditions, or such as 
would naturally develop in the growth of the art without invention. 
In our opinion the patent is valid, and protection should be com- 
mensurate with the invention stated in the claims and the discovery 
and process described in the spécification ; and in our view the patent 
covers homogeneous structural linings, composed of adhesive acid 
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resisting materials in the nature of cernent, whieh possess the required 
qualities described in the spécification." The judge of the Circuit 
Court, being convinced that the patent was void for lack of patent- 
ability, naturally placed a restricted construction upon the claims but, 
believing- as we do that the invalidity of the patent has not been proved, 
we see no reason to differ with the Circuit Court of Appeals in the 
broad construction quoted supra. 

The two digesters in controversy hâve continuons linings or coats 
of cément placed in position as foUows: A wall of bricks was laid 
around the digester, leaving a space of about four inches between it 
and the iron shell. When five or six courses were so laid, liquid 
cernent was poured into this space and a second course of bricks, set 
edgewise and breaking joints, was laid by forcing the bricks down 
in the liquid cément. When the space was thus fiUed with cément 
and brick to the level of the inside brick wall, this wall was raised by 
adding a second five or six course addition, and a second space was 
formed between it and the iron shell which was filled as before. This 
process was repeated until the top of the digester was reached. We 
hâve found it impossible to arrive with perfect accuracy at the total 
thickness of the lining considered in its entirety and of the width of 
the spaces filled with cernent on either side of the interior wall of 
brick, for the reason that the witnesses do not agrée regarding the 
same. The différences between the witnesses are slight, and, we tliink, 
unimportant in view of the fact that it is agreed on ail hands that 
there is a continuons lining or coat of cernent applied to the interior 
of the métal shell and that this lining is at least 3% inches in thickness. 
The fact that the interior of this lining is occupied by bricks set edge- 
wise to reinforce the structure or cheapen its cost, we regard as imma- 
terial. The défendant certainly has the patented lining; what else 
it has is not important. Of course, the addition of the inner brick 
wall does not avoid infringement. Indeed, this wall may be regarded 
as the équivalent of the interior lining of tiles of the second claim. 

Assuming that the défendant, having alleged and attempted to 
establish the invalidity of the patent, is in a position to claim a license 
under it, we find no évidence which convinces us that, as to the diges- 
ters in controversy, such a license was given. 

The decree is reversed, with costs, and the cause is remanded to 
the Circuit Court, with instructions to enter a decree for the com- 
plainant. 



LOBEL V. COSSBY. 

(Circuit Court of Appeal-s, Second Circuit. Novemlier T, 1907.) 

No. 28. 

Witnesses — iNTEErBREwOE Pboceeding Before Patent Office — Power of 
Court to Oompel Attkndance Before Examiner. 

A part.y to an interférence proceeding before the Patent OïBce, wlio ap- 
peared before a coimuissioner and testified in liis own behalf, oannot, by 
obtainiiig tlie consent of tbe otber pai'ty to adjournments uutil it is too 
late to enforce bis attendance by a subpœna witliiii the tinie limited by the 
Coininissioner of Patents for closing tbe testimony, and then refusing to 
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furtlier appear, deprive tlie other purty of liis right to eross-exainine, aiul 
the Circuit Court, on proper aiiplicatlon tlierefor, may iiuike an order rc- 
quiring him to a])pear thereafter for furtlier cross-pxamination, aud eu- 
force obédience tliereto Ijy proceedings for contempt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Wituesses, §§ 38, 
967.] 

In Error to the Circitit Court of the United States for the Southern 
JDistrict of New York. 

On writ of error to review an order of the Circuit Court for tiie 
Southern District of New York, dated November 26, 1906, holding 
the plaintiff in error in contempt of court for failing to appear on 
June 27, 1906, as dirccted, and continue his cross-examination in an 
interférence proceeding then pending in the Patent Office. 

William A. Megrath, for plaintiff in error. 
Reginald H. E. Starr, for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. In an interférence proceeding between thèse 
parties the Commissioner of Patents, by virtue of the authority 
vested in him by law, fixed the time in which the parties wcre re- 
quired to take testimony as follows : Lobel was to close his testi- 
mony May 22, 1906 ; Cossey's rebuttal was to close June 6, and the 
final hearing was to be July 6, 1906. Lobel was produced as a wit- 
ness in his own behalf on May 21st, his direct examination was con- 
cluded and he was handed over for cross-examination to Cossey's 
counsel and was examined by him until the midday recess on the 
22d of May, which was Tuesday. On reconvening in the afternoon 
counsel for Lobel asked for a few days' adjournment, which was 
granted, and the hearing was set for Friday of the sarae week. On ' 
that day, at the earnest solicitation of Lobel's gênerai attorney, his 
counsel having withdrawn from the case, the proceedings were again 
adjourned until Monday, the 28th of May, and again until May 31st. 
New counsel having been secured, a further adjournment was had 
until June 4th, when counsel announced that no further testimony 
would be taken on behalf of Lobel who would stand on his record 
date. Counsel also stated that he would not produce Lobel before 
the examiner or consent to his being cross-examined further. 

Thereafter, Lobel, having failed to appear before the clerk of the 
Circuit Court to continue his cross-examination, after having been 
duly summoned to do so, the order punishing him for contempt, which 
is now under review, was made by the Circuit Court. Pc will thus be 
seen that Lobel was not produced as a witness until the last day, but 
one, for taking his testimony, but even so, a full day remained for 
cross-examination. 

Making every allowance for the proverbial prolixity of examinations 
in patent cases, there was, it would seem, ample time to bave con- 
cluded the testimony on the 22d had not Lobel, through his counsel, 
rec|uested an adjournment. It was this rcquest of Lobel, consented 
to by Cosscy, which carried the cross-examination beyond the time 
fixed for the conclusion of Lobel's testimony. 
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That this act of courtesy on the part of Cossey should bé so inter- 
prétée! as to deprive him of a substantial right does not commend itself 
to the conscience of the court. Moreover, it must be remembered 
that though Lobel's time to take testimony closed on the 23d of 
May, Cossey's time did not expire until the 6th of June, and, even 
upon the strictest construction which can be placed upon the Com- 
missioner's assignment of time, the parties liad it in their power by 
agreement among themselves to divide the time remaining in any way 
they saw fit. 

It will hardly be contended, if Lobel had appeared on May 25th, 
pursuant to agreement, that his cross-examination could not hâve 
proceeded legally. If on that day he had announced his refusai to 
be cross-examined there would hâve been ample time to procure an 
order compelUng his attendance before the time for taking the testi- 
mony had expired. It was not, however, until June 4th that Cos- 
sey's counsel, having in the meantime consented to four adjournments, 
was informed that Lobel declined to be cross-examined further. It 
was then too late to proceed within the assigned time as but two days 
remained. Thus, if Lobel's contention be sustained, he bas, by per- 
sistently securing adjournments for his own convenience, deprived 
Cossey of a substantial right, the exercise of which he postponed for 
the accommodation and at the request of Lobel. 

We cannot accède to the proposition that the law is powerless to 
grant a remedy in such circumstances. We think the counsel for the 
plaintiff in error lays too much stress upon the importance of the 
practice rules designed to facilitate the proceedings before the Com- 
missioner of Patents. Thèse rules are undoubtedly necessary for 
the orderly disposition of cases pending in the Patent Office, but they 
do not confer upon the Commissioner, authority to deal with a wit- 
ness in the Southern District of New York, or prevent the Circuit 
Court, having once obtained jurisdiction of a witness, from seeing 
to it that he obeys the orders of the court. This is not the case of 
a witness subpcenaed after the time for taking testimony bas expired. 
It is the case of a party to a proceeding who, after testifying to facts 
favorable to his side of the controversy, refuses to submit to cross- 
cxamination. 

The moment Lobel went upon the witness stand he placed hiraself 
within the jurisdiction of the Circuit Court and he so remained until 
his cross-examination was concluded. 

We are of the opinion that Cossey bas an undoubted right to cross- 
examine Lobel which right became vested during the continuance of 
the time fixed by the Commissioner of Patents, and that the Circuit 
Court had jurisdiction to enforce the right, notwithstanding the fact 
that the time had expired wben the authority of the court was in- 
voked. The order is affirmed, with costs. 
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PENXSYLVANIA R. CO. v. HARTELL. 
(Circuit Court of Appeals, Second Circuit. November 7, 1007.) 

No. 32. 

1. Master and Servant— Kesponsibility or Mastek— Vice Principal. 

A man placed on a barge by the owner, with authorlty to direct her 
movements and to hire additional men when needed about the cargo, is 
the représentative of the owner in respect to the performance of the lat- 
ter's duty as master toward men so hired. 

[Ed. Note. — For cases ia point, see C«nt. Dig. vol. 34, Master and Serv- 
ant, § 422.] 

2. Same — Action for Injury to Servant — Question for Jury. 

The master of defendant's barge direeted plaintiff's intestate and an- 
other, wlio were transfer meu waiting to cart away cargo from the barge, 
to corne on board and help with the cargo, and assigned them to vvorli at 
the winch with which they had no experiejice. The winch became un- 
controllable, and plaintiff's intestate was struck by one of the handies, 
and knocked overboard and drowned. The only other person ou board be- 
sides the master was a boy 1(5 years old who operated the brake on the 
winch. There was évidence tending to show that deceased and his com- 
panion were given no instructions about operating the winch or the dan- 
ger attending it, that an unusually heavy draft was placed thereon, and 
that the boy was not a compétent person to be in charge of the brake. 
Held, that the question of defendant's liability was properly submitted to 
the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1000-1067.] 

3. Same— Duty or Master. 

It is the duty of a master to provide, not only suitable machinery, means 
and appliauces, but compétent fellow servants and a sufflcieiit nnmber to 
do the work in hand, and, wbere there are peeuliar dangers incident to 
the business, the servant, if inexperienced, must be warned in advance of 
their existence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 314, 334.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Edward G. Benedict, for plaintiiï in error. 
Louis Frankel, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The plaintiff's intestate, Cornélius Hartell 
was, on September 29, 1905, in the employ of Meade's Transfer Com- 
pany as a truckman. On that day he was requested by the master 
of the defendant's barge No. 209, which was lying at the foot of 
Forty-Fourth street in the Hudson river, to assist in unloading a 
quantity of iron bars which he (Hartell) was waiting to cart away. 
While standing on the barge at the winch he was struck, or forced 
back violently, by one of its rapidly revolving handies, thrown into 
the water and drowned. Négligence is imputed to the défendant in 
the following particulars : 

First. Failure to provide compétent servants and a sufficient number 
of them to operate the winch. 
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Second. In putting a load upon the winch too heavy for its capacity. 

Third. Incompetency of the master of the barge in directing the 
Work, in faihng to give proper orders and in neglecting to warn 
Hartell of the pecuHar and unusual dangers incident thereto. 

Criticism was made at the trial, and is renewed in this court, tliat 
the plaintiff has not sufficiently alleged the third charge of neghgence. 
We do not deem it important to discuss the question thus presented 
for the reason that the judge permitted an amendment conforming 
the pleadings to the proof in this regard. The défendant was in 
no way prejudiced, ail the testimony which could be adduced was 
presented at the trial, there was no élément of surprise and we think 
the granting of the amendment was clearly within the discrétion of 
the trial judge. We are not prepared to hold that it was error to 
submit the cause to the jury. 

Martin Bengetson and his 16 year old brother Axel, the latter but 
6 months in this country, were the sole représentatives of the défend- 
ant on the barge. Martin was in command and his authority was as 
suprême in the limited theater of his control as that of a master of 
one of the defendant's ferry boats over his crew. The size of the 
vessel is not material in fixing the limits of the defendant's respon- 
sibility. Perhaps no more comprehensive exposition of the doctrine 
of alter ego can be found than in the case of B. & O. Railroad v. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 773. At page 388 
of 149 U. S., at page 92r2 of 13 Sup. Ct. (37 L. Ed. 772), Mr. Justice 
Brewer says: 

"In the cases of Hough v. Raiiway Company, 100 TJ. S. 213. 25 L. Ed. 012, 
and Northern Pacifie Railroad v. Herbert, tlti TJ. S. «42, Sup. Ct. .'lîXJ, 20 L. 
Ed. 755, this coiu't recognized the master's oblis^riitioii to provide reasomibly 
suitable place and maehinerj', and that a failiu'e to diseharge tliis duty ex- 
posed him to llability for injury caused thereby to tlio servant, and that it was 
inunaterial how or by whom the master discharged that duty. The liability 
was not made to dépend in auy niaiiner upon the jrrade of service of a co-em- 
ployé, hut upon the character of the act itself, and a breaeh of the positive 
obligation of the master." 

Either Martin Bengetson was the defendant's représentative on the 
barge or she was abroad in the harbor doing the defendant's work 
with no représentative on board. He had fuU authority to direct 
her movements and to hire additional help when needed. We think 
the judge of the Circuit Court was correct in holding that he was 
the alter ego of the défendant. 

There was testimony which would bave warranted the jury in find- 
ing the following facts : 

First. That the draft in question was unusually large and too heavy 
to be controlled by the men on the barge. 

Second. That Hartell and Willinghofif, the latter the foreman of 
the transfer company, were directed by the master of the barge to 
assist in the unloading and were by him assigned to duty at the winch. 

Third. That both Hartell and Willinghoiï were engaged in wholly 
différent occupations and, so far as appears, had no knowledge of 
the duties of a winchman or the dangerous character of the work. 

Fourth. That they were not instructed as to the proper way to 
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handle the winch and nO warning- was given as to the liability of the 
handles to become uncontrollable the moment the gears were unlocked 
and the brake released. 

Fifth. That the 16 year old boy was not a proper person to be 
in charge of the brake at so critical a moment. 

Assuming thèse to be the facts, and the jury may hâve so found, 
the UabiUty of the défendant is estabhshed. 

It is the duty of the master to provide not only suitable machinery, 
means and appHances but compétent fellow servants and a sufficient 
number to do the work in hand. He must also provide a reasonably 
safe place in which to work and where there are peculiar dangers 
incident to the business, the servant must be warned in advance of 
their existence. To place an unexperienced man at work upon a 
complicated and dangerous machine without instruction or warning 
is négligence which renders the employer liable. 

In Thomas v. Cincinnati Ry. Co. (C. C.) 97 Fed. 245, Judge Taft, 
at page 251, says: 

"It is further the personal duty of the master to avold exposing his serv- 
ants to unusual risks by giving warning to them of the périls to which they 
may be exposed in the use of machinery, where the servant has not the same 
opportunity to Isnow the dangers of the machinery that the master has." 

Again, at page 252 he quotes with approval the language of Lord 

Halsbury : 

"That a négligent System or a négligent mode of using perfectly sound ma- 
chinery may make the employer liable." 

See, also, National Steel Co. v. Hore (C. C. A.) 155 Fed. 62, and 
cases cited. 

The judgment is affirmed. 



THOMAS V. SUGERMAN et al. 

(Circuit Court of Appeals, Second Circuit. Novcmber 7, 1907. Dlssentlng 
Opinion, October 18, 1907.) 

No. 8. 

BANKEUPTCT— VOIDABLE TBANSFER OF PeOPEETY— ELECTION OF REMEDIES BT 

Trustée. 

Where a bankrupt within four months prier to his bankruptcy sold and 
Rssigned certain aceounts to a third person and his trustée, with fuil 
knowledge of the facts, applied for and obtained an order from the bank- 
ruptcy court requiring the bankrupt to tum over a part of the proceeds 
of the sale which had not been aceounted for, such action of the trustée 
was an élection to afflnu the sale, and the trustée eould not thereafter 
maintain a pétition against the assignée to recover the aceounts on the 
ground that the sale was fraudulent. 

Laeombe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Abram I. Elkins (Carlisle J. Gleason and Robert P. Levis, of coun- 
sel), for appellant. 

J. J. Crawford (Max J. Kohler, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
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WARD, Circuit Judge; The complainant, trustée in bankruptcy 
of the défendant Lightstone, filed this bill in equity, alleging that Light- 
stone, when insolvent and within the four months preceding the filing 
of the pétition in bankruptcy, sold outstanding accounts aggregating 
$47,197.61 to the défendant Sugerman, and received therefor the 
sum of $30,000, both parties intending thereby to defeat and defraud 
Lightstone's creditors. The bill prayed that the transfer might be 
set aside as fraudulent. The défendant Sugerman iîled a plea in 
bar, to the efïect that the plaintiff, with a full knowledge of ail the 
facts, had ratified the transfer by obtaining an order from the district 
judge requiring the bankrupt to turn over to him the sum of $17,500, 
balance of the payment of $30,000 received and not accounted for. 
The complainant set the plea down for argument. The court, by 
consent of parties, considered in connection with the plea the com- 
plainant's pétition as trustée, the answer of the bankrupt, and the 
certificate of the référée, which showed that the sum of $17,500 found 
to hâve been concealed by the bankrupt vi^as arrived at after charging 
him with the whole $30,000 received from Sugerman. The district 
judge sustained the plea. 

It is quite clear thât, if Lightstone had been induced to make the 
transfer to Sugerman by fraud, he could not at the same time retain 
the $30,000, and ask to hâve the transfer set aside. Such claims 
would be inconsistent, because the retaining of the payment would 
be an affirmance of the contract of sale, while the claim to hâve the 
transfer set aside would be a répudiation of it. Cobb v. Hatfield, 46 
N. Y. 533, 537. It is àiso quite clear that, if both the parties to the 
transfer had made it with the intention to defraud third parties, the 
law would give relief to neither as against the other. The com- 
plainant, as trustée, however, represents not only the bankrupt, al- 
leged to be a party to the fraud, but his creditors, who are innocent, 
and he may assert on their account rights against Sugerman, which 
the bankrupt could not. If the complainant was entitled to set the 
transfer aside as fraudulent, he could hâve recovered the accounts 
from Sugerman, but would hâve had to return to him the price or 
any part of it paid to the bankrupt which the complainant had re- 
ceived. This is because the right of the creditors was simply to be 
made whole. For the same reason, he would not hâve had to crédit 
Sugerman with anything paid by Sugerman to the bankrupt which 
he, the complainant, had not actually received from the bankrupt. 
Of course, if the trustée had found the $30,000 in the bankrupt's 
cleposit box and taken it into his possession, or if the bankrupt had 
voluntarily paid the sum to him, the mère receipt of the money would 
not amount to an élection by the trustée to affirra the transfer. But 
that is not the case. The trustée hère, with a full knowledge of ail 
the facts alleged in a formai proceeding that the bankrupt had in his 
possession and was concealing money, and by that proceeding he 
has, so to speak, created a fund. Nor can we adopt the appellant's 
theory that in this proceeding the trustée was merely seeking to get 
in the bankrupt's estate in order to détermine, after it was in his 
hands, whether to affirm or to repudiate the transfer to Sugerman. 
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The papers and proceedïngs show nothing of the kind, but, on the 
contrary, that he was seeking to get the money as a part of the bank- 
rupt's estate to be distributed among the creditors. 

The case présents an élection between inconsistent rights. It makes 
no différence that the défendant Sugerman was not a party to the 
proceeding in which the complainant charged the bankrupt with the 
money paid for the accounts transferred by him, or that the complain- 
ant actually recovered nothing in that proceeding. This act con- 
fîrmed the title to those accounts in Sugerman. In an action against 
the défendant for conversion of personal property, it appeared that 
the plaintiffs had begun a previous action against two persons who 
had removed that property to recover the value of plaintiffs' interest 
therein. The court held the action not maintainable because the 
plaintiffs had elected, by proceeding in the fîrst action on the theory 
of a sale, to rely upon an inconsistent right. Judge Peckham said : 

"The plaintiffs having by their former action, in efCect, sold this very prop- 
erty, it niust follow that at the time of the commencement of this one they had 
no cause of action for conversion in existence against the défendant herein. 
The transfer of the title did not dépend upon the plaintiffs recovering satisfac- 
tion in such action for the purchase price. It was their élection to treat the 
transaction as a sale which accomplished that resuit, and that élection was 
proved by the eomplaint already referred to. But it is urged that this élec- 
tion of the plaintiffs is not binding upon them in favor of the défendant here- 
in, becauee It was only against the défendants in the other action that they 
made their élection. It is said there is no case to be found where an élection 
has been treated as binding in favor of a étranger to the transaction, and that 
the défendant herein is such stranger so far as the plaintitïs' transaction with 
the défendant in the other action is concerned. I do not think this claim can 
be maintained. In the flrst place, what is the nature of the plaintiffs' act 
in electing to eonsider the transaction as a sale? It is a décision or détermina- 
tion upon their part to in effect ratify and proclaim the lawfulness of the act 
of taking the property ; and it is an assertion on the plaintiffs' part that in 
so doing the plaintiffs' interest in the property was purchased, and that there- 
by their whole title was transferred and they ceased to own any part of the 
property, and that those who took it impliedly promised the plaintiffs to pay 
them the value of their interest in such property. This being so, why does 
not such transfer of title bind the plaintiffs as to the whole world? Surely 
the title which plaintiffs once had in the property cannot at the same time rest 
with them and pass to those who took it. If the title really once passed, that 
would be a fact actually existing, which anybody ought to hâve the right to 
prove if it beeame material in protecting his own riglits, unless there were 
some équitable considérations in such case which should prevent it. I cannot 
see that any exist hère. With full knowledge of ail the facts, the plaintiffs 
deliberately elected to treat the transaction, iii which this defendant's share 
was well known, as a sale of the property, and now they propose to recover 
from this défendant damages for the conversion by him of the very same prop- 
erty which they hâve already said they sold by virtue of the very transaction 
which they now claim amounted to a conversion of the property by this de- 
fendant. Why should the défendant not be permitted to set up such sale as a 
complète défense to this action? The plaintiffs hâve donc nothing by rcason 
of defenidant's acts which should estop him from setting up this défense. Their 
situation has not since been altered for the worse by anything the défendant 
has done. If not, then the fact that the plaintiffs sold the property by virtue 
of the transaction which they now seek to treat as a conversion of it by this 
défendant must and ought to operate as a perfect bar to the maintenance of 
this action. And this is not in the least upon the prineiple of équitable es- 
toppel. It is upon the prineiple that the plaintiffs, by their ov.-n free choice, de- 
cided to sell the property, and, having done so, it nècessariiy follows that they 
hâve no cause of action against défendant for an alleged conversion of the- 
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same property by the same acts which they had already treated as amounting 
to a sale." Terry v. Munger. 121 N. Y. 161, 108, 24 N. E. 272 (8 L. R, A. 
210, 18 Am. St. Rep. 803) ; Deitz v. Pield, 10 App. Div. 429, 41 N. Y. Supp. 
1087 ; Butler v. Hildreth, 5 Metc. (Mass.) 49. 

The judgment of the court below is affirmed. 

LACOMBE, Circuit Judge (dissenting). I am unable to conçu r 
with the majority of the court. It seems to me that a trustée in bank- 
ruptcy does not perform any act of élection of which some debtor 
of the bankrupt can take advantage, merely because he fulfills his 
statutory duty to possess himself of ail the property in bankrupt's 
possession at the time of the bankruptcy as promptl}' as he can. It 
is conceded that if the bankrupt had kept the $30,000 in a private 
safe in some deposit company, and, upon learning of the appointraent 
of the trustée, had delivered it to the latter, receipt of it would not 
constitute an élection, and I cannot see hovv the situation is changed 
by the circumstance that the bankrupt delivers it in obédience to an 
order to show cause, or turns over only part of it because he bas 
squandered the remainder. It would seem to be a disastrous rule to 
apply that, whenever a trustée insists that a bankrupt shall turn over 
ail the property in his possession, he thereby ratifies by élection ail 
sorts of transactions which the bankrupt may hâve had with the per- 
sons from whom he got the property; and I am not satisfied that the 
authorities cited require such an extension of the doctrine of élection. 



lu re REINBOTII et al. 
(Circuit Court of Appteals, Second Circuit. Xoveniber 15, 1007.) 

No. 48. 

1. Bankruptcy— AccouNTiNG by Trustée — Evidence of Négligence in Col- 

LEOTING ASSETS. 

On a settlement of the final account of a trustée in banljruptcy, an ob- 
.iecting ereditor offered évidence from tlie records of the bankruptcy court, 
showing that the trustée obtaiued an order directing hira to procecd before 
a coinmissioner appolnted by the court to try the question of the owner- 
sliip of property in the possession of a third party who elainicd a lien 
thereon, and requiring said third party to give a bond to account for the 
value of the property in case his lien was beld invalid ; that the trustée 
failed to proceed in the matter, and the bond given was subsequently dis- 
charged without objection by him, and aiso évidence to prove that the 
claimed lien was invalid. llchl, that such évidence was compétent to 
charge the trustée with négligence, and Its exclusion was errer. 

2. Same— LiABiLiTY fob Failure to Collect Assets. 

A trxistee in banliruptcy is l)ound to use due diligence to get in the as- 
sets of the estate, and niay be cliarged in his account with the value of 
assets which never came into his possession if he failed in his duty to get 
thein into his possession ; and, vvhere a prinm facie case of négligence is 
shown, the burdeu rests on him to disprove it. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

This is a pétition to review an order affirming an order of a réf- 
érée approving the final account of a trustes in bankruptcy. 
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Benno Loewy, for petitioner. 

M. S. Hogar (Henry B. Singer and Wm. Jno. Barr, of counsel), for 
respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The trustée in bankruptcy filed his final 
account with the référée. Loewy, a créditer, filed exceptions to the 
account. A hearing was had before the référée, at which this cred- 
itor offered certain évidence which was excluded. The référée then 
passed the account. The excepting créditer, alleging error, appealed 
to the District Court to i"eview the action of the référée. The Dis- 
trict Court affirmed the action of the référée, and the creditor brings 
the présent pétition for review. 

The question presented is whether the référée erred in excluding 
évidence, written and oral, offered by the excepting creditor. The 
written évidence offered was substantially as follows : (1) A sworn 
pétition by the trustée to the District Court in thèse proceedings, stat- 
iug that he had received notice that one Stiner would sell at auction 
certain property belonging to this bankrupt estate to satisfy an alleged 
lien thereon, and praying for an order staying the sale. The trustée 
stated that the sources of his information in the matter were two af- 
fidavits and a notice of lien annexed to "and made a part of this péti- 
tion." (2) The affidavit of Frank L. Crocker — one of the two affida- 
vits made a part of the trustee's pétition — stated that he was attorney 
for the trustée ; that the assets of the bankrupt estate consisted of mer- 
chandise deposited in warehouses, the receipts for which were held 
by said Stiner; that said Stiner became possessed of said warehouse 
receipts wrongfully, and that the sale of the property covered by said 
receipts, which said Stiner proposed to make, would resuit in the sac- 
rifice of the bankrupt estate. (3) The affidavit of Max Reinboth — the 
second affidavit made a part of the trustee's pétition — stated at great 
length that he was a member of the bankrupt firm of Reinboth Bros., 
which, before the failure, had been doing business in Germany; that 
his firm had been represented in this country by one Metz, to whom 
they shipped certain wine which was stored in a warehouse and re- 
ceipts given therefor — the warehouse receipts before mentioned — that 
said Metz, without authority and for his own benefit, transferred said 
receipts to said Stiner as collatéral for certain indebtedness for most 
of which the firm was not responsible. (4) Stiner's notice of lien with 
accompanying schedules of the alleged indebtedness and of the prop- 
erty pledged. (5) The order of the District Court directing said Stiner 
to sell said property so held by him at auction after notice to the trus- 
tée and upon filing a bond in $10,000 to answer any damages which 
might come to the trustée in case it should be determined that said 
Stiner was not lavi'fully in possession of said property. This order 
further directed the trustée within 10 days of its entry to file a pétition 
before a spécial commissioner to détermine the question of the title 
to said property; said Stiner being also directed to appear and waive 
jurisdictional questions. (6) The order of the District Court, and the 
amendment thereto, appointing a spécial commissioner to détermine 
157 F.— 43 
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the title to said property, and to assess the damages in case it should 
be found thàt Stiner's possession . thereof was unlawful. (7) A péti- 
tion by Stiner to the District Court, more than a year after the fore- 
going proceedings,; showing that the trustée had done nothing to 
hâve the title to said property determined, and praying for the cancel- 
lation of the $10,000 bond. (8) The order of the District Court upon 
Stiner's pétition, made without opposition, canceling the bond. 

The trustée in his final account having made no référence to the 
said property or to the $10,000 bond, the excepting creditor offered 
the foregoing pétition, affidavits, and orders as a part of the proof in 
support of his claim that the trustee's account should be surcharged 
with the value of said property on account of his négligence in fail- 
ing to get it in, and in failing to enforce the bond which stood in its 
place. While the référée intimated that he might consider some of 
the papers in so far as they contained admissions of the trustée, the 
practical efïect of his rulings was to whoUy exclude ail of them. This 
was error. The question of primary importance in the case was 
whether the trustée had lost the assets of the estate through his nég- 
ligence. The évidence offered was the records in thèse very proceed- 
ings. Evidence of this nature, showing that the trustée had peti- 
tioned the court to interfère with respect to said property upon the 
ground that it belonged to the bankrupt estate, that he had received a 
bond to answer for said property and had been directed to try out the 
title thereto, and yet did nothing and allowed the bond to be canceled, 
at least tended to show the trustee's négligence. It might not be too 
much to say that, standing alone, this évidence cast the burden upon 
the trustée to explain why he failed to obey the court's direction, and 
why he let the bond go. But it is not necessary for us to détermine 
whether there should be a rehearing on account of the exclusion of 
the written évidence alone. In addition thereto, the excepting credit- 
or called one of the bankrupts as a witness, and started to inquire con- 
cerning the ownership of said property. The référée, however, ex- 
cluded this whole line of inquiry, upon the ground that such évidence 
was immaterial, because it had not been shown that the property ever 
came into the hands of the trustée. 

The référée misconceived the law. A trustée may be charged with 
the value of assets which never came into his possession if he failed 
in his duty to get them into his possession. Trustées in bankruptcy, 
like executors and administrators, are boimd to use due diligence to 
get in the assets of the estate — to secure possession of the tangible 
property and collect the debts. If they fail in their duty, they may 
be charged in their accoimts with the value of the assets thereby lost. 
If they take no steps to secure property or collect debts, of which they 
hâve knowledge, they are presumptively négligent. The burden is 
upon them to explain their failure to act. Harrington v. Keteltas, 92 
N. Y. 40; O'Connor v. Gifford, 117 N. Y. 375, 23 N. E. 1036; An- 
dersen V. Piercy, 20 W. Va. 324; Sterling v. Wilkinson, 83 Va. 791, 
3 S. E. 533.; Tuttle v. Robinson, 33 N. H. 120; 3 Williams on Ex- 
ecutors, 331. The ground upon which the référée excluded the évi- 
dence being imfounded, his action in doing so was erroneous. The 
évidence as to the ownership of the property and as to its sale as an 
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alleged pledge should ail hâve been received. As it was excluded, we 
cannot tell how far it would hâve gone. Certainly it need not hâve 
gone far, in view of the trustee's action in suffering the bond to be 
canceled, and in failing to obey the direction of the court, to throw 
upon him the burden of showing that he did his duty. 

It is possible that, if the excepting créditer had been permitted to 
put in his whole testimony, he could hâve shown no more than a prima 
facie case. It is not improbable that the trustée could readily bave ex- 
plained his inaction. But the créditer did not bave an opportunity to 
présent his case, and the trustée offered no explanation. 

The order of the District Court is reversed, with costs. 



In re SILVEEMAN. 

(Circuit Court of Appeals, Second Circuit. November 7, 1907.) 

No. 44. 

Bankeuptct— Failuee to Applt t-ob Disoharge— Second Peoceeding. 

A banlcrupt wlio lias failed to apply for liis discharge within tlie time 
limited by Banlir. Act 1898, e. 541, § 14a, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3427], cannot thereafter file a second pétition, and obtain a dis- 
charge from the debts which were scheduled and provable in the previous 
bankruptcy. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

H. A. Brand, for petitioner. 
W. T. Kohn, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The question involved in this proceeding is wheth- 
er a bankrupt who bas failed to apply for his discharge within the 
time limited by section 14 of the act of July 1, 1898 (30 Stat. 550, 
c. 541 [U. S. Comp. St. 1901, p. 3427]), can thereafter file a second 
pétition, and obtain a discharge from the debts which were scheduled 
and provable in the previous bankruptcy. The question has been so 
frequently answered in the négative that we deem it unnecessary to 
add anything to what the courts bave said on the subject. Kuntz v. 
Young, 12 Am. Bankr. Rep. 505, 131 Fed. 719, 65 C. C. A. 477 ; In 
re Weintraub (D. C.) 13 Am. Bankr. Rep. 711, 133 Fed. 1000; In re 
Kuffler (D. C.) 144 Fed. 445. Our own views, though upon a some- 
what différent state of facts, will be found in Re Fiegenbaum, 121 Fed. 
69, 57 C. C. A. 409. In that case we said : 

"Tlie bankrupt is not entitled to prosecute proceedings for a discharge, the 
debts and assets being the sarae as in the former case, and therefore he should 
not be permitted to begin such proceedings." 

The order is affirmed. 
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BLANKENSHIP et al. v. KING. 

(Circuit Court of Appenis, Fourth Circuit. May 1, 190C.) 

No. G41. 

In Krror to the Circuit Court of the United States for the Western 
District of Virginia, at Lynchburg. 

E. M. Fulton and R. R. Henry (Avers & Fulton, on the brief), for 
plaintiffs in error. 

Maynard F. Stiles, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

PER CURIAM. The court below, in passing upon the questions 
involved in this writ of error, filed two opinions — the first on December 
21, 1903, the second on January 25, 1905 — which are reported in 137 
Fed., at pages 198 and 222, respectively. Ail of the questions raised 
by the assignments of error were fully considered in said opinions, 
and numerous pertinent authorities were cited therein. After a thor- 
ough examination of the record, and due considération of the argu- 
ments of counsel, we find that the conclusions reached by the court be- 
low are sound. Concurring in said opinions, we find it unnecessary to 
file another. 

There being no error in the judgment of the court below, the same 
is affirmed. 



HOWARD BROS. MFG. CO. v. GIBBS IvOOM HARNESS & REED CO. (two 

cases). 

GIBBS LOOM HARNESS & REED CO. v. HOWARD BROS. MFG. CO. 

(Circuit Court of Appeals, First Circuit. November 8, 1907.) 

Nos. 738-740. 

1. PATENTS^InFBINQEMENT— HBDDLE-MaKING MACirlNE. 

The Gibbs pateut, No. 62(i,900 for a liedaie-malîing maeliine îield valid 
and infrinsed as to claim 15. Claims 4, 5, G, 7, 8, 13, and 14 hcM ou this 
record yoid for lack of invention. 

2. Apfeal— Appeal feom Inteelocutory Oedbr — Effect of Final Decbee. 

Where, pending an app«al from an interlocutory order granting a pre- 
liminary injunction in a suit for infringement, final decree is entered for 
complainant, which is affirmed ou appeal, tlie appeal from tlie order be- 
conies a moot case, and should be disposed by a judgment that the or- 
der bas been superseded. 

Appeals from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 153 Fed. 291. 

Louis W. Southgate, for complainant. 
George A. Rockwell, for défendant. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 
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PUTNAM, Circuit Judge. Thèse three appeals arose out of a bill 
in equity filed in the Circuit Court for the District of Massachusetts, 
alleging infringement of claims 4, 5, 6, 7, 8, 13, 14, and 15 of a patent 
issued to William H. Gibbs for a heddle-making machine on June 13, 
1899, No. 626,900, on an application filed on July 26, 1895. The Cir- 
cuit Court issued an interlocutory injunction, and No. 738 is an appeal 
therefrom. In view of our conclusions as to the final decree, this ap- 
peal is now a moot case, and should be disposed of with a judgment 
declaring that the interlocutory order has been superseded. 

At the final hearing the Circuit Court entered a judgment for the 
complainant on claim 15, and for the respondent on ail the other 
claims in issue. Both parties appealed, No. 739 being that of the re- 
spondent, and No. 740 that of the complainant. The facts are fuUy ' 
stated in the opinion of the learned judge of the Circuit Court. From 
the standpoint of the parties, which vvas adopted by the Circuit Court, 
the claims on which that court foimd for the respondent are too broad 
to be sustained in view of the state of the art ; and we are also im- 
pressed that the judgment for the complainant on claim 15 was cor- 
rect. Therefore, on the opinion of the learned judge of the Circuit 
Court, we affirm the conclusions appealed against. 

The judgments will be as folio ws : 

In No. 738, judgment will be entered by the Circuit Court that the 
interlocutory order appealed against has been superseded by the final 
decree, the same to be without préjudice; and the appellee recovers its 
costs of appeal. 

In No. 739, the judgment of the Circuit Court is affirmed, with costs 
of appeal for the appellee. 

In No. 740, the judgment of the Circuit Court is affirmed, with costs 
of appeal for the appellee. 



CONSOLIDATED RUBBER TIRE CO. et al. v. DIAMOND RUBBER CO. OF 

NEW YORK. 

(Circuit Court of Appeais, Se(-oud Circuit. November 7, 1007.) 

No. 131, 

1. Patents — Suit for Infringement— Prf^limixaey In.tukction. 

Wliere a patent luis been ad.indsed vnlid and infringed by the Circuit 
Court of Appeals, a circuit court within tlie circuit may proporly gi'aiit a 
preliminary injunction against infringement by aiiotber on a sliowing tliat 
the two alleged infringing devices are uot materially différent. 

2. Same — Review on Appeal. 

An appeal from an order granting a preliminary injunction against in- 
fringement of a patent brings up for review the propriety of the action of 
the Circuit Court in granting the injunction only, and 'the case will not 
be considered on the merits. 

IReview of interlocutoi-y decree granting or eontinuing injunction In 
Circuit Court of Appeals, sec notes to Consolidated Piedmont Cable Co. v. 
Pacific Cable Uy. Co., 3 C. C. A. 572 ; Southern Pac. Co. v. Earl, 27 C. C. 
A. 189; United States Freehold Land & Emigration Co. v. Gallegos, 32 C. 
C. A. 484.] 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an order for preliminary 
injunction entered in the Circuit Court for the Southern District of 
New York. The opération of the injunction was, by a subséquent 
çr;der, suspended until after the hearing and détermination of this 
appeal upon défendant giving a bond in the amount of $10,000. 

Charles K. Offield and Charles C. Linthicum (Philip B. Adams, of 
counsel), for appellant. 

Border Bowman, F. W. Bakewell, and C. W. Stapleton (Paul A. 
Staley, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Complainants are manufacturers of 
rubber tires, and respectively pwner of and licensee under the Grant 
patent of.February 18, 1896, No. 554,675, for improvements in rubber- 
tired wheels. Défendant is not a manufacturer, but handles and sells 
rubbei; tires for wheeled vehicles. The patent was before this court 
in Fii-estone Tire Cô. v. Consolidated Rubber Tire Co. (C. C. A.) 151 
Fed. 237. It was held that the patent was valid, and that certain 
tires then before it were infringements. On the application for pre- 
liminary injunction in the case at bar, it appeared that défendant had 
sold tires in ail substantial respects the same as those held to be in- 
fringements in the Firestone Case. The record does not illuminate 
the prior art by the disclosure of any important prior patents or prior 
uses which were not contained in the record in the Firestone Case. 
Upon such a state of facts, the propriety of issuing preliminary in- 
junction is well settled in this circuit; and it is equally well settled 
that appeal from such preliminary injunction brings up only the propri- 
ety of the action of the Circuit Court. The whole cause is not to be 
reopened. That is a matter for considération when the new cause 
cornes to final hearing. Am. Paper P. & B. Co. v. Nat. Folding B. 
& P. Co., 51 Fed. 229, 2 C. C. A. 165 ; Consolidated Fastener Co. v. 
Littauer, 84 Fed. 165, 28 C. C. A. 133. 

The only real question now presented is whether the peculiar history 
of this patent requires a déniai of preliminary injunction in view of 
the récent décision of the Suprême Court in Kessler v. EIdred, 206 
U. S. 285, 27 Sup. et. 611, 51 L. Ed. 1065. As we stated in the 
Firestone Case, the patent was sustained in this circuit by Judge 
Thomas (Rubber Tire Wheel Co. v. Pneumatic Wagon Wheel Co. 
[C. C] 91 Fed. 978); in the Sixth Circuit (Northern District of 
Ohio) by Judge Wing (unreported) ; in the Fifth Circuit by Judge 
Newman (Consolidated Rubber Tire Co. v. Finley R. T. Co. [C. C] 
116 Fed. 629). It was held invalid by the Court of Appeals, Sixth 
Circuit, in Goodyear Tire & R. Co. v. Rubber T. W. Co., 116 Fed. 
363, 53 C. C. A. 583, and in Rubber Co. v. Victor Tire Co., 123 Fed. 
85, 59 C. C. A. 215, and by Judge Anderson in the Seventh Circuit, 
District of Indiana (unreported). A certiorari to review the décision 
of the C. C. A. Sixth Circuit was denied. 387 U. S. 641, 23 Sup. Ct. 
842, 47 L. Ed. 345. The patent was also indirectiy involved in the dé- 
cision of Rubber Tire W. Co. v. Milwaukee R. Works (C. C.) 142 Fed. 
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531. It came before Judge Platt in this circuit' in the Firestone Case 
(C. C.) 147 Fed. 739, and was again sustained, and upon the appeal 
from his décision our opinion in that case (151 Fed. 337) was ren- 
dered. The record at that time before this court besides the testi- 
mony in the cause contained as an exhibit the record which was be- 
fore the Circuit Court of Appeals, Sixth Circuit, in the Goodyear CaSe, 
and ail the opinions above cited were also cited. Commenting upon 
the entire record then presented, this court said : 

"In View of this new aspect of the case, we hâve no reason to doubt that 
on the présent record the Court of Appeals of the Sixth Circuit would reach a 
conclusion favorable to the patent." 

In Kessler v. Eldred, Eldred, the owner of a patent, sued Kessler, 
a manufacturer of electric cigar lighters, in the district of Indiana. 
The court found noninf ringement, and dismissed the bill. Subse- 
quently Eldred sued Kirkland, another manufacturer of similar Hght- 
ers in the Western district of New York, was defeated at circuit, but 
prevailed in the Circuit Court of Appeals. Eldred next sued Breit- 
weiser, a user of Kessler lighters, in the same district. While this 
last suit was pending, Kessler filed a bill in the Northern District of 
Illinois against Eldred to enjoin him from prosecuting any suit against 
any one for alleged infringement of the patent by purchase, use or 
sale of any cigar lighter manufactured by Kessler and identical with 
the lighter in évidence before the court in the first suit. The Suprême 
Court held that the original judgment conclusively settled the right 
of Kessler to manufacture and sell his manufactures free from ail 
interférence from Eldred by virtue of the patent there adjudicated, 
and granted the relief prayed for. Inasmuch as défendant hère is a 
dealer, and as such may wish to sell tires manufactured by the Good- 
year Company which has secured adjudications adverse to the patent 
in the Circuit Court of Appeals, Sixth Circuit, supra, the judge who 
heard the motion at circuit in view of the décision in Kessler v. Eldred 
inserted the following clause in the order: 

"Xothing in this injunctional order shall prevent, or is intended to prevent 
or enjoin, the défendant from handling, using, or selling rubber tires and rims 
covered by the Grant patent, * * * manufactured by the Goodyear Tire & 
Rubber Company, having a right to manufacture, use, and sell such tires under 
a judiclal deeree in a litigation in the fédéral courts in the district of Indiana 
heretofore pending between this complainant and such parties, vvherein it has 
been judicially determined that said Grant patent is invalid and void." 

The complainants cannot now question the propriety of inserting 
this clause, because they hâve no appeal from an order refusing to 
issue injunction, and the clause is a refusai to enjoin tires made by 
the Goodyear Company. Défendant contends, however, that the rés- 
ervation does not go far enough, that défendant should be left free 
to sell any infringing tires made in the Sixth Circuit, or in any cir- 
cuit other than the Second, or that no injunction at ail should hâve 
been issued. Kessler v. Eldred, as the Suprême Court itself remarked, 
was a case of novel impression, and in deciding it that court care- 
fully confined the décision to the single point that the original judg- 
ment was conclusive upon the parties to it. As to the proposition 
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thât such adjudication afforded a défense to Breitweiser in the direct 
suit against him, lit said: "Upon that question we express no opin- 
ion." It would séem that inferior courts should be cautions about 
extending the principle enunciated in that case beyond the hmits 
within which it was there applied. The opinion opens up a new 
subject in pat:ent law practice, and it is désirable, no doubt, that an 
early expression of opinion by the Suprême Court should be secured 
upon a record which will présent its broader aspects, but we do not 
think it wise to certify the question to that tribunal upon this record. 
Besides, that question there is the further one whether upon the merits 
of the whole case the Second Circuit was right in holding the patent 
to be valid and infringed by a manufacturer other than the Goodyear 
Tire & Rubber Company, Should the Suprême Court reach the con- 
clusion that this circuit erred in that respect, the further application 
of the Kessier v. -Eîdred rule would no longer eut any figure in the 
case, and by certifying it now we would hâve unnecessarily vexed 
that tribunal with a moot question. 

It would seem that the rights of ail can be best preserved by affirm- 
ing the order, at the same time directing the circuit court (upon the 
filing of a new bond or the extension of the old one) to suspend the 
opération of the injunction until final disposition of the cause. The 
record at final hearing will be so comprehensive as to présent every 
question, and, when it reaches this court upon appeal, a review of 
them can be secured from the Suprême Court either by certification 
or certiorari. 

The order is affirmed, with the modification suggested as to sus- 
pension. 
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ROSS V. DOWDEN MFG. CO. 

(Circuit Court of Appeals, Eiglitli Circuit. November 4, 190T.) 

No. 2,5G1. 

Patents— Invention— l'oTATO Harvestper. 

Tiie Ross patent, No. t;40,81(i, for an attaclinient to potato Imrve.sters, 
consisting of an auxlliary convoyer liaving a liinged connection ,with the 
frame of the liarvester autl me;nis for ailjnstiiig it vertieally, its purpose 
lieing to asslst in cleauing tlie potatoes before tiiey are dropped upon tlie 
ground, is void for laclv of invention; tlie device being tlie sa nie in prin- 
ciple as the primary cou^-eyer to wbidi it is supplementary and adjusted 
b.y nieans well Ijuowu in the niechauic arts, the production of wliich re- 
quired no more tlian niechaui(-al sliill. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lovva. 

Wallace R. Lane and Robert H. Haines, for appellant. 
William B. Brown and John I. Dille (Brovvn & Dille, on the brief), 
for appellee. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

RINER, District Judge. This is an appeal from a decree entered 
by the Circuit Court for the Southern District of lowa dismissing a 
bill brought for an alleged infringement of patent No. 640,816, granted 
to George M. Ross, January 9, 1900, for an attachment to potato har- 
vesters. Claim 1 of the patent, alleged to bave been infringed by 
the défendant, reads as follows : 

"]. In eombination with a potato liarvester liaving a conveyer to move up- 
wardly and rearvvardly and carry earth and potatoes and dlscliarge them from 
the rear of the conveyer, au auxiliary vertieally adjustable conveyer having 
a hinged connection with the frame of the machine and composed of a séries 
of transversely extended bars adapted to permit the lumiis of earth to be brolî- 
en up as they fall thereon and to pass through said auxiliary convoyer and to 
carry the potatoes to a point of dlscliarge in tbe rear so that they will fall on 
top of the earth, and means for raising and loweriug the rear end of the aux- 
iliary convoyer in the manner set forth for the purposes stated." 

The invention, as described in the speciiications — 

"relates to that class of potato barvesters in wbich the potatoes are conveyed 
over a sieve-like carrier which séparâtes them from the earth and wbich are 
dropped at the rear of tbe machine; and it coiisists of an attachment which 
may be applted to potato barvesters of this class — such, for exaniple, as the 
liarvester illustrated in the patent issued to Ashford T. Dovvden, February 1, 
1887, and numbered ."î.'jT.HO. * * * The object of this Invention is to pro- 
vide means for carrying the potatoes to a point some distance in the rear of 
the endless carrier, so that the brokeii clods and other matter may first fall 
to the ground and then the potatoes be dropped on top of the ground, so that 
they may be readily seen and not be buried by said matter." 

The construction, omitting the numerals, is thus described by the 

patentée : 

"My attachments comprise tvvo flat supporting arms flxed to the sides of 
the macbine-frame to project downwardly and rearwardly, one of them having 
near its central portion a slot, in which an idler is adjustably clamped. At 
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the lower end of each of thèse si(3e pièces a shaft is rotatably mounted, and 
on one end of this sliaf t is a sprocket-wlieel, liaving, a sproclcet eliain passed 
under it, around the said idier and over a sproclfet-wlieel, fixed to the shaft 
(referring- to tti$ shaft on the harvester). Heiice, thls shaft will be constantly 
rotated during tbe advance of tlie machine. A rectangular frame is pivoted 
at its forward lower corner to the said shaft, and said frame extends straight 
rearwardly. A mating frame is pivoted at the opposite side of the machine, 
and in the rear lower corner of this frame a shâf t is fixed, which serves 
to clamp the rear ends of the said f rames together and which provides a bear- 
iiig for the sprocket-wheels which are rotatably mounted thereon. An endless 
conveyer, çomposed of a séries of transversely-extended rods having intégral 
hôoks ' eXtehding at right angles from their ends and interlocked, is passed 
over the said sprockets and also over the sproekets fixed to the shaft. Thus an 
auxlliary conveyer is provided to extend from a point in the rear of the con- 
veyer and a considérable distance rearwardly to the point of discharge. Means 
are provided for raisiiig and lowering this frame, so that when the front end 
of theharvester is elevated the said conveyer will not rest upon the ground. 
TheSe means comprise a lever, fulcrumed to a part of the machine-frame and 
extended straight upwardly at one side of the driver's seat. Attached to this 
lever is a gravity-actuated pawl, which is operated by the bell-crank lever, 
adjacent to the handle of the lever. A segmental-rack is fixed to the machine- 
frame adjacent to the pâwl. A rod is adjustably connected with the lever and 
attached to the forward upper corner of the frame. Ilence, when the said 
lever is moved forwardly the rear lower corner of the frame will neœssarily 
be raised." 

It wiil be noticed that the claim in controversy calls for a œnveyer 
to move upwardly and rearwardly, having a hinged connection with 
the frame of the machine, çomposed of a séries of transversely-ex- 
tended bars adapted to permit the lumps of earth to be broken up as 
they fali thereon and to pass through the conveyer and to carry the po- 
tatoes to a point of discharge in the rear, so that they will fall on top 
of the earth. It also calls for a means for raising and lowering the 
rear end of the conveyer, "in manner set forth for the purposes stated." 
When we refer back to the spécifications, we find that thèse means 
for raising and lowering the conveyer are two rectangular mating- 
frames, a lever, a Connecting rod attached to the lever having an arm 
at the opposite end to the lever, and a pivotai mounting of each mat- 
ing frame at its lower front corner at a point adjacent to the ground. 

The testimony shoWs that the conveyer itself is identical in every 
particular with the conveyer on the Dowden harvester, referred to in 
complainant's patent, which bas been in use for many years. It is at- 
tached in the same way and driven by the same driving wheels, using 
the same conveyer chain, runs in the same manner and in the same di- 
rection and is used for the same purpose, namely, to separate the dirt 
from the potatoes, so that it cannot be said that there is anything new 
in the conveyer itself. Hence, if there is any infringement, it must be 
in the method of Connecting the rear conveyer with the machine, or 
the method of adjusting it. 

Complainant's device has a hinged connection with the main ma- 
chine, or harvester, and the means for raising and lowering the con- 
veyer, ; set forth in the spécifications, consist of the frame, rods, the 
arch-iiars, the lever, carrying-pawl, and rack adapted to engage the 
pawl and means of releasing. the pawl; while in the Dowden device, 
complained of, the rear conveyer is supported on the main machine by 
bosses, and is fastened in place by bolts extending through the main 
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machine-frame and by aid of cast iron washers held in position, then 
by rods extending from the seat arch to near the rear end of the con- 
veyer and there fastened by bolts to the side plates of the conveyer. 
Both ends being- bolted, the rods act as a support for holding up the 
conveyer. Thèse rods in connection with the uprights form trusses 
and make a rigid and firm support for the auxiliary carrier. It will 
thus be seen that no lever or means are provided for raising and low- 
ering the Dowden device while the machine is in opération. It is 
contended, however, on behalf of complainant, that the device dis- 
closed by the Ross patent has ail the éléments of the claim in contro- 
versy; that it comprehends broadly an old élément, namely, the main 
elevating conveyer, the new elevating or endless carrier conveyer of 
the type referred to in the claim, and also two forms of mechanism by 
which the raising and lowering of the rear conveyer is effected— first, 
the, lever and its attachments; second, the use of adjustable rods, with 
holes in the upper ends of the rods engaged by bolts on the harvester, 
and by adjusting which the rear conveyer can be raised or lowered; 
that as to the adjustable feature of his device he is entitled to a libéral 
construction of his claim. There can be no doubt but that the com- 
plainant's device is a patented combination, and, as such, we think, it 
falls within the rule announced in the Cornplanter Case, 90 U. S. 218, 
23 L. Ed. 161, in which it is said that the words, " 'substantially as and 
for the purpose set forth,' throws us back to the spécification for a 
qualification of the claim, and the several éléments of vi'hich the corn- 
bination is composed. * * * The claim thus limited is considerably 
narrowed in its opération. It is substantially for a combination of the 
material parts of the entire machine, and no one can be said to infringe 
it who does not use the entire combination." 

In the case of Erie Rubber Co. v. American Dunlop Tire Co., 70 
Fed. 58, 16 C. C. A. 632, the court said : 

"And hère it may be remarked that, in applying the doctrine of équivalents, 
a distinction is made between inventions of spécifie déviées and inventions of 
combinations. In a simple invention the range of équivalents is niuch wider 
than in a combination. In the former a change which vi'ould be held to be a 
substitution of équivalents may in the latter be considered to be an introduction 
of a new idea of means." 

Applying thèse rules to the case before us, we think it may well be 
doubted whether there was any infringement of the Ross device. 

However this may be, we prefer to rest our décision upon the 
ground that there is no invention in complainant's device. While it 
probably cleans the potatoes a little better, by reason of the fact that 
the potatoes bave to travel further before being deposited upon the 
ground, yet the process by which it is operated is substantially the same 
as the conveyer in the harvester itself and other devices well known 
to the art, long prier to the date of complainant's patent. Mr. Carter, 
complainant's expert, testified that: 

"In this connection it will also be remembered that lever, pawl, and ratchet 
devices, such as the Ross patent more speclfleally discloses, are commonly em- 
ployed in the agricultural implement art, as a convenient means of obtaining 
adjustments of ail sorts, while the expédient of employlng a séries of holes of 
which any one may be engaged by a boit Is also common In this art where ad- 
justability is desired. So that the substitution of the one for the other or the 
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employment of both together or eitliei" sépara tely can searcely be regarded as 
more than à miitter of ordinary mechanical skill on the part of the builder of 
the machine. Nor would tlie substitution or sélection of any other suitable or 
well-linown adjUstiiig device or adjustable connection in siuiilar relation re- 
quire the exorcise of anything more than such mechanical skill." 

As already sug-gested, in the adjustment of this conveyer, complain- 
ant has simply taken the endless chain transverse-rod conveyer ex- 
tending rearwardly and upwardly of the Dowden harvester and ap- 
pHèd to it an adjustable feature in common use by every mechanic, and 
also described in the patent of the Hoover conveyer and the Reuther 
conveyer for potato harvesters offered in évidence, and, combining 
them, has made his conveyer. That is, he has taken the Dovi'den ma- 
chine and auxihary conveyer and substituted the vertical feature of the 
other machine mentioned for that used by Dowden, and has taken the 
transverse rods used in the Dowden harvester and substituted them for 
the longitudinal rods of the Dowden rear conveyer. We do not think 
this constitutes invention. As was said by Judge Philips in the case of 
Tiemann v. Kraatz, 85 Fed. 439, 29 C. C. A. 259, after reviewing the 
cases: 

"Ail are agreed that there must be originalité' of conception, which 
springs spontaneously, and not 'by a necessity of human reasoning in the 
minds of those who became acquainted with circumstances witb which they 
had to deal.' It results logically from this idea that it is not invention to 
produee a device which a skilled mechanic, upon suggestion of what was re- 
quired, would produce, espeeially so when he is aided in the work of construc- 
tion by devices and appliances lu practical use pregnant with suggestions of 
larger and better use. In this day of increasing demand for new and en- 
largèd mechanical aiipliances, the flrst natural resuit is the production of a 
large class of skilled and experieneed mechanics and artisans; and, second, a 
more studious and constant development in applied mechanics. And, as 
such advance plainly points out to the attentive and assiduous workman the 
natural, larger, practical adaptation of existing, known mechanical devices, 
to invest each one of thèse developments with the immunity of a monopolizing 
patent would not only be a perversion of the term 'invention,' but would utter- 
ly extinguish the doctrine of mechanical équivalents." 

The rear conveyer of complainant's patent is, as we view it, nothing 
more than an extension or continuation of the conveyer on the Dow- 
den harvester, and the only différence between the method of vertically 
adjusting the conveyer (leaving out of considération the lever) be- 
tween the Ross device and the Dowden device hère complained of is 
that the Ross device is adjusted by means of holes in the rods, sup- 
porting the frame attached to the main harvester, engaged by bolts on 
the harvester, while in the Dowden device the truss, or rods, support- 
ing the conveyer are connected at the rear end of the frame by bolts 
which can be placed in différent holes in the side plates. It is denied 
by the défendant that thèse holes at the rear of defendant's conveyer 
are used for the purpose of vertical adjustment; but, conceding that 
they can be and are so used, we do not think that either method in- 
volves patentable invention. Where ad j ustability is desired, such 
means as a séries of holes in the supporting rod of a carrier, any one 
of which may be engaged by a boit on the main machine, would at 
once suggest itself to a skilled mechanic. Such means had been used 
in the agricultural implem'ent art, where a rear conveyer was required. 
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long prior to the date of the Ross patent, such, for instance, as the 
rear conveyer or straw-stacker, attached to threshing machines and 
other agricultural implements. In our judgment "he produced no 
new resuit, or any improved method of producing the old resuit." 
Voigtmann v. Weis & Ridge Comice Co., 148 Fed. 848, 78 C. C. A. 
538. In Smith v. Nichols, 21 Wall. 112, 22 L. Ed. 566, it is said : 

"But a mère carrying forward or new or more extended application et the 
original thought, a change only in form, proportions or degree, the substitution 
of équivalents, doing substantially the same thing in the same way by substan- 
tially the same means with better résulta, is not such invention as will sustain 
a patent. Thèse rules apply alike, whether what preceded was covered by a 
patent or rested only in public knowledge and use. In neither case can there 
be an invasion of such domain and an appropriation of anythlng found there. 
In one case everything belongs to the prior patentée, in the other, to the pub- 
lic at large." 

It is contended by the complainant that the sale of Dowden harvest- 
ers greatly increased as a resuit of the use of the rear conveyer, and 
there is évidence in the record tending to support his contention ; but, 
as we view the case, this argument avails nothing to the complainant, 
because no extent of use can supply the want of actual invention. 

The decree dismissing the bill is affirmed. 



NATHAN MFG. CO. v. DELAWARE, L. & W. R. CO. et al. 

(Circuit Court of Appeals, Second Circuit November 7, 1907.) 

No. 15. 

Patents— Invention— LuBRicATOB fob Locomotive ENaiNKS. 

The Woods patent, No. 645,026, for a lubricator to supply oll to tbn 
valves and cylinders of locomotive engines, claims 1 and 2 which cover 
broadly means by which the feed is increased when the throttle is open 
and decreased when the throttle is closed by the use of two distinct pas- 
sages, one constant and one shifting in size by the automatic action of a 
valve governed by the steam pressure, in view of the prior art, which showa 
a single passage made larger or smaller by the movement of a valve, and 
especially of the McCoy patent, No. 179,585, are void, as broader than the 
invention. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

The bill is in the usual form, charging infringement by the de- 
fendants (respectively, user and manufacturer) of complainant's pat- 
ent No. 645,026, issued to one Woods March 6, 1900, for an improve- 
ment in lubricators. 

For opinion below, see 146 Fed. 352. 

George S. Payson (John B. Corliss, of counsel), for appellants. 
Edmund Wetmore, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The lubricators with which the patent is con- 
cerned are those which supply oil to the valves and cylinders of loco- 
motive engines, which are continually surrounded by an atmosphère 
of steam, and which are therefore not accessible while the engine is in 
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Opération. They include a réservoir of cil, which is fed forward uni- 
formly and continuously to the parts of the engine where it is required. 
The type of lubricator to which complainant's device is applied is what 
is known as "hydrostatic," because it dépends for its opération on the 
force exerted by a column of water. 

An illustrative drawing which is found in complainant's brief will 
make a condensed description of the opération of lubricators of this 
type more intelligible. 

£>TEAM BOILEfî, 




v7/i'/.f//^// ^ ///^^ / / / ^//<>//^////A 



Steam from the boiler is admitted through the steam pipe, A, into 
the condenser, B, where it condenses into water which flows through 
the water pipe, D, into the bottom of the oil réservoir, C. As it rises 
therein it lifts the oil till the latter flows over the top of the oil tube. 
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E. and down the same to the bottom of the sight feed glass, F. This 
glass is filled with water of condensation. The oil rises through it drop 
by drop, and, accompanied by the steam, flows out through the smaîl 
or "choke" passage, H, into the oil or tallow pipe, J, and thence to the 
steam chest and cylinder of the engine. The equalizing pipe. G, leads 
steam at boiler pressure from the steam pipe or condenser to meet the 
discharge end of the body of water and oil contained in the condenser 
and réservoir and the Connecting channels to the exit at the choke 
passage. When the fuU head of steam is admitted to the cylinder from 
the boiler, as when the engine is running at fuU speed, the tallow pipe 
is full of steam at boiler pressure. When, however, the steam is shut 
off from the cylinder, as when the engine is running down a steep 
grade or slowing up tp stop at a station, the pressure in the tallow pipe 
is much reduced, and the oil which is entering the receiving end of 
the tallow pipe through the choke passage with boiler pressure behind 
it has a tendency to be forced in in much larger quantities than when 
the tallow pipe is filled with steam at boiler pressure. This produced 
unfortunate results, which need not be detailed. The problem pre- 
sented was this : If the choke passage were made large enough to in- 
sure a flow of oil when there was full back pressure in the tallow pipe, 
it would be liable to allow an excess of oil when the steam was shut 
off from the tallow pipe. Indeed, in the latter case the oil might be 
sucked through the choke passage so rapidly as to empty the réservoir. 
Complainant concèdes that this difficulty had been recognized and 
means devised to meet it before Woods' invention, and contends that 
what Woods did was to invent a new and more efficient means for 
accomplishing this purpose. 

Turning now to the patent, we find this statement : 

"Owing to the fact that the steam supply for the lubricator cornes direct 
from the boiler, it is évident tliat the eseape of steam and oil through the 
upper sight brackets Is practically continuous, even though the throttle valve 
be closed and the engine motlonless. It has Iseen found, however, that when 
the throttle valve is opened and steam admitted to the steam chest the small 
volume of steam passing through the nozzles condenses wlthin the oil pipes, 
resulting in a reduced pressure therein. The reduced pressure is not sufli- 
cient to reslst the back pressure of steam from the steam chest, with the resuit 
that the feed of the lubricator becomes irregular and eventually stops alto- 
gether. It Is the object of my invention to overcome this effect in a simple 
and reliable manner. To this end I combine with the lubricator and the oil 
or tallow pipe leading therefrom to the cylinder, » • » through which 
pipe there is a constant flow of steam and oil in limlted quantity to the cylin- 
der through the usual plug or nozzle, or its équivalent, a valve or piston plug, 
preferably of the differential tyi)e, eontroUing a steam passage from the lubri- 
cator side of the apparatus to the tallow pipe and adapted to be operated by 
the back pressure from the cylinder. * * * Xhus not only is the back pres- 
sure from the cylinder neutralized or equalized by the additional volume of 
steam admitted at the lubricator end of the tallow pipe, but the oil feed Is 
increased also. In other words, the feed is increased when the throttle is 
open and decreased when the throttle is closed, because In the latter case the 
oil can pass through the small constantly open choke passage or plug only. 
Thèse features, broadly considered, are not new with me, as a lubricating ap- 
paratus embodying said characteristiea Is shown and described in Unltect 
States patent No. 267,430, granted to B. J. Hoffman on January 14, 1882." 

The patentée then describes in détail the "piston plug, preferably of 
the differential type" above referred to. It is a longitudinally moving 
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valve provided with a restricted constantly open port or passage (the 
choke passage) through it, for a continuons supply of steam and oil 
in minimum quantity from the lubricator to the tallow pipe, and with 
additional ports or passages (distinct and separate from the con- 
stantly open minimum supply port) which are open for the passage of 
an additional supply of steam or steam and oil only when the piston 
valve is operated to move by the back pressure from the cylinder. 
Thus the piston valve, so far as its restricted, constantly open passage 
is coîicerned, corresponds in function to the choke plug usually em- 
ployed at the lubricator end of the tallow pipe, while, so far as its ad- 
ditional ports are concerned, it is a valve which controls said ports and 
opens thefn only when operated so to do by back pressure from the 
cyHnder. After describing in détail the structure and opération of 
this form of valve, the patentée says : 

"I believe myself to be the first to hâve devised a lubricating apparatus 
provided with suitable cylinder and equalizing pipe connections wherein the 
duet Connecting the lubricator and the steam ehest at any point in the length 
of the duct is provided with a minimum supply choked passage, a relatively 
larger by-passage sei}arate and distinct fropi the minimum supply cholœd 
passage, and a valve (or eontrolling said by-passage automatically operated by 
variations of pressure within the duct." 

The daims in controversy are : 

"1. In a lubrieating apparatus provided with suitable boiler, ej'linder, and 
equalizing pipe connections, and in combina tion with the lubricator and the 
steam chest or cylinder, a duct Connecting the same containing a minimum sup- 
])ly choked passage, a relatively larger by-passage, separate and distinct from 
the minimum supply choked passage, and a valve for eontrolling said by-passage 
automatically operated by variations in pressure within the duct at the times 
and in the manner substantially as hereinbefore set forth. 

"2. In a lubrieating apparatus provided with suitable boiler, cylinder, and 
equalizing pipe connections, a casing commuuieating with the delivery end 
of the lubricator, provided with a choked or very small permanently open pas- 
sage for continuons flow of steam and oil in restricted quantity from the lubri- 
cator to the steam chest, and with a valve-controlled by-passage separate and 
distinct from the minimum supply passage, for permittiug an increased flow of 
steam and oil from the lubricator through the casing into the steam chest^ 
substantially as hereinbefore set forth." 

The second claim refers substantially to the same éléments as the 
first claim, and dififers from the same in language accentuating more 
particularly that the casing is provided with a choked or very small 
permanently open passage and with a valve-controlled by-passage sep- 
arate and distinct from the minimum supply passage. It does not 
state how the eontrolling valve is operated. As will be noted in the 
above excerpt, Woods admits that certain features of improvement, 
broadly considered, are not new with, him, but found in Hofïman's 
patent. Défendants' expert refers to Hoffman to and Schmitt (No. 
334,353) as "containing each the éléments of the combination set forth 
in the iirst claim combined in substantially the same way." We are 
not persuaded to accept his theory of the opération of the Schmitt de- 
vice, and therefore will discuss the Hoffman patent only. Hoffman 
and Woods both struggled with the same problem and sought to solve 
it by différent means. Hoffman states that problem in his spécifica- 
tion, as follows: 
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"Ivocomotive engines vary * * * greatly ami foustaiitly in tlie stoniii 
pressure. When goliig down grades steam is sliut off wholly, and betweeu 
tliis and tUe full liead tliere are ail iiiteriiiediate degrees of pressure. This 
great and perpétuai variation prevents the use of tlie ordinary steam feed. 
Hence it happens that when the steam is shut olï the englue runs witliout that 
lulirication whioh the nioisture of the steam supplies, and in conséquence, net 
(mly is the luhricatiim less uniform, but nioi-e oil is needed. ïo overcome this 
irregularity of steam pressure and to i)roduce a uuiforni and constant steam 
feed of the lubricant are my objects in the invention set fortli. Jly invention 
cousists iiriucipally of a constant steam feed lubrication in connection with 
an englue subject to variable work. It consists, further, of an autoniatic 
valve and an arrangement of steam pipes in relation to the lubricator, the 
steam boller, and the cylinders, whereby the back pressure of the steam In the 
cylinder is made to regulate the flow of steam which carries the lubricant to 
the working parts of the engine." 

Figure 3 of the patent drawings shows 
Hoffman's device. 

Steam cornes from the boiler through 
pipe 3, and oil from the oil réservoir 
through pipe 2, into the valve chamber 
above the valve; thence it passes through 
ports, h, h, by a single passage to the 
tallow pipe, 1. This single passage is 
lettered, o, through which the valve stem 
moves up and down. When back pres- 
sure is eut off the valve, f, moves 
down, obstructing the ports, h, so as to 
reduce the flow through them. When 
steam is again admitted to the cylinder 
(and tallow pipe) the back pressure and 
the spring lift the valve uncovering the 
ports, h, h, and enlarging the passage for 
the oil. Thus, in the words of Woods' 
spécification, "the feed is increased when 
the throttle is open and decreased when 
the throttle is closed," and, "broadly con- 
sidered," a means for overcoming the ex- 
isting difficulty is shown. The means dif- 
fers from Woods', however, in what ap- 
pears to be an important particular. As 
indicated in the drawing (Fig. 3) it would seem to be possible for the 
valve to be forced by boiler pressure down so far as to close the ports, 
h, h, completely, so that there would be no fixed minimum passage at 
ail. Complainant contends that the Hofïman patent should be so con- 
strued, but we are not inclined to accept such construction. The spéci- 
fication States that "when the locomotive is stiU this valve is set for a 
certain amount of flow," and it is apparent that the threaded supple- 
mental stem, m, may be set at such an élévation that, when the valve 
stem abuts upon it, the valve is checked in its descent so as to leave a 
predetermined minimum passage. This method of predetermination, 
however, seems to be objectionable. Complainant's expert, a practical 
locomotive engineer testified : 

"By tedious experiments, manufacturers of lubrlcators hâve determined the 
proper and useful size for the i>ermanently open minimum supply ehoked 
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passage whioh under ordinary variations of pressure during the service of a 
locomotive engiije will enable tlie lubricator to doliver to the steam cliest and 
cylinders of the engine the oil at a practically uuiform rate. No useful re- 
sult can be obtained by deereasing the size of the minimum opening below the 
size determined by the manufacturer; but, on the other hand, a very slight 
Inerease in the size of the minimum opening will cause the lubricator to de- 
liver oil in wasteful quantities when the throttle is closed. * * * It is a 
well-recognized necessity on the part of railfoads to maintain the ehoke plug 
of a lubricator forming the minimum supply passage of the size as determined 
ajid supplied to tliem by the mauufacturers, and some raiiroads hâve estab- 
lished quite elaborate means and issued very strict instructions" to that end. 
"I thinlj, for thèse reasons, that the adjustment of an important passage like 
that of the choke plug cannot be left to the judgment of the operator, and 
that a device which would dépend upon sueh adjustment is unreliable and im- 
praeticable." 

Theré is corroborating testîmony, and none which substantially con- 
tradicts thèse statements. Manîfestly the Woods' valve, which has one 
fixed, predetermined, minimum passage through it always open, and 
other separate and distinct passages through the valve which are 
opened or shut as its position shifts, is a distinct means of regulating 
the flow of oil from that shown in Hofifman. Quite possibly it is an 
improvement on Hoffmaii, and, for anything shown in this record, it 
appears to présent patentable novelty. That précise means is an élé- 
ment of claims 3, 4, 6, ând 6. Thèse claims were the only ones asked 
for when application was filed. The broader claims 1 and 2, and the 
broad statCment of invention at the close of the spécification, were in- 
serted while the application was pending in the Patent Office. 

The device of the défendant differs from the "piston plug, prefera- 
bly of the dififerential type," which is shown in Woods' patent. The 
predetermined minimum passage does not pass through the valve, but 
is eut through the wall of the casing. Near it, also through the cas- 
ing, is eut another passage, the larger one, which is opened and closed 
by the movement of a bail valve, which is f orced over the mouth of the 
passage by direct boiler pressure, when back pressure is withdrawn, and 
which, when back pressure is restored, rolls oiï its seat by gravity. 
Complainant does not charge infringement of the last four claims, and 
défendants concède that they infringe the first two claims, if thèse are 
held valid, for they cover broadly the two passages separate and dis- 
tinct, the larger one automatically controlled by any kind of valve. 
We hâve reached the conclusion that Woods was not entitled to thèse 
broad claims in view of the state of the art. 

Défendants refer to three patents (Stewart, 125,704; McCoy, 179,- 
585 ; and McCoy, 261,166), the first and third of which we do not find 
especially persuasive. The earlier McCoy patent, however, shows an 
oil réservoir from which the oil flows into the steam pipe through two 
passages, of which the minimum, predetermined in size, and never in- 
creased or diminished by the motion of the valve, is drilled through the 
valve itself. The other larger passage, separate and distinct from the 
minirnum, is opened and closed by the valve movement. This patent 
is in the lubricator art; but défendants contend is not a good réf- 
érence, because it is concerned with a différent class of apparatus, 
known as "displacement lubricators." In thèse the steam enters and 
the oil flows out through the same. pipe. The opération dépends upon 
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the pulsation of pressure of the steam in the space of the lubricator. 
When the pressure is at the highest point a certain quantity of steam 
flows from the space to be hibricated into the lubricator, and is there 
condensed. The water of condensation, falling to the bottom of the 
oil chamber, displaces an equal quantity of oil, which, when pressure 
in the steam space is reduced, flows from the lubricator to this space. 
Thus oil is fed in regulated quantities, the quantity depending on the 
number of pulsations per minute, and the adjustment of the parts. 
McCoy drilled his smaller passage through the valve plug primarily 
for the purpose of pouring cold oil through it when the entire appara- 
tus was eut ofï and the top renioved ; but study of the structure seems 
to indicate that when the steam is on hot oil will flow through it, as 
well as through the larger passage, which is opened and closed as the 
valve flutters upon its seat. 

We are not satisfied from the rebuttal testimony of Kaczander (com- 
plainant's expert) that it will not flow in this way. The most that he 
says is that the small passage would hâve to be made so large that there 
would probably be a waste of oil. But that does not eliminate this pat- 
ent from the prior art. No doubt Woods' device is much more effica- 
cious; but so far as that efficiency dépends on the use broadly of two 
distinct passages, one constant and one shifting in size, instead of a 
single passage made larger or smaller by the movement of a valve, he 
cannot, in view of what McCoy showed, hold the art tributary to him- 
self, however dift'erent may be the arrangement of parts which others 
use to regulate the ports. For thèse reasons, we are of the opinion 
that claims 1 and 2 are broader than the patentee's invention and can- 
not be sustained. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to dismiss the bill. 



AIKEN V. NATIONAL, TUBE CO. et al. (two cases). 

(Circuit Court, N. D. Oliio, E. D. August 6, 1907.) 

Nos. 6,877, 6,986. 

Patents— Validity and Infkingbment— Appaeattjs fob Conveyino Métal 
Plates. 

The Alken patents, No. 4.50,300. for an apparatus for conveying and 
cooling métal plates, and No. 492,!>.'jl, for an apparatus for straightening 
métal plates, together cover a comblnation of parts, which, co-acting and 
operating successively as to each particular plate, eonvey the plates from 
the rolls In a mill to the trinuiiing sbears, straightening and cooling them 
on the way. The conibinations are new and useful, and the patents dis- 
close Invention ; also held infringed. 

In Equity. On final hearing. 

Christy & Christy and Kline, Toiles & Goff, for complainant. 
J. Snowden Bell and James I. Kay, for défendant. 

TAYLER, District Judge. Thèse two cases, heard together, are 
brought charging infringement of patents Nos. 450,360 and 492,951, 
issued April 14, 1891, and March 7, 1893, respectively, to the com- 
plainant. The first is for an apparatus for conveying and cooling 
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métal' plates, the second for an apparatus for straightening métal 
plates. If thèse patents are valid, the défendants are undoubted in- 
fringers. 

A prior patent, novv expired, was issued to the complainant for a 
method of cooling métal plates, and it is one of the contentions of the 
défendants — perhaps the chief contention — that, if any rights were 
ever acquired by complainant in connection with this process, it was 
by virtue of that early patent. If we consider the history of the art 
of handling large métal plates from the time they leave the roUs until 
they reach the shears, where they are trimmed and eut to suitable 
lengths, we find it as shown by the three patents of Aiken about as 
follows : Prior to Aiken's first patent, issued in 1887, it had been 
the common custom to place thèse large plates, as they came hot from 
the rolls, one on top of another in piles or on cars, and there to per- 
mit them to remain until cool enough to be handled, when they were 
taken to the shears to be trimmed. As they were rolled in différent 
sizes, they would, when thus piled, cool unequally, with the resuit 
that warping and distortion would occur, and thereby cause large 
waste in the shearing. To obviate this difficulty, the device covered 
by the patent of 1887 was invented. With the question of its novelty 
we are not now concerned. Briefly stated, Aiken's method illustrat- 
ing his patent of 1887 for cooling métal plates was this : When the 
plate had made its last pass through the rolls, it was delivered upon 
what hé called a "roller," or feed table, extending from the rolls to 
the shears. This table was simply a séries of rollers at suitable dis- 
tances from each other, and operated b)^ proper mechanism. The 
plate having been delivered on to the roller table, the rriUers, revolving 
at slow speed, carried the plate slowly along to the shears. In its 
progress the plate was exposed to the air on ail sides, and as it was 
never stationary, and the points of support were constantly changing, 
it had no opportunity to bend or buckle by its own weight even if hot 
enough to do so. The resuit claimed was a uniform cooling. If, 
when the end of the table was reached, the plate was not sufficiently 
cooled, the rollers were reversed, and the plate was carried back and 
forth until suitably cooled. This device was sufficient for its immé- 
diate purpose, but it required considérable space longitudinally, and 
it did not suitably dispose of the plate either by keeping it out of the 
way of its successor or by conveying it to the shears. To meet this 
difficulty the patent of 1891 — the first patent in suit — was taken out. 
This patent covered a "table for conveying and cooling" métal plates. 
The device consisted of the combination of two conveying tables pro- 
vided with driven rollers, and extending substantially parallel to each 
other, one table leading from the rolls and the other table leading to 
the shears, with transfer mechanism adapted to transfer the plates 
from one table to the other, and giving opportunity to cool the plate 
while being thus transferred. The transfer mechanism is simple in 
its opération, though complicated in its détails. ■ The gênerai opéra- 
tion of the apparatus is as follows : The plate, having made its last 
pass throvigh the rolls, is conveyed on to the roller table as in the 
previous device, and, while there, carried back and forth until suffi- 
ciently stiffened and the warped and buckled portions straightened. 
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Then the transfer mechanism is put into opération. Heavy endless 
sprocket chains passing from the outside of the first roller table over 
to the shears table are elevated so as to lift the stifïened plate above 
the roUers, and carry it at such speed and in such manner as may be 
desired over to the shears table, where, by lowering the chains, the 
plate cornes to rest, thereafter to be carried along this table to the 
shears. I hâve not attempted to do more than sketch in outline this 
device and its opération. Its relation to the preceding patent is appar- 
ent, and its development obvious. 

But something remained yet to be donc before satisfactory results 
could be accomplished. The practice of carrying the plate back 
and forth while it cooled enough to lose plasticity was, as we see it 
now, a waste of time, of space, and of power. So, also, the work of 
straightening thèse heavy and very hot plates could be done but im- 
perfectly and with great inconvenience under the conditions thus 
existing. Then came the patent of 1893, the second patent in suit. 
The idea of this improvement developed along with the development 
of the patent of 1891, but no necessity for working drawings then 
arose, and the application for the patent was delayed until June, 1892. 
The' opération of the complainant's device as made under this last 
patent, in combination with the preceding patented device, is sub- 
stantially as foUows: The plate or sheet, having passed from the 
rolls, cornes to rest on the first, or feed, table as in the device made 
under the first patent in suit. Parallel to and inside of the feed table 
is a straightening table. This is built up in sections with a flat surface 
and transverse gaps. On the outer edge of the table is a continuous 
fîange or rib. This flange forms the stationary abutment of the 
straightening mechanism. The endless chains and guides between 
the roUers of the feed table, being raised, lift the plates above the 
level of the straightening press. The supporting chains are then put 
in motion, and carry the plate to a point over the press upon which 
it is lowered and deposited by depressing the chains. Then, by suit- 
able mechanism, movable heads are projected simultaneously against 
the plate, and force it edgewise against the flange or rib forming the 
stationary abutment, thereby straightening the edges and bringing 
them into proper alignment. The movable heads are then loosed, 
the chains and guides operating through the transverse openings are 
raised, the plate is lifted, and by the transfer movement of the chains 
carried over the flange and toward the shears table. In practical 
opération, when one plate is laid on the straightening table, a second 
plate follows it into position on the feed table, and, as the first plate 
leaves the straightening table, the second takes its place, and a third 
takes the place of the second on the feed table. The transfer mech- 
anism heretofore described carries the plates over to the discharge 
or shears table. 

Différent steps of the opération therefore are performed simultane- 
ously upon a succession of plates, so that the machine is, in fact, op- 
erated step by step upon an indefinite séries of plates as fast as they 
come from the rolling mill, the chains being moved each time for a 
distance a little more than the width of each plate, and the space be- 
tween the straightening table and the discharge, or shears table, is 
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occupied by a séries of plates lying almost edge to edge, which are 
gradually cooled upon the open bed. When we look at this apparatus 
as a whole, it seems very simple and almost obvious; yet no one had 
before accomplished what Aiken accomplished by it. 

Hère w.as a situation to be met. Plates were to be rolled and 
sheared. If they were small or not numerous, no serions problem 
presented itself. Of course, it was perfectly apparent that between 
the rolHng and the shearing they must cool at least enough to be rigide 
and at some stage they must be straightened. It is quite as apparent 
that the time to straighten them is when they are measurably plastic. 
But nothine could be more difficult to handle than a red-hot plate of 
great weignt; and it must be handled as well to keep it out of the 
way of the endless procession of its successors as to cool and straighten 
it. And se- thèse two last Aiken patents completely met this situation 
and solved the problem; for they permit ail of thèse essential processes 
to be carried on, and their perfect results to be achieved without aa 
instant's delay, without the slightest interférence by one plate with 
another and practically automatically. The capacity of a mill has 
been multiplied many times. Plates weighing several tons can be 
handled and one man opérâtes the entire mechanism. Such vast in- 
crease in the capacity of a mill's output, due to this simple device 
and arrangement of co-ordinate opérations, furnishes the highest évi- 
dence of the value and of the propriety of a patent. The resuit has 
been a practically universal récognition and use. This is the first 
infringement. 

The foUowing may be said to fairly enumerate, in a nontechnical 
way, the éléments of the second patent, which combined co-act to 
produce the desired resuit of safely, economically, and expeditiously 
delivering to the shears a rolled plate in suitable condition to be 
sheared : (1) A feed table comprising driven rollers. (2) A straight- 
ening bed, having transverse gaps. (3) A conveying table leading to 
the shears. (4) ÎÉndless conveying chains extending between the roll- 
ers of both tables, and through the transverse gaps of the straight- 
ening bed, from the outer side of the feed table to the outer side of 
the shears table. (5) Mechanism for lifting the conveying chains 
so as to engage and support the plates. (6) Mechanism for moving 
the conveying chains, while supporting and carrying the plates, from 
the feed table to the straightening bed, and from the straightening 
bed to the shears table. (7) The distance and time of travel between 
the feed table and the shears table (the straightening bed being suit- 
ably interposed) so graduated as to permit sufficient cooling of the 
plate before it reaches the shears. Translated into ordinary terms, 
we find that the effîciency and novelty of thèse devices dépend upon 
the arrangement of their several parts, constituting the method of 
handling hot plates between the rolls and the shears; the things nec- 
essary to be donc in this interval being : First. To so cool the plates 
while in a plastic condition that they will not bend. This is done by 
conveying them upon moving surfaces, and constantly changing the 
points of contact. Second. To straighten the plates which are nat- 
urally more or less bent and crooked from passing through the rolls. 
Third. To continue the cooling process after the plastic state has been. 
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passed, so that there will be uniformity in the cooling. Fourth. To 
so handle the plates that during ail of thèse processes the plates will 
keep out of each other's way so as net to interfère with the continuons 
opération of the rolls, and also so as to progress constantly towards 
the shears. From this enumeration of éléments, ail acting to produce 
the final resuit, it seems to be very clear that we hâve hère no mère 
aggregation of éléments, but a spécifie operative arrangement of 
mechanism both new and useful. This reasoning applies to both 
patents, considering the separate functions of each. In the last patent 
there was not merely a new form of straightening bed, not merely 
a placing of that bed in juxtaposition to the other parts of the mech- 
anism, but it was mechanically combined and operated with it. As- 
suming that my conception of this mechanical co-ordination is right, 
the authorities in support of the position hère taken are numerous and 
undisputed. 

I find both patents valid, and that the défendants infringe. 

Decrees may be entered accordingly. 



SAN PEANCISCO SAVINGS UNION et al. v. WESTERN ASSUR. 00. OF 

TORONTO. 

(Circuit Court, N. D. Califomia. December 2, 1907.) 

No. 14,162. 

IKSUEANCE— Conditions in Policy— Time foe Proving Loss. 

Wliere an Insurance contract contained a condition printed on tlie baclc 
of tlie policy that "no suit or action on tliis policy for the reeovery of any 
daim shall be sustainable in any court of law or equity until after full 
compiiance by the inmired with ail the forcgoing requirenients," and 
among such requirements was one that proof of loss should "be made 
within sixty days after the flre unless such time is extended in writiug," 
a complaint on the policy does not state a cause of action wliich shows on 
Its face that proof of loss was not made uutil six months after the flre, 
and allèges no extension of time nor waiver. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
1330-1334.] 

At Law. On demurrer to complaint. 

Pillsbury, Madison & Sutro, for plaintififs. 
Corbet & Selby, for défendant. 

VAN FLEET, District Judge. Défendant bas demurred to the 
complaint for want of facts to constitute a cause of action. The ac- 
tion is one to recover on a policy of fire insurance ; the policy being 
pleaded in full. One of its provisions is that it is made and accepted 
subject to the stipulations and conditions printed on the back thereof, 
and among those conditions is a stipulation requiring proof of loss 
thereunder to be made to the company "within 60'days after the fire^ un- 
less such time is extended in writing" ; and the final one provides that : 

"No suit or action on this policy for the reeovery of any claim shall be 
sustainable in any court of law or equity until after full compliance by the 
insured with ail the foregoing requirements." 
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It is alleged that the insured property was destroyed by fire on the 
19th day of April, 1906, and that proof of the loss was dehvered to the 
défendant on the 16th day of October following, some 180 days after 
the destruction of the property; and there is an absence of any aver- 
ment that the time for furnisîiing such proof was in any manner ex- 
tended, or a comphance with the requirenient waived. 

Defendant's point is that the complaint is fatally defective, in that 
it affirmatively appears therefrom that plaintifïs hâve not coniplied 
with the requirement of the policy that proof of loss be made within 
CO days from the date of the loss; thatthis requirement is, under the 
terms of the policy, a condition précèdent to defendant's liability ; and 
that, by reason of this defect, the complaint does not state a case enti- 
tling the plaintifïs to recover. This objection, arising in varions forms, 
has had considération in a great number of insurance cases decided by 
the courts of last resort of the dififerent states of the Union, and has 
given rise to a very sharp cOnflict of judgment thereon. The cases 
are very evenly divided in number, but are so numerous that it would 
subserve no useful purpose to attempt to discuss them in détail; nor 
could I hope to add anything of material value to the literature that 
has been expended upon the subject. Some of them, it is true, bave 
turned upon a slight différence in phraseology of the conditions of 
the particular policy under considération; but others, based upon pol- 
icies employing the précise phraseology of the policy in suit — common- 
ly designated in insurance parlance as the "standard form" — are fun- 
damentally divergent and in no manner to be reconciled. Of the lat- 
ter class the more usual course of reasoning of those courts holding 
against the position taken by the défendant hère — while not in that re- 
spect entirely harmonious — is, in substance, that forfeitures are not 
favored in the law, and courts will seek, if possible, to give such con- 
struction to a contract as to avoid inéquitable conséquences ; that con- 
ditions of a pohcy of insurance afïecting the risk itself are to be more 
strictly enforced than those relating to the mère mode of establishing 
the loss; and that, a condition as to the time within which proof of 
loss is to be furnished being of the latter class, a strict compliance vi'ith 
the terms thereof shoukl not be held to be a condition précèdent to lia- 
bility on the part of the company, unless in express and précise terms 
made so, but rather as a provision intended to postpone the right to sue 
until the proof has been supplied ; and that, if proof is made within a 
reasonable time and before suit brought, the plaintiff's rights are not 
forfeited. On the other hand, the courts, taking the view contended 
for by the défendant, proceed upon the principle that contracts of in- 
surance are to be construed according to the plain, ordinary, and popu- 
lar sensé and meaning of the terms which the parties bave seen fit to 
employ, and, if they are clear and unambiguous, they should be given 
effect according to their terms ; that, where the language employed is 
susceptible of more than one meaning, it should be construed most 
strongly against the irîsurer, but, where free from doubt, insurance 
companies, equally with other suitors, are entitled to hâve their con- 
tracts interpreted by the same rules as applied by the courts tO' the 
interprétation of contracts generally ; that consequently, if the assured 
has complied with the terms of bis contract, he should recover, while, if 
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he has not, the court in deciding against him is not declaring a for- 
faiture of any légal right, but simply construing the contract by which 
he is bound. Applying thèse principles, it is held that the provision of 
the policy under considération, being plain and unambiguous in lan- 
guage, is to be given effect according to its terms, equally with any 
other condition upon which the insured's right to recover dépends ; 
that, so construed, it makes a compliance with its requirement as to 
matter of time as essential a condition précèdent to plaintiff's right to 
recover as is any requirement stipulated in the policy. 

After a careful review of both Hnes of cases, I am entirely satisfied 
that the latter view is sustained by the sounder and better reasoning, 
and that the contrary rule involves the necessity of ignoring some of 
the cardinal principles applicable to the construction of thèse con- 
tracts. Thèse principles are aptly stated in the opinion of the Suprême 
Court in the case of Impérial Fire Insurance Co. v. Coos County, 151 
U. S. 452, 462, 14 Sup. Ct. 379, 381, 38 L. Ed. 331, where, in laying 
down the gênerai rules by which such contracts are to be interpreted, it 
is said: 

"Contracts of insurance are contracts of indemnity upon tho tenns and 
conditions specifled in tlie policy or policies. embodying tlie ugreenient of the 
parties. For a ('OHiparatively smal! considération tlie insurer undertakes to 
guarantee the insured against loss or damage upon the terms and conditions 
agreed upon, and ujion no other, and. wheu called upon to iiay iu <-as6 of 
logs, the insurer. therefore. may justly insist upon the fnlfillnient of thèse 
terms. If the insured caunot hring himself within the conditions of the policy, 
he is not entitled to recover for the loss. The tenus of the policy coustitute 
the rneasure of tlie iusurer's liability, and. in order to recover, the assured 
must show hiuiiaelf within those ternis; aud, if it appears tliat the contract 
has been teruiinated by the violation on the part of the assured of its con- 
ditions, then tliere can be no right of recovery. The comjiliauce of the as- 
sured with the terms of the contract is a condition précèdent to the right of 
recovery. If the assured has violated, or failed to perform. the conditions 
of the contract, and such violation or waut of ])erformance has uot been waiv- 
ed by the Insurer, then the assured cainiot recover. It is imniaterial to con- 
sider the reasons for the conditions or provisions on which the contract Is 
made to terniinate, or any other provision of the policy whic-h has been ac- 
cepted and agreed upon. It is euough that the parties hâve made certain 
terms conditions ou which their contract shall continue or terniinate. The 
courts may not malce a contract for the parties. Their function and duty 
consist simply in enforcing and carrying out the oue actuaUy made." 

Thèse principles are applicable alike to ail the conditions of the 
contract, whether those conditions affect the risk itself or relate merely 
to the mode of establishing the loss ; and, applying them hère, it is ob- 
vions that the limitation of time in the clause as to the making of proof 
of loss is as essential to the integrity of the contract the parties hâve 
made as the requirement that proof be inade at ail ; and that, if that 
feature may be disregarded, the entire clause may with equal right be 
ignored, something which no court thus far has ever undertaken to 
hold. 

In the only case from the fédéral courts to which my attention has 
been called involving the précise question hère presented, Judge Pol- 
lock, in the Circuit Court for the District of Kansas, in sustaining a 
demurrer to the complaint where it appeared that the proof of loss — 
under a provision identical in forai with the one under considération — 
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had liot been made within the time required, held this provision of the 
policy to be a condition précèdent to the plaintiff's right to recoverj 
and, referring td the contrary rule, says : 

"Rëférenee.to the adjudicated cases wlll show not a little 'jiKlieial légis- 
lation' 011 tliis subject of insiirance in many ot the states, doubtless occasion- 
ed from the hardshlp, or supposed hardshlp, resulting to the assured £rom au 
enforcement of the contraet of Insurance only according to Its ternis and condi- 
tions as found thereiu written, and by way of avoidance of such supposed in- 
justice to assured. However, the fédéral Suprême Court has not indulged in 
this 'judge-uaade' law, bitt has uniformly and consistently held that a policy 
of Insurance, where plain aud unambiguous in terms, Is a contraet between 
the parties, to be enforced only according to its provisions, and in the sanie 
manner as any other contraet in vvriting." Missouri Pac. Ry. Co. v. Western 
Assur. Co. (0. C.) 129 Fed. 610, 613. 

And -the court referred to the above case of Impérial Insurance Co. 
V. Coos County as furnishing the correct rule for guidance in constru- 
ing contracts of this character. 

The Suprême Court of the state of California, in a quite récent case 
(White V. Home Mutual Ins. Co., 138 Cal. 131, 135, 60 Pac. 666) in- 
volving the same provision, where proof of loss was not made until 
some four months after the fire, reached the same conclusion, and in 
a well-reasoned opinion holds that the provision is a condition précè- 
dent, the performance of which by the plaintiff is indispensable to the 
right of recovery, that by the language employed time is intended to 
be of the essence of the contraet, and that there is no right in the court 
to dispense with the condition or excuse the nonperformance of it. It 
is there said: 

"The policy by direct words says proof of loss must be furnlshed within 60 
days from the date of the fire. This is the contraet between the parties. The 
period of time provided allows ample opportunity to do the work, and the pro- 
vision is a most reasonable one. If this requirement of the contraet is bind- 
ing to any extent, if it is binding upon the Insured to furnish the proofs of 
loss, then why is it not equally binding upon him to furnish proofs within 60 
days? Why should one provision of the requirements be given effect, and not 
the other? It Is not for this court to say that the one provision holds any 
more of substance than the other. It is conceded by the Miehigan court in 
ail its cases that the proofs must be fnmished before the action can be 
brought, and It seems equally clear that they should be furnished within the 
time specifled, or likewise action cannot be brought. As the court has already 
■shown, the great weight of authority is in direct line with thèse views. The 
contraet is that the action cannot be brought until after a full compliance by 
the insured with ail the foregoing requirements. One of thèse requirements 
demanded the insured to furnish proofs of loss within 60 days from the date 
of the flre. At the time this complaint was flled the insured had not com- 
plied with this requirement of the contraet, and the 60 days had long since 
gone by." 

It is neither necessary nor désirable, for the reasons indicated, to 
multiply références to the many cases sustaining this yiew. 

The principles thus announced being, as suggested, in accord with 
my own judgment as to the correct solution of the question involved, 
the order will be that the demurrer herein be sustained. 
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VITAGRAPH CO. OF AMERICA v. TWENTIBXH CENTURT OPTISCOPE 

CO. et al. 

(Circuit Court, N. D. Illinois, B. D. December 11, 1907.) 

Ko. 28,856. 

OOEPOKATIONS— FOBEIQN COBPOR.\TIONS— RiGHT TO MaINTAIN SUIT IN FEDERAL 

Court. 

Tlie fact that a foreign corporation has doue business in a state witbout 
complying witii a state statute, wbich in such case subjects it to a fine, 
aud provides that It sball not maintain any suit or action In auy court of 
the state, but does not undertal^e to invalidate its contracts, does not 
preclude such corporation from maintainiug a suit in a fédéral court with- 
in the state upon a cause of action arising mider a fédéral statute, and, 
so far as appears from the pleadings, haviug no relation to its doing 
business in such state contrary to law. 

In Equity. On pleas. 

Banning & Banning, for complainant. 
Adolph Marks, for défendants. 

KOHL,SAAT, Circuit Judge. This bill herein seeks to restrain in- 
fringement of complainant's copyright and trade-mark. The cause 
is now before the court upon the sufficiency of pleas filed by the de- 
fendants, setting up the statute of Ilhnois requiring foreign corpora- 
tions to take certain steps therein set out when they seek to transact 
business in the state, and alleging noncompliance on complainant's part 
with such statute, and conséquent incapacity to sue. The statute in 
question provides that, in case of failure to bring itself within the 
statute, the foreign corporation shall be subject to fine, and cannot 
"maintain any suit or action, either légal or équitable, in any of the 
courts of this state upon any demand, whether arising out of con- 
tract or tort." It will be noted that the act does not undertake to 
invalidate any contract entered into with, or cause of action arising 
to, such foreign corporation, but only subjects the same to a fine and 
closes the state courts against any remedy. In other words, it is only 
the remedy which is denied by the statute, which in terms limits the 
exclusion to the state courts, as indeed it must. 

It is the settled law in the fédéral courts that a cause of action 
arising in a state, which, by statute, makes the same void, would as 
a gênerai proposition be held void in the fédéral court. Cooper Co. v. 
Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 38 L. Ed. 1137; Diamond 
Glue Co. V. U. S. Glue Co. (C. C.) 103 Fed. 839; Diamond Glue Co. 
v. U. S. Glue Co., 187 U. S. 611, 23 Sup. Ct. 206, 47 L. Ed 328. It 
nowhere appears in the pleadings, however, that the cause of action 
herein in any manner grew out of, or was affected by, the alleged 
wrongful act of complainant in doing business in this state contrary 
to law. This cause arises under the United States statute, and, so far 
as it applied to a copyright, is within the exclusive jurisdiction of the 
United States courts. Plainly stated, the pleas are based upon the con- 
tention that, because complainant has failed to comply with a state stat- 
ute denying the use of the state courts in such a case to it, therefore 
the fédéral courts may not be open to it. The latter décide for them- 
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selves vvhat matters they will entertain, and cannot abdicate to the 
State the power to so décide. In Columbia Wire Company v. Free- 
man Wire Company (C. C.) 71 Fed. 303, Judge Adams, speaking upon 
this question, says: 

"It Is snttieieut to say, with regard to this. contention, tliat whatever con- 
struction may be given to tliis law by the state courts lu respect to suits com- 
ing within their exclusive jurlsdictlon, it cannot be niade applicable to suits 
iustituted in the fédéral courts witbout denying tlie jurisdiction eonferred by 
Congress upon such courts." 

In Groton Bridge Company v. American Bridge Company (C. C.) 
151 Fed. 874, Judge Ray holds that a corporation having a good cause 
of action "may recover in any United vStates court having jurisdic- 
tion, in the very teeth of an express statute of the state saying it shall 
not." 

For a full discussion of this question, see the opinion of the Circuit 
Court of Appeals for the Eighth Circuit in Butler Bros. Shoe Co. v. 
United States Rubber Companv, 156 Fed. 1, and Dunlop v. Mercer, 
156 Fed. 545. 

It is, therefore, held that the pleas do not présent a good défense, 
and that they are insufïicient ; and they are accordingly overruled. 



DELAWARE, L. & W. R. CO. v. CITY OF SYRACUSE et al. 
(Circuit Court, N. D. New York. Deceniber 7, 1907.) 

1. DeDIOATION— ACOEPTANCE — USER. 

Where an offer to dedicate land as a street was niade by the owner by 
laying out and selling lots fronting thereon as a street, its boundaries 
were defined by fences, walks aud a roadway were made thereon and 
used by the occupants of the lots and by such of the gênerai publie as 
had occasion, and the village ni whieh it was located eaused it to be mark- 
ed as a street on the map and to sonie exteiit improved it, such acts con- 
stituted an acceptance of the dedication by the public and the village, al- 
though no formai acceptance was ever made, aud one claiming an aban- 
donment by nonuser has the burden of proof to establish such claim. 

[M. Note. — For cases in point, see Cent. Dig. vol. 15, Dedication, §§ 73- 
76.] 

2. Municipal Ookpobatioks — Stbeets — AbaNdonment by Nonuser. 

Under section 144 of the New York statute (Laws 1S98, p. 393, e. 182) 
governlng cities of the second class, which provides that "every street 
that shall not hâve been traveled or used as a street for six years 
* * * shall cease to be a street," where a street was recoguized as 
such by the city by making repairs thereon within the six years, and was 
traveled and used by persons liviug near hy and by others, altbough such 
travel was light and occasional, it did not cease to be a street. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 30, Municipal Corpo- 
rations, § 1429.] 

3. R^ILBOADS — RiGHT TO BuILD TrESTLE OVEB StREET — CONSENT BY MUNICI- 

PALITY. 

Under the New York railroad law a railroad company is not authorized 
to build a trestle over a public highway in a city, to be occiipied by tracks 
for the purpose of obtainiug access to coal ixKikets, without the cousent of 
the city, although it would not interfère with the use of the street ; and 
in a city of the second class, where the povs'er to regulate the use of streets 
by railroads is vested in the connuoii couueil, such consent can on.ly be 
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glven by the council. Nor is the construction of such a trestle authorlzecl 
by a resolution passée! by tiie council granting permission to tlie coinpany 
generally to construet and operate "switcli or switches, track or tracks," 
across the street, but wbicb uiakes uo référence to a trestle. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Kailroads, §§ 260- 
2T0.] 

In Equity. Action to enjoin the défendants from interfering with 
the construction and opération by complainant of an elevated crossing 
at and over that part of Schuyier street known as "the extension of 
Schiiyler street," if such extension be a street or part of a street, or, if 
it be not a street, then from interfering with the érection and opéra- 
tion of stich elevated structure or tracks which leads into complainant's 
coal pockets on its own lands, and which tracks are used or to be used 
in talîing cars loaded with coal to such pockets. 

Alexander D. Jenney and Louis L,. Waters, for complainant, 
Walter W. Magee, for défendants. 

RAY, District Judge. The material facts, as I find them to be, are as 
follows : 

(1) The défendant city of Syracuse is one of the cities of the sec- 
ond class of the state of New York, and défendant Aaron R. Thomp- 
son is its commissioner of public works. 

(2) The lands in question, where the complainant^ seeks to complète 
and operate its trestle, are situated in said city, but were in the village 
of Geddes prior to its incorporation into the said city. 

(3) The complainant is a duly incorporated and organized railroad 
company, incorporated under the laws of the state of Pennsylvania, 
owning, leasing, and operating railroads both in the state of New York 
and elsewhere, and bas a line running into and through the said city 
of Syracuse, with branches, dépôts, switches, side tracks, coal pock- 
ets, etc. It is largely engaged in Interstate commerce and in the trans- 
portation and delivery of coal, and in said city receives and delivers 
large quantities annually. 

(4) On the 28th day of December, 1903, the complainant, then en- 
gaged or about to engage in necessarily improving and extending its 
facilities in said city, more especially for the réception and delivery of 
coal in said city for gênerai trade, supply, and consumption, applied 
to the common council of said city for permission and consent to cross 
Schinler street in said city with a switch or switches, track or tracks, 
and on the same day such common council duly granted such consent 
and permission by duly adopting and entering the foUowing ordi- 
nance : 

"Be it ordained by the common council that the Delaware. Lackawanna & 
Western Kailroad Company be and hcreby is granted the right and consent 
to construet and operate a switcli or switches, track or tracks, a<'ross the ex- 
tension of Schuyier street betweeu the blue line of the Erie Canal and the 
north curb line of AVest Fayette street." 

December 30, 1903, this ordinance was duly approved by the mayor 
of the city. 

(5) For convenience of expression I shall speak of the Erie Canal, 
the tracks of the New York Central & Hudson River Railroad, Delà- 
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ware, Lackawanna & Western Railroad, and West Fayette street, for- 
merly Furnace street, as running easterly and westerly, and of Hamil- 
ton street, Schuyfer street, and Ulster street as running northerly and 
southerly. Hamilton street and West Genesee street, which last-named 
street runs more to the east as we look northerly, intersect at or just 
south of tlie Erie Canal, where there is a bridge across the canal and 
an under street crossing of both the New York Central & Hudson 
River, and Delaware, Lackawanna & Western main tracks, which are 
north of and adjacent to the canal and from 12 to 20 feet above it on 
a high natural embànkment. Hamilton, Schuyler, and Ulster streets 
are parallel. We may spieak of thèse main railroad tracks, the canal, 
and West Fayette street as being parallel; although the street and canal 
diverge as we go easterly. Block 54 is the land bounded northerly by 
the canal, easterly by this so-called extension of Schuyler street, south- 
erly by West Fayette street, and westerly by Hamilton and West Gen- 
esee streets, where they merge. Block 62 is the land bounded north- 
erly by the canal, easterly by what would be Ulster street if extended 
north of West Fayette street, southerly by West Fayette street, and 
westerly by this so-called extension of Schuyler street. Southerly of 
West Fayette street, Schuyler and Ulster streets are well defined, laid 
out, and worked, as well as built upon. Ulster does not extend north 
of West Fayette. Long prior to the commencement of this action, and 
about 1903, the défendant company, then having and owning extensive 
tracks, coal yards, pockets, office, etc., east of the line of Ulster street 
extended northerly, and filling the entire space between West Fayette 
street and the Erie Canal up to and even west of Ulster street, bought 
up from the owners and took title in fee to ail the lands in block 54, its 
lessor, the Syracuse & Binghamton Railroad Company, owning the 
lands in block 62, so that défendant and its lessor has title to ail the 
lands bounded northerly 'by the Erie Canal, easterly by the line of Ul- 
ster street extended northerly, southerly by West Fayette street, and 
westerly by Hamilton and West Genesee streets; but, as it took no 
conveyance or release from the city, the rights of the city to a street 
or highway or to streets and highways in and upon said lands, if it 
had any such street or highway, were not conveyed, released, or extin- 
guished by such conveyances. 

(6) After becoming the owner of the lands in block 54, and after 
the granting of the permission of December 28, 1903, hereinbefore set 
out, the défendant commenced constructing and extending its tracks 
and switches westerly across the so-called extension of Schuyler 
street and between West Fayette street and the Erie Canal onto block 
54, and operating its coal trains, construction trains, and engines 
thereon, and in so doing filled in and changed the grade of the land, 
including the so-called extension of Schuyler street, and removed ail 
the buildings therefrom, as well as from block 62, excepting only that 
certain old and dilapidated structures on block 62, used for coal storage 
and delivery, remained. It also filled approaches to the trestlework 
hereafter mentioned on block 62, and constructed a trestle up to the 
easterly line of said so-called extension of Schuyler street; and on 
the westerly side of said extension, on block 54, it also erected and con- 
structed an expensive and commodious office and office building, an ex- 
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pensive heating plant, and a commodious and expensive elevated coal 
pocket building for the discharge of coal from cars and the delivery 
thereof to dealers. It also erected trestlework from said building to 
the west line of said so-called extension of Schuyler street, which was 
to connect with the trestle on block 62. It also constructed and erected 
at considérable expense, in and on the 100-foot wide strip of land, ex- 
tending from West Fayette street to the Erie Canal, called the exten- 
sion of Schuyler street, two or more solid concrète piers to be used as 
supports for the trestlework to be erected on and across said strip or 
extension, and which was to connect and form a part of the trestle 
hereinbefore mentioned. AU the bents and material for completing the 
said trestle, which was to be continuous from the tracks and switches 
on block 63 to and into the said coal pocket building, were constructed 
and on the ground ready for érection. 

(7) AU this had been donc openly and without protest or objection 
from the city of Syracuse or any of its officiais, and was done at an 
expense of from $30,000 to $50,000, or even more. The new buildings 
on block 54 are substantiaUy useless and worthless without the com- 
pleted trestle. They'cannot be used profitably for any other purpose or 
in any other way. 

(8) Having gone over and examined the ground and surroundings 
in Company with the attorneys for the respective parties, some évi- 
dence being given on the subject in addition, I also find that the so- 
called extension of vSchuyler street is and always will be useless and un- 
desirable for street uses or purposes, unless the state shall continue 
the canal at its présent location in the city and construct a pier or 
wharf at the foot of this extension for loading and unloading freight 
from canal boats, or the city should see fit to bridge the canal at the 
foot of a sharp descent with a swing bridge or its équivalent, and then 
construct an undergrade crossing north of the canal under the tracks 
of the New York Central & Hudson River Railroad and those of the 
Delaware, Lackawanna & Western Railroad, and condemn land for 
the further extension of Schuyler street northerly, ail at an expense 
vastly in excess of any possible benefit. No part of such street, if 
made, could be built upon, as the canal and raUroads own and occupy 
for track and transportation purposes ail the land on both sides, ex- 
cept at what would be the extrême north end of the new street. The 
situation, surroundings, and évidence show such action to be unneces- 
sary and improbable. There is no necessity for such an extension of 
Schuyler street, for, if made, it would merge into the main streets 
running into the central part of the city, and, if extended further, 
would end in a short distance in Onondaga Lake. In short, it was con- 
ceded on the trial, in substance, that the only possible purpose of in- 
sisting on the existence in the city of street rights in this so-called ex- 
tension of Schuyler street, and maintaining the contention if possible, 
is to compel the complainant company at some future time to grant in 
exchange therefor street rights across its lands at some point further 
east, should same be désirable. 

(9) AU the acts of the complainant company and ail its expenditures 
were necessary in its work as a public corporation and in serving the 
public, and were done and made in good faith. None of the acts done, 
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separately or collectively, in any way interfered with or could inter- 
fère with the use of this sD-called extension of Schuyler street by the 
public. Early in 1904 it ceased to be used by any one as a street or 
as a right of way. No one lived thereon, or ïiad occasion to use it as 
such, thereafter. It was a cnl-de-sac ending at the canal, and connects 
with no street, avenue, or way except West Fayette. It was not and 
never has been a public thoroughfare. Again, the fOundations or piers 
erected by défendant within this strip of larid were so located and so 
far apart as to leave ample room for passage and travel, and did not 
form or constitute a nuisance or obstruction therein to public travel, 
or make travel therein dangerous. The distance from the surface of 
the ground to the bottom of the proposed trestle was greater than 
usual in such cases and ample for ail purposes of public use or travel, 
and the trestle, if erected, could not hâve interfered with any proper 
travel on such so-called extension or legitimate use thereof as a public 
street. The élévation and width of the trestle opening was as great 
or greater than is usually required in Syracuse on much-used thorough- 
fares. 

(10) On the lOth day of December, 190G, an ordinance was duly and 
regularly adopted by the common council of said city of Syracuse, 
calling for a report of the commissioner of public works of said city 
as to what streets had been lost imder section 144 of the revised char- 
ter of cities of the second class (Laws N. Y. pp. 371-393, c. 182) ; 
and on the 17th day of December, 1907, said commissioner of public 
works reported to said common council in writing the streets in said 
city which, in his opinion, had been lost by reason of nonuser, and in- 
cluded in said certificate the name of Schuyler street between West 
Fayette street and the Erie Canal. 

(11) On the 13th day of March, 1907, the said Delaware, Lacka- 
wanna & Western Railroad Company, with the consent of the mayor, 
duly obtained a written building permit from the fire marshal of the 
said city of Syracuse as required by law for the construction of a coal 
trestle 540 feet long in said blocks 54 and 62 in said city; and the 
contracter engaged in building same for complainant, or his représenta- 
tive, paid said fire marshal $50, which sum was paid in extinguishment 
of a penalty incurred for commencing the construction of such trestle 
without having obtained such permit. 

(12) August 1, 1906, the mayor of the city of Syracuse served on 
H. H. Shepard, superintendent of the complainant road, a notice or 
letter stating: 

"With référence to the construction of a coal pocket across Schuyler street In 
the Tenth Ward in tlie city of Syracuse by the Delaware, Lackawanna & 
Western Railroad Company, I hereby notify you that before your company 
can erect any part of any structure across Schuyler street above grade it will 
be neeessary to secure permission by ordinance of the common council. You 
are hereby notified to do no worlt within the Unes of Schuyler street toward 
the érection of the proposed coal pocket until the requisite permission Is ob- 
tained from the common council, and sueh permission should be condltioned 
upon the company agreeing to remove sueh structure from within the Unes 
of the street when requested so to do by the common council." 
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November 12th the complainant company petitioned the common 
council of said city as foUows: 

"To the Commoii Couneil of the City of Syracuse : The Delaware, Lacka- 
wanna & Western Raih-oad Company hereby pétition your honorable body for 
permission to construct a trestle across Schuyler street to carry Its rallroad 
traclîs thereon, commeneing at a point on the south slde of Schuyler street 
85 feet east of the east curb of West Fayette street, thence north to a point 
on the north side of Schuyler street 90 feet east of the east curb of West Fay- 
ette street, and from a point on the north side of Schuyler street 75 feet east 
of the east Une of West Fayette street to said point on the south side of 
Scluiyler street. Your honorable body heretofore granted permission to your 
petitioner to lay traelcs between West Fayette street and the Erie Canal. Said 
street ends at the Erie Canal, and ail the lands on both sides thereof from 
West Fayette street to said canal are owned by your petitioner. Said street 
at the place in question is not used by the public. 
"Respectfully submitted, 

"The Delaware, Lackawanna & Western Ilailroad Company, 

"By A. D. Jenuey, Local Attorney. 

"Dated at Syracuse, N. Y., November 12, 1900." 

This was accompanied by a proposed ordinance granting snch per- 
mission and by a map of the locality and proposed work. As the mat- 
ter was held up, or not acted on, about March 11, 1907, the complain- 
ant company, by its attorney, requested that such apphcation be with- 
drawn from considération and returned to the company. Such request 
was as follows: 

"To the Common Council of the City of Syracuse: The undersigned here- 
by requests that its application presented to your honorable body asking for 
permission to construct a trestle across the extension of Schuyler street be- 
tween W(îst Fayette street and the Erie Canal, together with an ordinance 
therefor wliich was presented to your honorable body on November 10, 190G, 
and laid over, be withdrawn from considération and returned to said Dela- 
ware, Lackawanna & Western Railroad Company. 

"Delaware, Lackawanna & Western Railroad Company, 

"By A. D. Jenuey, Local Attorney." 

March 11, 1907, the common council passed and the mayor approved 
an ordinance as follows: 

"Resolved, that the pétition of the Delaware, Lackawanna & Western Rail- 
road Company introduced November 12, 1906, together with the proposed ordi- 
nance introduoed November 19, 1900, for the érection of a trestle across Schuy- 
ler street, extended from West Fayette street to the Brie Canal, be and tlie 
same hereby is withdrawn at its request and returned to said Delaware, Lack- 
awanna & AVestern Railroad Company." 

March 18, 1907, the attorney for the company wrote the mayor 



of the city as follows : 



"Mayor Alan O. Fohes — Dear Sir: I hâve Just returned from out of town, 
and find on my return that Supt. Shepard telephoned tins moniing that he had 
promised to let you know when work was started on the West Fayette street 
coal trestle at the extension of Schuyler street. I am also i]ifornied that 
work was started this morning. They started earlier than I expected they 
could, and I understand that Mr. Shepard had no notice of it. A trestle is 
under construction, but it will be replaced by a bridge as soon as the weather 
l)er]nits the building of concrète foundations. That which is building now is 
temporary only and preparatory to the bridge, being intended in the meantime 
as false vi-ork. City Piigineer Allen, Assistant Beebe, and Commissioner 
Thompson, ail of whom I saw last week and told of the prelimlnary woik, 
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advise me that if Sehuyler street is ever extended to the canal the curb 
lines will be 30 feet apart and the sidewalk Unes 15 feet further to each side. 
The company's bridge will not Interfère with any sueli usage. 

"Respectfully yours, A. D. Jenney." 

Miarch 19, 1907, the comrnissioner of public works of said city 
sérvèd on the complamant company a notice as follows : 

"Take notice that the trestle or worls; of construction now being done by 
you across Sehuyler street in the city of, Syracuse, N. Y., is unlawful and wlth- 
out permission of the common council, and you are further notifled to imme- 
diately stop such work and replace the street in the sanie condition in which 
it was in; and in case of your neglect or failure to do It the same will be 
done by the undersigned, and the cost and expense thereof charged to and 
coUectèd from you. 

"A. H. Thompson, Comrnissioner of Public Works. 
"To Syracuse, Binghamton & New York Railroad Company, Delaware, Lack- 
awanna & Western Railroad Company, H. H. Shepard, Superintendent, 
and to Whom It mây Concern." 

The building permit had then been issued and was in force, and on 
that day, as complainant company was proceeding with the work of 
closing the gap in the trestle, its entire force of workmen at that point 
was arrested and locked up. March 20, 1907, the complainant com- 
pany was notified to remove ail abutments and bents, etc., from this so- 
called extension of Sehuyler street within 24 hours. March 23, 1907, 
the deputy comrnissioner of public works forcibly removed the bents 
from said premises and took them apart, and on the night of that day 
blew up the concrète abutments or piers within the strip alleged to be 
Sehuyler street extended from West Fayette street to the Eric Canal, 
and on the next day completed their destruction. 

(13) On the Ist day of April, 1907, the common council of said city 
of Syracuse passed an ordinance in terms rescinding said ordinance of 
December 28, 1903, granting permission to complainant company to 
cross Sehuyler street extended with switch or switches, etc., as fol- . 
lows: 

"Be it ordained that the ordinance adopted by this common council on the 
28th day of December, 1903, granting permission to the Delaware, Lackawanna 
& Western Railroad Company to construct and operate a switch or switches, 
track or tracks, across the extension of Sehuyler street, in the city of Syra- 
cuse, be and the same hereby is rescinded." 

This rescinding order was approved by the mayor of the city. Some 
10 or 12 tracks and switches had then been completed and put into 
opération across the said extension under and pursuant to this au- 
thority granted by the original ordinance giving consent, and substan- 
tially ail the other work mentioned had also been completed. 

(14) This noisy, spectacular, and somewhat dramatic and dangerous 
blowing up of thèse concrète foundations was unnecessary to the pro- 
tection of the rights of the city, even if of the broad nature claimed 
by the défendants hère. I am inclined to think that objects or motives 
other than a mère désire to protect the rights of the city in this disputed 
terntory as a street lay behind and prompted this action; but I do not 
attempt to pass on the évidence on that subject, as I deem the question 
irrelevant and immaterial. 
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(15) More than 30 years ago, whenever lots on thèse blocks which 
abutted on this so-called extension of Schuyler street were sold ofï, 
they were generally bounded by Schuyler street, or by Third South 
Street, as it was formerly called. There was a house near the South- 
west corner of West Fayette and Schuyler street extended, fronting on 
West Fayette street, with a barn in the rear to which access was had 
from Schuyler extended, another further north on the same side front- 
ing on Schuyler extended, and another of brick, in which a store was 
kept until 1881, on the same side next the canal ; also a house on the 
west side of Schuyler street extended, at the corner of said street and 
West Fayette street, facing on the latter street. Forty or more years 
ago there was also a cooper shop between this house and the canal. 
Most of the land on the west side of Schuyler extended was usually 
open to the public. Those living in the two houses on the easterly side 
of Schuyler street extended, and fronting thereon, for years used this 
extension as a street or right of way, as they had a right, and ail 
corners and goers to said places used it in the same way. So long as 
and when the land along the blue line of the canal was open, many 
persons at times passed down this extension and then eut across to 
Hamilton street, and sometimes came through from Hamilton and 
Genesee streets. Prior to the incorporation of the village of Geddes 
into the city of Syracuse as a part thereof, which occurred May 1, 
1886, by spécial act of fhe Législature, and which took final effect in 
February, 1887, the authorities of the said village accepted the im- 
plied dedication or offered dedication of such extension of Schuyler 
street as a street by the owners of the lands in so deeding them, by 
having it mapped or platted, with others, as a street of the village, and 
also by authorizing it to be worked and cared for as a street, not to 
the full extent streets in villages are usually worked and cared for, 
but sufficiently to show an intent and purpose to accept and treat same 
as a part or continuation of Schuyler street, or Third South street, 
to the Erie Canal, and as a part of one of its public streets and high- 
ways. •■ There is no évidence that an ordinance of the village or a res- 
olution of its trustées or other authorized officers was ever adopted, 
accepting it, or establishing it, or recognizing it as a street. How- 
ever, it does appear that the records of said village, which probably 
would hâve shown such action, had it been had, were destroyed many 
years ago. I find that such extension did in fact become and was prac- 
tically treated and cared for as one of the streets of the village of 
Geddes, and was such when that village became a part of the city of 
Syracuse in February, 1887. 

(16) I find no definite or satisfactory évidence that the city of Syra- 
cuse ever affirmatively recognized or treated this so-called extension of 
Schuyler street as one of its streets, or as a part of one of its streets. 
It was not paved or curbed or worked, or kept open and in condition 
for public travel by the city. But until the défendant company bought 
up the lands on this extension and took possession and removed the 
buildings, those who lived there used same as a street, and ail of the 
gênerai public having occasion to go to the canal at the foot of the ex- 
tension, or to the store mentioned, or to the. house south thereof, and 
located befween the canal and West Fayette street, traveled thereon at 
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will. In short, by those who had occasion to use it as a public street 
for travel and.convenience, it was so used down to early in 1904. The 
city of Syracuse took no action in regard to it the one way or the other, 
except that at one time its authorities voted to pave same. This action 
was taken so it could be said it had donc some act showing- an inten- 
tion not to abandon it, and not with any purpose or intent to actually 
pave, work, or care for the street. At one time, about 1890 or 1891, 
the city authorities used a portion of this extension of Schuyler street 
for the purpose of temporarily storing unbroken stone, and which was 
to be broken at the place mentioned and then removed, and which, 
when broken, was removed to other streets of the city and there used 
for repairing streets and avenues. In so doing the city did not wholly 
obstruct and close Schuyler street extended, but left a sufficient open 
space for teams and pedestrians to pass. The city of Syracuse never 
either constructed or repaired, or caused to be constructed or repaired, 
any sidewalk or portion of a sidewalk upon either side of this exten- 
sion. There was a cinder side path on the westerly side for some dis- 
tance at least, and a short pièce of stone walk and considérable plank 
walk on the easterly side; but thèse were constructed and maintained 
by the owners or occupants for their own convenience. On one occa- 
sion the city authorities filled some mudholes in this extension of 
Schuyler street, and on another occasion caused or suffered its em- 
ployés to clean out the gutter or ditch on the -westerly side. 

Section 144 of the charter of cities of the second class (Laws 1898, 
p. 393, c. 182) provides as folloAvs: 

"Every street that shall not hâve been traveled or used as a street for six 
years, and every street that shall not hâve been opened and worked within 
six years from thè time it shall hâve been dedicated to the use of the public- 
or laid out, shall cease to be a street ; hut the period during which any action 
or proceeding shall hâve been or shall be pendlng in regard to any such street 
shall form no part of such six years." 

• Section 145 provides : 

"Ail lands which shall hâve been used by the publie as a street for 20 years 
or more shall be a street wlth the same force and elïect as if it had been dul.y 
laid out and recorded as such." 

Under the facts as I hâve found them to be, and iis I must find them 
to be, can it be said, that this so-called extension of Schuyler street 
from West Fayette street tO' the Erie Canal was not opened and 
worked within six years from the time it was dedicated to the use of 
the public? Or under the facts as I hâve found them to be, and must 
find them to be, can it be said that this extension of Schuyler street 
was not traveled or used as a street for the six years preceding the 
time when défendants entered thereon and removed the obstructions 
placed therein? The deeding of the lots abutting on this extension of 
Sphuyler street as bounded thereby constituted in law a proposed dedi- 
cation of the land embraced within the lines spoken of as a street to 
the public. It was optional with the public to enter and use or not, and 
it was optional with the public authorities to accept the proposed or 
ofïered dedication or to reject. As between the owners of such lots so 
described, such mentioned street became a right of way which they 
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could keep open and unobstructed. Thèse private rights last men- 
tioned were extinguished when the respective owners deeded to the 
Delaware, Lackawanna & Western Railroad Company. But such con- 
veyances could not affect and did not affect the rights of the public or 
the rights of the City of Syracuse to insist that this was a street. From 
the évidence it is clear that for at least 80 years the gênerai public, 
80 far as it had occasion, used this extension as a street. It was not 
necessary that ail the people of Geddes or of Onondaga county should 
use same as a street. Considérable nunibers residing on the street, 
so called, and in that vicinity, having occasion to use it, did use it, and 
the right was not denied or questioned. The public authorities of 
Geddes, recognizing this condition, kept it open and in reasonable con- 
dition for use. 

As matter of fact and within the meaning of the law this extension 
of Schuyler street was opened and worked within six years from the 
time of the proposed dedication. Within six years from that time it 
was actually laid ont and its boundaries defined by fences and walks 
running from West Fayette (formerly Furnace) street northerly (or, as 
some would say, easterly) to the Erie Canal. Thereafter, and down 
to 1886 or 1887, it was worked occasionally by the authorities of the 
village of Geddes, and thereafter, and on two occasions at least, to a 
very slight extent true, by the authorities of the city of Syracuse. , It 
cannot be said that this extension of Schuyler street was not opened 
and worked within six years from the time it was dedicated to the use 
of the public or laid eut. It cannot be said or held that this exten- 
sion of Schuyler street had not been traveled or used as a street for 
the six years preceding the 20th day of March, 1907, or August 1, 
1906, when the city plainly asserted its rights in the street. Up to 
the spring of 1904 persons lived upon this street and came from and 
went to their homes, as did ail their friends and neighbors and per- 
sons having business with them. Within the six years preceding that 
date material of varions descriptions had been unloaded from the canal 
at or in the vicinity of the foot of this Schuyler street extension, and 
this material or some part of it had been drawn ont through Schuyler 
street extended ta West Fayette street. Permission to do this was 
not sought or granted by any one. For the six years preceding the 
date mentioned the use of this street as a street and the travel thereon 
had not been extensive, and it was growing less and less as the years 
went by. Still the use of this extension as a street and travel thereon 
by the public had not wholly ceased. For this reason it cannot be 
held that this extension of Schuyler street had ceased to be a street 
when the complainant company took title tO' ail the lands embraced 
therein and situated on the westerly side thereof; the Syracuse & 
Binghamton Railroad Company having become the owner of ail the 
lands on the easterlv side thereof. For the same reason it had not 
ceased to be a street in March, 1907. To constitute travel and use 
within the meaning of section 141 of the charter of citics of the sec- 
ond class, there must bave been substantial travel or substantial use 
thereof as a street ; but what constitutes substantial use dépends largely 
upon the location of the street in question and largely on the surround- 
ings and necessities of the case. 
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In EUiott, Roads and Streets (2d Ed.) § 192, it is saidr 
"Roads and streets used by the public, with the rlght in ail the public to 
use them, are undoubtedly public, and priva te property may be appropriated 
for tbe purpose of constructing such ways. Tbe test is, not simply bow many 
persons do actuàlly use them, but how many bave a free and unrestricted 
rigbt in common to use them ; for if the public generally are excluded the way 
muât beregarded as a prlvate one, and if the public bave the right to use the 
way at pleasure and on eqiial terms it is a public oue, althougb in reallty it is 
Ilttle used." 

The doctrine of the text is supported by many authorities. 

It appearing clearly in this case that there was a proposed or offered 
dedication of this extension of Schuyler street as a public highway; 
as houses were constructed thereon and its limits were defined by 
fences, walks, and a driveway ; as this was followed by a platting and 
marking of the street upon a map of the village of Geddes adopted by 
itsi authorities, by an actual working of the street as such by the au- 
thorities of the village, and by an actual use of it as a street for travel, 
not only by the persons living thereon, but by ail who had occasion 
to do business there — an acceptance of the dedication by the authori- 
ties bi the village clearly appears, and that this became a public street 
is clearly established. This being so, the burden of shovving that this 
extension of Schuyler street was abandoned, or that it ceased to be 
a street, because not traveled upon or used as a street for six years, 
rested upon the complainant company. EUiott, Roads and Streets 
(2d Ed.) p. 956, § 873; Horey v. Haverstraw, 124 N. Y. 273, 26 N. 
E. -532. 

It is contended by counsel for the complainant company that, înas- 
much as the travel upon this extension from the spring of 1888 to the 
spring of 1904 was very light and occasional only, aside from the two 
families living thereon, it cannot be said there was public travel there- 
on. It is further contended that such travel did not constitute user, 
and that to maintain it as a street in the face of the statute quoted it 
must appear that during the six years mentioned there was not only 
public travel upon this extension, but acts on the part of the city of 
Syracuse showing that' it recognized and treated it as a street, and 
that the évidence fails to show any such acts on the part of the au- 
thorities of the city. I hâve referred to two acts on the part of the 
city tending to recognize this extension as a street. One was the fîll- 
ing up of Eome mudholes with ashes, and the other was the digging 
out of the gntter on the westerly side. The witnesses placed thèse 
acts within the six-year limit. Both acts were in the nature of repairs 
to the street, and both acts were donc to maintain the street in a fit 
condition for public travel. I cannot discrédit this testimony. Hav- 
ing in mind what was said bv the court in Spier v. Town of New 
Utrecht, 121 N. Y. 420, 24 N. E. 692, in People v. Underhill, 144 
N. Y. 324, 39 N. E. 333, in City of Buffalo v. D., L. & W. R. R. Co., 
68 App. Div. 505, 506, 74 N. Y. Supp. 355, 356, affirmed 178 N. 
Y. 561, 70 N. E. 1097, and in Horey v. Village of Haverstraw, 134 
N. Y. 273, 277, 26 N. E. 532, I am of the opinion it must be lield that 
this extension of Schuyler street had not ceased to be a street at the 
time the city authorities èntered thereon and did the acts complained 
of in March, 1907. 
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We corne to another question, viz. : (a) Was it necessary that ex- 
press authority be given by the common council of the city of Syracuse, 
in order to confer on the complainant company the right to cross this 
extension of Schuyler street, or Schuyler street extended, with its 
tracks and switches? and (b) this consent having been given in gên- 
erai terms, did it include the right to cross such extension above grade 
with a trestle properly constructed so as not to impede or interfère 
with pubHc travel or the rights of the pubhc? Did the consent given 
by the ordinance of December 28, 1903, approved December 30, 1903, 
confer the right to cross at grade and also above grade with trestles 
or bridges, appropriate structures, which would not impair the useful- 
ness of the street as such? We might state the question in a variety 
of forms, but the practical one is : Did the Delaware, Lackawanna & 
Western Railroad Company need, and had it obtained, the consent 
of the city by its common council to do what it was engaged in do- 
ing at the time in question in erecting trestlework over this extension 
of Schuyler street itself, including the rétention and use of the sup- 
ports therefor, the concrète piers standing within the street line, and 
which had been put in without protest or objection and completed on 
or before July 15, 1906? 

While conceding that complainant company was not authorized to 
extend its tracks across the public streets or avenues of the city of 
Syracuse at will and without its consent, either at or above grade, that 
company insists that it had, as to the place or street in question, the 
necessary consent, which is evidenced in several ways : 

(1) By the ordinance of December 28, 1903, approved December 
30, 1903, which grants a gênerai unrestricted right to construct and op- 
erate "a switch or switches, track or tracks, across the extension of 
Schuyler street," etc. 

(2) By the construction and opération of the several tracks across 
said street at grade to and upon block 54 without objection. 

(3) By the construction and érection of the trestle and its approaches 
so far as completed, and the érection of the pocket, office, etc., on block 
54, and of the piers or concrète foundations for the trestle within the 
lines of Schuyler extended, prior to July 15, 1906, ail without any ob- 
jection or protest from the city or its authorities. 

(4) By the issue and grant of the permission to erect this trestle 
work, and which was issued by the fire marshal of the city with the 
consent and approval of the mayor on the 13th day of March, 1907, 
and which was accompanied by the payment of a fine of $50 for hav- 
ing commenced such construction without the permit, and which was 
issued with knowledge that the complainant company had then with- 
drawn its application with the common council to cross this extension 
with the trestle. The application for this permit was accompanied by 
a map showing the trestle to be continuons, and to extend over or 
across this extension of Schuyler street. 

(5) By the consent of the commissioner of public works of the city, 
who stated in March 16, 1907, to the attorney of complainant company: 

"Go ahead with your work. You hâve got your building permit, and you 
hâve got nothing to worry about as far as my department is concerned. I 
won't stop you." 
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(6) By the consent of the alderman of the ward where this trestle 
is located, who said to <;bmplainant's attorney March 4, 1907: 

"I hâve told you repeatedly that If you get your building permit you are per- 
fèctly safe wlthout auy resolution, as the ordinance of 1903 is enough to satisfy 
me as alderman of the ward, and if you get your building permit as far as 
I am concerued you can go ahead." 

(7) By the attitude of the city in December, 1906, that this extension 
of Schuyler street had ceased to be a street by reason of nonuser. 

(8) By the fact that no objection to crossing this Schuyler street 
extended with the trestle above grade was raised by any one until the 
objection of Father Magee, who was not an officiai of the city, was 
made to the mayor. 

By section 4 of the railroad laws of the state (Laws 1890, p. 1083, c. 
565) it is provided that: 

"Subject to the limitations and requirements of this chapter, every railroad 
coriwration in addition to the powers given by the gênerai stock corporation 
laws, shall hâve power « * ♦ to construct its road acToss » » * any 
highway which the route of its road shall intersect or touch." 

By section 11 of the railroad law (Laws 1890, p. 1087, c. 565) it is 
provided in substance that as a prerequisite to the exercise of this power 
the assent of the corporation of said city shall be obtained, and as a 
condition subséquent it is provided that the highway across shall be 
restored to its former state or to such a state as not unnecessarily to 
impair its usefulness, and further provides: 

"And such highway niay be carried by it [the railroad company] under or 
over its track as uiay be fouud most expédient." 

I do not think that this last provision as to carrying the highway un- 
der or over the track can be held to authorize a railroad company to 
build a trestle over a public highway in a city or village for the pur- 
pose of obtaining access to its coal pockets without the consent of the 
city authorities. Having made the consent of the city a prerequisite to 
the crossing of a street at ail, the Législature further provided by sub- 
division 4 of section 33 of the revised charter of the city of Syracuse 
(Laws 1885, p. 35, c. 26), continued in force by section 483 (page 443) 
of the charter of cities of the second class : 

"That the comnion council shall hâve power * * * to regulate the use 
of streets * * * by * * * railways." 

In substance and effect it was necessary for the complainant com- 
pany to obtain the consent of the common council of the city of Syra- 
cuse to its crossing this extension of Schuyler street. This fact was 
recognized by the complainant company, and in 1903 it obtained a con- 
sent accordingly. This power to give consent is vested in the com- 
mon council alone, subject only to approval or disapproval by the 
mayor. No other officer or body of officers in the city had power 
to assent to this crossing or to vary the scope of the consent given by 
the cOmmon council. Neither the mayor, nor the tire marshal, nor 
the alderman of the ward, nor the commissioner of public works could 
take the place of the common council, or broaden or limit the scope oi 
the ordinance passed by that body, except as the mayor might ap- 
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prove or disapprove in the first instance. 1 think vve return necessarily 
to the scope and etïect of the ordinance of December 28, 1903. The 
granting of the permit by the fire marshal to erect the trestle, approved 
by the mayor, was not a consent of the common council that such tres- 
tle might be erected and put in opération. It was not a consent by 
the common council that the complainant company might cross Schuyler 
Street extended with a trestle of that description. The common coun- 
cil had nothing whatever to do with the issuance of this permit. Nei- 
ther the mayor nor the fire marshal, nor both together, had power to 
waive the requireraent of the charter that a street of the city of Syra- 
cuse should not be crossed by a railroad company without the con- 
sent of the common council. It well might be that, the common 
council having assented to the crossing of Schuyler street extended 
by means of a trestle or other structure, still the assent of the fire 
marshal to the érection of such structure was necessary before it 
could be erected. The practical construction put upon the consent of 
December 28, 1903, was that it authorized a crossing of that street at 
grade, and some 10 or 12 tracks and switches were constructed ac- 
cordingly. Thèse bave not been interfered with, and cannot be. They 
were constructed by the complainant company in good faith, with 
the ordinance in full force and effect. The rights gained cannot be 
taken away. There can be no successful contention that thèse tracks 
and switches are not the précise structures assented to and author- 
ized by law. There can be no successful contention that thèse struc- 
tures constitute either a nuisance or obstructions in a public street. The 
subséquent action of the common council, approved by the mayor, in 
repealing or rescinding this ordinance, did not change the .status of the 
parties or afïect their rights in the slightest degree. 

We come, then, to the remaining ciuestion : Did the ordinance of 
December 28, 1903, approved December 30, 1903, granting to the com- 
plainant company "the right and consent to construct and operate a 
switch or switches, track or tracks across the extension of Schuyler 
street," confer the right on that company to construct and operate a 
track or tracks across the extension of Schuyler street above grade? 
that is, to construct tracks across the extension of Schuyler street, 
supported by a trestle resting upon and supported by piers or founda- 
tions situate entirely outside the street lines, or located mainly outside 
and to some extent inside the lines of the street, provided such tres- 
tlework should be so elevated as not to interfère with the use of the 
street as a street, and provided, further, that the supports, if any, within 
the .street lines, should be so located as not to interfère with the use of 
the street as such, or with public travel thereon. Broadly speaking, 
was the consent of December 28, 1903, a consent to cross such street 
both at grade and above grade, or either at grade or above grade, as 
the company should elect? The position of the city of Syracuse is, 
first, that the consent given induded the right to construct tracks 
and switches across the extension of Schuyler street at grade only ; 
second, that if it conferred a right to cross with tracks and switches 
either at grade or above grade, as the railroad company might elect, 
the complainant company has exercised its élection and exhausted its 
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power; lastly, that the consent given in no event was a consent to 
cross Schuyler street extended both at grade and above grade. 

My attention is called to a case in the Court of Appeals in the state 
of New York, Delaware, Lackawanna & Western Railroad Company 
V. City of BufFalo and Henry Qninn, 158 N. Y. 2Q6, 53 N. E. 44, and 
also on motion for reargument in 158 N. Y., at page 478, 53 N. E., 
at page 533. In that. case it appears that consent was given by the 
proper municipal authority of the city of Bufïalo to the railroad com- 
pany to cross certain streets of the city including Main street; the 
crossing of that street to be by bridge, leaving a clear roadway un- 
derneath at least 13 feet in height and 28 feet in clear, subject to the 
approval of the city engineer. The railroad company, without ob- 
taining an approval or submitting any plan, was proceeding with its 
work when the common council passed a resolution directing the com- 
pany to put in a span of at least 60 feet at the crossing. Of this ac- 
tion the railroad company had due notice. This action was had upon 
the advice of the city engineer. Later the common council passed an- 
other resolution, in which it was resolved in substance that no con- 
sent should be given to the crossing of Main street by the company 
until its: agents should pledge themselves to cross Main street with a 
bridge having a span of the full width of the street. Taken together, 
this was the only consent ever given to the construction of the bridge 
in question. It was found, however, that while the company was pro- 
ceeding with the construction of the crossing at Main street there was 
a conférence between the city engineer, the street committee of the 
common council, and varions officers of the railroad company, at which 
conférence it was agreed that the company should modify its plans for 
the elevated crossing and construct it as it was afterwards actually 
constructed, and that ail this was donc with the approval of the city 
engijaeer. Ail this occurred in 1881 and 1883. In 1890 the common 
council of the city of Buffalo passed a resolution directing the street 
commissioner to notify the railroad company to remove the abut- 
ments located within the street lines within 90 days, and if not donc 
within that time that the commissioner would remove the same and 
charge the expense to the; company. The company was notified of this 
action, and was told that if it did not remove the abutments the city 
authorities would forcibly remove them. Thereupon the railroad 
company brought action in equity to enjoin the threatened action. It 
will be npted, fîrst, that the common council as such never consented 
to thé érection of this elevated crossing as it actually was constructed; 
second, that it did hâve notice and knowledge of what was being done 
and of what was doné, and that what was done met the approval of 
the city engineer; third, that the elevated crossing as constructed re- 
mained undisturbed and unobjected to for some seven or eiglit years. 
It was further foûiid as a fact that this elevated crossing, with its sup- 
ports and abutments in the street, seriously interfered with public 
travel; "that the pler, abutment, and earth embankment in the street 
ane obstructions to public travel that materially delay and inconven- 
ience the public in the use of the street ; that the plaintiff in erecting the 
structure did not restore the street intersected by it to its former state, 
or to such state as -not to hâve unnecessarily impaired its usefulness; 
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and that the street has been and is impaired by the existence therein 
of the pier, abutment, and embankment of earth." Thereupon the com- 
plaint was dismissed. 

In affirming the judgment of the lower courts dismissing the com- 
plaint the Court of Appeals in substance held (1) that the common 
council never consented to the structure actually erected; (2) that the 
structure as it existed was from the beginning an obstruction to public 
travel, and an unwarranted and unnecessary appropriation of a large 
part of the public street to the use of the railroad company, and that 
even the common council had no power to authorize such an obstruc- 
tion, as it was évident that the railroad company could hâve exercised 
its législative right to cross without obstructing the street to the extent 
it was obstructed ; and (3) that if there was any consent given, acting 
with the législative authority given direct by statute, to authorize the 
crossing, there was no consent to do the précise thing that was in fact 
donc. On the reargument the court held (158 N. Y. 479, 53 N. E. 
533): 

"Independentlj' of the limitations upon the power of municipal authorities 
to permit obstructions to be placed In streets by railroads, a railroad cannot 
maintaln a structure, elevated or otherwise, across a street, as against the 
munlcipality, in the absence of clear proof of consent on the part of the mu- 
nicipal authorities to the construction of the identical structure in question." 

Compelled, as I am, to hold that Schuyler street extended became 
one of the public streets of the city of Syracuse when the village of 
Geddes was incorporated into that city as a part thereof ; that such 
street was traveled and used by the public to some extent down to the 
spring of 1904; that it was repaired by the public authorities of said 
city, charged with that duty, at least twice within the six years prier 
to the spring of 1907; that consequently it has not been abandoned 
and has not ceased to be one of the streets of the city of Syracuse; 
that the city of Syracuse, by its duly authorized ofhcers, to wit, its 
common council, has not consented to the érection of the identical struc- 
ture in question, viz., an overhead or elevated trestle to carry railroad 
tracks upon and over Schuyler street extended with supports or piers 
in such street, and which was the only structure interfered with by 
the city or which it has threatened to interfère with — it follows, I 
think, that this action cannot be maintained. The will of the court, or 
its ideas of what would be proper under ail the conditions and cir- 
cumstances, cannot be substituted for the consent of the proper city 
authorities, its common council. The right to cross this street with 
such a structure, assuming it would not unduly obstruct the street, dé- 
pends on législative consent. The power to give that consent has been 
devolved upon, or delegated and committed to, the municipal authori- 
ties of the city, and not to the courts. That consent, that authority, 
has not been given. It matters not that the officers of complainant com- 
pany thought it had been given; that they acted accordingly and in 
good faith ; that large sums of money hâve accordingly been expended 
by the company in buildings and approaches to the street, which ex- 
penditures will be substantially a waste if the trestle is not completed 
and operated; that the equities ail favor the complainant company; 
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and that the court is satisfied, and finds, that the completed structuie 
wotild not in any way obstruct or impair the usefnlness of the Street as 
such, or impede or interfère with public travel thereon. The facts re- 
main that diis is a public street, and that consent to cross it in the 
mode and manner and by the means proposed and used and sought 
to' be used has not been g'ivcn, and that the court is powerless to make 
a decree which, in effect, would authorize and permit such a crossing 
by such means and such a structure in the absence of such consent. 
That it has power to prevent any interférence with the tracks and 
switches already laid across this street goes without saying. While 
the common council of the city repealed or rescinded the ordinance 
of December 28, 1903, approved December 30, 1903, I iind no évi- 
dence that this was done as preliminary to a disturbance of or inter- 
férence with ):jiese tracks,, but rather as a bar or answer to any claim 
that an ordinance is in force permitting or authorizing the completion 
of the trestle over and upon Schuyler street extended. The posi- 
tion seems to be that the city has the right to rescind or withdraw a 
consent to a particular mode of crossing at any time before it has 
been acted upon by the actual construction of the thing authorized. 
How that niay be I do not fînd it necessary to décide. I find no évi- 
dence of a demand that thèse tracks or switches be removed, or of a 
threat to remove or interfère with them. 

There will be a decree dismissing the biU of complaint, but, under 
ail the circumstances, without costs. 



MARTEN V. HOLBROOK et al. 

(Circuit Court, N. D. Califoruia. December 9, 1907.) 

No. 13,855. 

1. COCETS— JUEISDICTION OP Î^EDERAL CorETS— FeDEEAL QUESTION. 

A complîlint wliicli allèges that défendants eutered into a conspiracy by 
unlawful means to deprive plaiiitifC of lus liberty and property, and tiiat 
tliey unlawfully, forcibly, and without due process of law caused his ar- 
rest and confinement in a state insane asylum, states a cause of action for 
false imprisonment, not involving any fédéral question, and whicli it is 
the province of the state, and not tlie fédéral courts to redress. 

TEd. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 820- 
825.] 

2. Same. 

The provisions of the fourteenth constitiitional amendment, securing 
Personal rights, are directed against the states and their agencies, and not 
against the acts of private individuals, which give no right of action in 
the fédéral eoui'ts on the ground tliat a constitutional question is in- 
volved. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 820- 
825. 

Jurisdiction in cases involving fédéral question, see notes to Bailey v. 
Mosher. 11 C. C. A. 308; Montana Ore-Purchasing Cô. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 0. C. A. 7.] 



MARTEN V. HOLBROOK. 717 

At Law. On demurrer to complaint. 

Sooy & Dorn and C. W. Eastin, for plaintiff. 

John W. Stetson, Jesse W. Lilienthal, and William G. Burke, City 
and County Atty., for défendants. 

VAN FLEET, District Judge. The only ground of the demurrer 
interposed to the amended complaint which I deeni it necessary or 
material to notice is that challenging the jurisdiction of this court. 
The pleading présents an évident attempt to state a cause of action 
under the provisions of the fourteenth amendment to the Constitution 
of the United States and the statutes enacted in pursuance thereof for 
a deprivation of civil rights, such as to bring it within the jurisdiction 
of the Circuit Court; but, stripped of immaterial matter and a wealth 
of adjectives that add nothing of substance, the complaint states no 
more to my mind than a cause of action for false imprisonment, a 
wrong which it is the province of the state, and not the fédéral, courts 
to redress. 

While it is alleged that the défendants entered into a conspiracy 
to deprive plaintiff of certain enumerated rights tO' which he is en- 
titled as a citizen of the United States and of this state, it very clearly 
appears that ail the wrongs stated to hâve been inflicted upon the 
plaintiff through the alleged conspiracy grevv out of and flowed from 
his arrest and confinement in the Mendocino State Hospital for the 
Insane, which latter act appears, according to the averments of the 
complaint, to hâve been the culmination of the antécédent acts of the 
défendant. The alleged conspiracy, therefore, does not constitute the 
gist or gravamen of the cause of action alleged; but it was the un- 
lawful and unwarranted restraint of his person which worked the 
plaintiff injurv. Taylor v. Bidwell, 65 Cal. 489, 4 Pac. 491 ; More v. 
Finger, 138 Cal. 313, 60 Pac. 933; Dowdell v. Carpy, 129 Cal. 168,' 
61 Pac. 948. In Taylor v. Bidwell, supra, Mr. Justice Ross, speaking 
for the ' court, says : 

"The gravamen of the action is the alleged nialleious prosecution. The 
averments of the comiilaint, with respecft to the eonspirac.y of tlie défendants, 
are not of the gist of the action. Tliat lies in the wrongful and daniaging act 
donc. Herron v. Hughes, 25 Cal. 500. Said Chiet Justice Holt, in Savile v. 
Koberts, 1 Kaym. Ld. 378: 'An action will not lie for the greatest eonspiracy 
iniaginable if nothing be put in exécution ; but if the party be damaged the 
action wlll lie. From whence it follows that the damage is the ground of the 
action.' See, also, Hutchins y. Hutchlns, 7 Hill (N. Y.) 104." 

The other cases referred to are to like effect. 

The provisions of the Constitution and laws of the United States, 
the protection of which it is sought hère to invoke, do not relate to 
or include such merely private wrongs or transgressions as those 
complained of. The inhibitions of those enactments are against the 
state, its officers or agents, and not against the acts of merely private 
individuals acting as such. The invasion of the individual rights of 
one citizen by the unofficial and unsanctioned acts of another indi- 
vidual is left to the redress of the state or local tribunàls whose 
jurisdiction is in no way intended to be affectêd by those provisions.' 
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Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 676; Yick Wo v. Hop- 
kins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 330; Karem v. U. S., 
121 Fed. 250, 57 C. C. A. 486, 61 L. R. A. 437; Civil Riglits Cases, 
109 XJ. S. 3, 3 Sup. Ct. 18, 27 L. Ed. 835; James v. Bowman, 190 
U. S._ 137, 23 Sup. Ct. 678, 47 L. Ed. 979. 

It is not hère alieged that any of the acts charged against the de- 
fendants were committed by them under color of any statute, ordi- 
nance, régulation, custom, or usage of the state, nor that the défendants 
or any of them in the acts complained of were acting in the capacity 
of ôfficers, agents, or servants of the state, or under color of its au- 
thority or direction. In fact, it is not alleged that they acted in any 
officiai character whatsoever; and, being sued as private individuals, 
it is to be presumed that in their capacity as such they are intended 
to be charged. The allégations in this respect are, in substance, that 
the défendants entered into a conspiracy "by unlawful means" to de- 
prive the plaintiflf of his rights and to deprive him of his property 
"without due process of lavs^" ; that, "without process, warrant, or 
authority of law," they assaulted, overpowered, manacled, etc., the 
complainaiit, and took and confined him in the state insane asylum, 
"without proper authority" ; that they "unlawfully, forcibly, and with- 
out due process of law possessed themselves of his body," etc. In- 
deed', ail the acts charged against the défendants are characterized as 
"unauthorized acts"; the only approach to an allégation that they 
were done under color or authority of law being that they obtained 
control of the person of the plaintifï "under color of alleged or pre- 
tended statutes, ordinances, régulations, customs, and usages of the 
state of California and with the aid of forgery, falsification of the 
public records," etc., and secured his confinement in a state asylum. 
This allégation cannot be construed as sufficient to show that the state, 
its officers, or agents were in any wise concerned in or abetted the 
acts of the défendants, nor that those acts were committed in pursu- 
ance of its sanction or authority. The resuit is that the complaint 
shows nothing more than a personal trespass or wrong committed by 
private individuals. 

The demurrer will be sustained, and the action dismissed. 



UNITED STATES v. TAYLOR. 
(District Court, W. D. Arliansas, Ft. Smith Division. December 16, 1907.) 

1. Jtjdgment— Vacation— Mode OF Pbooeeding. 

Where a fédéral court had Jurlsdiction of the subjeet-matter of an ac- 
tion, and its g udgment recites service of process on the défendant, such 
judgnient caimot be set aside on a motion made after the term, but the 
remedy of the défendant, if he desires to assail the truthfulness of such 
récital, is by a suit for injunctlon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 668.] 

2. Ba.ii^— In Obiminal Peûsecittions— Nature and Effbct of ÏIecognizance. 

' A recognlzance in a criminal case is in the nature of a judgment con- 
fes.sed of record, and a proceeding thereon by sci. fa. after forfaiture is 
merely to confirm sUch judgment 

[Ed. Note. — For qases In point, see Cent. Dig. vol. 5, Bail, § 372.] 
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On Motion to Vacate Judgment. 

James K. Bames, U. S. Dist. Atty., and L. W. Gregg, Asst. U. S. 
Dist. Atty. 

Kenneth F. Murchison, for défendant, 

ROGERS, District Judge. On the 19th of October, 1894, in a 
criminal case pending in this court against Osmer Surplis a forfeiture 
was rendered against Albert Taylor, who was surety upon the bond 
of said Surplis, and a sci. fa. was issued against the said Taylor, re- 
quiring him to appear and show cause why said forfeiture should not 
be made final. On the 18th of March, 1897, judgment of forfeiture 
was made final against the said Albert Taylor. On the face of the 
judgment it is recited that due service had been had upon the said 
Albert Taylor. On November 21, 1907, the said Albert Taylor filed 
in this court a motion to vacate the judgment, on the ground that he 
never had been served vvith any process, and therefore the co-urt had 
no jurisdiction to render judgment against him, and that, if the sci. 
fa. had been served upon him, he would hâve made a fuU and com- 
plète défense thereto, and said judgment would not hâve been ren- 
dered against him. He accompanies his motion with an answer which 
he offers to file to the bond, in which he admits that, when he executed 
the bond as surety of Osmer Surplis, that the said Osmer Surplis 
did not appear in response to said bond, because he died before said 
forfeiture occurred, and before the return day fixed in said bond for his 
appearance; that, knowing of the death of said Surplis, after the bond 
was forfeited he came to Ft. Smith, and brought witnesses to profve 
the death of said Surplis, and they appeared before the United States 
district attorney and made sworn statements of the death of said Sur- 
plis before the forfeiture was made final, and that he left with the 
understanding that the forfeiture should be set aside, and that sub- 
sequently he heard nothing of the matter until the month of February, 
1907. To this motion the United States interposed a demurrer, and 
the motion was argued before the court, and taken under advisement. 

No authority is necessary to show that a judgment without notice 
is a nuUity, and absolutely void, and it seems f rom the case of Harris 
V. Hardeman, 14 How. 334, 14 L. Ed. 444, that where, upon the in- 
spection of the whole record in a case, it affirmatively appears that the 
court rendering judgment had no jurisdiction of the défendant, that 
it may be on motion set aside. In the case at bar, however, as already 
stated, the judgment itself recites the notice. The sci. fa. is not pro- 
duced, and appears to be lost. In its absence the inspection of the 
whole record affirmatively shows that service was had upon the surety, 
Albert Taylor, and the court, therefore, had jurisdiction of the de- 
fendant. Having jurisdiction of the subject-matter and of the défend- 
ant, the case of Harris v. Hardeman is inapplicable. Where the rec- 
ord affirmatively shows service and the judgment debtor desires to as- 
sail the truthfulness of the return of the officer, or the récital of serv- 
ice in the judgment. the remedy, it would seem, is by bill for an in- 
junction. See Earle et al. v. McVeigh, 91 U. S. 503, 23 U. Ed. 398 ; 
Wingfield v. McUure et al., 48 Ark. 510, 3 S. W. 439; Fuller v. 
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Townsley-Mvrick Dry Goods Co., 58 Ark. 316, 24 S. W. 635 ; Crafts 
V. Dexter, 8 Ala. 767, 42 Am. Dec. 666. This is the remedy, because 
tlie time bas expired in which a writ of error could be sued out to cor- 
rect the record. A certiorari will not He to quash a judgment, except 
wbere it appears on tbe face of the record that the court rendering the 
judgment had no jurisdiction of the subject-matter or the parties. 
Harris v. Barber, 129 U. S. 366, 9 Sup. Ct. 314, 32 L. Ed. 697. 
Moreover, no court of the United States can revise or amend its own 
final decree, or judgment, for errors of fact or law after the end of the 
term in which said decree or judgment was rendered, provided, of 
course, the record shows that the court rendering such judgment or 
decree had jurisdiction of the subject-matter and the parties. U. S. v. 
Wallace (D. C.) 46 Fed. 570; Sibbald v. U. S., 12 Pet. 488, 9 L. Ed. 
1167; Bronson v. Schulten, 104 U. S. 417, 26 L. Ed. 997; PhilHps v. 
Negley, 117 U. S. 674, 6 Sup. Ct. 901, 29 L. Ed. 1013. In U. S. v. 
Wallace, supra, the court held that the statutes of the state did not 
apply to cases of this character which are pending in a criminal court 
-^citfng State v. Wilder, 13 S. C. 344^ — and also held, as we think 
properly, that the recognizance is the judgment, and the proceeding 
by way of sci. fa. is used solely to confirm the judgment, saying: 

"Tliere is no doubt that a reeognlzauce is in the nature of a judgment cosi- 
fessed of record (State y. Ahrens, 12 Eieh. Law [S. C] 493), and that the sci. 
fa., by its own language, is to confirm it." 

I conclude that the motion will not lie, that the demurrer should be 
sustained, and the motion itself denied, to which the défendant Taylor 
may note his exception. 
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SMITH et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. Xoveinber 12, 1907.) 

(Xo. 2,522.) 

1. CONSPIRACY— COXSPIRACY TO DePP-IV?: CITIZEN OF LlBEKTY— PEOSAGE. 

The right to freedom from slavery or iiivoluntary servitude, except as 
a punisliment for crime, is one secured to every person ivitliin the .luris- 
dietioni of tlie United States by tlie tliirteeuth constitutioual ameiidmeut ; 
and a consi>1rncy to deprive any citizen of sucli right is indictable uuder 
lîev. St. § .5508 LC. S. Comp. St. 3901, p. 3712J, which malics it a criminal 
offense "to conspire to Injure, oppress, threaten or intimidate any citizen 
in the free exercise or enjoynient of any right or privilège secured to 
hira by the Constitution or laws of the United States." 

2. InDICTMENT — SuFFICIENCY OF AVERIŒNTS — DeSCKIPTION OF OFFENSE. 

Avernients in an indictment of the essential éléments of the offense, 
which are plain and intelligible to the common understanding. and stated 
witli such partieularity as to enable the accused to understand tlie nature 
of the charge, to intelligcntly prépare to nieet it, and to plesid the resuit 
as a protection against another prosecution for the same offense, are suffi- 
cient as against a demurrer without regard to their teehnical accuracy. 

[M. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, §§ 174-182.] 

3. CoNSPiBACY — Indictment — Fédéral Statuts. 

In an indictment under Rev. St. § 5508 [II. S. Comp. St. 1901, p. 3712], 
for conspiracy to deprive a citizen of a right secured to him by the 
Constitution or laws of tlie United States, it is not necessary to aver any 
overt act and any avernient in sucli au indictment of acts done must 
necessarily be reterred to tlie charge of conspiracy as describing or par- 
ticularizlng such charge. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 10, Conspiracy, § 89.1 

4. S AME. 

An indictment which charges tlie accused in the language of Rev. St. § 
5.508 [U. S. Comp. St. 1001, p. ."5712], with having consr)ired to injure, 
oppress, threaten, and intimidate a citizen named in the free exercise 
of a right secured to him by the Constitution and laws of the United 
States, and which by way of further particulariziug avers that such right 
was the right to the free exercise and enjoynient of freedom from in- 
voluntary servitude and slavery, and that the conspiracy was to be ef- 
fected by arresting, imprisoning, guarding, and corapelling him by threats 
and intimidation to work and labor against bis will for the défendants, 
suffleiently describes the offense, and need not exclude the défendants 
from the opération of the exception in the thirteenth constitutional amend- 
ment by an avernient that such iierson was not held in servitude as a 
punishment for crime. 

5. Same— Evidence to Establisii— Acts of Dépendants. 

A conspiracy to commit a crime may be and usually must be from the 
nature of the case proved by iiiference from the acts of the parties and 
their oo-operation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10. Conspiracy, §| 
10.5-107.] 

6. Same— Tbial for Cbiminal Conspiracy— Sufficiency of Evidemce. 

On the trial of défendants eharged with conspiracy to deprive a person 
named of his rights under the Constitution and laws of the United States 
by subjecting him to involuntary servitude, tliere was évidence that one 
of the défendants went to Memphis, Tenu., and there hired 15 or more 
uegroes to go with him to his place in Mis.souri to work in a mill, prom- 
leing libéral wages. On their arrivai in the nigbt, they were met at the 

157 F.— 46 
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station by another of the défendants with hacks and taken to a farm 12 
miles distant, where they were searched for weapons, and then placed in 
a cabin under the guard of others of the défendants, armed with repeat- 
ing rifles and revolvers. They were kept under such guards night and 
day and worked on the fann in clearing and ditching, were subjected 
to brutal pimishments, and few, if any, received the proniised wages 
Some who succeeded in escaping were brought back by some of défend- 
ants armed with guns. Each of tlie défendants convicted participated in 
some way In such transactions, either as owner of the farm, overseer, 
or guards. //eW, that such évidence was sufiicient to warrant the sub- 
mission of the case to the Jury, and to support a fiuding of conspiracy as 
charged. 

7. CEIMIN.4.L Law— Instructions. 

Instructions given and refused on the trial of an indictment for con- 
spiracy considered, and the court Jteld not to hâve committed error ; 
the instructions refused so far as correct having been substantially giveu 
in the court's charge. 

8. Cbiminal Law— Tbiai^-Comments bt Judge on Evidence. 

Cotnmènts by the judge as to the value of évidence are not assignable for 
error when the jury are left at full liberty to détermine the issues of fact 
for themselves. 

In Error to the District Court of the United States for the South- 
eastern Division, of the District of Missouri. 

Chester H. Kruni and Moses Whybark (W. H. Miller and Oliver & 
Oliver, on the brief), for plaintifïs in error. 

Assistant Attorney General Russeil (E. P. Johnson and Henry W. 
Blodgett, on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

ADAMS, Circuit Judge. The plaintiffs in error, Charles M. Smith, 
Sr., Charles M. Smith, Jr., William Woods, Floyd Woods, Benjamin 
Field, Benjamin Stone, and W. Eee Rodgers, were jointly indicted with 
James E. Smith and Rex Smith in the court below in 44 counts for 
violating the provisions of section 5508 of the Revised Statutes [U. S. 
Comp St. 1901, p. 3712]:. They were charged in each count with con- 
spiring to injure, oppress, threaten, and intimidate a citizen of the Unit- 
ed States in the free exercise and enjoyment of rights and privilèges 
secured to him by the Constitution and laws of the United States. 
James E. and Rex Smith were found not guilty by direction of the 
.-.ourt. The other défendants were found not guilty by like direction on 
20 counts, and on ail the remaining counts which were submitted to the 
jury, except the eleventh, they were found not guilty. On that they 
were found gttilty. They were each sentenced to imprisonment for 
terms ranging from three years and six months to one year and six 
months and to pay a fine ranging from $5,000 to $100 and costs. The 
présent writ of error challenges the judgment for errors alleged to 
hâve been committed at the trial. 

Omitting forrtial parts, the eleventh count of the indictment is as 
follows: 

"That on the Ist day of June, 1906, the défendants [naming them] did im- 
lawfully and feloniously conspire, combine, confederate and agrée together to 
injure, oppress, threaten and Intimidate a certain citizen of the United States, 
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to wit, John Reed, in tlie free exercise and enjoyment of rlghts and privilèges 
secured to him by the Constitution and laws of the United States, to wit, 
the rlglit to tlie free exercise and enjoyment of freedom from iuvoluntary 
servitude and slavery ; tliat In pursuance of said unlavi-ful and felonious con- 
spiracy, combination, confédération, and agreement, and to effect the objoct 
thereof, the said défendants [naming them] did then and there uulavvfully 
and feloniously arrest, hold, imprison, and guard him, the said John Reed, and 
then and there unlawfully and feloniously compel by threats and intimidation 
him, the said John Reed, to then and there worli and labor involuntarily 
and against his will for said défendants [naming them], contrary to the 
form of the statute in sueh case made and provided, and against the peace 
and dignity of the United States." 

A demurrer was first filed, challenging the légal sufficîency of tlie in- 
dictment on several grounds. Those sj>ecified and relied on in argument 
are : ( 1) The right to freedom f rom involuntary servitude and slavery 
against the free exercise of which the défendants are charged with con- 
spiring is not a right secured to a citizen by the Constitution and laws 
of the United States, and therefore the offense as laid in the indictment 
is not within the contemplation of section 5508. (3) The charge of 
conspiracy as laid in the indictment is not complète in itself, and be- 
cause it cannot be aided by acts charged to hâve been donc in further- 
ance of it is insufficient. (3) The indictment merely follows the lan- 
guage of the statute vv^hen it should hâve individuated the offense. (4) 
The indictment is not sufficiently explicit to advise the accused of the 
nature of the charge against them or enable them intelligently to pré- 
pare to meet it. ( 5) The indictment fails to aver that the accused were 
not held in involuntary servitude as a pimishment for crime. Of thèse 
in their order. 

Is the right to freedom from involuntary servitude or slavery se- 
cured to a citizen by the Constitution? The right protected by section 
5508 must undoubtedly be one which is secured by some provision of 
the Constitution or by some law of the United States. That section,, 
so far as now pertinent, is as follows : 

"If two or more persons conspire to Injure, oppress, threaten, or intimidate 
any citizen in the free exercise or enjoyment of any right or privilège secured 
to him by the (Constitution or laws of the United States * « * they shall 
be flned not more than flve thousand dollars and imprisoned not more than 
ten years ; and shall, moreover, be thereafter inéligible to any office, or place 
of honor, profit, or trust created by the Constitution or laws of the United 
States." 

The government contends that the right protected by that section and 
charged to hâve been violated by the défendants is secured by the thir- 
teenth amendment to the Constitution of the United States, which is as 
follows : 

"Section 1. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall hâve been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

"Sec. 2. Congress shall hâve power to enforce this article by appropriate 
législation." 

Défendants' learned counsel first contend that the right to freedom 
from involuntary servitude and slavery is secured by no Constitution 
or law ; but is inborn, given to man by his Creator, and recognized, un- 
der the name of liberty, in the Déclaration of Independence as one of 
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his eqiial and inaliénable rights. With most of this panegyric we are 
in full accord, but not with ail. That a right may be inborn or natnral 
in most cases merely expresses the fact that it is a right. Most, if 
not ail, the rights of mankind which are recognized by law hâve their 
origin or suggestion in natnral right, and it is because of the intuitive 
récognition of that right that they are so recognized and protected by 
law. The right to life and the pursuit of happiness is by the token in- 
voked by learned counsel an endowment of the Creator, personal and 
inaliénable. But the protection and security of thèse rights in one form 
or another furnishes the occasion of most of our législation, fédéral and 
State. We cannot perceive howthe préservation or security of a nat- 
nral right may not afford the subject of législation. One has a gen- 
erally conceded and natural right to his life and property. If thèse 
rights may not be protected or secured by law, our Législatures, nation- 
al and State, hâve been for a long time woefuUy mistaken. 

A complète answer to défendants' contention is aftorded by the fact 
that the statute protects a right "secured" by the Constitution and laws ; 
not one originating in, created, or granted by them. This discriminat- 
ing use of words is significant, and in our opinion conclusive against de- 
fendants' contention. The Constitution ordains that neither slavery nor 
involuntary servitude shall exist within the United- States, etc. Noth- 
ing can more effectually secure the right of freedom from slavery or in- 
voluntary servitude than this peremptory and ail coniprehensive pro- 
hibition against their çxistence anywhere within the jurisdiction of the 
United States. The Suprême Court in Clyatt v. United States, 197 
U. S. 207, 316, 25 Sup. Ct. 429, 4:50, 49 L. Ed. 726, speaking by Mr. 
Justice Brewer concerning the amendment in question, said : 

"This amendment denounces a status or condition, irrespective of tlie manner 
or authority by whieli it is created. * * * It names no party or autliority, 
but simply forbids slavery and involuntary servitude, grants to Congress 
povv^er to enforce this prohibition by appropriate législation." 

Mr. Justice Bradley in Civil Rights Cases, 109 U.S. 3, 20, 23, 3 
Sup. Ct. 18, 28, 27 L. Ed. 835, observes concerning this amendment that 
it "is undoubtedly self-executing without any ancillary législation, so 
far as its terms are appHcable to any existing state of circumstances. 
By its own unaided force and effect it abolished slavery, and establish- 
ed universal freedom. * * * The amendment is not a mère pro- 
hibition of state laws establishing or upholding slavery, but an absolute 
déclaration, that slavery or involuntary servitude shall not exist in any 
part of the United States." In Hodges v. United States, 203 U. S. 1, 
16, 27 Sup. Ct. 6, 8, .51 L. Ed. 65, Mr. Justice Brewer, again speaking 
of this amendment, says : 

"The meaning of this Is as clear as language can make It. The things de- 
nounced are slavery and Involuntary servitude, and Congress is given power 
to enforce that denunciatlon. Ail understand by thèse terms a condition of 
enforced compulsory service of one to another. * * * if jn jmy respect 
it comniits one race to the Nation, it commits overy race and evei-y iudividuai 
thereof." 

There can be no dotibt that section 5508 is an exercise of the légis- 
lative function warranted by section 2 of the thirteenth amendment. 
It was enacted in view of that amendment and the right undertaken to 
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be protected by it is undoubtedly a right secured by the amendment. 

The cases cited bv learned counsel in support of their view ( Ex parte 
Yarbrough. 110 U.'S. 651, 4 Sup. Ct. 152, 38 L. Ed. 274; United States 
V. Waddell, 113 U. S 76, 5 Sup. 35, 38 L. Ed. 673 ; Logan v. United 
States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429 ; In re Quarles 
and Butler, 1S8 U. S. 533, 15 Sup. Ct. 959, 39 L. Ed. 1080) relate 
generally to conspiracies to injure or intimidate a citizen in the exercise 
of some conventional right actually created or conferred by the Consti- 
tution or by some law as distinguished from a natural right, and there- 
fore do not raake against our conclusion in this case. A right which 
has been conferred by law is manifestly secured by that law. Such 
concession, however, is no authority for the contention that a right se- 
cured by law must. necessarily hâve been conferred by some law. 

The second, third, and fourth grounds of demurrer may properly 
be considered together. Is the charge of conspiracy as laid in the in- 
dictment sufticiently spécifie? A fundamental and well-established rule 
necessary to be observed in ail cases is that ail the essential éléments 
of the offense must be averred in the indictment, and that, too, with 
sufficient clearness and particularity to enable the accused to under- 
stand the nature of the charge against him, to intelligently prépare 
to meet it, and to plead the resuit, whether conviction or acquittai, as 
bis protection against another prosecution for the same ofifense. The 
degree of particularity requisite to fairly accomplish thèse purposes 
is ail that is required in any case. No useless or impracticable stand- 
ards which may embarrass rather than aid the administration of jus- 
tice should be required. Averments of the essential éléments just sug- 
gested which are plain and intelligible to the common understanding 
are, as against a demurrer, entirely siifficient without regard to their 
technical accuracv. Brown v. United States, 74 C. C. A. 314, 143 
Fed. 60; Clément v. United States, 79 C. C. A. 243, 149 Fed. 305; 
Rinker v. United States, 151 Fed. 755, 81 C. C. A. 379 ; Stearns v. 
United States, 153 Fed. 900, 82 C. C. A. 48. How does the présent 
indictment respond to the foregoing rule? The indictment for con- 
spiracy under section 5508 is différent from one under section 5440. 
In the latter an overt act must be pleaded, while in the former none 
is required. We therefore find no occasion in this case for application 
of the rule laid down in United States v. Britton, 108 U. S. 199, 205, 
3 Sup. Ct. 531, 37 L. Ed. 698, that a charge of conspiracy cannot be 
aided by averments of acts donc in furtherance of it. Whatever the 
actual fact be, in contemplation of law there are no such averments 
in this indictment. Certain acts are charged to hâve been performed 
in furtherance of the conspiracy. Thèse must necessarily be referred 
to the charge of con,spiracy, which is the subject of the indictment, 
for their legitimate scope and opération. Even in indictments under 
section 5440 référence may be made to averment of overt acts, not to 
supply any omitted éléments of the crime, but for the purpose of 
elucidating the meaning of ternis employed in charging the crime. 
Stearns v. United States, supra, and cases cited. Much more is this 
true in an indictment under section 5508, wherein no overt act is re- 
quired to be averred. Ail the averments of such an indictment may 
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be taken into accoiint în reiieving essential averments actually rnade of 
possible donbt and uncertainty. "The entire indictment is to be con- 
sidered in determining whether the offense is fully stated." Dunbar 
V. United States, 156 U. S. 185, 190, 15 Sup. Ct. 325, 39 L. Ed. 390. 
It is objeeted that the offense is charged only in the language of the 
statute, and that such language fails to set forth ail the éléments of the 
crime, within the meaning of the rule announced in Potter v. United 
States, 155 U. S. 438, 444, 15 Sup. Ct. 144, 146, 39 L. Ed. 314, where 
it is said : 

"Wbile it Is doubtless true that it is not ahvays sufRciont to use simply the 
language of the statute in describing such an offense (United States v. Carll, 
105 U. S. 611, 26 L. Ed. 1135), yet if such language is, aceording to the natural 
import of the words, fully descriptive of the offense, then ordinarily it is 
sufflclent." 

Let us now examine the indictment. It is charged that the défend- 
ants conspired "to injure, oppress, threaten, and intimidate a citizen.'" 
Thèse words hâve a familiar meaning, and needed no explanation in 
the indictment. The citizen to be injured also was specified. It was 
John Rééd. In what respect he was to be injured was specified, "in 
the free exercise of a right secured to him by the Constitution and laws 
of the United States," and that right was particularized by the addi- 
tional statement that it was "the right to the free exercise and enjoy- 
ment of freedom from involuntary servitude and slavery." The mean- 
ing of the words, "involuntary servitude and slavery," are not open to 
doubt. No language could make it clearer. Mr. Justice Brewer, 
speaking of them in Hodges v. United States, supra, says : 

"Ail understand by thèse terms a condition of enforced compulsory service 
of one to another." 

But it is further objeeted that the indictment does not disclose how 
or in what respect John Reed was to be injured or intimidated. This 
objection is without merit. The indictment in words not to be mis- 
taken charges that he was to be injured and intimidated by subject- 
ing him to involuntary servitude; and then by way of particulariz- 
ing it is alleged that the conspiracy to that end was to be efifected by 
arresting, imprisoning, guarding, and compelling him by threats and 
intimidation to work and labor against his will for the défendants. 
This in our opinion fills the full measure of particularity required 
in an indictment for conspiracy under section 5508. AU the éléments 
of the offense are stated with that degree of certainty which, within 
the meaning of the rule above stated, fuHy acquainted the accused with 
the nature and cause of the accusation against them, enabled them to 
intelligently prépare to meet it and subsequently to plead the judg- 
ment in the case as their protection against another charge of the same 
kind. 

It is further objeeted that the indictment was insufficient because 
it did not exclude the accused from the opération of the exception found 
in the thirteenth amendment. It is said that the fàilure to aver that 
John Reed was not to be subjected to involuntary servitude as a pun- 
ishment for a crime is fatal to the indictment. This also is untenable. 
The ingrédients of the offense were susceptible of accurate and clear~ 
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description without regard to the exception; and they were so de- 
scribed. We cannot conceive of an unlawful and felonious conspiracy 
to deprive a convict sentenced to hard labor in the penitentiary of his 
constitutional right of freedom from involuntary servitude. The ex- 
ception in question is défensive in its character, and, if the défendants 
fell within its protection, it was an easy matter for them to show it, 
and it was their duty to do so. United States v. Cook, 17 Wall. 168. 
174, 21 L. Ed. 538 ; Maxwell Land Grant Co. v. Dawson, 151 U. S. 
586, 604, 14 Sup. Ct. 458, 38 L. Ed. 279 ; Shelp v. United States, 26 
C. C. A. 570, 81 Fed. 694; Sims v. United States, 58 C. C. A. 93, 121 
Fed. 515, 519 ; Schlemmer v. Buffalo, Rochester, etc., Rv., 205 U. S. 
1, 10, 27 Sup. Ct. 407, 51 L. Ed. 681. From any point of view the 
indictment in our opinion was sufficient. 

Before considering the remaining assignments of error, a brief state- 
ment of the main features of the case is necessary. The défendant 
Charles M. Smith, Sr., and his two brothers, James and Rex Smith, 
were the owners of large tracts of land in southeast Missouri, the 
■clearing and cultivation of which were important matters to them. 
Défendant Charles M. Smith, Jr., was the son of Charles M. Smith, 
Sr. Défendants William Woods and W. Eee Rodgers were in charge 
under the Smith brothers of the work on two separate portions of the 
land, situated about a mile or so apart. The other défendants, Floyd 
Woods, Benjamin Field, and Benjamin Stone, co-operated with them 
in the way presently to appear. The voluminous évidence presented in 
the record before us tends strongly to show the foUowing facts : That 
it was difïîcult to secure and keep laborers to do the necessary work 
of clearing and cultivating Smith's land ; that in the early spring of 
1906 Charles Smith, Jr., went to Memphis, Tenn., and secured 15 or 
more negroes, among whom was John Reed, the citizen named in the 
eleventh count of the indictment, Avhom he induced by promises of lib- 
éral wages to go with him to Sikeston, Mo., to work, as he rep- 
resented to them, in a flour mill ; that he transported them by railroad 
from Memphis to Sikeston in the night, arriving there at 1 or 2 
o'clock in the morning; that on arrivai there hacks were awaiting them 
into which the negroes were immediately loaded in gangs of five each ; 
that they were thereupon driven in charge of défendant Charles M. 
Smith, Sr., who accompanied them a distance of about 12 miles to 
what is known as the "Woods' Place," where they were delivered over 
to the custody of William Woods, Floyd Woods, Benjamin Field, and 
Benjamin Stone, called in the évidence the "overseer" and "night" and 
■"day" guards, respectively ; that they were fîrst searched for concealed 
weapons, which, when found, were taken from them; that they were 
then (it still being dark) put into a roughly built, fîlthy cabin called in 
the évidence a "shack," where bunks were provided for them; that 
the Windows of this shack were cross-barred by heavy two-by-four 
pièces of timber, and thèse were covered over with barbed wire; that 
guards with six-shooters and repeating rifles were stationed over them 
at night while in the shack to prevent possible escape and by day while 
out of the shack to make them work and prevent escape; that the 
most cruel and brutal punishment was inflicted upon them for pre- 
tended infraction of rules, but more often for the purpose of forcing 
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them to the last extf emity of possible service ; that they were kept at 
work constantly, except Sundays, alvvays iinder guard, in digging' 
ditches, rolling logs, and doing other necessary work on the place; 
that on Sundays they were kept confined in their shack under guard; 
that few, if any, of them received the promised wages; that some 
from time to time made their escape at the risk of their lives. The 
treatment of thèse negroes had its counterparts at other times and in 
other places on the Smith farms ; and thèse afford much corrobora- 
tive évidence of the unlawful intent with which the gang of negroes in 
question was restrained. From ail the évidence, which \ve hâve care- 
fully examined, there can be no doubt of the main facts briefly epit- 
omized above. The jury by their verdict hâve put the stamp of verity 
upon them. That such flagrant violation of law, such shameless in- 
humânity and brutality, such base dishonor to American citizenship 
could be deliberately practiced in a civilized and Christian conmumity 
by intelligent men is a reproach to our civilization, and challenges in- 
stant and vigorous protest and action by ail right-minded men. 

It was first argued that the proof does not show that the service of 
the negroes was involuntary ; but does show that none of them re- 
fused to.work or demanded to be relieved from restraint, and that for 
this reason the court should hâve instructed a verdict of not guilty. 
This is , unreasonable and absurd. In the nature of things résistance 
would hâve availed them nothing. Repeating rifles, revolvers, and 
clubs in the hands of brutish men determined to accomplish their pur- 
pose naturally suggested to their victims that prudence was the better 
part of valor. This was a proper matter for the considération of the 
jury and its finding is conclusive. Again, it is said that the évidence 
of a conspiracy to deprive the negroes of their right, which is the of- 
fense denovmced by section 5508, is entirely wanting. True, there is 
no direct évidence of the conspiracy. If that were necessary, it rarely, 
if ever, could be proved. Conspirators do not work in the light. They 
prefer darkness literally and figuratively. They frequently obscure 
their purpose by formai and technically correct instruments of writing, 
leaving their real purpose for exécution, notwithstanding the writing. 
The eflfects and results of a conspiracy can be observed and proved, 
but rarely can one get a glimpse or make proof of the secret confér- 
ences which inaugurate it. For thèse manifest reasons proof of a 
criminal combination to do an unlawful act can rarely be made except 
by light reflected from its conséquences or results. 

We had occasion recently in the cases of Thomas and Taggart v. 
United States (just decided) 156 Fed. 897, to consider the question 
now beforë us. We there said : 

"À precoiicérted plan to do an unlawful act must from tlie nature of the 
case bé usually establisLed by infereiices drawn from the relation of the 
parties from the acts done and from the results achieved." 

Authority is ample for that proposition. State v. Ripley, 31 Me. 
386 ; Commonwealth V. McGlean, 3 Pars. Éq. Cas. (Pa.) 367; Davis 
V. United States, 46 C. C. A. 619, 107 Fed. 753 ; United States v. Bab- 
cock, 3 Dill. 581, Fed. Cas. No. 14,487. In State v. Ripley, supra jt 
is said : 
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"It is often that tlie intentions of a wrongdoer are ascei-taiued entirely by 
acts done which are the natural effects of uiilawful designs. The acts and 
clrcumstanccs wliicli aoeonipauy tliein, shovving the connection between the 
acts, and the motives which produced them, are generally the most cou- 
vincing évidence which can be adduced." 

In Commonwealth v. McClean, supra, it is said : 

"In the history of crimlnal administration, the case is rarely found in 
which direct and positive évidence of crimlnal coniljiuatipu exists. * * « 
It Is from the clreumstances attending a crimlnal, or a séries of crimlnal acts. 
that we are able to beconie satistied that they havc been the results not mere- 
ly of Individual, but of concerted and associatCMl action." 

The inévitable inference deducible from the co-operation and achieve- 
ments of the défendants in this case is that they were the resuit of 
preconcert and design on their part. One goes to Memphis and in- 
duces the negroes by false représentations to go to Sikeston; another 
bas hactis in readiness on tlie arrivai there to take them to Smith's 
farm, 12 miles away ; others are prepared on arrivai at the latter place 
to immediately imprison them ; others are found there equipped with 
suitable weapons to effectually guard them by day to prevent escape, 
and extract the last modicum of work from them, while others are in 
jreadiness to guard them by night in a prison bouse obviously pre- 
pared beforehand for their détention. By the co-operation of ail thèse 
men John Reed and other negroes were made to perform work for 
them against their will, and practically without compensation. This 
unlawful resuit could not, in our opinion, bave been accomplished with- 
out preconcert or criminal combination on the part of the men engaged 
in it. There was ample évidence to support the charge of criminal con- 
spiracy. 

The claim that there was no évidence Connecting défendants Smith, 
Sr., Stone or Rodgers with the conspiracy charged in the indictment 
is not stistained by the facts. Smith, Sr., as already observed, ar- 
rangea for transporting the men from Sikeston to the farm, and ac- 
companied them there himself. He went there on Sundays, and must 
hâve seen and approved of the treatment to which they were opeuly 
subjected. Whatever payments were made to the men he made, and 
they were engaged in clearing and draining his land. On being in- 
fonned that trouble was likely to ensue by reason of Rodgers holding 
men against their will, he made the reply : 

"Oh ! there is no danger of that. If a man gets anytliing ont of a nigger, 
I thiuk he deserves it." 

Stone acted as night guard, aided in the return of a fugitive negro, 
and in other ways appears to bave been serviceable in accomplishing 
the unlawful purpose. 

Rodgers was gênerai overseer, or "lessee," as he was called, in con- 
trol of one of the Smith farms where negroes were restrained. He 
assisted, with gun in hand, in the forcible return of a fugitive negro 
who sought to make his escape. He informed one of the negroes who 
was complaining about not getting his wages that it was useless for 
him to try and get away, as they had the roads watched for 20 miles, 
and would bring him back. He told one of the complaining negroes 
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that the United States were backing him up, at the same time display- 
ing a star with the words "United States" on it, as évidence of his- 
authority over them. He told them that $13,000,000 in Sikeston was 
backing him up. It is true that some of this évidence related directly 
to negroes held under restraint by Rodgers at his place, and not at 
Woods' place, which was a mile and a quarter away. But the proof 
virell warrants the inference that the défendants, and ail of them, whether 
operating at the Rodgers or Woods place were engaged in one and 
the same unlawful project or conspiracy to entice negroes to one place 
or the other with a view of subjecting them to involuntary servitude. 
Further référence to the proof would be futile. After a patient ex- 
amination of it ail, we are not only satisfied that there was substantial 
évidence against each and ail of the complaining défendants to warrant 
the verdict as rendered, but that any other verdict would hâve been a 
travesty on justice. 

This brings us to a considération of errors alleged to hâve been com- 
mitted by the trial court in refusing to give to the jury instructions 
requested by défendants. It is said the court erred in not giving the 
foUowing instruction : 

"The court charges the jury that each of the défendants is presumed to be 
innocent until the coatrary has been shown beyond a reasonable dovtbt ; that 
this presumptton attends and surrounds eaeli défendant throughout the entire 
case; that the burden of overcoming this presumption rests upon the govem- 
ment, and never shifts so as to rest upon the défendant ; that a défendant is 
not called on to explaln circumstanees which are suspicions, but that the 
govemment must solve ail reasonable doubts, so as to exclude from the minds 
of the jury through évidence adduced every reasonable, hypotliesis except 
that of the guilt of tlie défendants. Unless the govemment lias satisfied this 
requirement as to each défendant, the jury must acquit him coucerning whom 
they flnd such a condition of failure to exist." 

The instruction so requested fairly expresses in a gênerai way the 
rule of law governing a criminal trial. But such law need not be de- 
clared in the language employed by counsel in making the request. 
If its substance is given in any form of statement, it is sufficient. The 
learned judge below in his charge told the jury as follows: 

"This being a criminal prosecution, each of the défendants is presumed to 
be Innocent until the contrary has been shown beyond a reasonable doubt. 
This presumption of innocence attends the défendants throughout the trial. 
The burden of overcoming this presumption rests upon the govemment, and 
never shifts to the défendants; and, unless the govemment has satisfied this- 
requirement as to each défendant, the jury will acquit such défendant." 

The portion of the charge just quoted embraces the substance of the 
déclaration requested by the défendants' counsel. It literally covers 
the entire request, except that phase of it whereby the court was re- 
quested to tell the jury that the govemment must "solve ail reasonable 
doubts so as to exclude from the minds of the jury every reasonable 
hypothesis except that of the guilt of the défendants." We think the 
thought covered by the last quoted and italicized words is necessarily 
conveyed in other portions of the charge. The jury were told that the 
presumption of innocence must be overcome by proof which satisfies 
them beyond a reasonable doubt of the guilt of each défendant. That 
language excludes the possibility of there being any reasonable hy- 
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pothesis except the guilt of the défendant; and obviously with a view 
of impressing the jury with its importance and of giving the défendants 
the full legitimate benefàt of its protection the learned trial judge em- 
phasized it by many répétitions. In view of thèse facts, there was no 
error in refusing to give the requested instruction. 

Again, it is said the court below erred in not directing the jury to 
ignore slavery as distinguished from involuntary servitude in deter- 
mining whether there was a conspiracy to deprive citizens of the right 
as charged. The phraseology of the request is not clear, inasmuch as 
it asks the court to déclare that slavery was not a right against which 
the conspiracy was aimed. Of course, it was not. It was the freedom 
from slavery which constituted that right. But, apart from this verbal 
criticism, we cannot perceive how the differentiation suggested was 
necessary for the enlightenment of the jury. Whatever be the techni- 
cal différence between the two, ail the évidence clearly related to invol- 
untary servitude. The theory of the case was that the negroes were 
subjected to a condition of enforced compulsory service. That is in- 
vohmtary servitude within the meaning of the Constitution (Hodges v. 
United States, supra), and the court below after informing the jury 
what was charged in the indictment, and in so doing making use of the 
terms there employed, "involuntary servitude or slavery" in the dis- 
junctive, thereafter repeatedly advised the jury to the efïect that the 
issue before them was whether the negroes were compelled to remain 
in the service of the défendants against their will. In our opinion no 
confusion or préjudice against the défendants was created by the fail- 
ure of the court to discriminate as requested between involuntary servi- 
tude and slavery. 

We hâve carefully considered the remaining requests for instructions, 
the refusai of which is made ground of exception and error; but we 
find nothing in them embodying any principle of law applicable to the 
case as made, and requisite for the instruction of the jury, which was 
not substantially given in the main charge. 

Exception was taken to the conduct of the trial judge in his remarks 
to the jury after submission of the cause to them. After they had 
taken it and had held it under considération for nearly a day, they 
were called into court, and, on being advised that they had found diffî- 
culty in agreeing, the learned trial judge commented upon the de- 
sirability of their reaching an agreement, if possible. He took occa- 
sion to briefly review the évidence, and in doing so expressed his 
opinion about the credibility of one witness. It is true his review rea- 
sonably pointed to but one conclusion ; but that resulted from the facts 
themselves, and not from his peculiar treatment of them. He ex- 
pressed no Personal opinion concerning their evidential value, but sub- 
mitted the same to the jury in the form of interrogatories for their 
considération. He did not undertake to tell the jury what the facts 
were, or that they were undisputed, but directed them to consider which 
of the facts referred to were disputed. What he said was well war- 
ranted by the case as made; and, while it was calculated to aid the 
jury in reaching a verdict, it was not in our opinion coercive in its 
character or unduly influencive upon the jury. They had been told 
in différent ways that the responsibility of finding the facts rested with 
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them, and not with the court, and were undoubtedly fully împressed 
with a sensé of that responsibility. In considering this matter we find 
that the assignment of errors is broader than the exceptions taken to 
the court's remarks just referred to. This cannot enlarge our inquiry 
beyond the exceptions so actually taken. They, in our opinion, were 
not well taken and cannot be sustained. 

In the course of his remarks to the jury the learned trial judge re- 
ferred to the évidence of one witness who had alone denied categori- 
cally and emphatically many facts concerning the treatment of the ne- 
groes on the Smith farms which had been affirmed in one way or 
another by at least forty witnesses. He told the jury that they knew 
what they thought, and also what he thought about that évidence and 
unhesitatingly said he did not beiieve it. In that immédiate connection 
he again advised the jury that it was their province, and not his, to 
détermine the credibility of witnesses and the value of their testimony. 
Notwithstanding his remarks, the jury, in our opinion, were left free 
to give such credence to the évidence in question as in tlieir judgment 
it merited. 

Comments concerning the value of évidence are not assignable for 
error when the jury are left at full Hberty to détermine the issues of 
fact for themselves. Freese v. Kemplay, 65 C. C. A. 258, 118 Fed. 
438; Sebeck v. Plattdeutsche Volksfest Verein, 59 C. C. A. 531, 124 
Fed. 11, and cases cited. 

We hâve now concluded a considération of ail the assignments of 
error relied upon and argued by défendants' counsel, and, finding no 
réversible error in the proceedings belovv, the judgment must be affirm- 
ed, and it is so ordered. 



J. P. JORGENSON CO. v. RAPP et al, 

(Circuit Court of Appeals, Ninth Circuit Decembcr 2, 1007.) 

No. 1,511. 

1. CoirsTS— CiECuiT Court of Appeals— JTJBiSDrcTioN—AxASK;A—Appii:Ai.—Ap- 

PEALABLE OODEliS— InTKBLOCUTOKY INJUNCTION. 

The Jurlsdiction of the Circuit Court of Appeals of an appeal from an 
Interlocutory order grantlng or dissolving an iiijuuction, or rpfnsine: to 
grant or dissolve an Injuiiction, under Code Civ. Troc. Alaska. § .'lOT. giving 
the right of appeal frnm such ovders without limitation as to tlie auiounc 
Involved, is not linn'ted bv the pi-oyision of section 504 of such Code re- 
specting appeals from final .iudgments or orders, and which liniits such 
appeals to cases In which the amount or value involved exceeds $000. 

[Ed. Note. — Jurisdiction of Circuit Court of Appeals in gênerai, see 
notes to Lan Ow Bow v. United States, 1 C. O. A. 6 ; United States Free- 
hold Land & Emigration Co. v. Gallegos, 32 C. 0. A. 475.] 

2. Sàme— Amoont in Contkovekst. 

In deteruiining tlie appellate jurisdiction of the Circuit Court of Ap- 
peals, the amount of the judgment from which the appeal or writ of er- 
ror may he prosecutod, and not the amount orlglually involved In the suit, 
is the amount in controversy. 

S. JUDQMENT— VaLIDITY— MATTEB OUTSiDE OP IsSUES. 

In an action of rt-plevin, In which the only Issues presented b.v the 
pleadings were the ovvnershlp and right to possession of the property and 
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the right of défendants, in r-ase sneh issue should be determined in their 
favor, to reeover tlieir damages sustaiued tln-cnigli the takinfi of the prop- 
erty by piaintitï under the writ, the court had no power. on flnding the 
owuership and right of possession in idaiutifC, to render .ludgment lu favor 
of défendants ou a quantum meruit for services rendered in salving the 
proi>erty, which was wholly outside the issues, and sneh a judgment Is 
void for want of jurisdiction to décide tliat question. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 30, .Judgment, §§ 435- 
437.] 

Koss, Circuit Judge, dissenting. ' 

Appeal from the District Court of the United States for Division 
No. 1 of the District of Alaska. 

Thls is a suit In equity, commenced liy the appellaut in the District Court 
of the United States for the District of Alaska, Division Xo. 1. and cornes to 
tliis court on appeal from an order of that court denylng a motion for an In- 
junctlon pendente lite. The appellant Is a corj>oration. and is the i)laintifE in 
the bill in equity. It was also the plalntifC in a replevin suit previously com- 
menced m the same court to reeover possession of certain logs which It owned, 
and which in the process of being towed as a raft from near Idéal Cove to 
.Tuneau, Alaska, by two steamers, the Peerless and the Seolin, parted the tow- 
line and broke adrift in a storm, and were subse(iuently gathered up and 
taken possession of by the défendants, Tlie steanier Peerless was employed 
by the plaintiff. The steamer Seolin was controUed and operated by Harry 
Hanson, the owner and also the engineer, and oue of the détendants. Tlie 
other défendants, with the exception of the défendant H. F. Rapp, were em- 
ployed on the steamer Seolin during the towing service. This vessel, wlth its 
ofllcers and crew, was employed by the Peerless to assist in towing the raft 
of logs when the towline parted and the logs broke adrift on September 27, 
190C. On September 29, IDOC, the same défendants that were employed on 
the steamer Seolin on September 27, lOOfi, when the towline parted, with the 
addition of the défendant Rapp as master, took the steamer Seolin and pro- 
ceeded to gather up the logs that broke away from the tow on September 27th. 
The work of the défendants in gathering up the logs occupied the 29th and 
30th of September and the flrst nine days of October, ItKKi. The plaintiff 
claimed the logs after their recovei-y, and offered to pay the défendants ,$400 
for their services in reoovering them. The défendants rejeeted the offer, and 
thereupon. the plaintiff demanded possession of the logs in writing. The de- 
mand was refused, and thereupon plaintiff brought its replevin suit, allegljig 
its ownership of the logs and the uidawful possession and claim of the de- 
fendants. The plaintiff obtained possession of the logs under the writ of re- 
plevin, upon glving the usnal bond. 

In their original answer to plaintifC's complaint in the replevin suit, the 
défendants denied plaintifC's ownership and possession of the logs as alleged 
in the complaint, claimed the exclusive right. title. and ownership of the logs 
in themselves, and alleged that. whîle they were running and operating the 
steamer Seolin ou the 29th of Septemlier, 1900, they discovered the logs iloat- 
ing upon the waters of Stevenson Passage at a jKiint between Midway Island 
and Taku Inlet in southeastern Alaska ; tliat the logs were loose and scattered 
over a distance of several miles, absolutoly abandoned by whomsoever owned 
them ; that, if they were ever the propertr, of thp piuintift. it had, prier to the 
rew-ue and picking up of the same by tlie défendants, abandoned the same 
and left thém at the mercy of the éléments, ^l'iie défendants further alleged. 
in i>aragraph (> of the answer, that tliey spent considérable time, to wit. 12 
days, in rescuing and pickhig up tlie logs referred to, and that the eost of 
the défendants in so recovering and picking up tlie saicl logs was the sum of 
more than ifidOO. Tlie défendants further alleged, in the seventh, eighth, and 
ninth paragraplis of their answer, that tliej' had engaged a sawmill for the 
pxii'pose of sawiiig said, logs, but had beeu prevented from so doiug by the com- 
mencement of the replevin suit and tlie taking of tlie Jogs ont of the posses- 
sion of the défendants; that the logs taken from the défendants eontained 
161,487 feet of lumber, worth $7.50 per 1,000 feet, or a total sum of $1,211; 
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that they had obligated themselves and had becoine liable to the owners of 
said sawmlll in tlie sura of $322.50 ; wherefore défendants demanded judgment 
agalnst the plaintiffi for the return of the logs and tliat they hâve and recover 
the sum of $922.50, being the aniount of the loss sustained by them by reason 
of the plalntîff taking the logs from their possession, and for their costs and 
disbursements in the suit to be taxed. The plaintifC moyed the court to strike 
paragraph 6 from the answer, on the ground that the same was irrelevant. 
After argument, this motion was granted, to which the défendants took no 
exception. Thereupon the défendants flled an amended answer, to which 
some objection was made and ^ustained by the court, and thereupon the de- 
fendants flled the second amended answer. In this second amended answer 
the défendants, as in their original answer, denied plaintlff's ownership and 
possession of the logs, clalmed the exclusive right, title, and ownership of 
the logs in themselves, alleged, their discovery of the logs floating upon the 
waters of Stevenson Passage, where they were loose and scattered over a 
distance of several miles, abandoned by whomsoever owned them, and alleged 
the engagement of the sawmill to saw up the logs, upon an agreement to pay 
for the same the sum of $215, based upon an estimate of $1 per 1,000 feet, 
upon an estimate of 215,000 feet in the logs ; that the logs actually contained 
1(51,487 feet of lumber, of the reasonable value of $7.50 per 1,000 feet, or a 
total sum of $1,211. The défendants thereupon prayed for judgment that the 
logs be restored to them, or, in case a redelivery could not be had, that they 
recover from the plaintiffi the value of the logs, aniounting to the sum of 
$1,211, and the sum of $215 as damages for the rental of the sawmill, and 
for costs and disbursements in the suit to be taxed. 

In plaintlff's reply It denied défendants' claim of right to the logs, and al- 
leged, among other things, that on or about the 22d day of September, 1906, 
plaintiff employed the steamer Peerless to tow for it the raft of logs describ- 
ed in the complaint and in the answer from near Idéal Cove to Juueau, Alaska, 
and while engaged in so doing the steamer Peerless became dlsabled and the 
captain of the vessel proceeded to Juneau for help, where he employed the 
steamer Seolin to aid the Peerless in towlng said logs to Juneau ; that while 
the steamers Peerless and Seolin M'ere towing the raft of logs on September 27, 
1906, a storm arose, and during the storm and by reason thereof the towing 
line from the steamers to the logs broke, and the boats, on account thereof and 
on account of the weather and darkness, were compelled to leave the logs for 
the time being, and by reason of the stress of weather were compelled to run to 
Snettisham Bay for the night and for security from the storm ; that the 
steamer Peerless was in a disabled condition, and the next day, after looking 
for the raft of logs, the weather being very rough, it was deeided to go to 
Juneau for repairs to the vessel; that the repairs were necessary and pre- 
requisite to her being able to continue the work of gathering up the logs and 
taking them to Juneau; that before the repairs were complétai the steamer 
Seolin also came to Juneau, and on September 29th, before the repairs of the 
Peerless had been completed, started out under the direction and control of 
the défendants for the sole purpose of seizing and appropriating said raft of 
logs and the logs thereln to their own use ; that the défendants (except the 
said H. F. Bapp) were on the steamer Seolin and engaged in operating her 
when she was engaged in towing said logs and when the tow line broke and 
the logs got away from the steamers ; that the plaintiffi never abandoned the 
logs and never Intended to abandon them or to leave them or any of them 
without the Intent to recover them ; that the défendants well knew that the 
plaintiff had not abandoned the logs; that in taking possession of the logs 
the défendants acted wrongfully and with Intent to seize and appropriate to 
their own use the logs of the plaintiff, well knowing that the plaintiff had not 
abandoned the logs or any of them ; that there was no danger or risk to speak 
of that said logs could or would get lost, as by reason of the surrounding 
shores and the wind and tides then and there prevailing said logs would drift 
ashore, and there would remain until such time as plaintiffi could go for them ; 
that in leavlng said logs, or any of them, in said inland waters, plaintiff was 
taking no risk of loss or injury to any of tiiem. 

The case was, by stipulation of the parties, tried before the court without a 
Jury. ïhe court found the facts to be substantially as alleged in plaintlff's 
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complaint and reply, and, among other things, It was found that the logs 
were the logs of the plaintiff, and that plaintiff never parted with or lost 
the possession of said logs vvith intent to not refind and retake them, and never 
at any time abandoned its intent to rescue or recover said logs, or any of them, 
which intent at ail times it maintained. The court found the additional fact 
that "the steamer Seolin left Snettisham Bay later in the same day (September 
28th), terminating lier service under said contract to aid the steamer Peerless. 
and reached Juneau the same day." The court found, also, that while said 
logs were in Douglas, Alaska, "the plaintiff claimed them of défendants, and 
ofCered in settlement for the défendants' pretended elaim to said logs, and for 
their work in picking them up and towing them to Douglas, if they would 
tum said logs over to plaintiff, the sum of $400." The court found also thèse 
further facts : That the said steamer Seolin had a crevF upon her in gather- 
ing up said logs constituted of H. F. Rapp, Harry Hansou, August Peterson, 
William Moore, and John McLain; and the court found that the labor and 
services performed hy said défendants was meritorious and for tlie beneflt of 
the plaintiff, and that the défendants were entitled to the reasonable worth 
and value of their services so performed in the saving of said logs for the 
plaintiff, booming the same, and taking the same to Douglas, Alaska ; and the 
court found that a reasonable amount to be allowed to the crew of the said 
steamer Seolin was as much as, to wit : To H. F. Rapp, master of said steam- 
er, the sum of $66 ; Harry Hanson, chief engineer and owner of said steamer, 
the sum of $235 ; August Peterson, deck hand, the sum of $44 ; William Moore, 

flreman, the sum of $44 ; Parrish, $44 ; John McLain, cook, the sum of 

$44 — making a total amount of $477, which said amount should be pald by 
the plaintiff to the défendants before the plaintiff should be entitled to hâve 
the ownership of said logs to be adjudged in it. "rhe court found, as conclu- 
sions of law, based upon the foregolng facts, "that H. F. Rapp, Harry Hanson, 
Andy Parrish, William Moore, August Peterson, and John McLain rendered 
good and meritorious services herein with themselves and steamer Seolin in 
picking up and saving a boom of logs of the plaintiff in the manner set forth 
in the flnding of fact herein, and that for said service said défendants are 
entitled to recover of and from the said plaintiff the sum of $477. The court 
concludes, further, that said défendants should recover judgnient herein 
against said plaintiff for said amount. Let judgment be entered herein ac- 
cordingly. The plaintiff is the owner of the logs in question." 

Thereupon the plaintiff moved the court for a new trial, alleging surprise 
which ordinary prudence could not bave guarded against, in that the court, 
in rendering its décision, interjected for the first time issues in said action, 
to wit, that plaintiff was indebted to the défendants for work and labor done 
by the défendants for the plaintiff and for beneflts received by plaintiff from 
défendants under an implied contract to pay for same and for which plaintiff 
was responsible ; that said issues were not raised by the pleadings, and an at- 
tempt to raise them had been stricken from the pleadings by order of the 
court ; that such issues form no part of the theory of the case on the part of 
either party on the trial thereof and prier to the décision of the court after 
final submission of the case for the court's final détermination. Plaintiff al- 
l^ed that it was in fact Injured, and not benefited, by the détendants going 
for said logs, in that, having plcked up 158,904 feet of said logs, it would not 
pay to employ vessels and men to hunt for and gather up the remaining 54,- 
096, board measure, that remaincd of said boom or original raft of logs ; that, 
said issue being raised for the first time on the trial by the court after final 
submission, plaintiff bas no opportunity to meet the said issues so mentally 
framed and passed upon by the court ; that plaintiff on a new trial, if such an 
issue is allowed by the court as a proper Issue in this action, can prove dam- 
age rather than beneflt from the actions of the défendants ; and that it did not, 
impliedly or otherwise, authorize or ratify the action of défendants In pick- 
ing up the property replevied and compelling plaintiff to litigate and prove 
its title to said property. Plaintiff also allèges the insulficiency of the évi- 
dence upon the facts found to justify the decree, or any judgnient in favor of 
the défendants. The court denied the motion for a new trial, and thereupon 
entered the following judgment in favor of the défendants : "That the above- 
named défendants bave and recover of and from the above-named plaintiff 
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the sum of $477 and costs of suit, for wbicli let exécution issue. To wliieli 
plaintilf excepts, and exception allowed." 

Tlie plaintiff thereupon moved the court to vacate and set aside tbe judg- 
ment on the gïound that it was one for services, work, and labor performed 
by tbe défendants for plaintiff on a basis of quantum merult ; tbat there was 
no issue lu the said action or in tlie pleadings based upon any services, work. 
and labor performed upon a quantum meniit or otherwise ; tbat the judgment 
was supported by no issue in the action, and was, therefore, null and void, aud 
should be set aside, as the court had no jurisdiction to render any sncb judg- 
ment under the pleadings. Tbe c-ourt denied the motion, and thereupon tbe 
plaintiff! brougbt tbis suit In equity to restrain tbe enforcement of tbe judg- 
ment, alleging tbat it bad no plaln, speedy, and adéquate remedy at law or 
otberwise, and had no remedy except that prayed for in tbe bill, for the rea- 
son tbat tbe amount of sald judgment is less than tbe sum of $500, and Is, 
therefore, not subject to correction by an appeal to the United States Circuit 
Court of Appeals. It is also allcged that tbe judgment is a cloud upon and 
a menace to the tltle and rigbts of the plaintift to its personal and real estate 
in said district, and niay be at any time made a lien against plaintiff's real 
estate; tbat the plaintitC is tbe owner of certain valuable real estate in and 
near the town of Juueau, Alaska, to wit, a sawmill and the land upon whicb it 
stands, and a large business building and establishment, together wlth land 
upon wbich it stands, loeated on Front street, in the city of Juneau, Alaska, 
with valuable improvements thereon, worth thousauds of dollare, and personal 
property ; tbat plaintiff is without adéquate or any remedy at law, and wlll be 
irreparably jeopardized aiid iujured in its proi)erty rigbts if said judgment is 
not declared null and void and the collection is not enjoined ; tbat défendants 
are threatening to and will, after January 1, 1908, issue exécution on said 
judgment to collect the same against tbe plaintiff, unless stayed and prevent(=<l 
from so doing by injunction and order of the court ; that défendants and eacb 
of tbem hâve no proiierty exempt from exécution, and are wbolly irresponsible 
to, and unable to, respond in damages In any amount in event an exécution is 
issued in the action described in tbe complaint, aud enforced or attempted to 
be enforced against tbe property of the plaintiff pending tbis litigation and 
prior to the final détermination of tbe suit in equity on its merits, and dam- 
age to plaintiff. Wherefore plaintiff prayed tbat tbe judgment described in 
the complaint be declared and adjudged' to be null and void ; tbat the défend- 
ants be restrained from issuing any exécution or takiug any steps looking to 
tbe collection or securing of said judgment during tbe pendency of tbis action, 
and until the further order of the court; tbat défendants and eacb of them be 
forever enjoined from issuing auy exécution or taklng any steps under said 
judgment looking to tbe collection or securing of the same. 

Upon tbis bill of complaint, verified by tbe président of plaintiff corpora- 
tion and supported by affidavlts, tbe plaintiff moved for an injunction re- 
straluing the défendants from takiug any proceedings under, and particularly 
from issuing any exécution under, tbe judgment desei-ibed in the complaint 
until the flual hearing of tbis action when beard and determined upon its 
merits, and untilthe further order of tbe court. Upon tbe hearing of tbis 
motion tbe court entered an order tbat the motion be overruled aud tbe in- 
junction denied. Tbereupon the plaintiff appealed. 

William T. Lxjve, Albert H. Elliot, and Heid & Love, for appellant. 
Jno. R. Winn and Newark L. Burton, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Jiidges. 

MORROW, Circuit Judg-e (after stating the facts as above). The 
appellees move to dismiss the appeal on the ground that this cotirt has 
no jurisdiction to entertain the appeal in this case, for the reason that 
the amount involved or the value of the subject-matter does not exceed 
the sum of .$500. Section 504 of the Alaska Code of Civil Procédure 
provides as follows ; 
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"Appeals and vvritis of error may be taken and prosecuted from tlie final 
judgments of tlie District Court for the District of Alaska or aiiy dirislon 
thereof direct to tlie Suprême Court of the United States in the following 
cases : * * * and that In ail other cases where the amount Involved or 
the value of the subject-matter exceeds five hundred dollars the tTnited States 
Circuit Court of Appeals for the Ninth Circuit shall hâve jurisdiction to re- 
view by writ of error or appeal the final judgments, orders, of the District 
Court." 

Section 50'7 of the same Code provides as follows : 

"An appeal may be taken to the Circuit Court of Appeals from any inter- 
locutory order granting or dissolving an injunction, refusing to grant or dis- 
solve an Injunction, made or rendered in any cause iiending before the Dis- 
trict Court within sixty days after the entry of such interlocutory order. 
The proceedings in other respects in the District Court in the cause in whicli 
such interlocutory order was made shall uot be stayed during the pendency 
of such appeal, unless otherwise ordered by the District Court." 

The appellees refer to the punctuation in the latter part of section 
504, giving the Circuit Court of Appeals "jurisdiction to review, upon 
writ of error or appeal, the final judgments, orders, of the District 
Court." It is claimed that this part of the section should read "the 
final judgments or orders," or "the final judgments and orders." This 
is undou'btedly correct. The conjunction "or" or "and" has probably 
been accidentally omitted and a comma inserted where it does not be- 
long. The contention of the appellees is that this section, thus cor- 
rected, must then be reconciled with section 507, by construing the 
latter section as though it provided for an appeal only from a final or- 
der of the District Court "where the amount involved or the value of 
the subject-matter exceeds five hundred' dollars." We do not think 
this section can be so construed. It provides distinctly for an appeal 
from an interlocutory order, and provides, further, that the "proceed- 
ings in other respects in the District Court in the cause in which such 
interlocutory order was made shall not be stayed dvtring the pendency 
of such appeal, unless otherwise ordered bv the District Court." 

Act March 3, 1891, c. 517, § 7, 26 Stat."828 [U. S. Comp. St. 1901, 
p. 550], establishing the Circuit Court of Appeals, originally provided 
that an appeal might be taken from an interlocutory order granting or 
continuing an injunction in a District or Circuit Court to the Circuit 
Court of Appeals, but limited the appeal to causes in which an appeal 
"from a final decree" might be taken under tlie provisions of the act 
to the Circuit Court of Appeals. This limitation was repealed by Act 
April 14, 1906, c. 1627, 34 Stat. 116 [U. S. Comp. St. Supp. 1907, p. 
208], and in lieu thereof it is now provided "in any case an appeal may 
be taken from such interlocutory order or decree granting or continu- 
ing such injunction * + * to the Circuit Court of Appeals." 

Section 507 of the Alaska Code and section 7 of the act of March 3, 
1891, are in accord and shoufd be read in pari materia. In re Alexan- 
der McKenzie, 180 U. S. 536, 548, 21 Sup. Ct. 468, 45 L. Ed. 657. The 
purpose of Congress in this législation has been to enlarge and not to re- 
strict the jtirisdiction of the Circuit Court of Appeals with respect to in- 
terlocutory injunctions. Richmond v. Atwood, 52 Fed. 10, 22, 2 C. C. 
A. 596, 17 L. R. A. 615 ; Smith v. Vulcan Iron Works, 165 U. S. 518, 
525, 17 Sup. Ct. 407, 41 h. Ed. 810. It is plain that the jurisdiction of the 
157 F.— 47 
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Circuit Court 'of'Appeals on appeal from an interlocutory order grant- 
ing or dîsSolting an injunction, or refusing to grant or dissolve an in- 
junction,,under, section 507 of the Alaska Code, is not limited by the 
provisions of section 504 of that Code respecting appeals from final 
judgments or orders of the District Court. 

It may be said, however, that the amount involved in the replevin 
suit was the value of the logs, alleged in plaintifif's complaint to hâve 
been $1,000, that the plaintiff could hâve sued out its writ of error from 
the Circuit Court of Appeals to set aside this judgment upon that com- 
plaint, and, this being a remedy at law, it cannot prosecute the suit in 
equity. The amount originally involved in the replevin suit was $1,000, 
as alleged in the complaint; but the amount involved in the judgment 
which is now the subject of controversy between the plaintiff and de- 
fendants is $477. In determining the appellate jurisdiction, the amount 
of the judgment from which the appeal or writ of error may be pros- 
ecuted is the amount in controversy. New Mexico v. Atchison, To- 
peka, & Santa Fé, 201 U. S. 41, 26 Sup. Ct. 386, 50 L. Ed. 651. As a 
writ of error did not lie from the Circuit Court of Appeals to review 
this judgment for $477, the only remedy that plaintiff had was a suit 
in equity. 

Corning, now, to the merits of the appeal, the question is : Had the 
court authority to enter the judgment it did in favor of the défendants? 
The issues submitted to the court by the pleadings were: (1) Which 
of the parties to the action was the owner and entitled to the posses- 
sion of the logs? (2) If the défendants were the owners, and entitled 
to the possession of the logs, were they entitled to recover damages 
for their value from the plaintiff for taking them out of the possession 
of the défendants by their replevin suit, and were they also entitled to 
recover damages for liability incurred by the défendants for the rent 
of the sawmill to eut the logs into lumber ? 

Ûpôn neither of thèse issues did the court render any judgment. 
The judgment rendered by the court in favor of the défendants was 
for meritorious services rendered by the défendants in the recovery of 
the logs ; but this question was not presented to the court by the plead- 
ings for its détermination, and was whoUy outside of and beyond the 
issues involved in the case. The judgment was also contrary to the 
findings of f act made by the court. The court found that the plaintiff 
was the owner of and in the possession of the logs prior to the time 
when tlie logs were taken possession of by the défendants. The court 
also found, as a conclusion of law, that the plaintiff was the owner of 
the logs. Nevertheless it entered no judgment with respect to the 
dwnership or possession by the plaintiff, but directed a judgment to be 
entered in favor of the défendants upon a quantum mèruit. It follows 
that, as the judgment wa:s not based upon the pleadings or issues in the 
case and the judgment was contrary to the findings of fact, the court 
had no jurisdiction to make and enter the judgment it did in this action. 
In Black on Judgments the void character of such a judgment is dis- 
cusséd with that author's usual clearness in sections 184, 241, and 242. 
In the last section the author says : 

"Besides jurisdiction of the person of the défendant and of tlie gênerai 
subject-matter of the action, It Is necessary to the valldlty of a judgment that 
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the court should hâve liad jurisdiction of the précise question wliicli its jnâg- 
ment assumes to décide, or of the particular remedy or relief which it as- 
sumes to grant. In otlier words, a judgment which passes upon matters en- 
tirely outside the issue raised in the record is so far invalid. 'Jurisdiction' 
may be deflned to be the right to adjudicate concerning the subject-matter in 
the given case. To constitute this there are three essentials: First, the court 
must bave cognizanee of the class of cases to which the one to be adjudged be- 
longs ; second, the proper parties must be présent ; and, third, the point de- 
cided must be, in substance and eiîect, within the issue. ïhat a court cannot 
go out of its appointed sphère, and tbat its action is void with respect to per- 
sons who are étrangers to its proceedings, are propositions established by a 
multitude of authoritiea. A defect in a judgment arising from the fact that 
the matter decided was not embraced within the issue bas not, it would seem, 
received mueh judicial considération. And yet I cannot doubt that, upon gên- 
erai principles, such a defect must avoid a judgment. It is imiwssible to 
concède that, because A. and B. are parties to a suit, a court can décide any 
matter in which they are Interested, whether such matter be involved in the 
pending litigation or not. Persons by becoming suitors do not place them- 
selves for ail purposes under the contre! of the court, and it is only over those 
particular interests which they choose to draw in question that a power of 
judicial décision arises. If, in an ordinary foreclosure case, a man and his 
wife being parties, the court of chancery should decree a divorce between 
them, it would require no argument to convince every one that such decree, 
so far as it attempted to afCect the matrimonial relation, was void ; and yet 
the only infirmity in such a decree would be found, upon analysis, to arise 
from the circumstanee that the point decided was not within the substance 
of the pending litigation. In such a case the court would hâve acted within 
the fleld of its authority and the proper parties would hâve been présent ; the 
single, but fatal, flaw having been the absence from the record of any issue 
on the point determined. The invalidity of such a decree does not prpceed 
from any mère arbitrary rule, but rests entirely on the grond of common jus- 
tice. A judgment upon a matter outside of the issue must of necessity be al- 
together arbitrary and unjust, as it concludes a point upon which the parties 
bave not been heard. And it is upon this very ground that the parties hâve 
been heard, or hâve had the opportunity of a hearing, that the law gives so 
conclusive an efifect to matters adjudicated. And this is the principal reason 
why judgments become estoppels." Munday v. Vail, 34 N. J. Law, 418. 

In the remainder of the section the author cites numerous cases in 
support of the doctrine cited in the text. 

The action of the court in the présent case in denying the motion 
for an injunction pendente Ute was, therefore, a déniai of an équitable 
relief to which the plaintiff was clearly entitled upon the record as pre- 
sented to the court. The interlocutory decree of the court must there- 
fore be reversed, with directions to issue an injunction in accordance 
with the prayer of the bill of complaint. 

ROSS, Circuit Judge, dissents from the judgment on the ground 
that under the statute of Alaska the plaintiff in the replevin action has 
the right to review by writ of error the judgment there given, as it 
wholly failed to détermine the issues made by the pleadings in the 
case, for which reason, as also for the reason that the money judgment 
there given in favor of the défendant is outside of the issues made in 
the case in which it was rendered, and therefore outside of the matters 
in controversy there, the amount of that judgment should not be re- 
garded as a test of the right of the plaintiff to hâve the same reviewed. 
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McALISTER v. CHESÂPEAKE & O. RT. CO. 

(Circuit Court of Appeals, Slxth Circuit. December 11, 1907.) 

No. 1,660. 

IlEMovAL OF Causes— JuRisDicnoN of Fédéral Coubt— Enjoining Furtheb 
Proceeding. in State Court. 

Wliere, upon tlie face of the record, iucludiug a pétition for removal 
duly flled a cause appears to be removable, on tlie filing of sueli record and 
tlie docketing of tbé case in the fédéral court tbat court acquires juris- 
diction at least for tbe purpose of determining tliat question, and, as 
ancillary to sucli jurisdietion, niay en.ioin tbe jilaintifE from proceeding in 
• the State court until it shall liear and détermine tbe question of its own 
jurisdietion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, lîemoval of Causes, 
§ 192. 

Ij^gal and équitable remédies and proceedings on removal from state 
court, see note to Utali-Nevada Co. v. De Lamar, 75 C. O. A. 4.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

A. D. Cole, for appellant. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is an appeal from a décision en- 
joining Ihe appellant, the plaintiff in a suit instituted in a state court 
of Kentucky against the appellee and another défendant, which was 
removed by the appellee to this court, from further prosecuting it in 
the state court. The original suit was brought in the circuit court of 
Greenup county, Ky., for the wrongful death of A. J. McAlister, who 
vi'as run against and killed by one of the trains of the Chesapeake & 
Ohio Railway Company. The MaysYille & Big Sandy Railroad Com- 
pany was joined as a- défendant, on the ground that it owned the 
track and leased the.sàme to the Chesapeake & Ohio Railway Com- 
pany to operate. The accident occurred at a place in the town of Ful- 
lerton, Ky., not particularly desçribed. The original pétition charged 
joint négligence against the two railroad companies, the lessee and 
lessor, and the conductor, engineer and fireman of the train ; but, 
while blanks were left, the latter were never named or sued. The pé- 
tition avers the deceased was struck at a place where numerous people 
were accustomed to be and travel, and while in plain view of the em- 
ployés operàting the train, and while it was running at the excessive 
speed of 50 miles an hour, and without any proper notice or warning 
of its approach, and without any adéquate lookout. An amendment to 
the pétition avers that the deceased, when struck, "was at or near the 
ptiblic crossing" in Fullerton ; but, since a pleading must be construed 
most strongly against the pleader, the inference follows that he was 
not struck on the crossing, but "near" it, and therefore was a tres- 
passer. Davis' Adm'r v. C. & O. Ry. Co., 75 S. W. 275, 25 Ky. Eaw 
Rep. 342, 346. Subsequently, and in due time, a pétition for removal 
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to the court belovv, with a transcript and sufficient bond, was filed. 
The pétition was based on the groiind that there was a controversy 
in the suit between the plaintiff, a citizen of Kentucky, and the Chesa- 
peake & Ohio Railway Company, a citizen of Virginia, and that the 
codefendant, the Maysvihe & Big Sandy Railroad Company, a citizen 
of Kentuclcy, was not a necessary party to the cause, that it was wrong- 
fully and fraudulently made a défendant for the sole purpose of pre- 
venting a removal of the case to this court and a trial hère, with no 
intention to prove any of the acts of négligence alleged against this co- 
defendant, or to prosecute the alleged cause of action against it, such 
corporation having no property in Kentucky subject to exécution, 
and the petitioner being solvent. The pétition states that the original 
pleadings stated no cause of action against the codefendant, which 
leased its entire line of railroad to the Chesapeake & Ohio Railway 
Company before 1890. After the removal of the cause in this manner, 
no effort was made by the plaintiff in the state court to remand the 
case to such court, the removal being treated as without authority and 
void, and the case was set for trial in the state court, the attorneys for 
the plaintiff in that court stating that they had no intention to appear 
in the court below to urge a remand. To prevent a trial in the state 
court the présent suit was instituted, a temporary injunction ordered 
made, and, after pleadings and a hearing, an injunction as prayed for 
was granted. 

The opinion of the court below discusses whether the suit was re- 
movable or not, and in this connection whether any cause of action in 
favor of the Maysville & Big Sandy Railroad Company was stated in 
the pétition and amended pétition in the state court, and also whether 
the proper steps had been taken in due time to remove the suit to this 
court. The conclusion reached was that there was no cause of action 
against the Maysville & Big Sandy Railroad Company stated, and that 
proper steps had been taken to remove the suit. Wherefore, acting 
upon the authoritv of the case of Madisonville Traction Companv v. 
St. Bernard Mining Company, 19(5 U. S. 239, 3o Sup. Ct. 2-51, 49 h. 
Ed. 462, the plaintifif was enjoined from prosecuting the case fur- 
ther in the state court. 

In the case of Traction Co. v. Mining Co., 196 U. S. 2:19, 240, 25 
Sup. Ct. 251, 49 T. Ed. 462, Mr. Justice Harlan, who delivered the 
opinion of the court, said it is well settled, citing many cases, that if, 
upon the face of the record, including the pétition for removal, a suit 
does not appear to be a removable one, then the state court is not 
bound to surrender its jurisdiction, and may proceed as if no applica- 
tion for a removal had been made. But it is to be observed that the 
state court does this at its péril. If it proceed to try the case and 
render judgment, and error is prosecuted through the highest court of 
a state to the Suprême Court of the United States, and the latter hold 
that the state court took an erroneous view and the case was a remov- 
able one, it may adjudge ail the proceedings in the state court, after 
the refusai to remove, null and void, and may order the case to be 
remanded for removal to the proper court of the United States and 
for trial there. Steamship Co. v. Tugman, 106 U. S. 118, 123, 1 Sup. 
Ct. 58, 27 L. Ed. 87 ; Insurance Co. v. Dunn, 19 Wall. 214, 23 L,. Ed. 
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68 ; Railroad Co. v. Mississippi, 102 U. S. 135, 36 L. Ed. 96. Or, as 
Mr. Justice Harlan puts it, in the Traction Company Case, citing many 
authorities for the proposition, if the case be a removable one, then 
upon the fi)ing; of the pétition for removal, in due time, with a suffi- 
cient bond, the case is ,in: law removed, and the state court in which it 
is pending will lose jurisdiction to proceed further, and ail subséquent 
proceedings in that court will be void. 

Such being the case and the law, the question presented to the court 
below, since the state court retained the case and seemed disposed to 
try it, although the pétition for removal and the bond had been filed 
in due time, was whether that court should be permitted to try the 
case, and without any attempt hâving been made to remand it, or to 
submit to the court below any reasons for remanding it ; in other 
words, without the court below having had any opportunity to hear 
and détermine the question which we think is properly one for it, 
namely, whether the case had been lawfullv remOved. The removal 
act— Act March 3, 1875, c. 137, § 3, 18 Stat. 470 [U. S. Comp. St. 
1901, p. 510], as amended in 1887 (Act March 3, 1887, c. 373, 24 Stat. 
553) and 1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 435 [U. S. Comp. 
St. 1901, p. 582])— provides that it shall be "the duty of the state 
court," after the pétition and bond hâve been duly filed, as was donc 
in this case, "to accept said pétition and bond and proceed no further in 
said suit." And later the same section provides that the Circuit Court 
of the United States shall then proceed in the cause "in the same man- 
ner as if it had been ariginally commenced in said Circuit Court." 

The proper method of preventing thèse results of a removal, is by 
exercise of the power given by the fifth section of the same act, 
wherein'it is provided that if, in any suit removed from a state court, 
"it shall appear to the satisfaction of said Circuit Court that such suit 
does not really and substantially involve a dispute or controversy prop- 
erly within the jurisdiction of said Circuit Court," the Circuit Court 
shall proceed no further therein, but shall dismiss the suit or remand 
it to the court from which it was removed. Obviously this provision 
leaves the détermination of the question whether the suit had been 
properly removed to the Circuit Court upon a motion to remand. 

If the case is remanded, the action of the Circuit Court is final ; but, 
if the court shall refuse to remand, its action may be reviewed by the 
higher courts of the United States. Ultimately it will be observed 
the action respecting removal, whether made by the state or the féd- 
éral court, unless the case is remanded by the latter, can be reviewed 
by the Suprême Court of the United States. Therefore it would seem, 
in view of the provision ■ respecting a remand by the Circuit Court, 
that if there be a différence of opinion between the state and the féd- 
éral court, and each is disposed to maintain its jurisdiction and try the 
case, although removed from the former to the latter, that an injunc- 
tion may be properly lised to settle, at least for the time being, the 
question of jurisdiction and détermine which court has the right to try 
the case, instead of allowing both to put themselves to the needless 
trouble of separately trying it. In the case we hâve cited several 
times, the Traction Company Case, Mr. Justice Harlan cites a number 
of cases as authority for the use of an injunction to i^estrain a party 
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from taking further steps in a state court after a case has been re- 
moved to a court of the United States. In addition, an injunction 
was granted by Judge Jackson in B. & O. R. R. Co. v. Ford (G. C.) 
35 Fed. 170, and by Judge McCormick in Abeel v. Culberson (C. C.) 
56 Fed. 329, although refused by Judge Love in Wagner v. Drake, 
etc. (D. C.) 31 Fed. 849, and by Judge Putnam in Sinclair v. Pierce 
(C. C.) 50 Fed. 851. The décision in each case seems to turn upon the 
court's estimate of the convenience of the remedy by injunction which 
was sought. 

A case for removal was stated on the face of the pétition for re- 
moval. The question as to whether the Maysville & Big Sandy Rail- 
road Company had been joined as a défendant "for the sole and sim- 
ple purpose of preventing a removal, and with no intention whatever 
on the part of plaintifï to prove any of the acts of négligence alleged 
in the pétition against said codefendant, or to prosecute the alleged 
cause of action against said codefendant" was an averment of fraudu- 
lent misjoinder which prima facie entitled the Chesapeake & Ohio 
Railway Companv to remove the cause as a separable controversy. In 
Wecker v. National Enameling, etc., Co., 204 U. S. 176, 186, 27 Sup. 
et. 184, 188, 51 L. Ed. 430, Mr. Justice Day, for the court, said: 

"While the plaintifï, in good faitli, niay proceed in the state courts upon a 
cause of action, which he alleged to be joint, it is equally true that the fédéral 
courts should not sanction devices intended to prevent a removal to a fédéral 
court where oQe has that right, and should be equally vigilant to protect the 
right to proceed iii the fédéral court as to permit the state courts, in proper 
cases, to retain their own jurisdiction." 

If no issue was made upon the averments of fraudulent joinder, a 
motion to remand could not be sustained. Dishon v. C, N. O. & T. 
P. Ry. Co., 133 Fed. 471, 66 C. C. A. 345 ; Kentucky v. Powers, 201 U. 
S. 1, 33, 34, 26 Sup. Ct. 387, 50 L. Ed. 633. It does not appear that 
any motion to remand because the removal came too late, or because 
the averments of the pétition for removal in connection with the record 
were in law insufficient, was ever made or the averments in any way 
traversed. Obviously the question of whether the case was or was not 
removable was one to be heard by the Circuit Court. For the pur- 
pose of retaining and exercising the right of determining for itself 
whether it had or had not acquired jurisdiction by the removal, the 
court below might, under an ancillary bill, such as this, enjoin the 
plaintiff from proceeding in the state court until such time as the Cir- 
cuit Court should hear and détermine the question of its own juris- 
diction. In short, by the filing of the removal pétition and transcript, 
and having the same docketed, the Cjrcuit Court acquired jurisdiction 
at least for the purpose of hearing and determining whether the cause 
had or had not been legally removed. It had, therefore, authority to 
préserve existing conditions pending its détermination of the larger 
question. U. S. v. Shipp, 203 U. S. 563, 573, 27 Sup. Ct. 165, 51 L. 
Ed. 319. 

Without going into the question of the merits of the question of 
removal, we affirm the decree below as a proper exercise of the ancil- 
lary jurisdiction of the court below as preserving to the Circuit Court 
the right to décide whether the principal case had been legally re- 
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moved.' Traction Co. v. Mining- Co., 196 U. S. 239, 23 Sup. Ct. 251, 
49 h. Ed. 462. 

Judgment affirmed. 

NOTE.--Tlie following is the opinion of Cocbran, District Judge, in the 
court below : 

'COOHRAN, District Judge. The défendant administratrix brouglit a suit 
in the circuit court of Greenup- county in tliis state agaiiist ttie plaiutiff, a 
Virginia corporation, aud tlie Maysvllle & Big Sandy Railroad Company, a 
Kentucky coiporation, lo recover $25,000 damages for tlie alleged wrougful 
death of lier intestate, caused .by bis beiiig ruu agaiust by one of the trains 
operated by plaintifC over the railroad of its codefendant therein in said 
Greenup couuty, whilst on said railfoad at or near a public crossing in the 
town of Fullerton. The sole grouiid upon which it was elainied that plain- 
tiff's said codefendant was liable for said deatli was that it had theretofore 
leàsed said railroad to plaintiff and plaiuthï was tlien operating trains ovér 
the sanie under said lease; Thereafter plaintifC flied a pétition for removal of 
said cause to this court, and subsequently a transcript of the proceedings in 
the state court was duly filed herein. 

Subsequently the défendant administratrix through the other défendants, her 
attorneys, took steps to force a trial of the case in the state court, and there- 
upon this suit was brought herein by plaintiff to enjoin auy further proceed- 
ings in said cause in thê state court. A motion bas been made by plaintiff for 
an injunction pursuaut to the prayer of the bill, pending which a temporary 
restrainiug order was granted, and a demurrer bas been filed by the défend- 
ants to the bill. The motion and demurrer bave been submltted for disposi- 
tion,, and each dépends iipon the same questions. 

, The défendants contend that plaintiff is not entitled to the relief It seeks, 
for the reason that said cause was not removable from the state court to this 
court, 'and heuee is not peudiug liere. One ground for this contention is that 
the Kentucky corporation, under the allégations of the pétition, was liable for 
the death of said décèdent, and that Jointly with plaintiiï. It would not fol- 
low that there was such joint llability from mère fnct of liability. Each might 
be liable and yet not jointly liable. I do not find it necessary to dispose of 
this question as to joint liability, beeause I do not believe that there is any 
liability whatever on the part of the Kentucky corporation to the défendant 
adnnnistratrix. There is no question but that said corporation had power to 
niake such lease. This bas been expressly beld by the Court of Appeals of 
Kentucky in the case of MeCabe's Adni'x v. M. & B. S. R. R. Co., 112 Ky. 8G1, 
06 S. \V. 1054. It is equally true that under the allégations of the pétition as 
amended the défendant admlnistratrix's intestate was a trespasser upon the 
railroad at the tinie be was runjnto. The statement of the amended pétition 
Is that at that finie be was "at or uear a public crossing." The Court of Ap- 
pealsi of Kentucky bas held in the case of Davis' Adm'r v. Chesapeake & 
Obio R. R. Co., 110 Ky. 144, 75 S. \V.'275, that such an allégation is a conces- 
sion that the party injured was a trespasser. The question, therefore, which 
the case présents is wbetber, where a lease of a railroad bas been lawfully 
made, the lessor thereof is liable for an injury to a trespasser thereon caus- 
ed solely by the négligence of the lessee. I do not thluk that it is, aud I do 
not think that the Court of Appeals of Kentucky bas beld otberwise. In the 
case of McCabe v. M. & B. S. K. R. Co., supra, the person injured was a high- 
way traveler. And in the case of Swice's Adm'x v. M. & B. S. R. R. Co., 116 
Ky. 253, 75 S. W. 278, said court reeoguized that it is not in ail cases of in- 
jury to persons by the négligence of the lessee under a lawful lease that the 
lessor is liable., 

Counsel for défendants contends that by a second amended pétition in the 
state court it was alleged that the décèdent was "at a public crossing" when 
run into. No such amended pétition constitutes a part of the record in this 
case or of the transcript filed in this court on the removal, which is certifled 
to be complète. Counsel for plaintiff admit» that such au amended pétition 
was filed in the state court in July, 1903, about a year after the tiling of the 
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pétition of removal herein. Of course, the allégations in such an amended pé- 
tition can hâve no bearing ou any question herein. 

Again, counsel for défendants couteuds that the pétition allèges that the 
train which ran into the décèdent was jointly operated by the two corporation 
défendants. I do not so read the pétition. It allèges that said train waw 
jointly operated by the plaintifC and the conductor, engiueer, and tirenian of 
the train. It eyideutly was the purpose to make tliose employés defeudaiits, 
but their names not having been ascertained, or for sonie other reason, tUe 
blanks left for thelr names in the captiou and the body of the pétition were 
never fllled in. 

Another ground upon wliich It is claiuied that the action was not ti'ans- 
ferred from the state court to this by the removal proceedings had is that the 
pétition and bond for removal were not filed in time. It was flled on the Ist 
day of the .Tulv term. 1!)02, of the (xreenup circuit court, which was in tinie 
unless the practice act passed March 29, 1902 (Acts Ky. 10O2, p. 272, c. 122), 
applied to that case. That act became a law Juue IG, 1902, and heuce had no 
application to said case. 

A ground of demurrer set forth is that the Kentueliy corporation, the Mays- 
ville & Big Sandy Railroad Company was a necessary party plaintiffl herein. 
Tliough the whole case was transferred by the removal i)roceedings the plain- 
tifl! alone had the right to bave it removed, and hence I do not think that said 
corporation was a necessary party plaintiff. The demurrer to the bill is 
therefore overruled. The cause having been properly transferred to this court, 
it foUows that this court lias jurisdiction to en.ioin further proceedings In the 
state court. In the récent case of Jladisonville Traction Co. v. St. Bernard 
Mining Co. (decided .Tanuary IG, 190.')) 19G TJ. S. 239, 25 Sup. Ct. 2.'>1, 49 L. 
Ed. 462, ilr. Justice Harlan said : "After the présentation of a sutflcient pé- 
tition and bond to the state court in a removal case, it is compétent for the 
circuit court by a proceeding ancillary in its nature — without violating section 
720 of the Revised Statutes [U. S. Comp. St. 1901, p. .581] forbidding a court 
of the United States from enjoining prof'cedings in a state court — to restraiu 
the party against whom the cause bas been legully removed from taking fur- 
ther steps in the state court." 

The motion for an in.iunctlon is therefore sustained. I do not think, how- 
ever, that it sliould be against the attorneys for the défendant administra-, 
trix who are made parties to the suit. Tliey will be bound by an injunction 
granted against her alone. The plaintiff should exécute bond with good sure- 
ty to défendant administratrlx to pay her such damage as she has sustained 
by reason of the in.iunction in case it is liereafter determined that it \vas 
wrongfully issued, the bond to be approved by the clerk before the injuuction 
Issues. 



SAXI.EHNER v. WAGNKR et al. 

(Circuit Court of Appeals, Sixth Circuit. December 2G, 1907.) 

No. 1,082. 

Tkade-Maeks and Teade-Namesi— TJnfaib Compétition— Aktificial Spking 
Watbb. 

The proprietor of the Hunyadi .Tanos Springs in Buda-Pesth, llungary, 
having, as determined by the Suprême Court, through lâches in permittlug 
other bitter Hungarlan waters to be imported and sold in the United. 
States uuder the gênerai name of "Hunyadi" waters, lost the right to 
protection in tlie exclusive use of such word as a trade-mark, except in 
connection with the word "Janos," cannot maintain a suit to enjoin the 
sale of a water made in this eountry under the label "Carbonated Artificial 
Hunyadi, Conforming to Fresenius' Analysis of the Hunyadi Janos 
Sprlngs," where it is not claimed that it does not contain the same 
Chemical ingrédients and there is no similitude in the dress; there being 
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nothing in such name to mlslead purchasers or make a case of uufalr com- 
pétition. 

[Ed. Note.-— Fdr cases in point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, §§ T8-86. 

Unfair compëtition, see notes to Selieùer v. Muller, 20 C. C. A. 165; 
li^re V. Hàrper & Brosj, 30 O. C. A. 376.] 

Appeal from the Circtiit Court of the United States for the Western 
Division of the Southern District of Ohio. 

The f ollowing is the opinion of the Circuit Court, by Thompson, Dis- 
trict Judgè: 

The bill shows that the eomplainant owns certain wells or springs in the 
City of Buda-Pesth, Hungary, tlie water of which possesses valual:)Ie médic- 
inal properties, and that she sells this water, a bitter water, throughoùt the 
world under the trade-marls; or trade-name of "Hunyadi Janos," and she 
complâins: (1) That the défendants are wrongfully selling an artificial bit- 
ter water of their own manufacture under the same name, to her injury. 
(2) That the défendants are aiso, \vrongfuliy and to her injury, selling this 
artificial bitter water under the name of "W. T. Wagner's Sons Carbonated 
Artificial Hunyadi, Confonnlng to Fresenius' Analysis of the Hunyadi Janos 
Springs." And she prays that the défendants may be enjoiued from selling 
this artiflcial bitter water under thèse names, and for au accounting, etc. The 
cause is now submltted upon the motion of the eomplainant for a preliminary 
injunction and upon the genei-al demurrer of the défendants to the bill. 

1. In Saxielmer V. Eîsner & Mendelson Company, 179 U. S. 19, 21 Sup. Ct. 
7, 45 L. IDd. 60, the Suprême Court found that the Hungarian bitter waters 
were largely known in ttiis eountry, as "Hunyadi Waters," and that in a cer- 
tain sensé the word "Hunyadi" had become a generic name for them, and held 
that the eomplainant hère hàd not an exclusive right to use that word as the 
trade^mark or trade-name of the water eoming from her wells; but her right 
to use it in combination with the suffis "Janos" was not denied, and it clearly 
appears, from the bill and the afHdavit submitted with the motion, that she 
bas a valld trade-mark or trade-name in the words "Hunyadi Janos," as ap- 
plied to the water eoming from her wells, and whleh dlstinguishes that water 
from ail other bitter water, Hungarian or otherwise. The right of the eom- 
plainant to use this trade-name is absolutely exclusive, and therefore its use 
by the défendants, as applied to their artifl*ial bitter water, after notice to 
desist, l8 wrongful and should be restrained, notwithstanding the use of the 
word "Artificial" in connection therewith. 

2. The plalntiff complains of unfair compétition by the défendants in the 
use of the word "Hunyadi." Although in the view of the Suprême Court in 
the Eisner & Mendelson Company Case, that vrord had become generic and 
Indicative of the whole elass of Hungarian bitter waters, yet, as an owner of 
Hungarian springs producing such waters, she insists that she is entitled to 
protection against the use: bf the vcord by the défendants to palm offi on the 
publie their artiflcial bitter water as one of the Hungarian bitter waters, and 
the question arises as to whether she has made a case in pleading calling for 
such protection. The ground upon which courts of equity Intervene to pre- 
vent unfair compétition and Infringement of trade-marks ie the same, namely, 
for the protection of rival traders and the purchasing public from the fraud- 
ulent practlces of the wrongdoer, who seeks to sell hls goods as the goods of 
another, because the goods of that other hâve a better réputation iii the mar- 
ket In cases of strict trâde-mark fraud is presumed from the unauthorized 
use of the trade-mark, while in case of unfair compétition the fraudulent in- 
teht or the àctual mlsleading of the purchasing public must be shown by évi- 
dence, and thei :evidence must eonform to the case made in pleading. Now, 
If; itbetruethati thé défendants are selling their water under the name "W. T. 
Wagner's Sons Carbonated Artiflcial Hunyadi, Conforming to Fresenius' Anal- 
ysis of the Hunyadi Janos Springs," is there, in this name, any représentation 
or suggestion ttmt the water is that of the eomplainant, or that it is one of 
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the Hungarlan bitter waters, or Is there a false statement contained therein 
ealculated to mislead intendlng purehasers and induce them to buy défend- 
ants' artiflcial water in the belief that it Is the natural water coiuing from 
the springs of the complainant? None whatever; on the contrary, the state- 
ment shows that the water offered for sale is not the natural water froin com- 
plainant's well, but an artiflcial water made in conformity with Fresenius' 
analysis of the Hunyadl Janos springs. The défendants hâve a right to niake 
a water in conformity with Fresenius' analysis of the Hunyadi Janos springs, 
and hâve a right to sell it, provided they sell it as an artiflcial water, and do 
nothing to mislead the public into the belief that it is natural water or to 
confuse the identity of the two waters. If the public are put into a position 
to intelligently choose between the natural and the artificial water, no wrong 
will be done. In the case of Pillshury v. Eagle, 86 Fed. 608, 30 O. C. A. 386, 
41 L. R. A. 162, and the other cases covering the same point, cited by counsel 
for the complainant, either actual fraud was shown or the représentations, 
practices, and conduct of the défendant or défendants were such as to mislead 
the public and produce praetically the same results as if actual fraud had been 
perpetrated. 

The demurrer will be overruled, and the défendants, pending the final hear- 
ing, will be enjoined from using the complainant's trade-mark "Ilunyadi 
Janos." 

A. Kauth and F. F. Reed, for appellant. 
W. F. Murray, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by Emilie 
Saxlehner, the widow and successor of Andrew Saxlelmer, the propri- 
etor of the original spring at Buda-Pesth, in Hungary, which produces 
a bitter médicinal water to which he gave the name "Hunyadi Janos," 
to enjoin Edward Wagner, William Wagner, and Sophia Wagner, 
makers and sellers, in Cincinnati, Ohio, of artificial waters, from manu- 
facturing and selling an artificial water either under the name of "Hun- 
yadi Janos" or "Hunyadi." The court below granted an injunction 
restraining the sale of artificial bitter water under the name of "Hun- 
yadi Janos," holding that stich phrase constituted a trade-mark, the 
right to use which was exclusive in the plaintiff; but, coming to the 
sale of artificial bitter water made in conformity with Fresenius' an- 
alysis of the Hunyadi Janos spring, and called "Artificial Hunyadi 
Water," held that, under the décision of the Suprême Court of the 
United States in the case of Saxlehner v. Eisner & Mendeîson Co., 179 
U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60, the name "Hunyadi" had, by the 
lâches of the plaintiff and her predecessor, become generic, indicative 
of a whole class of similar médicinal waters, and thus, not only in Hun- 
gary, but in this country, the word had become public property. The 
right to individual appropriation thus once lost was gone forever. 

There being no exclusive individual right in the plaintiff, the court 
below held that no case of unfair compétition was made out, because 
nothing was done by the Wagners, either in the way they dressed their 
bottles of artificial Hunyadi water, or in the manner in which they ad- 
vertised the same, to mislead the public or induce purehasers to believe 
that they were getting the natural Hunyadi water when they bought 
the artificial. Ail the propositions apparently argued before the court 
below were pressed with much force upon us, and in support of them 
we were especially referred to the case of Saxlehner v. Thackeray, 
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originally decided by Judge Kohisaat, and afterwards, on appeal, by the 
Circuit Court of Appeals of the Seventh Circuit. Thackeray v. Saxleh- 
ner, 125 Fed. 911, 60 C. C. A. 562. In the opinion of Judge Kohisaat, 
printed in the record, stress is laid upon the fact that the artificial wa- 
ter sold by Thackeray under the name of "Hunyadi water," was put 
out as the natural Hunyadi water, which, of course, would warrant an 
injunction on the ground of unfair compétition. In the opinion of the 
Court of Appeals (125 Fed. 912, 60 C. C. A. 562) it is pointed out that 
the décision in the case of Saxlehner v. Eisner & Mendelson Co., 179 
U. S. 19, 31 Sup. Ct. 7, 45 L,. Ed. 60, was not based upon the abandon- 
ment by Saxlehner and his successor of the right to use the word 
"Hunyadi" to describe the natural médicinal water on sale, but upon 
the lâches of Saxlehner and the failure to sue certain importers of sim- 
ilar médicinal water from the Buda-Pesth section in Hungary for 
using the word "Hunyadi" to describe their waters. Such estoppel, 
the court held, could not avail Thackeray, for he was not engagée! in 
selling artificial "Hunyadi water" until after Saxlehner's successor 
had commenced vigorously to assert her right tO' the exclusive use of 
the word "Hunyadi." And, besides, the défendants, who were pro- 
tected by the décision of the Suprême Court of the United States, were 
imp'orfers of natural bitter waters frorn Hungary. The Suprême 
Court never intended to throw such protection around a manufacturer 
of artificial médicinal water. Having planted itself upon this ground, 
the court thought it unnecessary to go into the question of the simili- 
tude of the bottles, capsules, and labels. 

We hâve great respect for the Circuit Court of Appeals of the Sev- 
enth Circuit, but we find ourselves unable to agrée with the view it 
takes of the resuit of the case of Saxlehner v. Eisner & Mendelson Co. 
It seems to us that the subséquent case of French Republic v. Saratoga 
Vichy Springs Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 L. Ed. 247, 
throws! a light upon that décision which is useful. This suit was 
brought to vindicate the right of the French Republic and its lessee to 
the exclusive use of the word "Vichy," as against the Saratoga Vichy 
Springs Company. The court held that in view of the fact that the 
'Saratoga Vichy Springs Company, and numerous manufacturers of 
artificial waters, had for many years been selling their waters in this 
coUntry tmder the name of "Vichy" without any protest or action on 
the part of the French company, the latter had thus allowed the name 
"Vichy" to become generic and indicative of the character of the wa- 
ter, referring to the case of Saxlehner v. Eisner & Mendelson, 179 
U. S. 19, 21 Sup. Ct. 7, 45 E. Ed. 60. The court therefore refused to 
enjoin the label used by the Saratoga company, but indicated that, if it 
had been so framed as to mislead the public into believing that the wa- 
ter which came from the Saratoga springs was the real French vichy, it 
wmdd grant the injunction prayed for, or compel a change in the label 
which would clearly indicate the origin of the water. We think the 
plain effect of this décision, coupled with that in Saxlehner v. Eisner 
& Mendelson Co., is to hold that, where the protection of a trade-mark 
is lacking, the name of the natural imported water niay be applied 
eitherto a similar natural water drawn from a spring in this country 
or to artificial water made according to an analysis of a foreign spring. 
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proA.'ided the latter be of the same gênerai character, and, if artificial, 
conlain the same chemical ingrédients and properties as the imported 
natural water. To the same effect see décisions in City of Carlsbad v. 
Schultz (C. C.) 78 Fed. 469, and La Repubhque Française v. Schultz 
(C. C.) 94 Fed. 500. 

There being no trade-mark shown, and no case of unfair compétition 
proved, the judgment of the court below must be affirmed. 



HANSON V. UNIÏKI) STATES. 
(Circuit Court of Appeals, Seventli Circuit. November 15, lOOT.) 

No. 1,238. 

1. PosT Office— MiscsE of Mails— Stattjtes. 

Rev. St. § 3893 LU. S. Comp. St. 1001, p. 2G.181, déclares every obscène, 
lewd, or laseivious boolî, pamphlet, print, or otlier publication ot an in- 
décent character, or notices giving information for obtaining sucli pub- 
lications, to be nonmailable uiatter, and pi'escribes a punishnient for the 
use of the mails to transmit or circulate tbe same. Held, tbat the words 
"obscène," "lewd," and "laseivious," as used in such section, signify that 
form of iiimiorality which bas relation to sexual impurity, having the 
same nieaning as Is given them at coramon law in prosecutions for ob- 
scène libel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Post Office, § 50.] 

2. Same— PampiiIjEtb. 

Aceused mailed a pamphlet entitled "Sexual Debility, Its Cause and 
Cure," containing matter relevant to the title, and anotber, entitled 
"Syphilis and Gonorrhea, Their Origin, Effect, and Cure," which was 
simllarly coniprehensive of the matters treated of, exeept that it ex- 
tended to other venereal diseases. A third pamphlet was entitled "A 
Guide to FuU Pockets," and was intended to attract readers to subscribe 
for stock in a corporation engaged in selling medicines and pi-escriptions 
intended to relleve sexual disorders. Held that, though such pamphlets 
eontained vulgar ternis and were coarse In expression, tbey did not, in 
the absence of a design to pander to laseivious curiosity or corrupt morals. 
constitute nonmailable matter, under Rev. St. § 3893 [U. S. Comp. St. 1001, 
p. 2658], prohibiting the mailing of obscène, lewd, or laseivious publica- 
tions. 

[Bd. Note. — For cases In point, see Cent. Dig. vol. 40, Post Office, § 50. 

Nonmailable matter, see note to Timmons v. United States, 30 0. C. A. 
79.] 

In Error to the District Court of the United States for tlie Eastern 
Division of the Northern District of Ilhnois. 

The plaintifC in error was convicted in the District Court under an indict- 
ment In several counts, cbarging violations of section 3893, Uev. St. [U. S. 
Comp. St. 1901, p. 2658], in sending nonmailable matter through the mails, 
and brings this writ of error from the judgment thereupou. The indictment 
contains five counts, of which the flrst and second charge the mailing of pub- 
lications entitled "Sexual Debility, Its Cause and Cure," alleged to be "ob- 
scène, lewd, laseivious, and indécent" ; the third charges mailing a publication 
of like nature entitled "Syphilis and Gonorrhea, Their Origin, Effect, and 
Cure" ; and the fourth and fifth charge the mailing of a publication entitled 
"A Guide to FuU Pockets," containing information where the "obscène, lewd, 
laseivious, and indécent" publications mentioned in the prior counts could be 
obtained. Numerous errors are assigned upon rulings in the admission and 
rejection of testimony, inquiries and remarks on the part of the court in the 
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course pf the trial, Instructions giren and requests denied, and déniai of mo- 
tions to direct a verdict of acquittai under eacli of the counts. Tliese assign- 
ments do not require spécification under the vlew upon whieh the décision 
rests, and the nature and matter of the publications involved are suffielently 
described in the opinion. 

David K. Tone, for plaintiff in error. 

Amos W. Marston, for the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
sufficiency of the évidence upon which the verdict rests to authorize 
conviction under either count of the indictment is the fundamental 
question to be determined upon this writ of error. It arises under due 
challenges and motions on behalf of the accused in the trial court, with 
ail the testimony preserved in a bill of exceptions, and no dispute of 
fact in référence to the publications or their subject-matter. The pub- 
lication referred to in the first and second counts of the indictment is 
the main reliance on the part of the government for support of the 
verdict and judgment, although it is contended, as well, that violation 
of the statute (section 3893 [U. S. Comp. St. 1901, p. 2658]) appears 
in the matter charged in the tliird count, and, predicated upon that 
view, that further violation appears in mailing information for obtain- 
ing such publications as charged in the fourth and fifth counts. The 
offenses charged against the plaintiff in error are statutory, created by 
section 3893, Rev. St., as amended (2 U. S. Comp. St. 1901, p. 3658), 
which déclares "every obscène, lewd or lascivious book, pamphlet," 
print, or "other publication of an indécent character," or notices giving 
information for obtaining such publications, "to be nonmailable mat- 
ter," and prescribes fines and imprisonment for use of the mails to 
transmit or circulate such matter, Whatever of uncertainty appears in 
thèse terms, or in want of harmony in their interprétations under the 
earlier rulings at circuit, the intention and scope of the statute are well 
defined and established for the purpose of the présent review, in 
Swearinger v. United States^ 161 U. S. 446, 450, 16 Sup. Ct. 562, 663, 
40 L. Ed. 765. As there stated : 

"The offense aimed at * * * was the use of the mails to circulate or 
deliver matter to corrupt the morals of the people. ïhe words 'obscène,' 'lewd,' 
and 'lascivious,' as used in the statute, signify that form of immorality which 
has relation to sexual impurity, and hâve the same meaning as is given them 
at common law in prosecutlons for obscène llbe). As the statute is highly 
pénal, it should not be held to embrace language uuless it is fairly within its 
letter and spirit." 

Each of the publications in question purports to be issued by a cor- 
poration of Belfast, Me., named the Nutriola Company, engaged in 
the manufacture and sale of proprietary medicines and treatment of 
spécial diséases, with a place of business in Chicago, 111. The plaintiff 
in error was the président and manager of the corporation, personally 
in charge of the business at Chicago ; and thèse facts appear in undis- 
puted testimony : That treatment of the disorders and diséases referred 
to in the pamphlets was part of the business carried on, with a so- 
called "médical department," conducted by physicians, who treated 
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patients, both personally and through correspondence and prescrip- 
tion; that the medicines and means provided by the corporation were 
for such uses ; that botli pamphlets in évidence, referred to in the first 
three counts, were prepared by such physicians for such use, and were 
mailed only to applicants who were represented or understood to re- 
quire treatment for one or more of the causes described and pre- 
scribed for therein, and were not otherwise circulated; and tliat each 
of the appHcations in évidence under which the mails were used to send 
thèse pamphlets fairly imported such requirement. Knowledge or re- 
sponsibility on the part of the plaintiff in error of the use or mailing of 
the pamphlet in évidence under the first and second counts — for rea- 
sons not material upon the présent inquiry — is expressly denied, but 
responsibility for the pamphlets and transmission referred to in the 
other counts is undisputed. Assuming, without deciding, that the évi- 
dence was sufficient to authorize a finding of responsibility for use of 
the mails in sending the first mentioned pamphlet, we are of opinion 
that no violation of the statute appears in such transmission of either 
of the publications, under the factS' described. 

The pamphlet shown under the first two counts is entitled "Sexual 
Debility, Its Cause and Cure," and examination of the context discloses 
no departure from the subject-matter indicated by the title ; and the 
pamphlet in évidence under the third count is entitled, "Syphilis and 
Gonorrhea, Their Origin, Effect, and Cure," alike comprehensive of the 
matters treated of, except that it extends to other venereal diseases. 
It goes without saying that thèse vile subjects are répulsive reading, 
and that their discussion in the lines thus indicated is neither fit for 
gênerai circulation nor calculated to attract or interest the gênerai 
reader, young or old. While it is true that both pamphlets abound in 
vulgar terms and are coarse in expression, we perceive no design or 
tendency in such use as appears, either in subject-matter or lan- 
guage, to pander to lascivious curiosity or desires or corrupt morals in 
the sensé of the statute as above defined. The remaining pamphlet, 
complained of in the fourth and fifth counts, while entitled "A Guide to 
Full Pockets," to attract readers, is plainly and solely directed to ad- 
vertising the alleged money-making value of the business of the corpo- 
ration, by way of inducing investment in shares of its stock. No ques- 
tion of fraud in such scheme is involved in the charge, and the conten- 
tion of nonmailable matter rests alone upon the fact that it mentions 
(among other publications of the corporation tending to attract patrons) 
both of the pamphlets above considered, and thus furnishes informa- 
tion for obtaining them. As this contention is untenable under the 
foregoing view of their subject-matter and purpose, thèse counts are 
alike unsupported. We are of opinion, therefore, that the évidence 
fails to support the conviction thereunder, and that error is well as- 
signed upon the déniai of instructions accordingly. 

The judgment is reversed, with direction to grant a new trial or 
discharge of the plaintiff in error as advised. 
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PULLMAN CO. V. CZINTZ. 

(Circuit Court of Appeals, Fiftti Circuit. December 10, 1907.) 

No. 1,719. 

Cabriebs— Ejection or Passengee— Action fok Damages^-Question fob .Iury. 
In an action by a passenger against a sleeping car company for dam- 
ages forbeing ejected from a sleeping car, tliere was évidence teuding to 
sliow that défendant sold plaintifC accommodations between two points in 
a car over a route not wliolly cov-ered by her raiiroad tickets, and tliat 
the conductor put lier off without her consent before reaching the poijit 
where the railway Unes diverged. Held, that such évidence was suffl- 
' cient to vrarrant the court in submitting the case to the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, §§ 1492- 
. 1496.] 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

Albert Howell, Jr.,for plaintiff in error. 
James W. Austin, for défendant in error. 

Before PARDEE and SHEEBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

PER CURIAM. Mrs. Czintz's damages principally resulted from 
the négligence of the Western & Atlantic Raiiroad Company in selling 
her transportation from Atlanta to Dallas over the Cotton Belt Line 
and giving or furnishing her tickets over the Choctaw Line, the two 
lines diverging theoretically in Memphis and actually at the junction 
at the end of the bridge on the west side of the river, and in putting her 
in the sleeper destined to go over the Cotton Belt Line, assuring her 
she could in that sleeper go through to Dallas without change. After 
such action on the part of the raiiroad company, the Pullman Company 
sold Mrs. Czintz accommodations from Atlanta to Dallas in a sleeper 
going over a route not wholly covered by her tickets, presumably with- 
out examining the same, and at Memphis put her off of the sleeper 
and train without her consent, and before reaching the point in Ar- 
kansas to which her ticket was good. The plaintiff testified: 

"I remained in the car [Palatine] after I reached Memphis about an hour. 
Just before the train was ready to pull out the raiiroad conductor came and 
asked me for tickets, and I exhibited my ticket, and atter lookiug at It he 
told me that I could not ride on that ticket any farther, that that ticket was 
over anothét route, and that I would either hâve to get out of the car or else 
pay my way from Memphis to Dallas, if I wanted to stay in that car. I told 
him I had to my best understanding bought a ticket in Atlanta to travel 
through to Dallas in that car [Palatine], and I told him^ that I positively would 
not get out, and I intended to ride through on that car. He said I could not, 
nnless I would pay my way, and he became very indignant, and just a few 
minutes before the train lef t the Pullman conductor ruslied up and said : 
'You will hâve to get out of this car.' ïhe train conductor left me at that 
timè.' He went through the car to the rest of the passengers for tickets. 
The Pullman conductor came from the direction of the raiiroad conductor. 
He told me I would hâve to get out of that car. The Pullman conductor said 
that I could not travel in tliat car any longer on that ticket, and with that 
he grabbed my sleeping baby. He grabbed him up and rushed the other two 
children out with my baggage, and put us down in the yards amongst a net- 



8WENSEN V. CUNNINGHAM. 753 

work of traeks. Of course, after he took my baby there was nothing else for 
me to do but to go after the baby. He just ruslied us ail out. He told me 
I Iiad just about two mimites to get out. and lie hurriedly gave me a draw- 
back cbeck. AnoUvr man assisted him in puttiiig me out. 1 don't knovv who 
he was. He was in civil elotbes. He did not bave a uniform on." 

In the opinion of a majority of this court ttie above showing war- 
rantée! the submission of the case against the Pullman Company to the 
jury for a verdict, and the refusai to give the affirmative charge in 
favor of the Pullman Company was not erroneous. The évidence 
of the witness Beard, called out on cross-examination, objected to by 
the défendant, was not sufficiently material to warrant a reversai. The 
charge as given seems to hâve fairly covered the case, and on none of 
the portions excepted to, nor on any of the spécifie requests to charge, 
can we predicate réversible error. 

Judgment affirmed. 



SWENSEN et al. v. CUXXIXGHAM et al.* 

(Circuit Court of Appeals, Fifth Circuit. December 10, 1007.) 

Xo. 1,099. 

Wbit of Eeror— Questions REViEWATiLE-^TBiAL to Coubt. 

Wbere an action at law was by stipulation triod in a Circuit Court 
witbout a .iury, and a gênerai finding was made and judgment rendered 
for défendants on conflicting évidence, tlie préviens overruiing of a motion 
to find for plaintiff cannot be assigned for error in the Circuit Court 
of Appeals, since it involved the décision of (piestions of fact as weli as 
law, and the appellate court can ioolv into the évidence oniy to ascertain 
whether tliere is any substantial évidence to sustaiu the judgment ren- 
dered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 397&-3989.] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

D. W. Doom and W. T. Andrews, for plaintiffs in error. 
S. PI. Cowan, J. M. Wagstafï, and I. H. Burney, for défendants in 
error, 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PER CURIAM. This action involves the correct boundaries of nu- 
merous sections of land in Motley county, Tex., and was by stipulation 
tried in the Circuit Court without a jury. After the admission of 57 
pages of written and oral évidence and some 7 charts or maps of the 
surveys of the lands involved, the plaintiffs moved the court to find up- 
on the whole évidence as a matter of law for the plaintiffs. This mo- 
tion was overruled, and the court found generally for, and judgment 
was rendered for, the défendants. The plaintiffs below excepted, and 
on this writ assign the overruiing of their motion as error warranting 
reversai. 

For authority to thus change the writ of error into an appeal, counsel 
rely upon City of St. Louis v. Western Union Telegraph Company, 148 
*Rehearlng denied Jamiary 21, 1908. 
157 F.— 48 
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U. S. 93, 13 Sup. Ct. 485, 37 L. Ed. 380, and United States Fidelity 
& Guaranty Company v. Board of County Commissioners of Woodson 
County, 145 Fed. 144, 76 C. C. A. 114. Neither of thèse cases support 
the plaintifï in error's contention hère, where the question is fully as 
much one of fact as of law. Under the exception taken, Martinton v. 
Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 863, St. Louis v. 
Rut2, 138 U. S. 241, 11 Sup. Ct. 337, 34 L. Ed. 941, Runkle v. Burn- 
harn, 153 U. S. 216, 14 Sup. Ct. 837, 38 L. Ed. 694, and Beutell v. 
Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L, Ed. 654, are authorities 
which warrant this court to so far look into the évidence as to ascer- 
taîn whether there was sufficient, if credited, to support the judgment 
rendered ; but we cannot go further into the f acts. 
The judgment of the Circuit Court is affirmed. 



UNITED STATES v. CHARLES A. JOHNSON & 00. 

(Circuit Court o£ Appeals, Second Circuit. NoYember 8, 1907.) 

No. 60 (4,289). 

CusTOMS DuTiES— Classification— Flax-Wool Fabrics. 

Tlie provision in the silk schedule in Tariff Act July 24, 1897, c. 11, § 1, 
Schedule L, par. 391, 30 Stat 187 [U. S. Conip. St. 1901, p. 1670], "that 
ail manufactures, of whlcli wool is a component material, stiall be classi- 
fled and assessed for duty as manufactures of wool," Is limited to goods of 
which silk is a component, and does not include flax-wool fabrics. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 154 Fed. 752, affirming décisions of the 
Board of United States General Appraisers which had sustained the 
importers' protests against the assessment of duty by the coUector of 
customs at the port of New York. 

The case involves considération of the foUowing provisions of Tarife Act 
.Tulv 24, 1897, c. 11, § 1 (Schedule J, par. 346; Schedule K, par. 366; and 
Schedule L, par. 391, 30 Stat. 181, 184, 187 [U. S. Comp. St. 1901, pp. 1663, 
1666, 1670]): 

"346. Woven fabrics * * * composed of flax, hfemp, or ramie, or of 
which thèse substances or either of them Is the component material of 'chief 
value." 

"366. • * * oioths * » * made wholly or In part of wool." 

"391. Ail manufactures of sill<, or of which silk is the component material 
of chlef value, * * * and ail Jacquard figured goods in the pièce ; • * * 
providëd, that ail manufactures, of whleh wool is a component material, 
shall be classifled and assessed for duty as manufactures of wool." 

The material In controversy consists of woven fabrics of flax and wool, the 
former belng the component material of chief value. It was classifled as 
"cloths * • * in part of wool," under sald paragraph 366 ; the theory of 
this classification belng that it was required by the ternis of the proviso In 
said paragraph 391, as the goods were "manufactures of which wool is a 
component material." The importers contended that classification should 
hâve been given under the provision in sald paragraph 346 for "woven fabrics 
* ♦ * of which [flax] is the component material of chief value." At the 
argument the government urged that the proviso was intended to cover ail 
fabrics of which wool is a component, and that it had been located at that 
point in the tarifC which would naturally be asslgned to a provision intended 
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to have this scope, being placed at the end of the four fabric schedules of 
the act, namely, I, J, K, and L, whleh embrace paragraphs 309 to 392, inclu- 
sive, and relate, respectlvely, to cotton goods (Schedule I), to liueus and other 
manufactures of vegetable flber (Scbedule J), to woolens (Schedule K), and 
to sUk goods (Schedule L). 

In support of the collector's classification the government cited the décision 
of this court in Rouss v. U. S., 120 Fed. 1021, 56 O. O. A. 684, affirming a 
décision by Judge Ooxe in U. S. v. Rouss (C. C.) 113 Fed. 816. It vvas there 
held that articles of cotton and wool, cotton predoniinating largely in value, 
were properly classifled as "manufactures made wliolly or in part of wool," 
under said paragrapb 366, which is the paragraph under whleh the merchan- 
dise in this case was classifled, and were not dutiable under paragraph 322, 
Schedule I, 30 Stat. 179 [U. S. Comp. St. 1901, p. 1661], as "manufactures 
of cotton." Other décisions by Judge Coxe to the sarae effect, cited by the 
government, were Vaudegrift v. U. S. (G. C.) 113 Fed. 810, and Converse v, U. 
S. (O. C.) 113 Fed. 817. Counsel for the importers relied on the décision 
by Judge Townsend, in the Circuit Court, Southern District of New York, 
In U. S. V. Slazenger, 113 Fed. 524, and on the décision by the Circuit Court 
of Appeals, First Circuit, in 154 Fed. 770. In thèse cases it was held that the 
influence of the proviso does not extend outside of the paragraph in which it 
is placed. 

Note U. S. V. Scruggs, Vandervoort & Barney Dry Goods Co., 156 Fed. 940. 

J. Osgood Nichols, Asst. U. S. Atty. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The single point in this case has been decided ad- 
versely to the government in the Circuit Court of Appeals, First Cir- 
cuit (154 Fed. 770) ; and we see no reason to difïer from its conclusion. 



In re PIERCB. 
(Circuit Court of Appeals, Bighth Circuit. October 19, 1907.) 

No. 75. 

1. Sales— OoNDiTioNAL Sale— Validity of Contîsact. 

A provision in a contract of condltional sale of goods to a dealer giv- 
Ing him the right to resell in the usual course of business does not de- 
stroy the title reserved in the seller before there has been a resale to a 
third person. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 1352.] 

2. Banketjptcï— Pboperty Passing to Tbustee— Conditional Sale Con- 

TBACT. 

Under Kev. Codes N. D. 1899, § 4732, providing that, unless recorded, 
contracts reserving title to personal property as security for the pur- 
chase money shall be void "as to subséquent creditors without notice 
and purchasers and incumbrancers in good faith," the failure to record 
such a contract does not render the réservation void as against the trus- 
tée in bankruptcy of the purchaser. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, | 199.] 

On Pétition for Review. 

Arthur Lesuer (B. H. Bradford and C. J. Murphy, on the brief), for 
petitioner. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
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HOOK, Circuit Judge. The trustée in bankruptcy complains of an 
order of the District Court confirming an order of the refefee directing 
the delivery to the Rock Island Plow Company of certain farm imple- 
ments and machinery which it claimed to own under a réservation of 
titlè in a contract of conditional sale made with the bankrupt. It is 
not denied that the bankrupt obtained the property by virtue of the 
contract, and that the trustée has possession. The questions are : Is 
the contract one of conditional sale? If so, is it void as to the trustée 
because it was not filed with the register of deeds? There is a pro- 
vision in the contract expressly reserving title in the plow company 
until payment of the purchase price; and the purchase price has not 
been paid. But the trustée says the sale was absolute, not conditional, 
because the bankrupt, a merchant, was authorized to resell the property 
in the usual course of his business. The prevailing rule, however, is; 
that' this does not destroy the title reserved by a vendor, at least before 
there has been a resale to a third party. The title to the articles un- 
sold remains in the vendor until the purchase price is paid. Lewis v. 
McCabe, 49 Conn. Ul, 44 Am. Rep. 217 ; Rogers v. Whitehouse, 71 
Me. 222; Armington v., Houston, 38 Vt. 448, 91 Am. Dec. 36G. In 
the latter case the understanding was that the vendee might use the 
goods for family consumption. See, also, Swofford Bros. Dry Goods 
Co. v. Bryant (C. C. A.) 153 Fed. 841, and cases cited. Our attention 
has not been called to any contrary rule in North Dakota, where this 
controversy arose. The other provisions of the contract pointed to as 
indicating an absolute sale to the bankrupt instead of a conditional one 
need not'be mentioned. They are not unusual in contracts of condi- 
tional sale, and do not afïect or impair the clear réservation of title in 
the vendor until the actual payment of the agreed price. Bierce v 
Hutchins, 205 U. S. 340, 27 Sup. Ct. 524, 51 L. Éd. 828. 

The contract was not filed with the register of deeds. Section 4733 
of the Revised Codes of North Dakota of 1899, provides that : 

"Ail réservations of the title to Personal property as seeurity for tlie pur- 
chase moiiey thereof sliall, wlieti the possession of sut'h property is dellverort 
to the vendee, be void as to subséquent creditors without notice and purehasersi 
and encurabrancers in good faitli and for value unless such réservation is in 
writing and flled and Indexed the same as a mortgage of Personal property." 

In Thompson v. Armstrong, 11 N. D. 198, 91 N. W. 39, it was held 
that the failure to file a contract of conditional sale as required by 
the statute did not operate as between the vendor and purchaser to 
transfer title to the latter. The trustée in bankruptcy is neither a 
subséquent créditer without notice nor a purchaser or incumbrancer in 
good faith and for value. His rights are the rights the bankrupt had 
(York Mfg. Co. V. Cassell, 201 U. S. 344, 36 Sup. Ct. 481, 50 L. Ed. 
782); and according to the local law, which is controlling in this par- 
ticular, the bankrupt had no title. 

The jîetition to revise is denied. 
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In re PIERCB. 
(Circuit Court of Appeals, Eighth Circuit. Xovember 14, 190T.) 

No. 82. 

1. Bamkrtipïcy— RianT to Ueclaim Peopekty— Costract of Bailment for 

Sale. 

A contract uiMlor wliicli a company delivered uuK-liiiK'ry to a IwDlivupt 
for sale, wliicli p-ovided tliat tlie titJe to tlie niaeliiiiery and its ])roceeds 
wlieii sold siiould rcmain in tlie company, tliat tlie bankrupt slior.Ul re- 
ceive, keep, aiid insui'e tlio property, pay ail cliar^çes tliereon, and sell 
tlie same at certain iirices and on htated ternis ouly, and remit tlie pro- 
ceeds to tlie company les.s a commission which was to be the différence be- 
tween the invoice aiid selling priée, and gave liiui an option to pay for or 
return sucli as renia ined unsold at the close of tlie selling season, was one 
of bailment for sale, and not of sale, and the company may reclaim sucli 
of the property as passed into the hands of tlie baukrupt's trustée. 

2. Same— EsTOPPEL. 

The action of a creditor of a bankrupt in petitioning the court of bank- 
ruptcy for the appointment of a receiver to take charge of and protect 
tlie bankrupt's property, which pétition set forth that certain of the 
property in the bankruiJt's possession was owned by tlie petitioner, and 
that the bankrupt was also largely indebted to it, did not estop it to as- 
sert its owuersbip of such property. 

3. Same — Petiiion to Reclaim Tropekit— SuFEic'iE.N"cy of Desckit'tion. 

A pétition to a court of bankruptcy to reclaim property which was in 
the bankrupt's possession but which the petitioner clainis to own need 
not describe tlie property with the degree of deliiiiteuess and particularity 
required in a complaint in replevin. 

On Pétition for Review. 

The trustée in bankruptcy seeks a revision in matter of law of an order 
of the District Court eoiifirming an order of the référée directing the trustée 
to turn over to Deere & ^^'ebbe» Company certain personal property which he 
received from the bankrupt. The Deere & Webber (.Company and Cari Spehrer 
entered into a contract providing that the former should dellver certain im- 
plements to the latter for resale. Deliveries were made. Spehrer was after- 
wards adjudged bankrupt and a part of the property went from the possession 
of the bankrupt to that of the trustée. The contract provided : (a) Tlie bank- 
rupt should receive ail implements sbipiied and pay the freight charges there- 
on, and (b) store and insure them at their full value, be liablo for damages 
thereto and keep the company harmless from ail charges, (c) In case the 
bankrupt failed to sell ail the implements received, he should either purchase 
and pay for those unsold at priées flxed, or bold them sub.1ect to the order 
of the company for a specified period, or reship or redeliver tliem to tbe com- 
pany free of freight and charges. The bankrupt, not the company, bad the 
choiee of thèse alternatives, (d) The bankruiit agreed to sell upon terms 
specified, and not to deliver to purchasers before they fuUy settled by cash 
or note and to be responsible to the company for the regular price of any put 
eut without settlement. (e) The bankrupt agreed to remit the company ail 
cash received on sales, less commission, and to inake settlement for ail im- 
plements ordered under the contract upon the close of the w'iling season or 
whenever requested by the company. Provisions were made concerning crédit 
to purchasers. (f) The bankrupt was to guarantee tlie notes of jnircliasers. 
(g) The company was to sell certain of the implements specified to no other 
party than the bankrupt and the bankrupt was to haudle no otUer make nor to 
sell outside of designated territory. (h) The implements ordered by the bank- 
rupt were to be sold on commission for the company and should be and re- 
main the property of the company until sold. The jiroceeds were also to be 
the proi>erty of the company. (i) The company allowcd as full commission the 
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amount realized on ail sales over and above the priées speeified, the commis- 
sion to be the compensation for transactlng the business and fulfiUing the 
conditions Imposed. The company reserved the right to rescind the contract 
If the bankrupt defaulted in any of his obligations. 

Arthur Le Sueur (B. H. Bradford and C. J. Murphy, on the brief;, 
for petitioner. 

Charles R. Fowler (William A. Kerr, on the brief), for respondent, 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge (after stating the facts as above). The con- 
tract under which the property in controversy was delivered by the 
Deere & Webber Company to the bankrupt was one of bailment for 
sale. The title remained in the petitioner. That a trustée in bank- 
ruptcy has no greater right or title than the bankrupt had has been 
so often declared in cases like this and in cases of conditional sale that 
citations are unnecessary. 

It is contended that the company was estopped from asserting its 
title because its agent petitioned the court of bankruptcy for the ap- 
pointment of a receiver to take possession of the bankrupt's stock of 
merchandise, including the property in controversy, and to préserve 
the same. The pétition, which was in the form of an affîdavit, set 
forth that the bankrupt had closed his place of business, that, as affiant 
was advised, no one was in charge of the same, and that it was ad- 
visable that some one be appointed to take possession to inventory and 
insure the merchandise and to coUect the notes and accounts. It was 
also stated that the bankrupt was indebted to the company in a large 
sum for goods sold him under contracts of conditional sale, and that 
there was a large portion of like goods belonging to it then in the bank- 
rupt's place of business. As a gênerai creciitor, the company was clearly 
interested in the préservation of the property of the bankrupt, and it 
was also interested in the préservation of that which it claimed to own., 
There is nothing inconsistent between the application for the appoint- 
ment of a receiver under the circumstances and the continued asser- 
tion of ownership of part of the property then in the bankrupt's place 
of business. There was an express assertion of title in the moving 
paper. The alternative open to the company was the seizure of its 
property in the absence of a custodian. Its course was commendable, 
and it waived none of its rights by adopting it. 

It is contended that the pétition to the bankruptcy court is fatally 
defective because the property claimed was not specifically described. 
It is not necessary in cases of this sort that the property claimed be 
described with that degree of definiteness and particularity that is re- 
quired in a complaint and writ in an action in replevin. It not infre- 
quently happens that the claimant is unable to give in the first instance 
more than a gênerai description of his property, and is compelled to 
rely upon the proofs at the hearing for its séparation from other prop- 
erty of similar kind. A court of bankruptcy exercising equity powers 
may be depended upon to see that justice is done, and that no more 
is secured by the claimant than he is entitled to. Moreover, in the 
présent case there were attached to the pétition of the company in- 
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voices in wliich the property delivered under the contract was de- 
scribed minutely and in détail, and référence was made to them in the 
body of the pétition. The order of the référée directing surrender 
to the claimant contained a like référence. This was sufficient in a case 
of this character. 

The pétition to revise is denied. 



CORSER T. SWEET et al. 

(Circuit Court, S. P. New York. December 16, 1907.) 

No. 9,447. 

Patents— Invention— BucKLES for Ovbralls. 

The Corser patent. No. 630,037, for a buckle for overalls, consisting of a 
bucble for fastening the shoulder straps to the bib, having two diverging 
buttonhole loops for attachment to buttons on the blb, is void for lack of 
patentable invention, in view of the prior art. Assuming the patent to be 
valid, and giving it the broadest construction to which it is eutitled in 
view of the proceedings in the Patent Oflice, the diverging of the loops 
is an essential feature of the device and the patent is not infriuged by a 
deviee in which the loops are parallel to each other. 

In Equity. Bill in equity to restrain alleged infringement of United 
States letters patent No. 630,037, dated August 1, 1899, and granted 
to Brackett G. Corser for "buckle for overalls." 

Macleod, Calver, Copeland & Dike, Clarke C. Fitts, and William A. 
Macleod, for complainant. 

Mastick & Jones (Charles S. Jones, of counsel), for défendants. 

RAY, District Judge. The patent in suit does not pertain to a new 
art, and the patentée cannot successfully claim to 'be a pioneer. The 
patent contains two claims, viz. : 

"I claim as my invention : 

"1. The imprôved buckle comprising the pivoted bow, the tongues, and the 
two diverging buttonhole-loops for engagement with two buttons located ad- 
jacent to each other, substantially as described. 

"2. The imprôved buckle for use with overalls, comprising tlie pivoted bow, 
the tongues, the two diverging buttonhole-loops for engagement with two but- 
tons located adjacent to each other, and the inwardly-bowed sides 8, 8, to 
Insure that the buckle shall remain in engagement with the buttons, substan- 
tially as described. 

"In testimony whereof I afflx my signature in présence of two witnesses." 

As to the object of his alleged invention and the necessity for it, the 
patentée says : 

"One defect or drawback of overalls as heretofore made is the fact that 
the bib has been too narrow to afCord complète protection to the clothing of 
the wearer. It is requisite that the suspender-straps should engage or con- 
nect with the upper edge of the bib, close to each corner thereof, in order to 
hold the said corners elevated and spread out. This latter requirement ren- 
ders it inexpedient to make the bib as wide at the top as otherwise might be 
désirable, since too great a spread of the suspender-straps in front occasions 
a tendency of the suspender-straps to slip off the shoulders of the wearer. 
Hence in order to avoid a tendency of the suspender-strap to slip ofC the 
«houlders of the wearer the bib is madé comparatively narrow at the top. 
If ttie suspender-straps were buttoned onto the upper end of the bib at a dis- 
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tance from tlie corners of the bib, the sald corners would roll or turu over 
and would fail to protect correspondlng portions of the apparel beneatli the 
sanie. The objects of my invention are in part to provide au nuprove'' '^•xav 
ner for Connecting the suspender-straps with the bil>, and chlelîy to> enatse fht 
bib to be made wider vvithout occasioniug a tendeney on the part of the svis- 
pender-straps to slip off the shoulders, while holding the corners of the bib 
ont flat and preventing the saine from curling or foldlng over ; also, in part, 
to enable the suspender-straps to be niade wider thau custoniary in practiee 
hëretofore and in conséquence more comfortable." 

The patentée also says: 

"I make the buckle much wider than the ordinary buckie, and tbis permits 
the use of a wider suspender-strap, which last is more comfortable to the 
wearer of the overalls. Hëretofore in practiee the suspender-straps of overalls 
hâve been made generally from an inch to an inch and a half wide where 
they rest upon the shoulders of tbe wearer. In the course of prolouged wear 
of the overalls thèse narrow suspender-straps eut into the shoulders of the 
wearer, thereby occasloning a serious degree of discomfort. The greatly-iu- 
creased width which I give to the suspender-straps where they rest ui)oii the 
shoulders of the wearer prevents them from cutting in and rendors them en- 
tirely comfortable and easy. I form t'ae buckle with two buttonhole-loops, 5, 
5, which are separated rather widely apai"t and which tiare or diverge some- 
what relative to each other In order to hold the buttons which they engage 
the proper distance apart, thereby preventing the material of the bib between 
the loops, 5, 5, from puckerlng and keeplng It smooth at ail tlmes. Hëretofore 
I hâve in some cases made the distance between the centers of the closed 
ends of the sald loops about one and a quarter Inches, although thls précise 
distance Is not material, and It may be varied from in practiee and niay be 
made as mueli greater or smaller as may be deemed advlsable. At each up- 
per corner of the bib, 1, I attach two buttons, 2, 2, or équivalent headed studs 
or engaging devlces, spaeing them apart to correspond with the extent of 
séparation of the loops, 5, 5, of the buckle. One of thèse buttons or équiva- 
lents Is located at the corner of the bib. The other Is at a llttle distaxice 
therefrom. It will be percelved that with the foregoing construction and ar- 
rangement iucreased width of the upper end of the bib is permitted, whlle the 
middle Une of the suspender-strap wlll be located precisely where the middle 
Une' of the suspender-strap bas been located hëretofore, so that the susijender- 
strap wlll bear precisely as before at the shoulder wlthout tendeney to slip 
off; also, that the outer button and buttonhole-loop cause the outer corner 
of the bib to be held perfeetly flat in thè required position, thereby afCordlng 
the more extended protection to the apparel of the wearer, which I aim to pro- 
vide for by my Invention. The outer sldes, 8, 8, of the buttonhole-loops are 
curved or bowçd Inwardly, as shown. Thls guards agalnst accidentai dis- 
engagement of the buckle from the correspondlng button, 2, 2. Should a rela- 
tive movement take place through any cause between the buckle and the but- 
tons, such movement causing the buttons to occupy a position in the buckle 
higher up than the position which is represeuted In Fig. 1, then the Inwardly 
curved or bowed sldes, 8, 8, would press in under the buttons, 2, 2, and agalnst 
the shanks thereof. Thls acts to prevent accidentai disengagement of the 
buckle from either or both of the buttons with which It co-operates. In order 
to enable the buttons to be withdrawn from the buckle, It is necessary that 
the buttons should occupy a position in the buckle up near where the bow 
is pivoted to the body, and after the buttons corne to occupy such position 
it is necessary that they should be pressed toward each other in ordar to dis- 
engage them from the bowed sldes, 8, 8." 

The loops of the lower or loop part of this device or buckle are 
used to "hitch-on-to" the buttons attached to the bib of the overalls, 
or other garment; for it must be conceded the buckles may be used 
to hold up and keep in place trousers and other garments as well as 
overalls, while the prongs or tongues of the buckle and the bow 
thereof engage with the shoulder straps. By suitable manipulation of 
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the straps, where they engage with the buckles, the overalls may be 
raised or lowered, and consequently the straps drawn more tightly or 
made to fit more loosely over the shoulders of the wearer. It wil'l be 
noticed that the patentée expressly says "he has invented certain new 
and useful improvements in buckles for overalls of which the follow- 
ing is a spécification," and that, "4, 4, are buckles which are applied 
in well-known adjustable manner to the suspender straps, 3, 3, the said 
buckles being provided with buttonhole loops, 5, 5, for engagement 
with the buttons, 2, 2, 6, 6, are the tongues of the buckle, the samc 
being formed as portions of the body of the buckle. 7 is the bow, it 
being pivotally connected with the body of the buckle as shown." In 
short, the loops and the tongues of the buckle are of one pièce of métal 
and the bow is pivotally connected thereto, ail forming the improved 
buckle of the patent in suit. The claims are for an improved buckle 
comprising, 1, the pivoted bow, 2, the tongues, 3, the two diverging 
buttonhole loops for engagement with the buttons on the garment. 
Without hère discussing the question whether or not in view of the 
prior art patentable invention is disclosed, we will turn to the defend- 
ant's structure, the alleged infringing device, and which is made in 
accordance with United States letters patent to one Charles W. Bar- 
trum, dated Mardi 6, 1906, application filed November 10, 190.5, for 
"suspender loop." 

The Bartrum patent has one claim as follows: 

"What I claim is as a new article of mamitaeture. tlie lieroin-described 
snspendei'-loop. coniiiosed of a wive Iteiit upon itsolf to fonu adjacent cells. 
haviiig constricted entrances and a rlRid connection, ontwai'dly-bowed sides 
haYîng imvardly lient jiortions above the cells, tlie ends of the wire being 
bent toward eacli othev to forni a cross-bar and sueli euds rigidly connected." 

In the spécifications the patentée says: 

"The ob.iect of this invention is to provide a nietallic loop for use, instead 
of a buttonhole-tab, on suspender-ends by means of vv-hich two adjacent but- 
tons may be engaged without puckering the garment to which th(> buttons are 
attached or, in other words, so that the part of tlie garment on which the but- 
tons are placed may be kept straight and fiât whilc iii engagement with the 
loop. The invention consists of a loop made of wire bent upon itself to form 
two button-engaging cells. which hâve constricted entrauces, said cells connect- 
ée! and rigidly spaced ajiart by an intégral cross-bar, the side limlis of the loop 
being bent Imvardly toward each other and the ends of the wire brought to- 
gether and swured to forni a cross-bar above the inbent sides to be engaged by 
the susiiender strap or webbing, the inbent sides preventing the accidentai rela- 
tive dislocation of the loop and suspender, ail as I will now proceed inore par- 
ticularly to set fortli and flnally claim. The wire loop is adapted to engage 
the adjacent buttons, 10, placed upon any desired portion of a garment, as tlie 
band, 11, by sl!i)])ing its eells, 1. under the button-heads and into engagement 
with the shauks, 12, of the buttons. When thèse shanks 12. are of greater 
diameter than the entranees, 2, to the cells, the si des, 4, yield after the man- 
ner of a spring, so as to permit the loop to be drawn up, and thereafter thèse 
sides spring back into place to prevent accidentai disengagemeut of the cells 
from the buttons. The bar, 3, préserves the relative location of the two cells. 
and the said bar, the sides, 4, and the cells, 1, serve to keep the fabrie be- 
-ween the buttons perfectly straight and flat, thoreby overcomiug the possi- 
Dility of tlie garment buekling between thèse cells. Thus tlie garment' is kept 
In good shape and well fitted about the person of the wearer. The loop is de- 
signed for use on aprons, overalls, trotisers, and other garments held in place 
by suspenders or like devices. I am aware that ]irior to this invention there 
hâve been devised varions forms of single and double loops of wire for use lu 
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connection wlth varlous sorts of suspenders, and partieularly that two-eell 
wire Joops hâve been made a part of a buckle ; but I am net aware tbat prier 
to tliis invention it bas been proposed to constriet the entrances to tiie button- 
engaging cells, so as to prevént tbe accidentai dislocation of tlie loop fl-om the- 
buttons, and, furtber, I am not aware that in such a double loop, adapted to> 
be attached directly to the strap or webbing of a suspeuder, the sides have- 
been bent in so as to prevent relative dislocation of the loop and suspender." 

It seems clear to me that this patent recognizes the Corser patent,, 
and that the two cell wire loops are old as part of a buckle. If so, 
there would be no invention in substantially dupHcating a part of 
such buckle, viz., the two cell wire loops and naming it a "suspender 
loop." Clearly it is not invention to take part of a patented device 
and apply it to the saine use, and give it a new name. The cells of 
the Bartrum patent are the buttonhole loops of the Corser buckle. 
But Bartrum claims to difïerentiate and improve, in that he constricts 
the entrances to the button-engaging cells, thereby preventing their 
dislocation or disengagement from the buttons, and, for the same 
purpose or to aid in accomplishing the same purpose, bends in the 
sides of the loop. To my mind it is perfectly clear that Bartrum dis- 
closes no patentable invention in thus constricting his loops, or cells, 
as he calls them, or in bending in the sides. This is an expédient that 
would occur to any mechanic skilled in the art, and which is clearly 
disclosed in the prior art and prior analogous arts, viz., stocking sup- 
porters and hooks and eyes or dress or ladies' garment fasteners, and 
trouser hangers and hangers for garments. Bartrum bends his loops 
or cells outwardly above the mouth thereof, or opening into it, and 
then inwardly, at the mouth of the loop or cell, thus constricting the 
opening, to the end that it shali not be easily disengaged from the 
button. In short, he would hâve some force applied to disengage the 
loop or cell from the button. But Corser has the same idea in his 
patent, although he does not form his loops or cells in precisely the 
same way. To prevent such disengagement of loops from the buttons. 
Corser says: 

"The outer sides, 8, 8, of the buttonhole loops, are curved or bowed in- 
wardly as shown. This guards agaihst accidentai disengagement of the buckle 
from the corresponding button, 2, 2,"— meaning the disengagement of the loops 
or cells of the buckle from the buttons. 

Corser continues : 

"Should a relative movement take place through any cause between the 
buckle and the buttons, such movement causing the buttons to occnpy a posi- 
tion in the buckle higher up than the position wbieh is represented in Fig. 1 
[full engagement with the buttons at the bottom of the loops] then the in- 
wardly eurvêd or bowed sides, 8, 8, would press in under the buttons, 2, 2, and 
against the shanks thereof" — meaning that the inwardly curved sides of the 
loops would press in towards the shanks of the buttons between them and the 
garment to which attached, and that such pressure and inward curvature 
would tend to prevent the disengagement of the button from the loop. 

He continues : 

"This acts to prevent accidentai disengagement of the buckle from either or 
both of the buttons with which it co-operates. In order to enable the buttons 
to be withdrawn from the buckle, it is necessary that the buttons should oc- 
cupy a position in the buckle up near wbere the bow is pivoted to the body. 
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and after tlie buttons corne to oceupy such position it Is necessarj' that they 
should be pressed towards each other in order to disengage them from tbe 
bowed sides, 8, 8." 

That is, they must be pushed or puUed out of the loops or cells, and 
then pressed towards each other, for the reason that the inwardly bent 
or bowed sides of the loops so constrict the opening that the buttons 
will not come out until this is done. In short, for the same purpose. 
Corser constricts the openings into his loops or cells, but npt in pre- 
cisely the same way or to the same extent Bartrum does. 

Turning to the prior art, we find the "trouser hanger" for suspend- 
ing trousers in a wardrobe, patent to MacDonald of October 19, 1886, 
No. 351,058; "hanger for garments," for same purpose, patent to 
Hasse of June 21, 1892, No. 477,412 ; "combined sash and belt" for 
holding trousers on the body by means of a belt arpund the body of 
the wearer, patent to Zeltmacher of May 27, 1890, No. 428,793 ; "im- 
provement in stocking supporters," for what its name implies, patent 
to Jenkins of March 19, 1878, No. 201,532; "hook and eye" for fast- 
ening garments, and it is comnion knowledge that they are used to 
suspend or hold up one garment fastened thereby to another, patent 
to Kimball of October 26, 1897, No. 592,296 ; "improvement in hooks 
and eyes," "a new and improved dress-fastening, which said fasten- 
ing is also applicable to the fastening of belts and bands and to other 
like purposes," says the patent, United States patent to William Law, 
of Birmingham, England, of January 28, 1868, No, 73,817 ; "suspender 
attachment for trousers," patent to Slaughter, March 5, 1895, No. 
535,227 ; "improved buttonhole and buckle," patent to Kettle of Au- 
gust 24, 1869, No. 94,002, for use with or as a part of suspenders for 
trousers and other garments; "suspender-buckle" patent to Jewett 
and Sargent of May 14, 1895, No. 539,133, and which says the patent 
"refers specially to a suspender buckle adapted particularly for use 
upon overall suspenders" ; "improvements in brace or suspender end 
attachments," British patent to Walker & Glasgow of July 20, 1895, 
No. 18,449 ; "improvement in buckles with buttonhole attachment," 
patent to Greely of August 16, 1870, No. 106,356; and "combined 
button-holder and buckle," patent to B. G. Corser of October 25, 1887, 
No. 372,062. In the Law patent he says: 

l'j * * « hâve invented a new and improved dress fastening which 
said fastening is also applicable to the fastening of belts and bands, and 
to other like purposes." 

This statement, in my judgment, is broad enough to make the in- 
vention applicable to suspenders for trousers and overalls, inasmuch 
as he further says: 

"ïhis form of hook and eye, made according to my improvements is ex- 
hibited * * * at figure 7 In connection with a brace buckle, the lower 
part of which, marked s and t, with the tongue, u, may be of wire planished 
down Into this form or otherwise." 

Figure 7 referred to shows a brace or suspender buckle with the 
double loop, as in the Corser patent in suit, with the sides bent in- 
wardly, forming constricted openings into the two loops (or cells of 
the Bartrum patent), but such buckle is shown connected with a hook 
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to be attachée! to the garment to be held up, and which hook takes 
the place of the two buttons on a pair of overalls or trousers. If 
this Law patent is in an analogous art, and I think it is, then vve hâve 
shown every essential feature^of the patent in suit and of the Bartrum 
patent, for it would occur to any one with half an eye that he could 
use the buckle with the two loops or cells forming the buttonholes, 
as they are called in some of the patents, when attached to a pair 
of siispenders or braces, in connection with two buttons on the gar- 
ment to be held up, as readily, easily, and as successfully as with 
"the hook" of the patent. The two buttons would be thè équivalent 
of the "hook" and operate in the same way to connect the buckle 
having loops to the garment and would hold it up and in position. 
If attached to the straps or suspenders of a pair of overalls having 
a wide bib, two buttons on each side, each suspender or brace buckle 
having two loops, one for each button, it would engage therewith and 
hold up and keep the bib in position, and prevent it from, earlopping. 
The suspender strap would be as near the neck of the wearer as com- 
fortable, and would not pull off. In fact, it serves every purpose of 
the Corser device, operating in the same way to produce the same 
resuit. 

The Slaughter patent does not show a buckle with two loops or 
cells to engage with the two buttons, but does show the équivalent of 
a buckle, and that this équivalent is connected with a curved bar, B, 
moving therein, so as to give freedom of movement, and which bar 
has tapering extremities turned upward and backward upon itself or 
rather towards itself, forming hooks or clamps, one at each end for 
engaging with the buttons on the garment to be held up and kept in 
place. Hère we hâve a single brace or suspender for each shoulder 
which may be broad or narrow, a mère matter of sélection, and two 
wire or métal loops attached thereto by means of the fuU équivalent 
of a buckle, and which two loops or cells or métal buttonholes, name 
them as we will, engage two buttons on each side the trousers or 
overalls placed at a distance apart. It is the idea of means and the 
idea of purpose to be accomplished set ont in the Corser patent in 
suit. This Slaughter patent illustrâtes one of thèse devices on the 
end of the two braces joined at the back of the wearer, and connected 
with the button on each side of the trousers, but the patentée did not 
so confine its use, for he says : 

"Secure llke attaelunwit to each end of suspeiiUer-s in front, in Uke nianuer, 
securiug enrved bar, B, on eitlier side of front waistband to its appropriale 
pair of buttons in tlie manner deseribed above." 

In the British patent to Walker and Glasgow, No. 18,449, we hâve 
substantially ail that is embraced in either the Corser or the Bartrum 
patents. We hâve a buckle attached to the suspender. To this is 
attached what is called "a skeleton stretcher frame made up of four 
primary parts, viz., two wings or .side members, whose outer ends 
hâve button loops with contracted and spriug entrances, a U-shaped 
middle part and a suspension loop, whose lower parts are connected 
or coupled to the upper parts of the side members at their junction 
with the middle part, by clips, so as to admit of the middle parts and 
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the outer wings swinging laterally upon the suspension loop, which, 
when the attachment is in use, takes over a hoop, stud or équivalent, 
carried by a buckle frame or other attachment of a brace or suspender." 
In this structure or device the two wings or side members having 
the loops to attach or connect with the two buttons, one to each of the 
two bvittons on a side, are not made of one pièce of métal or wire as 
in the Corser patent in suit, but still they are there plainly shown and 
described, and the loops bave the constricted mouths or openings to 
prevent disengagement from the buttons, and they diverge from each 
other, and are connected the one with the other and then attached to 
the buckle. I cannot see patentable invention in so bending a single 
pièce of wire as to form this double loop with the constricted entrances 
or openings. It seems plain that any mechanic skilled in the art with 
the Walker and Glasgow patent before him would easily niake the 
Corser device. It is clear that the Walker and Glasgow device can 
be attached to a shoulder strap or suspender for overalls or trousers 
of any width, and that with the two buttons on the garment and 
the two loops on the suspender every purpose of the Corser device 
is attained. It is quite true that the Corser device is more simple in 
construction and less expensive, but to my mind there is no new con- 
ception or thought aside from the mode of construction. It is also 
true that the two loop ends are kept apart to an extent by a coiled 
spring which encircles the bar forming the lower part of the U-shaped 
center, and thus enables the two loops to move towards each other, 
but which serves to keep them "constantly on the stretch," and thus 
prevent the sagging of that part of the garment between the two but- 
tons. The patent says that this "attachment is preferably made from 
wire, strip métal, or the like." The second claim is: 

"In braces or suspenders, employing as the means of coimection with a 
garment, a duplex or double sided metallic streteher frame, with buttou loops 
made intégral therewith, substantially as set forth aiid described." 

In the Jewett and Sargent patent, the Kettle patent, and the Greely 
patent, above referred to, we find suspender buckles with a single 
loop for engaging the button on the garment. In the Greely patent 
this is called "a metallic button hole," in the Kettle patent "a spring 
wire button hole," and in the Jewett and Sargent patent "the eye or 
loop." In each of thèse should we so bend the wire as to form two 
loops for engaging the buttons, instead of one, as shown, we would 
hâve the device of the Corser patent in suit. With thèse patents be- 
fore him any mechanic skilled in the art would hâve no difficulty in 
constructing the two-looped buckle. Its necessity and utility and de- 
sirability in certain cases is plainly suggested in the prior art referred to. 

Turning to the Hasse patent, "hanger for garments," the paten- 
tée says: 

"This invention relates to new and useful improvements in hangers for gar- 
ments ; and the invention consists in the peculiar constru(-tion of a hanger 
designed espeelally for trousers or for an entire suit of gentlenieu's clothes, 
whereby each garment niay be supported in proper position withont wrinkling 
and whereby each may be readily detached, ail as more fnlly hereiuafter de- 
scribed. * * * My hanger I preferably construct from a single pièce of 
wire bent to form the central eye, A, preferably by making a numlier of eir- 
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eular benfls therein, with the depending vertical portions, B, Connecting thls 
eye at eacli slde witti horizontal side extensions, 0, whieh are of a length 
eorresponding substantiâlly wlth the width of -the eoat designed to be hung 
or the wldth of the trousers designed to be supported. At the end of this 
horizontal extension I bend the wire to form two V-shaped legs, D, and prefer- 
ably form at the top of thèse legs a squared shoulder, E, extending upon both 
sides of the side extension, O. The eye, A, formed of a séries of loops, as de- 
scribed, acts as a spriilg from which the entire device is suspended, and the 
horizontal portion, C, may be bent down more or less to cause the sections 
D to approach each other to a more or less estent to accommodate the device 
to articles of apparel of différent width. In order to suspend trousers from 
the device, the buttons upon each side are engaged into the notches in the V- 
shaped legs, D, and drawn to the lower points thereof, thèse being of such a 
shape as to allow the shank or thread of the button to pass down to the apex 
of the opening, while the button may be finnly held in position, thus support- 
ieg the trousers on both sides and within the sides of the hanger, leavlng the 
top perfectly free to receive the vest and coat." 

Thèse V-shaped legs or loops are made an essential élément of the 
daims of the patent. The hanger entire is or may be made of a 
single pièce of wire. The trousers hanger of MacDonald shows plainly 
the double loop for engaging with the buttons of the trousers. A 
person looking at the Hasse V-shaped legs with its square shoulder, 
Ë, and then at the Corser patent in suit and the Bartrum device will 
find in the first ail the essentials of the last two so far as patentable in- 
vention is involved. In the stocking supporter of Jenkins, patent No. 
201,532, we hâve the suspender to hold up the stocking with a loop 
which "comprises two adjacent cell-like bends * * * having the 
constricted entrances * * * and the rigid connecting-bar member" 
of the Bartrum patent. The sides are outwardly bowed, and then in- 
wardly bowed to form the constricted entrances to the cells or loops. 
The only essential différence between Bartrum and Jenkins is in the 
mode of using. Bartrum engages his cells or loops with the buttons 
on trousers. He might hâve buttons on stockings, and in such case 
the mode of using would bè the same. In place of buttons on the 
stocking Jenkins has another device or loop which first engages the 
"metallic fastening-loop having two inclined sides and two eyes or 
loops," which is substantiâlly a duplication of the Bartrum loop and 
also of the Corser loop, and then engages the stocking. I cannot see 
invention in taking this Jenkins "metallic fastening-loop having two 
inclined sides and two eyes or loops," and, leaving ofï the spring clamp, 
attaching it to the shoulder strap of a pair of overalls and then en- 
gaging the "two eyes or loops," with buttons on the overalls. This 
is substantiâlly ail that either Corser or Bartrum has donc. 

If hooks and eyes may be regarded as in an analogous art, we 
hâve in figure 3 of the Kimball patent, No. 592,296, a device, made of 
a single pièce of wire, which is in every essential a duplication of the 
Bartrum loop and of the Corser device in question. Made of suit- 
able size it may be attached to the shoulder strap of overalls, to a 
suspender for trousers, or in any place where it is désirable to attach 
one garment to another, or to suspend a garment. Substitute buttons 
on the garment to be held up or suspended for the hooks of the patent, 
and we do the work of the Corser patent in the same way, by the 
same means. Kimball says : 
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"My invention relates to hooks and eyes such as are generally employed for 
fastening garments ; and. its object is to provide an improved construction of 
tlie same which sliall be simple and inexpensive to manufacture and in wbich 
there will be no liability of the hoo-k being accidentally disengaged from the 
eye. « * * Tlie manner of using the invention is as follows : The hoolv 
and eye are secured to a garment by means of the pins, 6 and 14, and to 
connect them together the lug or hook, 4, is passed between the arms, 12, of the 
eye, as seen in Fig. 4. By now pulling the hook, 1, outward, the bends of the 
lug or hook, 4, will engage, respectively, with the eyes or loops, 9, as seen in 
Fig. 1. The bends, 11, will now serve as stops for the lug or hook, 4, pre- 
venting the latter from being accidentally disengaged from the said eyes or 
loops. By this means there is no liability of the hook and eye being accidental- 
ly disengaged or disconnected from each other." 

Substitute buttons for hooks in thèse extracts, and we hâve covered 
the whole subject. 

Turning now to the file wrapper of the Corser patent in suit, we 
find that he had three claims, ail of which were rejected on the Law 
and Slaughter patents above referred to as shown by the communica- 
tion of E. B. Moore, acting Examiner Division 35, January 7, 1899. 
This communication shows that the Patent Office regards hooks and 
eyes as an analogous art. On this rejection the applicant amended 
his spécifications in describing his buckle with the two buttonhole 
loops by inserting, "and which flare or diverge somewhat relative to 
each other in order to hold the buttons which they engage the proper 
distance apart, thereby preventing the material of the bib between the 
loops, 6, 5, from puckering and keeping it smooth at ail times." The 
claims were amended by inserting the word "diverging" before the 
words, "buttonhole loops." Claims 1 and 2 were then allowed, but 
the rejection of claim 3 was persisted in. It follows that thèse claims 
must be narrowly construed in any event. The patent is limited to 
the construction which has two "diverging" buttonhole loops. He is 
not entitled to any range of équivalents in this regard. He has ac- 
cepted the limitation on bis claims. 

The Bartrum device, the alleged infringing device, does not hâve 
"diverging" buttonhole loops. The two loops are perpendicular to 
each other. Therefore the defendant's device made in accordance with 
the Bartrum patent does not infringe. Cimiotti Unhairing Co. v. 
American Fur Refining Co., 198 U. S. 399^14, 25 Sup. Ct. 697, 49 
L. Ed. 1100 ; Computing Scale Co. of America v. Automatic Scale 
Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 E. Ed. 645 ; Kokomo F. M. 
Co. V. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 L. Ed. 689. In 
Universal Brush Company v. Sonn (C. C.) 146 Fed. 517, this court 
undertook to protect a patentée in what it regarded as a meritorious 
invention. In his spécifications and claim he had described his open- 
ing into the chamber of the brush frame as "a contracted aperture." 
The defendant's brush frame did not hâve "a contracted aperture," 
but had a raised portion in the chamber which contracted the chamber 
and furnished an additional adhesive surface for the plastic composi- 
tion, and thus did away with the necessity for the "contracted aperture" 
into the chamber. This court gave a very wide meaning to "contracted 
aperture," and a'so gave complainant the benefit of the doctrine of 
équivalents. The Circuit Court of Appeals reversed, holding that the 
patentée had by express words confined himself to "a contracted aper- 
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ture," and that, as his patent belonged to an old and a crowded art, 
he was not entitled to any range of équivalents. Universal Brush Co. 
V. Sonn et al. (C. C. A.) 154 Fed. 665, 668, 669. The Corser patent in 
suit belongs to an old and crowded art, as we hâve seen, and infringe- 
nient cannot be predicated on the use of the two-loop buckle, unless 
the two loops divergé the one from the other. But I am satisfied on 
an examination of the prior art, and in view thereof, that the Corser 
patent in suit is void for want of patentable invention in view of that 
art, and that, had the attention of the Patent Office been directed 
to the patents to Jenkins, No. 201,532, to Walker and Glasgow, No. 
18,449, to liasse, No. 477,412, and to Kimball, No. 592,296, in each 
of which the loops diverge as in the Corser device and patent as is 
plainly shown in the drawings and in Kimball mentioned as foilows : 
"The numéral 8 désignâtes the eye, made from a single pièce of wire 
bent over at the center, forming an inwardly extending tongue or 
lug, 9, and two oppositely-extending eyes or loops, 10, inclined at an 
angle with respect to each other" the patent would not hâve been 
granted. The, V-shaped legs, D, of Hasse, are not described as di- 
verging from each other, but are so shown in the drawings to which 
référence is made. In Walker and Glasgow the drawings show the 
two loops diverging, and they are described as "two wings or side 
members whose outer ends hâve button loops," plainly indicating that 
each has an inner and an outer end, and that consequently the one 
diverges from the other. In Jenkins he speaks of the lower part of 
the inclined side of the metallic fastening loop, B, and also of the 
other inclined side of such loop. True, he does not say that they are 
so inclined as to diverge, but as the spécifications refer to the draw- 
ings, and must be read with them, and, as the two loops do diverge, 
the prior art plainly shows and teaches the two diverging buttonhole 
loops loCated adjacent to each other. 

Mr. Finckel, défendants" expert, says that: 

"I do not flnd in the exhibits defeudaiita' buc-kle aud défendants' overalls iu 
question the structure deflned iu the claimg of the patent in suit, flrst, because 
défendants' bib-eugaging loop is no part of a liuclile, and does not eoutniu a 
pivoted hovv, nor tlie longues that go to nialce np part of a buclvle, nor are tlie 
biitton engaging loops divergent : aud tliese are tlie éléments that enter into 
claini 1 of the patent in suit ; nor do I flnd tliese éléments used iu connection 
with inwardly î)owed sides which constitute the éléments elahned iu claim 2 
of the patent in suit." 

Coniplainant insists that the two loops of défendants' device dO' 
diverge, and that this is shown by a diagram contained in his brief, 
which indicates or shows that, to release the two buttons from the 
two loops of the défendants' device, it is necessary to draw them 
towards each other as they reach the constricted mouth or opening. 
It must be conceded that such is the fact, but to my mind this does 
not show that the two loops diverge. The centers of the openings 
are nearer together than the centers of the loops, and nearer together 
than the centers of the bottom parts of the loops, but this is occasioned 
by the drawing or curving inwardly of the outer sides of the loops at 
the mouth so as to constrict the mouths. The loops as a whole, as 
loops, are perpendicular to each other, and do not diverge. Figures 
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1 and 2 of the Corser patent in suit show that the loops do not stand 
perpendicular to each other. They show an inward curvature of the 
outer side of each loop, but there is a corresponding curvature of the 
inner side of each loop. In short, the bottoms of the loops point 
diagonally away from each other, and so diverge. I hold (1) that 
the Corser patent in suit is void for want of patentable invention in 
view of the prior art; and (2) assuming it to be valid and giving it 
the broadest construction to which entitled, in view of the proceed- 
ings in the Patent Office, the défendants' device does not infringe. 
There will be a decree dismissing the bill, with costs. 



THE RAMLEn. 

pistrict Court, D. Massachusetts. October 31, 1907.) 

No. 1,423. 

OoLi.isioN— Suit for Collision— Pkoof of Indemnitt of Vessfl. 

Evidence <»nsidered in a suit against a British steamer for c"olUslon 
with a bark on a toggy night, soiue GO miles soutbeast of Cape Tlenry, 
and held Insufficient to sustain the burden of proof resting on libelant to 
prove the identity of the res.sel in view of the tesrimony of the witnesses 
from the steamer, consisting of more than ha If of the offleers and crew, ail 
of whom positively denietl that sho was In any collision, although she was 
admitted to hâve been within a few miles of the place of collision at the 
time, no one on the bark having been able to niake any positive identifica- 
tion of the steamer on the night of the collision. 

[Ed. Note. — P'or cases in point, see Cent. Dig. vol. 10, Collision, §§ 266- 
279.] 

In Admiralty. Suit for collision. 

Blodgett, Jones & Burnham, for libelants. 

Convers & Kirlin (J. Parker Kirlin and John M. Woolsey, of coun- 
sel), for claimant. 

D.ODGE, District Judge. The libelants' bark Rebecca Crowelî, of 
New York, while on a voyage from Rosario to Philadelphia with a 
cargo of bones, was in collision with a steamer at about half past 8 
in the evening of Sunday, November 16, 1902, and thereby sustained 
serious damage. The collision happened, according to the libel, at 
a point between 50 and 60 miles S. E. by E. from Cape Henry. It 
happened in foggy weather, and the name of the steamer, which passed 
out of sight of the bark immediately after the collision, was not as- 
certained at the time by any one on board the bark. This libel allèges 
that the Ranileh was the steamer. It was filed against her on Feb- 
ruary 6, 1903. 

The answer dénies that the Ramleh was the steamer which collided 
with the bark, and dénies, also, ail allégations in the libel which charge 
the Ramleh with responsibility for the collision. It is conceded, how- 
ever, that, if the Ramleh was in fact the steamer wherewith the bark 
collided, she was to blâme and is liable for the damages. _ The only 
question to be decided is therefore the question of identification. Hâve 
the libelants sustained or not the burden of proving that the steamer 
with which the bark collided was the Ramleh and no other? That 
157 F. — 49 
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the bark' did, în fact, coUide with a steamer at about the time alleged 
does not seerri to be disputed, or to admit of doubt. 

The libelants rely (1) upon évidence from eyewitnesses of the colli- 
Siotij describing, as they saw her at the time, the steamer concerned 
in it, and otherwise tending to identify that steamer with the Ramleh; 
(2) upon évidence tending to show that the Ramleh's course and speed 
toward Savannah must hâve brôught her to or near the alleged place 
ôf collision at the time it happéned; (3) upon évidence claimed to show 
that nd other steamer like the Ramleh was at or near the place of 
collision at the same time ; (4) upon alleged admissions by the Ramleh's 
master. 

1. The eyewitnesses of the collision on board the bark who hâve 
testified are two in number out of five men in ail who were on her 
deck at the time. The captain's watch had been the watch on deck 
since 8 o'clock. It consisted, besides the captain himself, of the sec- 
ond mate and three other men. Qne of the men was on lookout, and 
was sounding the fog horn, one was at the wheel and one amidships. 
There is no évidence from the second mate nor from any of the men 
in the watch. The vessel, after the collision, was brought into Norfolk, 
and taken thence to Philadelphia for repair, where the second mate, 
lookout, and man at the wheel appear to hâve left her. Not even their 
names appear in the évidence. The master has testified that they were 
foreigners, unable to speak and hardly able to understand English. 
When they left the bark, it is true, no suit had yet been begun, nor, 
so far as the évidence shows, had any grounds for charging the Ram- 
leh been ascertained. The absence of évidence from them, however, 
has left what was seen of the coUiding steamer on board the bark to 
be gathered from the testimony of the master and first mate only, 
neither of whom was on deck when the steamer's approach was first 
announced by the sound of her whistle. Both were below at that 
time, heard her whistle while there, and reached the deck afterward. 

Blaustin, the mate, gave his déposition in Philadelphia February 36, 
1906, more than three years after the collision, and after ail the évi- 
dence in défense had been taken. He says he had gone to bed after 
coming ofï watch at 8 o'clock, but upon twice hearing a steamer's 
whistle went on deck again, and found the steamer quite close to the 
bark. He saw the steamer's starboard side as she passed the bark's 
bow. The bark's course was then about N. E. and the steamer was 
heading southerly. The bark's jib boom appeared to him to go over 
the steamer's rail, and then to be swung around by contact with her 
rigging; the bark's bowsprit next striking the steamer's starboard 
quarter a few feet below the rail. The steamer was swinging to port 
under a starboard helm. What he noticed before the steamer got 
out of sight was that she had something liglit on her smokestack, and 
two small houses not far apart ; that she was black in color ; that she 
had two masts slanting aft, and topmasts jointed or "fitted" on the 
masts ; also that she was light, and not loaded. He says nothing about 
any name or lettering on the steamer's stern. About a month later 
he saw the Ramleh in Portland, Me. Pie saw there that she had a 
white and blue band on her smokestack, two small houses amidships, 
and masts and topmasts like those of the steamer he had seen November 
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16th. Very few steamers, according to him, hâve their topmasts so 
arranged. He saw also a dent on the Ramleh's starboard quarter, at 
the place where the bark's bowsprit had seemed to strike the coHiding 
steamer, of about the size the bowsprit woUld make. When he saw 
her, the Ramleh had the appearance of the colhding steamer, and 
after he saw the dent referred to he was sure she was the same. His 
inspection of her at Portland was made in company with the bark's 
master, whose évidence is next considered. 

George W. Dow, master of the bark, testified in person at the hear- 
ing in this court in March, 1906. He was one of two witnesses, both 
called by the libelants, who were the only witnesses in the case seen 
or heard in court. AU the rest of the évidence on both sides was in 
the form of dépositions taken, as will more fully appear, at différent 
times before the hearing, some of them many months before. Capt. 
Dow's observation of the colliding steamer was, in substance, as fol- 
lows : He was below in the cabin. He twice heard a steamer's whis- 
tle. He went on deck, and from the forward part of the poop saw 
the steamer's mast headlight émerge from the fog; saw next her fore- 
mast, noticing at the time the doubUngs of the topmast which it car- 
ried, and next saw the whole length of the steamer, noticing, also, 
that she was swinging to port under a starboard helm. Her bow 
passed the bark's jib boom. She went across the bark's bow until 
fier main rigging carried the jib boom away, and the bowsprit then 
struck her starboard quarter some 30 feet from her tafïrail and below 
her rail. Using his night marine glasses, he examined the steamer's 
stern as it cleared the bark's forecastle in order to read her name, if 
possible. He caught the left-hand letter of the name of her haihng 
port, and made it out to be "h." He looked above for the vessel's 
name, and caught the first left-hand letter of it, "R." He could dis- 
tinguish no more, except the white letters running together. The ves- 
sel's name was a word shorter by about one letter than the name of 
the port above which it stood. The color of the hull he described as 
black — badly faded — gray. There was a white water-closet right up 
close forward on the bow. There were two small houses, also white, 
one forward and one aft of the smokestack. The smokestack had a 
light band. Near the stern was a small companionway of the color of 
teakwood. He estimated the size of the steamer at about 2,500 tons 
gross. She was light and very high out of water. She remained in 
sight only a few seconds after the collision, then became lost in the 
fog, and was not again seen. With the mate, he went to Portland on 
January 20, 1903, and there examined the Ramleh. He produced 
photographs of her then taken. In his belief she was the same steamer. 
He founded this belief upon her gênerai appearance, the doublings of 
the topmasts, the water-closet forward, the companionway aft, and 
the smokestack — black, with a white band having a light bluish center. 
A dent which he saw on the Ramleh's starboard quarter must hâve 
been caused in his opinion by the bark's bowsprit, and a bend in the 
rail forward of it by the bark's jumpers and martingale. 

So far as the évidence of witnesses who saw the collision is con- 
cerned, the libelants hâve the above testimony to rely on, and nothing 
more. This testimony, in the natural and proper order of proof, would 
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have been given soon after the libel was filed, and before any évidence 
had been taken on the steamer's behalf. Delayed as it bas been until 
more than three years foUowing the collision had expired, and until 
after the entire évidence in défense was known, it is less convincing 
and the more open to question than would have been the case if it 
had been the first, instead of the last, testimony given in the case, not- 
withstanding the fact that I have seen no reason whatever to regard 
Capt. Dow as other than an honest witness. The opportunity afforded 
him or the mate for observation at the time was at best very brief, 
and very far from being favorable. It was after dark on a foggy 
November evening. It is said that there was a moon, and this state- 
ment is borne out by the almanac; but it was invisible and obscured 
by fog. The rapidity with which the steamer was lost sight of for- 
bids the belief that any material help in seéing was had from this 
source, or from the varions lights carried by the respective vessels. 
Both witnesses had just reached the deck from below. They agrée 
that the steamer they saw vi'as black in color (whether faded, as the 
captain thinks, or not) ; that she was light, and not loaded ; that she 
had a light band on her smokestack ; and that she had two masts carry- 
ing topmasts jointed or "fitted" on them. To the other détails men- 
tioned by either witness I do not think much weight can be given. I 
cannot consider it safe to rely on what Capt. Dow claims to have read 
on her stem as any basis for identification. If he had been as certain 
at Portland regarding what his night glasses had enabled him to read, 
as he was when he testified three years later, I think he would hardly 
have omitted looking at her stern while there to see how those letters 
looked by daylight. It appears that he has not been to sea since July, 
1903, on account of failing eyesight, and that he had nearly reached 
the âge of 70 at that time. It would be difficult to crédit him, there- 
fore, with any unusual power of vision, under the unfavorable circum- 
stances existing while he was looking at the steamer. 

There is no dispute that the Ramleh was on a voyage to Savannah, 
in ballast, on November 16, 1903; that her color is black; that she 
has a lighter band on her smokestack ; or that she had topmasts of the 
kind described by the above witnesses, and a water-closet forward. 
British "tramp" steamers of her gize and type, however, are not un- 
commoh, and they are to be found possessing ail the features relied 
on. Pôle masts appear to be the kind of masts usually carried by 
American coastwise steamers. But there is no évidence that topmasts 
like the Ramleh's are so rare as to make hers sufficient for identification 
in themselves. 

The Ramleh's évidence is that her starboard side, which is the side 
which Capt. Dow must have seen, was painted before leaving New 
York on this voyage. That Capt. Dow should have described it as 
badly faded or gray is a circumstance which does not tend in favor 
of the correctness of his identification. The mate, it is true, did not 
so describe it. 

The Ramleh arrived in Savannah at the end of her voyage on the 
afternoon of Tuesday, November 18, 1902, two days after the collision 
alleged in the libel. When she arrived, she had an impression or 
dent on one of the plates on her starboard quarter not far below her 
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■rail. The libelants' witness who savv it at Savannah describes it as 
3 or 4 feet long, and aboiit 20 inches or more wide, in the second or 
third plate from the top. It is shown in the photograph, Claimant's 
Exhibit AA, and was the dent seen at Portland by the captain and 
mate of the bark two months later. That the steamer had such a dent 
upon her starboard quarter at Portland, and that it was also there 
at Savannah, is not disputed. The claimant's évidence, however, is 
that it was not received during the voyage from New York to Savan- 
nah, but had existed for a long time before that voyage. To the fact 
that it had been there for some years there is abundance of testimony, 
coming not only from the steamer's master and other members of her 
crew on board during the Savannah voyage, and from one of the 
managers of the company which owned her, but also from Morrison 
and Dusting, two masters who had previously had command of her, 
from the foreman of the dry dock at Birkenhead in which she had 
been accustomed to repair, and from Tloyds' surveyor at Liverpool. 
She docked for repair at Birkenhead in 1901, and again in 1903, at 
a time earlier than the Savannah voyage, and the two witnesses last 
mentioned state that on thèse occasions the question of removing the 
dent was considered, with the resuit that it was decided not to incur 
the expense of removing it because it did not affect the steamer's sea- 
worthiness. 

The libelants offer no direct contradiction of the évidence that this 
steamer's starboard quarter bore the same dent before the Savannah 
voyage in question. They argue that the owners would not bave 
omitted to repair such an injury had it in fact been sustained so long 
before that voyage as is claimed, and they argue that such an injury 
could not bave been originally inflicted in the manner described by 
Morrison, who commanded the .steamer in 1890, at the time the dent 
was originally received, according to hiiii. Thèse arguments I must 
regard as insufficient to overconie the force of the évidence that the 
dent, however originally caused, existed before the collision ; and I 
am therefore unable to altach any importance to it as a means of 
identifying the Ramleh as the steamer vvliich the master and mate of 
the bark saw in collision with their vessel. 

There is no évidence that the Ramleh's starboard side showed at 
Savannah any other marks such as would indicate a récent collision 
such as that with the bark is described to hâve been. As to a bend 
in an iron rail or a broken deadlight seen on board her at Portland 
in the vicinity of the alleged place where the colliding steamer was 
hit by the bark, I cannot regard them, under the circumstances which 
appear, as affording any substantial assistance to the libelants' claim. 

2. Inquiring next as to the place where the steamer described by 
the eyewitnesses from the bark was encountered, the libelants' proof is 
that the bark, as she came up the coast from the southward, had had 
no observation for three days, that she had seen nothing from which 
her position could be exactly determined during that time, and that her 
positions from day to day had to be fixed by dead reckoning alone. 
The sea had been smooth and the wind very light during most of this 
time. The master testiiîed : 
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"We came In across the Gulf Stream where the curreat Is very uncertaln ; 
and you couldn't détermine the position under those circumstances withln 25 
miles possibly." 

The place of collision alleged in the libel was therefore known on 
board the bark by approximation only. No better means of knowing 
it' existed when the libel was sworn to. The place stated in the libel 
accords with the estimated positions of the bark as set down in her 
log, Since 6 p. m., 2J^ hours before the collision, when she tacked off 
shore, she had been heading from E. by N. to E. N. E., and had been 
making very little headway on those courses. 

The Ramleh's master, claimant in thèse proceedings, has answered 
interrogatories annexed to the libel. The answers were filed June 5, 
1903, with the answer to the libel. According to them, the steamer 
leit New York for Savannah on Saturday, November 15, 1902, at 4:30 
p. m., on Sunday, November 16th, at 8 p. m., Cape Henry was bear- 
ing N. 67° W. 78 miles distant, and on the same day at 9 p. m. N. 62° 
W. 81 miles distant. In other words, at 8 :30 p. m. the steamer was 
pretty nearly in the same direction froni Cape Henry as was the al- 
leged place of collision, but she was some 20 miles further away from 
it. I can attach no importance to a statement made by Capt. Dow in 
his évidence at the hearing that the place of collision was aBout 65 
miles from Cape Henry. There is no reason whatever for believing 
that he had any better means of fixing the place or estimating its dis- 
tance from Cape Henry when he testified than he had when the libel 
was filed. What the libel allèges regarding the place of collision came 
or ought to hâve corne from him as the person best able to know. He 
was bound to see that it was stated with as much accuracy as was 
possible by the use of ail the means of knowledge then available. 
When he testified three years later, he had learned that the steamer 
claimed to hâve been 20 miles further ofï shore, and knew what the 
évidence was upon which she based her claim. 

The libelants, however, are not now obliged to rest their contention 
that the Ramleh was at the place where the bark encountered a steamer 
answering more or less to her description at the time alleged upon 
their own évidence only. The claimant has introduced much évidence 
in support of bis déniai that the Ramleh was the steamer mentioned in 
article 3 of the hbel, consisting, in part, of dépositions by her master, 
mates, and engineers. Among thèse witnesses are the ofïîcers in 
charge of her navigation from 8 o'clock until midnight on the day in 
question, and they hâve ail been fully examined and cross-examined in 
regard to the steamer's position at 8 :30 p. m., also in regard to her 
navigation before and afterward, so far as it bears in any way upon 
her position at that hour. During the examination of thèse witnesses 
there hâve been produced her chief ofifîcer's log, scrap log, chief en- 
gineer's log, and engine-room log; also a chart (Libelants' Exhibit 
2), which was in use on board the steamer during her voyage, and 
upon which her master, in giving his testimony, has marked her posi- 
tion at noon on November 16th and at (î, 7, 8, 9, and 10 p. m. on the 
same day. At 8 :30 p. m. the steamer had been only 25 hours from 
Sandy Hook, and only about 20yg hours from a position 12 miles off 
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Barnegat Light, which she passed at 12:07' in the morning of Novem- 
ber 16th. Her courses since passing Barnegat and her si>eed on each 
course having been noted and recorded hour by hour, it should be pos- 
sible to fix her position each liour and at 8 :30 p. m. with much less 
Hability to error than is possible in the case of the bark, although Bar- 
negat was the last point on shore which had been seen, and although 
since she passed it the steamer had been most of the time in foggy 
weather. It appears that at 5 :10 a. m. on the next day — Monday, No- 
vember 17th — the steamer passed Diamond Shoal light ship, that 
she passed it at a distance of about half a mile, and that it was the 
next landmark seen after Barnegat. Her course from Barnegat until 
noon on Sunday, November 16th, and her position at that time, hâve 
been marked on Claimant's Exhibit 2. If from noon on Sunday she 
ran upon courses which would bring her at 6, 7, 8, 9, and 10 o'clock 
in the evening of that day to the positions marked on the same chart, 
it would seem that she must hâve been running upon courses differing 
either from those set down in the chief officer's log produced, or else 
from those set down in the scrap log produced. Between 2 p. m. and 
midnight the courses appearing by thèse books differ, and those shown 
in one would carry her more in shore than those shown in the 
other. And if at 5 o'clock on the following morning she was close to 
Diamond Shoal light ship it seems to foUow that between 10 p. m. 
on November 16th and 5 a. m. on November 17th, she must hâve 
followed courses differing from those set down in either log book, 
and inclining considerably more to the westward than those there set 
down. The master of the steamer testifies that he did, in fact, keep 
her further out to sea than the most direct course for Hatteras would 
hâve taken him, and that he did so on accotmt of fog, and that he 
afterward headed her inshore again; but the difïiculty of harmoniz- 
ing thèse statements with what is found in the log books constitutes to 
my mind the principal argument in favor of the conclusion that the 
steamer must between 8 and 9 p. m. hâve been much further to the 
westward than her ofKcers claim her to hâve been. Other discrepan- 
cies between the log books and the testimony which hâve been pointed 
out do not seem to me significant enough to require spécial mention. 

3. Millard G. Dow, son of the master of the bark, her managing 
owner, and the only other witness who gave évidence in person at the 
trial, testified that after obtaining lists of the steamers which left 
New York, Philadelphia, and Baltimore on November 15 or 16, 1903, 
according to the records of the maritime exchanges at thèse ports, he 
found only three other steamers mentioned besides the Ramieh whose 
voyages would or might hâve brought them near the alleged place of 
collision at or about the alleged time; and that no one of the three 
corresponded in appearance with the steamer seen and described by 
Capt. Dow and his mate. It was the resuit of this investigation, to- 
gether with information received from Savannah that the Ramleh's 
starboard quarter showed the dent above referred to upon her arrivai 
there, which caused him to hâve notice of the bark's claim sent to the 
Ramleh's owners in England, and was the occasion of Capt. Dow's 
visit to Portland with his mate to inspect the Ramieh herself. 

The lists from the three maritime exchanges procured as above 
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were offered in évidence against objection on the Ramleh's belialf ; 
it being conceded, however, that they sufificiently showed what ap- 
peared by the records of the exchanges as they stood. Mr. Dow 
testified, also subject to objection, as to each steamer named in the 
lists, whether or not in his judgment she would hâve been in the 
locaHty of the colhsion at the time in question, and how far she cor- 
responded in appearance with the steamer seen from the bark. 

It is clear that the rules of évidence do not permit the introduction 
of the lists or of such testimony; but, even if it were otherwise, no 
conclusions could be drawn from them which would much assist the 
identification which is sought to be accomplished. Not only would 
it be impossible to be sure that either list is complète, but there are 
other ports from which no list has been obtained, wherefrom other 
steamers might hâve sailed on voyages such as would bring them 
into the locality of the collision at the time it happened. There is évi- 
dence from the master and second officer of the Ramleh that about 
an hour before the collision, during a clearing interval in the fog, 
■ the light of a steamer going the same way had been seen about two 
miles distant on their starboard side. There is not, nor could there 
be, any description or identification of this steamer ; but I find no rea- 
son in the record for refusing to believe that any such steamer's light 
was seen. And, without regard to this pièce of évidence, thèse are 
not unfrequented waters, remote from any main highway of com- 
merce, so that it could not be said, even upon Mr. Dow's lists and 
testimony, that the possibility that another steamer of the Ramleh's 
gênerai apjjearance may hâve been in that vicinity has been excluded. 

4. Before the master of the bark went to Portland in January, 1903, 
there had been correspondence between her owners and the owners 
of the Ramleh, in which the claim had been made that the two vessels 
had collided at or near the place alleged in the libel. There was at 
Portland an interview between the master of the bark and the master 
of the Ramleh, during which the latter said, "You struck our position 
pretty nearly." The chart, Claimant's Exhibit 2, was then produced, 
and, according to the master of the bark, the master of the Ramleh 
indicated his position at the hour of collision upon it at about the place 
claimed by the bark. The master of the Ramleh, however, testifies 
that the position he then indicated was in substance the position now 
appearing as marked by him on the chart. He testifies, also, that he 
told the master of the bark at another conversation in Portland soon 
after that, if he "was found guilty of this thing," it meant or might 
mean the loss of his certificate, but he dénies having said that he 
"hoped the master of the bark would not be hard on him" for that 
reason, as the latter déclares him to hâve said. In the évidence re- 
garding thèse conversations, I find no clear proof of any admission 
by the master of the Ramleh, either express or implied, that his vessel 
had collided with the bark or with any other vessel, or that his posi- 
tion at the time in question was other than that to which he has testi- 
fied. I cannot conclude from expressions like those testified to, detached 
as they are from the connection in which they were used, and from 
the spirit or gênerai drift of the conversation in which they occurred, 
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that the master meant to admit what he appears to liave constantly 
denied both before and after the conversations referred to. 

Assumin^, however, what I think must be admitted, that a case of 
strong probabiHty, in the absence of sufficient contradiction, is made 
eut against the Ramleh, I next consider the évidence by which it bas 
been met. 

In support of his déniai that the Ramleh coUided with the bark 
on the evening in question, the claimant relies upon the testimony 
of 12 persons, ont of 23 in ail, who were on board her during her 
run from New York to Savannah. The members of her crew, who 
bave not testified in the case, are 11 in number and 6 of them appear 
to bave been Greeks, employed as firemen. As to the 5 remaining, 
they are two seamen who belonged to the chief officer's watch, 2 who 
belonged to the other watch, and the boatswain, Rogerson. Ail thèse 
11 men appear to bave left the ship at Liverpool on her return thither 
from Savannah about the middle of December, 1902, and to hâve been 
thereafter lost sight of. The first notice from the bark's owners of 
the claim that the Ramleh had collided with their vessel appears not 
to bave reached the Ramleh's owners until several days had passed 
after her voyage had thus ended, and her crew had been paid off. 

From 8 o'clock until 12 on the night of the collision there were on 
watch on board the Ramleh Stewart, her chief officer, and three sea- 
men, viz., Shiel on lookout, Langford at the wheel between 8 and 10 
o'clock, and Reynolds. Stewart gave his déposition at Savannah in 
February, 1903. Shiel's was taken on commission in December, 1905. 
Neither Langford nor Reynolds has testified. 

Stewart, the chief officer, déclares that during this watch the Ramleh 
struck no other vessel, heard no other vessel's horn, and ran ail the 
time at fuU speed, without any signal being rung to the engine room, 
and without making any change in her course. Asked on cross-exam- 
ination if another vessel did not strike the steamer at .some time during 
the voyage, his answer was : "Not a single vessel, as God is my 
judge." He further testified on cross-examination that nothing struck 
the steamer aft either before or after he went on watch at 8 o'clock, 
and that while he was on deck ,she did not corne within sight of any 
other vessel. 

Shiel's testimony is that he did not hear of or see any other vessel 
during the watch ; that he neither saw nor heard of any collision dur- 
ing the voyage ; that the steamer was not in collision at any time dur- 
ing the voyage to the best of his knowledge, and that if any collision 
had occurred he would hâve seen it or else heard of it. He dénies 
that the steamer came near any sailing vessel during the watch, and 
dénies, also, that any stoppage of her engines occurred during those 
hours. 

The second officer, Chapman, with Watterson, Jensen, and Wallace, 
seamen, were on duty from 6 until 8 o'clock the same evening. Chap- 
man and Watterson gave their dépositions at Savannah in February, 
1903. Chapman, who says that after going off watch at 8 he staid 
awake until about 9 o'clock, testifies that nothing collided with the 
steamer during his watch or before 9. No engine room signais were 
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given, nor were the engines stopped or reversed, according to him. 
Watterson's évidence is that after the watch was over he staid awake 
till about half past 8. Nothing struck the steamer that evening, nor 
did she strike any other vessel ; of that he is positive. 

The chief engineer, Andersen, second engineer, Pinnington, third 
engineer, Hayward, and Accousis, a donkeyman, from the engine de- 
partment of the steamer, hâve also given tlieir dépositions — Pinning- 
ton, Hayward, and Accousis at Savannah in February, 1903 ; Ander- 
sen at Mobile in November, 1905. Anderson and Accousis were on 
duty in the engine room between 8 and 13 o'clock. Both deny that 
the engines were stopped during their watch, and deny that they knew 
of or heard of any collision. Pinnington and Hayward, tliough not 
on duty, were during the hours referred to in their quarters, close to 
the engine room. Both deny any knowledge of any collision, and 
both say that any signal to the engine room, if given, would hâve 
roused their attention, and brought them into the engine room itself, 
to see if they were needed. Anderson says that no other vessel could 
hâve touched the steamer without the impact being perceived through- 
out the ship. 

Richmond, the steward, and Johnson, messroom steward, gave their 
dépositions at Savannah in February, 1903. Hinchclifïe's (the cook) 
was taken on commission in December, 1905. Richmond's évidence 
is that he was in his room ofï the cabin on the starboard side aft, 
turned in, after 8 o'clock. Johnson says that between 7 and 11 o'clock 
he was in his room on the starboard side amidships, and awake. 
Hinchclifïe was at work in the galley from 8 to 9 o'clock, and in his 
room adjoining from 9 to 10 o'clock. Thèse three witnesses ail deny 
that there was any collision or any stopping of the engines during 
the evening, and say that they must hâve been aware of anything 
of the kind had it happened. 

As to the claimant himself, in command of the steamer at the time, 
he States in his déposition given at Savannah in February, 1903, that 
he was on the bridge, or in the chartroom directly underneath it, ail 
night. He dénies that any sailing vessel was seen, any order sig- 
naled to the engine room, or any change made in the steamer's course 
from half past ? until 9. He dénies that the steamer struck anything 
during the voyage. 

Unless ail this testimony from the officers and crew of the Ramleh 
is willfuUy and deliberately false, she was not in collision at ail dur- 
ing the evening in question, and cannot hâve been the steamer 
which collided with the bark. It is part of the testimony of the bark's 
master and mate that the steamer which they saw was turning as if 
to avoid the bàrk under a starboard helm ; that a bell like ^ engine 
room signal was heard from on board her ; that her engines and 
propeller were stopped; also, that a bail was heard from some per- 
son on board her as the vessels were clearing each other. If thèse 
things were true of the Ramleh at 8:30 p. m. or at any other time 
on the evening of November 16, 1902, there is no way of escaping 
the conclusion that ail the above witnesses hâve swom falsely. Their 
déniais are in terms which exclude the possibility of mistake, and hâve 
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met the issues raised without évasion. As to the claimant himself 
and the chief officer, it may, of course, be said that they hâve a strong 
Personal interest to conceal the occurrence of a collision if there was 
one. As to ail the other witnesses who testified at Savannah in Feb- 
ruary, 1903, viz., the second officer, the seaman, Watterson, the second 
and third engineers, the donkeyman, Accousis, and the two stewards, 
they had not left the ship on her return to Liverpool in the preceding 
December, but were still on board her, in the employment of her 
owners, under the same officers; and it may be said that they were 
under an inducement to exonerate the Ramleh without regard to the 
truth or falsity of their testimony. The same may be said as to the 
chief engineer, Anderson, who was employed on board the Rose Lea 
belonging to the same owners, and under the same master, when he 
testified two years later at Mobile. The same cannot be said, how- 
ever, of Shiel or of Hinchcliiïe, neither of whom appears to hâve 
been in any way connected with the Ramleh or her owners or officers 
at the time he testified. 

As to the fact that there has been no testimony from Langford or 
Reynolds of the watch on deck, from Jensen or Wallace of the watch 
below, or from the boatswain Rogerson, the record discloses no rea- 
son for questioning the truth of the answer to the seventh interroga- 
tory annexed to the libel — that thèse men were among those paid off 
at Liverpool December 15, 1902, and that their whereabouts was un- 
known when the answers were sworn to in February, 1903. Three 
of the men so paid ofif and mentioned in the same answer were after- 
ward found and examined, as has been above stated. Interrogatories 
to examine I^angford, Reynolds, Jensen, and Rogerson formed part 
of the commission under which Shiel and Hinchcliffe gave their dépo- 
sitions at Liverpool in December, 1905; but thèse interrogatories re- 
mained unanswered when the commission was returned, the claimant's 
solicitors reporting that they had been unable to trace the men. It 
appears that Wallace was found by the libelants on board the British 
steamer Dalmally of Liverpool at Mobile early in 1903, and that they 
obtained an affidavit from him, which is, of course, not before me. 
It appears, further, that the claimants were notified in April or May, 
1903, that the libelants' représentative had talked with Wallace in 
Mobile, but the notice was not given until after he had sailed from 
that port, for what destination is not stated. From what appears I 
can draw no inference against the claimant from the fact that they 
bave not taken Wallace's testimony. 

After close examination of the claimant's évidence, I hâve been 
unable to find in it sufficient ground for the conclusion that the tes- 
timony given by the varions witnesses who were on board the Ramleh 
is willfully false. The impression made on my mind by it is that it is 
honest, and that the witnesses were, as they say, completely surprised 
Avhen they learned at Liverpool that the charge of collision with a 
bark had been made against the steamer. Whatever the discrepancies 
between the two log books, or between either and the statements of 
any witness, they do not appear to me sufficient to warrant the con- 
trary conclusion. The case made by the libelants' évidence, however 
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strong in the absence of contradiction, I cannot regard as sufficiently 
strong to warrant a finding tliat the contradictory évidence introduced 
is wholly untrue. My décision must, therefore, be tliat the burden of 
proof which rests iipon the libelants has not been sustained by a pré- 
pondérance of évidence such as is requisite for the purpose under 
the circumstances of this case ; and the libel must be dismissed, with 
costs. 



THE CHARLES B. FALK. 

(District Court, W. D. Washington, W. D. December 10, 1907.) 

1.^ Maeitime Liens— Authoeitt of Masteb to Pledge Ceedit of Vessel. 

A master's autliority to pledge tlie crédit of his ship is limited by tlie 
rule of necessity, and wlioever extends to liim crédit beyond wliat is rea- 
sonably necessary in the prudent management of the vessel acquires no 
lien tlieretor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 12.] 

2. SaMB— BOBROWING MONEY FOB DiSBUESEMENTS— ■UNAL-THORIZED LOAN. 

Libelants advanced money to a master in a port not the home port of 
the vessel on his représentation that it was needed to disburse the ship. 
It was not, in fact, required for that purpose, and no part of it was used 
for the benefit of the vessel, but the master appropriated it to his own use. 
He was a part owner, but not the managing owner, of the vessel. Libel- 
ants made no inquiry as to the necpssities of the vessel, and the amount 
lent was much larger than would ordinarily be required for the disburse- 
ments of such a vessel. Held, that they acquired no claim against the 
other part owuers, nor their interests in the vessel, but were eutitled to a 
lien upon the master's interest, and also a decree against him in personam. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 12.] 

In Admiralty. Suit in rem, and in personam, against the schooner 
Charles E. Falk and her several owners to recover money advanced to 
disburse the ship on her arrivai in port, which was not necessary, nor 
used for that purpose, but was appropriated by the master. He being 
a part owner, but not the managing owner, the court rendered a de- 
cree against liim and his interest in the vessel, and dismissed the 
other respondents. 

J. C. Cross, for libelants. 

J. B. Bridges, for respondents. 

HANFORD, District Judge. The libelants are engaged in business 
as bankers at the city of Aberdeen, in this state. At the request of 
Capt. Edward Andersen, then master of the schooner Charles E. Falk, 
they advanced to him $1,600, in three installments, $400 on the 2d dav 
of February, 1907, $800 on the 4th, and $400 on the 8th day of the 
same month. Capt. Andersen, being a stranger to the libelants, was 
introduced to them at their bank by a man who then held the position 
of deputy collector of customs and deputy United States shippinp; 
commissioner. The captain represented to the libelants that the 
money was required to disburse the ship of which he was master. 
The évidence proves, however, that no part of the money was ex- 
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pended for the benefit of the ship or her owners, and the transaction 
was a swindle, deliberately planned by the captain. The schooner was 
a San Francisco vessel engaged in the coasting trade, and was at Aber- 
deen for a cargo of lumber to be furnished by the American Mill Com- 
pany, which Company under authorization from the managing owner 
paid the crew and ail bills for necessaries furnished to the vessel on 
that trip. The bank advanced the money on the bare statement of the 
captain that it was required to disburse the ship, without making any 
Jnquiry whatever as to any necessity for the captain to bave the 
money, or any necessity to pledge the crédit of the ship in order to 
obtain it, and in the transaction the libelants acted upon a theory 
which they assumed to be in accordance with mercantile usage and 
law, that the captain of a vessel at places other than her home port 
is authorized to bind the vessel for any amount of money which he 
may ask for. Upon receiving the first installment of the loan, the 
captain gave to the libelants a sight draft on the managing owner for 
$400, and requested them to retain it to be exchanged for other drafts 
to include the entire amount of money advanced. This request was 
complied with, and, when the second installment was advanced, the 
first draft was given up to the captain in exchange for a similar draft 
for the amount of $1,200, and, when the final installment was paid, the 
t$l,200 draft was exchanged for a $1,600 draft, which was on the day 
that the captain gave up the command of the vessel, and left Aber- 
deen. The $1,600 draft was sent for collection through a correspond- 
ing barik at Seattle to San Francisco, and was presented and accept- 
ance refused on February 14th. The master's co-owners received no 
notice or information of the transaction until the draft was presented 
for acceptance and payment. 

The first question to be decided is whether a suit in rem to reco\'er 
the money can be maintained under the twelfth admiralty rule, which 
reads as follows : 

"In ail suits by material-men for supplies or repairs, or other necessaries, 
the libelant may proceed against the ship and freight in rem, or against the 
master or owner alone in jiersonain." 

It is conceded that money required to protect a ship from claims 
enforceable by judicial process against her, or to fit her for service 
at sea, is to be regarded as other necessary supplies for which an ad- 
miralty lien attaches. The lien which is essential to the right to sue in 
rem is given for necessaries supplied on the order of the master. His 
authority to pledge the crédit of the ship is limited by the rule of ne- 
cessity, and whoever extends to him crédit beyond what is reasonably 
necessary in the prudent management of the vessel is entitled to no 
greater considération than others whose confidence may be abused by 
agents assuming authority which bas not been delegated to them. The 
évidence establishes clearly that Capt. Anderson did not need money 
for use in the business of the vessel of which he was master. She did 
not come into port disabled or in distress. She came directly from 
San Francisco, where her managing owner résides. The money ad- 
vanced was largely in excess of the amount ordinarily required to dis- 
burse a vessel of her size after such a voyage as she had made. There 
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was no représentation made to the libelants of peculiar conditions cre- 
ating a necessity for immédiate use of the money, and, in fact, only 
one-fourth of the loan was requested and advanced immediately. Fa- 
cilities for speedy communication with the managing owner were am- 
ple, and there had been no previous transactions between the parties 
from which the hbelants might hâve presumed that the loan was re- 
quested in the usual and regular course of business. Considering ail 
circumstances, it was imprudent for the libelants to advance the money 
without making inquiries to ascertain whether the conditions were 
such as to justify the captain in borrowing money on the crédit of the 
ship — that is to say, whether money was needed for use in the business 
of the ship — and they voluntarily took the risk of making a loss. As 
no exceptions were taken on the ground of misjoinder of a suit in rem 
with a suit in personam, I am required to consider the case in its double 
aspect. It is sufficient to say, however, that as they did not contract 
the debt, nor in any manner assume an obligation to pay it, the owners 
other than Capt. Anderson are not liable, and there is no ground for 
the action against them. 

Capt. Anderson is liable ; and, although he appears with his co-own- 
ers, making a joint défense, he has no ground of défense, and the libel- 
ants' are entitled to a decree against him personally, and for the con- 
demnation of his share of the vessel for the full amount of the loan, 
with interest and costs. The vessel having been released from the 
marshal's custody and a bond accepted as security for the satisfaction 
of the judgment (if any) to be rendered pursuant to section 941, Rev. 
St.U. S. [U. S. Comp. St. 1901, p. 692], there can be no order to sell 
Anderson's interest in the vessel ; but on the authority of the décision 
of the Circuit Court of Appeals for the Ninth Circuit in the case of 
The Willamette, 73 Fed. 79, 18 C. C. A. 373, I hold that the obligors 
in the bond may be required to satisfy the judgment, provided the 
value of Anderson's interest is sufficient. If, upon being cited to show 
cause why they should not pay the judgment in full, they require proof 
of the value of this interest, the case will be referred to a commis- 
sioner to take évidence, and make a finding as to the value. 

I direct that a decree be entered dismissing the suit as against ail 
of the respondents except Edward Anderson, and as against ail in- 
terests in the vessel except his interest, and that a judgment be en- 
tered in favor of the libelants against Edward Anderson for $1,600, 
with interest at the rate of 6 per cent, per annum from the 2d day of 
February, 1907, and costs, and that the libelants be decreed to hâve 
acquired a valid lien upon the interest of said Edward Anderson as 
part owner of said schooner Charles E. Falk for the said sum of 
money, which was a valid and subsisting lien at the time of the at- 
tachment of said vessel by the marshal under the process of this court 
in this cause, and at the time of the release of said vessel by the mar- 
shal upon the acceptance of the bond executed by J. R. Hanify & Co., 
B. F. Johnson, and A. S. Coates, said decree to be enforced and execut- 
ed as I hâve indicated. 
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CHICAGO, R. I. A P. ET. OO. T. SWANGER, Secretary of State, et aL 
(arcult Court, W. D. Missouri. January 31, 1908.) 

1. COUETS— FEDERAL OOTTBTS— ACTIOW AGAINST STATE OfFICEE— JUBISDICTION. 

A suit In a fédéral court to restraln tbe Missouri Secretary of State 
from enforcing Laws Mo. 1907, p. 174, requiring hlm to cancel the license 
of any foreign railroad corporation to do business In Missouri In case 
It removed an action brought against It to tbe fédéral court, and provid- 
ing, In addition, a penalty of not less tban $2,000 nor more than $10,000 
for each offense, with disabiUty to agaln do business withln tbe state 
for flre years, on tbe ground tbat such act was unconstitutional, was not 
a suit against the state, within Const. U. S. Amend. 11, providing tbat 
the judieial power of the United States sball not extend to any suit 
against one of the United States by citizens of another state, etc. ; such 
an action being constnied to be against tbe state when It Involves only 
penaltles, fées, and costs, and property rights are not Involved. 

[Ed. Note. — For cases In point, see C«nt. Dlg. vol. 13, Courts, fj 844, 
8441/2. 

Fédéral jurisdiction of sults against state, see note to Tindall v. Wesley, 
13 C. O. A. 165.] 

2. Same— Validity of State Statutes. 

Under Const. U. S. art. 6, § 2, providing that ail executive and Judieial 
oflacers, both of the United States and of the several states, sball be 
bound by oath or affirmation to support tbe Constitution, and tbat the 
Constitution of the United States and tbe laws which sball be made pur- 
suant thereto shall be the suprême lavv of the land, and tbat the judges in 
every state sh.ill be bound thcreby, anythlng In the Constitution or laws 
of any state to the contrary notwltbstanding, both fédéral and state courts 
bave jurisdiction In a proper case to détermine originally that statutes of 
the state and acts of Congress are vold as contravening the national Con- 
stitution. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 13, Courts, fS 820- 
824.] 

8. Same— State Couets— Review. 

The only remedy to correct a décision of tbe highest court of a state 
In cbancery cases, as well as In actions at law, is by a wrlt of error to 
the Suprême Court of the United States. 

4. CONSTITUTIONAL LAW— EQXJAI, PROTECTION Oï LAWS. 

Laws Mo. 1907, p. 174, providing for tbe cancellatlon of the Hcense of a 
foreign railroad corporation to do business In Missouri In case It removes 
an action brought against It to the fédéral courts without the wrltten con- 
sent of the opposite party, is unconstitutional, as allowlng a résident 
railway company to sue In the fédéral court in cases presentlng a féd- 
éral question and denylng such right to a nonresident company. 

fl. Same— CoNFLicT with Fedeeai, Laws. 

Under Const U. S. art. 6, î 2, providing that the Constitution and laws 
of the United States sball be the suprême law of tbe land, and that the 
judges in every state shall be bound thereby, notwltbstanding the Consti- 
tution or laws of any state, Laws Mo. 1907, p. 174, providing for the 
cancellatlon of the license of a foreign railroad company to do business 
within the state in case of Its removal of actions brought against it to 
the fédéral court wltbout the written consent of the opposite party, was 
TOld as Infrlnglng the right of such corporation to remove a removable 
cause conferred by the fédéral Constitution. 

9. Same — Contbact Riohts — Impaiembnt. 

Foreign railroad companies havlng been Indnced by Missouri state law» 
to construct Unes and make Investments and acqulre property within 
tSx» state, I41WS Mo. 1907, p. 174, providing for cancellatlon of such cor- 
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poratlons' rights to do business on their removal of causes to the fédéral 
eoûrts without the consent of the opposite party, the enforcement of 
which would render the corporation insolvent and take from the people 
of the State the riglit to use the railway in state business uniess the cor- 
poration surrendered its right of removal, was luiconstitutional, as im- 
pairing the corporation's contract rights with the state. 

[Ed. Note. — Jurisdiction of fédéral courts as to laws impairing obliga- 
tion of contract, see note to Bailey v. Mosher, 11 C. C. A. 316.] 

; Injifnction by the Chicago, Rock Island & Pacific Railway Company, 
atid ;by six other railway companies, against John Swanger, as Sec- 
retary of .State of the state of Missouri, and others, to restrain de- 
fendant, as Secretary of State, irom enforcing Act Mo. March 13, 
1907, taws 1907, p. 174. 

M. A. Low and Paul E. Walker, for complainant Chicago, R. I. 
& P. Ry. Co. 

Thomas' R. Morrow, for complainant Atchison, T. & S. P. R. Co. 

Frank Sebree and W. F. Evans, for complainant St. Louis, K. C. 
& Ç. Ry. Co. 

Frank Ifagerman. for complainant Chicago, M. & St. P. Ry. Co. 

E. E.'Scarritt, W. C. Scarritt, E. H. Jones, and C. M. Miller, for 
complainant Chicago & A. Ry. Co. 

O. H. Dean, W. D. McLeod, H. C. Timmonds, and O. M. Spencer, 
for complainant Chicago, B. & Q. Ry. Co. 

Frank Hagerman and Kimbrough Stone, for complainant Chicago 
& G. W. Ry. Co. 

Herbert S. Hadley, Atty. Gen., and John Kennish, Asst. Atty. Gen., 
for défendants. 

SMITH McPHERSON, District Judge. Ail thèse cases présent the 
same question, and are alike in fact, except with référence to one Com- 
pany which came in the state after 1901, a matter not controlling the 
décision hërein. Subject to that statement, ail the companies, either by 
purchase or construction, between the years 1870 and 1891, became the 
owners of a line of railroad into and across the state, at an expenditure 
of many millions of dollars, doing both a state and Interstate business. 
By an act of the Législature of the year 1870 (Laws 1870, p. 89) it 
was provided that two or inore roads could consolidate, and âuthor- 
ized a road pf an adjoining state to build a line into the state, or to 
buy one already constructed, and thereby form a continuons line. The 
Statute further provided that such nonresident corporation "shall be 
subject to ail régulations and provisions of law governing railroads 
in this state, and may sue and be sued, in ail cases, and for the same 
causes, and in the same manner as a corporation of the state might be 
sued." The nonresident corporation in ail respects was given the 
same powers and was made subject to the same burdens as a résident 
Corporation'. ' In 1891 the Législature enacted that any corporation 
for pecuniary profit, creatëd under the laws of another state, shall, 
before allowed to continue in business, file with the Secretary of State 
a copy of its articles of incorporation, and a statement as to its stock 
and other matters, pay for and receive a certificate from the Secretary 
of State showing that it has the right to do business. 
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The bill of complaint hereiti attacks the validity of an act of the 
Législature of 1907 (Laws 1907, p. 174). Section 1 provides that if 
any raiiway corporation created and existing under tlie laws of any 
other State, and doing a raiiway business from one point in this state 
to another point within this state, shall without the written consent of 
the other party remove a case from the state court to a United States 
court, or shall without said written consent institute any suit against a 
citizen of the state in any fédéral court, then the Secretary of State 
shall revoke the license to do business from one point within the state 
to any other point within the state, both as to passengers and freight, 
and doing such business shall subject it to a penalty of not less than 
$2,000 and not more than $10,000 for each offense, which disability 
shall continue for five years. It is alleged that complainant is about 
removing a case, and the Secretary will follow that by revoking its 
right to do business. The défendant contends that this in eft'ect is an 
action against the state, in violation of the eleventh amendment to the 
Constitution. The complainant contends that the act of 1907 impairs 
its contract with the state, and dénies it the equal protection of the 
laws if enforced, and is in contravention of the United States judi- 
ciary statutes. 

This court is mindful of the criticism by many laymen, as well as 
by some lawyers, to the effect that United States courts hâve no right, 
nor even the power, to decree the invalidity of state statutes. The argu- 
ment, or rather the talk, is that the people know what they need, and 
that their représentatives in Législature assembled alone should déter- 
mine what statutes we must hâve, and when so determined, and evi- 
denced by législative enactment, that the courts should not interfère 
by decree and thereby thwart the législative will. In other words, 
Great Britain has the model government. This is a most attractive 
and persuasive argument to many, and has been from the organization 
of our government. It was the keynote to the Kentucky and Virginia 
Resolutions. The ail power of the state as against the nation was the 
argument of the minority in the convention of 1787, and in the conven- 
tion of the States called to ratify that work. Webster, in his second 
reply to Hayne, deiining it, said: 

"I understand the honorable gentleman from South Carolina to maintain 
that it is a right of the state Lesislatures to interfère wlienevcr in their iuÛK- 
meiit this government transcends its constitutional limits, and to arrest the 
opération of its laws. I understand him to maintain an authority on the 
part of the states thus to interfère for the purpose of correcting the exercise 
of power by the gênerai government, or checking it, and of com])elling it to 
conform to their opinion of the extent of its powers. I understand him to 
insiat that, if the exigency of the case in the opinion of any state government 
requlre it, such state government may by its ovvn sovereign authority annul 
an act of the gênerai government which it deems plainly and palpably im- 
constitutional. This is the sum of what I understand from him to be the 
South Carolina doctrine, and the doctrine which he maintains." 

Seldom does a court — and particularly an United States court — 
hold a state enactment void but that the old argument and criticism 
are made charging the courts with usurpation. And this is not con- 
fined to laymen. IvHwyers indulge in that kind of talk. An issue of 
a leading newspaper, recently reporting a convention of Attorneys 
157 F.— 50 
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General, is the authority for the statement that the point to an a;d- 
dress of one member from a state east of the Mississippi river was: 
that the fourteenth amendment is a work of great iniquity, in that it 
Hmits the power of the states; that the amendment was adopted for 
the negro only. And the so-called argument is not made by laymen 
and lawyers only. There recently appeared from the pen of the Chief 
Justice of one of the original thirteen states an article denunciatory 
of the practice of United States courts decreeing statutes void as being 
in conflict with the Constitution. He is an accomplished lecturer and 
a writer of fine diction, but he is pressing views with référence to the 
Constitution wholly at war with the generally prevailing view of law- 
yers, jurists, and statesmen. Admitting that the doctrine is now well 
established, he déclares it to be an evil to allow or tolerate United 
States courts holding state statutes void because of a conflict with the 
Constitution. He builds an argument on an alleged statement of fact, 
which statement is not a fact, that it was proposed in the convention of 
1787, "that the judges should pass upon the constitutionality of the 
acts of Congress. This was June 5th, receiving the votes of only two 
of the states." As a statement of history, no greater error can be 
found in print. The scheme before the convention was to hâve a coun- 
cil of revision, composed of the executive and of justices of the Su- 
prême Court. In other words, judges should hâve, with the Président, 
the veto power. That was voted down. 

His second statement is that Mercer reflected the views of a majority 
of the convention when he said "thàt he disapproved of the doctrine 
that the judges, as expositors of the Constitution, should hâve author- 
ity to déclare a law void. He thought that laws ought to be well 
and cautiously made, and then be incontrovertible." No doubt Mercer 
said that, but he did not reflect the views of a majority. Mercer was 
a delegate from Maryland, and had so little heart in the work that he 
did not appear in the convention until in point of time the convention 
was nearly half over ; but he appeared in time to oppose the great 
principles of our government. When the convention was about ad- 
journing, Dr. Franklin, too feeble to talk, gave a paper to James Wil- 
son to read, urging that ail objections be put to one side, and begging 
that every member sign the great instrument. Mercer was not per- 
suaded, and refused to sign. On the same day it was proposed to place 
the journals in the hands of the Président (General Washington), to 
the end that they might be preserved; and Mercer voted no. The 
convention having adjourned, Mercer was elected as a delegate to 
the Maryland convention called to ratify or reject the Constitution, and 
with a small minority voted against the ratification of the Constitution. 
Bancroft recites in his history that Washington wrote to Madison as to 
the efforts made in the Maryland convention to reject the Constitution : 

"Chase once more made a display of ail his éloquence, John F. Mercer dis- 
charged his whole artillery of inflammable matter, and Martin rioted in 
boisterous language. But no converts were made ; no, not one." 

Ail should décline to follow the teaching of Mercer in constitutional 
law. In contrast with that, it is delightfully refreshing to read from 
the address of the vénérable jurist, Justice Harlan, delivered but a 
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few weeks since, in upholding the powers of both the states and thé 
nation, insisting that each shall keep within their own limits, to the 
end that this government may continue to exist; that the states may 
manage and control ail local affairs, but they shall not control com- 
merce between the states, nor impair contracts, nor do many other 
things prohibited ; and that this government may not become as it was 
under the Articles of Confédération. He said : 

"What, let me ask, are some of the grounds upon wliicli the pessimist of 
thèse days bases bis fears for the salety of our iustltutionsV Ile persuades 
hhnself to believe that the trend in public affairs to-day is towavd tlie cen- 
tralizatlon of ail governmeiital power in the nation, and the destruction of 
the rights of the states. If this were really the case, the duty of every Amer- 
ican would be to resist such a tendency by every means in his power. A na- 
tional government for national affairs, and state govemments for state affairs, 
is the foundation rock upon which our institutions rest. Any serious depar- 
ture from that principle would bring disaster upon the American people and 
upon the American System of free government. But the fact is not as the 
pessimist allèges it to be. The American people are more determined than at 
any time in their history to maintain both national and state rights, as those 
rights exist under the Union ordained by the constitution * * * The best 
friends of state rights, permit me to say, are not thoso who habitually de- 
nounce as illégal everything done by the gênerai government, but those who 
recognize the government of the Union as possessing ail the powers granted 
to it in the Constitution, either expressly or by necessary implication; for, 
without a gênerai government possessing control ling power in relation to 
matters of national concem, the states would hâve no prestige before the world 
and would be in perpétuai conflict with one another. With equal truth It may 
be said that the best friends of the Union are those who hold that the states 
possess ail governmental powers not granted to the gênerai government, and 
that are not inconsistent with their own Constitution, or with the Constitution 
of the United States, or with a republican form of government." 

The national and state governments do not conflict. The one or 
the other has the power to confer ail rights needed, and to remedy ail 
wrongs, and to say that neither has sttch power is to assail our form of 
government. James Wilson, in a letter to Washington, presented the 
entire case when he wrote : 

"Neither vacancies nor interférences will be found between the limits of 
the two jurisdictions which together compose, or ought to compose, only one 
comprehensive System of government and lavv's." 

The views of Justice Harlan and of James Wilson are those enter- 
tained by this court. 

There is a prévalent notion that United States courts only déclare 
state statutes void, as being in conflict with the national Constitution. 
Ail informed men know that the state courts so hold for one, as well 
as an additional reason, because by article 6, § 3, of the national Con- 
stitution it is'provided: 

"Ail executive and judicial officers, both of the United States and of the 
several states, shall be bound by oath or affirmation to support this Consti- 
tution." 

So that it necessarily follows that state courts, when so persuaded, 
will not only déclare state statutes void when in conflict with the state 
Constitution, but state courts will déclare statutes of Congress void 
when in conflict with the national Constitution ; and ail who appreciate 
our form of government under its written Constitution, knowing that 
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the gênerai government is one of limited powers, but suprême wherein 
empowered to act, indorse the right, power, and duty, f rom which there 
can be no escape, of ail courts to pass upon the validity or invalidity 
of congressional enactments. State judges take an oath to support 
the Constitution of the United States, but they do not take an oath to 
support ail congressional enactments. That such bas been the practice 
one need but look at the state décisions. For a partial list of sucll 
cases, see More v. Clymer, 13 Mo. App. 11 ; Clark v. Mitchell, 64 Mo. 
564; King v. Insurance Co., 195 Mo. 290, 93 S. W. 893, 113 Am. 
St. Rep. 678 ; Latham v. Smith, 45 111. 29 ; Craig v. Dimock, 47 111. 
308 ; Bunker v. Green, 48 111. 243 ; Express Co. v. Haines, 48 111. 
348 ; Wilson v. McKenna, 53 111. 43 ; Griffin v. Ranney, 35 Conn. 239 ; 
Moore v. Quirk, 105 Mass. 49, 7 Am. Rep. 499 ; Clemens v. Conrad, 
19 Mich. 170 ; Bumpass v. Taggart, 26 Ark. 398, 7 Am. Rep. 633 ; 
Wallace v. Cravens, 34 Ind. 534; Moore v. Moore, 47 N. Y. 467, 7 
Am. Rep. 466 ; Davis v. Richardson, 45 Miss. 499, 7 Am. Rep. 732 ; 
Griswold V. Hepburn, 63 Ky. 20; Ruffin v. Board, 69 N. C. 498, 510. 
It will be observed that three of thèse are Missouri cases. The différ- 
ent holdings were made by the state courts because ail state judges, 
as well as United States judges, are required by article 6, § 3, of the 
Constitution to take an oath to support the Constitution of the United 
States, and by reason of that other provision of the same article, which 
provides : 

"This Constitution, and the laws of the United States which shall be made in 
pursuance thereof , * * * shall be the suprême law of the land ; and the 
judges in every state shall be bound thereby, anytliing ia the Constitution or 
laws of any state to the contrary notwithstanding." 

And thèse différent state courts as in duty bound gave their respec- 
tive judgments as to vyhether congressional enactments were in con- 
flict with the Constitution, and, fiinding the conflict to exist, upheld 
the Constitution and decreed the statutes void. And in one case at 
least — that of Griswold v. Hepburn — the judgment of the Court of 
Appeals of Kentucky was affirmed by the Suprême Court of the United 
States. And such holdings should not be otherwise, because, first of 
ail, the Constitution is the suprême law of the land, and next to that 
are the enactments of Congress, provided, always, such enactments are 
"pursuant" to the Constitution. 

The most attractive argument to some lawyers of récent days is 
that the state courts alone in the first instance should pass upon the 
question as to the validity of state statutes, with the right of the de- 
f eated party to carry the case for final decree to the Suprême Court 
of the United States. Such arguments are plausible, are convincing 
to many good people, but are so dangerous as to amount to a heresy. 
It is the extrême of "state rights" in a new form. The argument is 
plausible, because they admit that the final décision should be made 
by the United States Suprême Court, upholding the national Consti- 
tution and overthrowing state législation, when the two are in con- 
flict. So they argue that the state courts should first pass upon the 
case, and, if the statute is upheld, the party defeated can hâve a rem- 
edy by writ of errer, carrying the case to the national Suprême Court. 
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A writ of error is for the correction of erroneous rulings in mat- 
ters of law, and not for a review of questions of fact; and it can be 
safely predicted that in ail cases, inclnding those in equit\-, taken up 
by writ of error, the contention will be that ail questions of fact will 
be foreclosed. Such is the rule, and a writ of error in a case turning 
on questions of fact, concerning which the évidence is in conflict, 
will be no remedy at ail. And the question naturally arises whether 
such will be the resuit. If so, then the Suprême Court is practically 
deprived of power in ail such cases, with the resuit that the conflicting 
State court décisions will remain in force, instead of having that which 
is so désirable, viz., a décision by the national Suprême Court on ail 
national questions. The real welfare of this country demands that 
ail questions, of fact as well as of law, pertaining to our national Con- 
stitution, be ultimately decided by our national Suprême Court, to 
which ail patriotic citizens should and do yield the most cheerful obédi- 
ence. That a writ of error to a state court in a chancery as well as 
in a law case in which the évidence is in conflict will avait nothing-, 
one need but read the case of Egan v. Hart, 165 U. S. 188, 17 Sup. 
et. 300, 41 L. Ed. 680. And see Bernent v. National Co., 186 U. S. 
70, 83, 22 Sup. Ct. 747, 46 L. Ed. 1058. 

The only remedy to correct the décision of the highest court of the 
state is by writ of error, in chancery cases as well as in actions at 
law. In a large per cent, of thèse chancery cases the case turns solely 
on questions of fact, with référence to which the évidence is in con- 
flict; and an important inquiry is thereby suggested as to whether, 
if the effort is successfuUy made to keep litigation involving fédéral 
questions in the state courts, depriving the national courts from pass- 
ing on questions of fact in chancery cases, such party thus desiring 
a review is not deprived of due process of law. This is a question of 
great moment, but not now for discussion in this case. It is often 
urged that cases in the United States courts are too tedious, and that 
too much tirae is taken to obtain a final décision. This is an error. 
Under the equity rules, if either party desires the case be expedited, 
it can be carried to final décision as quickly, or more so, than in most 
of the state courts. It is due to counsel for défendant to say that sev- 
eral of the foregoing propositions were not controverted by them in 
argument. But it bas been deemed proper by the court on its own 
motion to briefly discuss them. 

I now turn to the questions presented by the bill of complaint. It 
is contended that this action, although against a state officer, is in ef- 
fect a suit against the state of Missouri. The eleventh amendment 
to the Constitution recites that : 

"The judieial power of the United States shall not be eonstrued to extend 
to any suit in law or equity, coiniuenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjects of any 
foreign state." 

That the Suprême Court bas passed upon this many times is known 
by ail lawyers. But there are no conflicts in the décisions, although 
in some of the cases against state officers it was held that the actions 
were in effect suits against the state, and in other cases the décisions 
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were that the state in effect was not being sued. No one questions 
the meaning and purpose of the amendment, and no one is in doubt as 
to the reason for adopting it. The question in every case is as to the 
facts of the case and as to the rehef sought ; and in each case as it 
arises such is the question. It would be whoUy académie to now dis- 
cuss the question further than to mention the two Unes of cases. Inl 
Fitts V. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 535, and 
like cases^ the holding is that, if penalties and fines and costs only are 
involved, United States courts cannot take jurisdiction. In the case 
of M., K. & T. R. R. Co. V. Missouri Commissioners, 183 U. S. 53, 
22 Sup. Ct. 18, 46 L. Ed. 78, construing the Missouri statutes, and 
Hke cases, the holding always is that if, in addition to fines and pen- 
alties, property rights are invaded, an action for relief is not in effect 
a suit against the state. Suffice it to say that the Missouri statutes 
hâve been considered and construed by the Suprême Court. Whatever 
the décisions hâve been or may be hereafter from other states, this 
case is binding on this court sitting in Missouri, construing Missouri 
statutes, and should be observed until overruled, \yhich is so highly 
improbable as to merit no considération ; or, if mistaken in this, when 
expressly overruled will be the time to further consider this. 
By article 3, § 1, of the Constitution, it is provided that : 

"The judicial power of the United States shall be vested In one Suprême 
Court, and in such inferior courts as the Congress may from tlme to time 
ordain and establish." 

By section 2 thereof it is provided : 

"The judicial power shall extend to ail cases, in law and equity, arising 
under this Constitution, the laws of the United States, and to controversies 
between citizens of différent states." 

The judiciary act of 1888 covered this with particularity, providing 
that United States courts shall hâve jurisdiction- in ail cases of a civil 
nature wherein the amount in controversy shall exceed $2,000 in sev- 
eral classes of cases, two of vvhich only need be stated. The one is, 
in the language of the Constitution, "in an action between citizens of 
différent states." And as to that the uniform holding for many years 
bas been that a corporation shall be regarded as a citizen of the state 
where incorporated. The other class is that jurisdiction is conferred, 
both by the Constitution and the act of 1888, regardless of citizenship, 
"in a case arising under either the fédéral Constitution or the laws oi 
the United States." So that, if the act of the Missouri Législature of 
1907, hereinbefore referred to, is valid, then no nonresident railway 
company can bave any of its litigation in the United States courts; 
but a railway corporation organized under the laws of Missouri can 
bring its actions in such courts against citizens of Missouri, provided 
such cases "arise under the Constitution or laws of the United States." 
And it is said that at least three of the trunk Unes of road in the 
state are Missouri corporations. They can bring their cases of the 
nature referred to in the United States courts ; but, if the nonresident 
companies do that, they are not only subjected to heavy penalties, but 
the penalties, if enforced, drive them from doing any and ail business 
of a state character. And, if the statute of 1907 is valid, then we hâve 
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one of two situations presented: (1) The company must cease doiiig 
a if.atQ business. Passengers from one point to another point within 
the State must not be carried ; and the same as to f reight. Regardless 
of the fact that local aid may hâve been voted and donations made for 
the building of the road, the people along the line can longer hâve no 
road, except for Interstate and through business with other states, 
and the contract by the road with the state to perpetually maintain and 
operate its road is at an end. (2) Or the company must surrender its 
rights under the Constitution and the statutes of Congress, giving the 
right to hâve some of their litigation in the United States courts. 
There is no escape from the one conclusion or the other; and this 
présents an important question for décision. 

The Missouri statute does not provide that the litigation of nonresi- 
dent railway corporations shall not be had in United States courts, but 
provides that, if carried there, its rights of doing business shall cease 
for five years. An analysis oiE a few of the décisions of the Suprême 
Court will lead to the conclusion about which there can be no doubt. 
In Doyle v. Insurance Co., 94 U. S. 535, 34 L. Ed. 148, there was un- 
der considération a statute of Wisconsin which provided that, if auy 
foreign insurance company removed any case to an United States court, 
îts right to do business in the state should cease. A case having been 
removed, the company sought to enjoin the revocation of its license 
and from being ousted from the state. The Suprême Court held the 
statute to be valid and enforceable. The récent case of Insurance Co. 
V. Prewitt, 202 U. S. 246, 26 Sup. Ct. 619, 50 L. Ed. 1013, construing 
a Kentucky statute, is to the same efifect. There are many other dé- 
cisions of like holdings by judges on the circuit, which will not be 
reviewed. But from thèse two décisions, and the one so récent, it 
can be stated that the undoubted rule is that a foreign corporation 
can be kept out, or excluded when once in, by any state, and this with 
or without good reason, and for no reason at ail. Such is the gên- 
erai rule, but to which there are exceptions, presently to be noticed. 
In the two cases cited the company had no property in the state, 
and had made no investments, but had a license to do an insurance 
business. It is true the company had advertised its business, established 
agencies, and incurred expenses of those kinds. So that as to a for- 
eign insurance company it is wholly immaterial for what reason the 
state does not désire it to continue in business. It can be excluded, 
and the company can hâve no relief. 

The state officers insist that the two cases cited, and those of like 
holdings, demand at the hands of this court a decree upholding the 
validity of the Missouri statute in question. The concluding para- 
graph of the majority opinion of the Doyle Case will arrest the atten- 
tion of any one investigating the question in ail its phases. It was 
said : 

"No right of the complalnant under the laws of the Constitution of the 
United States, by its exclusion from the state is infringed ; and this is what 
the state now accomplishes. There is nothing, therefore, that will justlfy the 
interférence of this court." 

Whether a state can prevent a foreign corporation engaged in In- 
terstate commerce from coming in the state will not be hère discussed. 
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An insurance company is not engaged in commerce, and therefore t.ha,t 
question was not covered in the cases cited. In the cases at bar a. li- 
censé to do business is not the question. Each of the companies in- 
vested millions of dollars, and it is now in the state and cannot remove. 
To prevent it from doing business, means appropriating its property, 
or destroying it, without making any compensation therefor. It was 
invited to come into the state, and was told by the laws then in force 
that it would hâve the same and like standing as résident companies, 
with benefits as great, and with burdens no greater. After thèse in- 
vestments had been made, and which cannot be withdrawn, it is de- 
clared by législation that no kind of litigation shall be carried on by 
it in any court other than the state courts, but leaving to the railway 
corporation organized under the laws of the state to go to the national 
courts with its litigation of ail kinds arising under the laws or Con- 
stitution of the United States. The state corporation, organized under 
its laws, may sue or be sued in any court, state or national, if there 
is a fédéral question ; but a foreign corporation doing business as a 
competitor must at ail times be subject to the state courts, or, if it 
ventures into a national court, then ail investors lose ail. 

The case of Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct. 931, 
30 L. Ed. 91.5, arose under an lowa statute much like, and in principle 
the same as, the Missouri statute now being considered. The Suprême 
Court held the statute to be void. The lowa statute required a foreign 
corporation desiring to do or continue in business in lowa should iîle 
with the Secretary of State a resolution designating a person upon 
whom service should be made, whereupon a permit to do business 
should be issued. It was further provided that, if any nonresident 
company should remove a case to the United States court on the 
ground of diverse citizenship, such permit should be vacated, and not 
again given a permit for three months, and in the meantime doing 
business should subject it to large penalties. The décision holding the 
statute void was by an unanimous court ; and the statute was declared 
void in the following language, not capable of being misunderstood 
by any one : 

"As the lowa statute makes the right to a permit dépendent upon the sur- 
render by the foreign corporation of a privilège secured to it by tbe Constitu- 
tion and laws of the United States, the statute requiring the permit must be 
held to be void." 

And the privilège secured to it, which the court was discussing, 
was the privilège of having its litigation in United States courts. It 
will be observed that this décision was long after the Doyle Case, and 
by express mention it was held that the Doyle Case did not control. 
C3n the foregoing the case at bar could be safely grounded. But for 
another reason the statute is void, as being in conflict with the nation- 
al Constitution, in that it is répugnant to the provision which reads : 

"No state shall pass any law impairing the obligation of contracts." 

It is stoutly denied that there is any contract, and, of course, there 
must be a contract before the obligation of one can be impaired. What 
was the contract? The state gave it the power of eminent domain. 
In many instances it gave it pecuniary aid. It gave it the rights of 
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a common carrier. It gave it the right to charge reasonable priées for 
its services. It promised it the equal protection of the laws as to tax- 
ation, and equal protection with others against ail who might seek to 
injure its property or earning power. The state in effect said : "Make 
your investments, and we will give you thèse rights." The company 
accepted the offer and made the investments, and now cannot remove 
if it so desired, because it has a contract in perpetuity to serve the 
people as a common carrier and to give efficient service for reasonable 
rémunération. That there is a contract is easily discerned. And, that 
being so. the most récent case of ail, that of American Smelting Com- 
pany V. Colorado, 201 U. S. 103, 27 Sup. Ct. 198, 51 L. Ed. 393, is 
décisive of this phase of the case. Colorado enacted a statute that 
foreign corporations entering the state should be on an equality with 
home corporations. While such législation was in force, the com- 
plainant entered the state and made large investments to carry on its 
busines.s within the state. The Suprême Court of the United States 
decided that that was a contract between the corporation and the state. 
After such investments had been made, the state by législation at- 
tenipted to require the foreign corporation to pay more taxes than 
could be exacted from résident corporations, ignoring its promise, by 
législation in force when the nonresident corporation went into the 
state, that the taxes should be equal. The Suprême Court decided that 
the state was thereby impairing its contract. 

From the foregoing the opinion of this court is as follows : 

1. The Doyie and Prewitt Cases do not hâve the slightest applica- 
tion to the case at bar. In those cases property rights were not in- 
volved. The mère naked right to a license to do business by a foreign 
corporation was considered. 

2. The Missouri statute of 1907 is void, because it allows a résident 
company to sue in the fédéral court, if there is a fédéral question, and 
dénies that right to a nonresident company. 

3. Regardless of the last preceding statement, the statute is void 
because it seeks to take from the complainant its right to bring or re- 
move a case to the United States court, which right is given by the 
Constitution and the acts of Congress, which by article (î, § 2, of the 
Constitution is declared to be "the suprême law of the land, anything 
in the Constitution or laws of anv state to the contrary notwithstand- 
ing." _ _ ; 

4. The statute is void, because it is an effort to im]Dair and to repudi- 
ate the contract of the state, made with the company, by which it was 
induced to corne into the state, making investments in large sums, and 
was authorized to do a state business, but now declaring that it shall 
not do such business, thereby rendering it insolvent, and taking from 
the people along its line the use of a railway for state business, unless 
the company will surrender under coercion rights given it by the nation- 
al Constitution and valid enactments of Congress. 

This court recognizes the rule that presumptively ail législation iS 
valid; but it is only a presumption, and in no sensé conclusive. This 
court recognizes that ail doubts should be solved in favor of upholding 
législation ; but there are no doubts in this case. This court recog- 
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nizes that the Secretary of State will be enjoined from doing that 
which he is commanded to do by state législation ; but it is also well 
known that, if this court is in error, there can be a reversai by the' 
Suprême Court within less than a year of time. There is but a single 
question presented. The complainant asserts rights under the nation- 
al Constitution and laws enacted by Congress. The défendant asserts 
rights under an act of the Missouri Législature, and insists that there 
is no conflict. This court holds that there is a conflict, and, there 
being a conflict, the one or the other must give way ; and, the Con- 
stitution and laws of Congress "being the suprême law of the land," 
as of course the enactments. of the state must yield. 

The defendant's demurrer to the bill of complaint is overruled, and, 
as he déclines to plead further, a final decree will be entered as prayed, 
perpetually enjoining him and his successors from attempting to give 
force to the Missouri statute which seeks to prohibit the railway Com- 
pany from doing business within the state, if it seeks to hâve any of its 
litigation in the United States courts. 



COY V. TITLE GUARANTEE & TRUST CO. et al. 

(Circuit Court, D. Oregon. December 12, 1907.) 

No. 3,209. 

1. OOEPOBATIONS— Eeceivers— Eligibilitt foe Appointment— Officebs. 

It is a rule of gênerai application that a receiver should be a person 
wholly impartial and Indiffèrent toward ail parties interested in the fund 
or property to be adminlstered, and, generally speaking, offlcers and di- 
rectors of a corporation involved in insolveuey should not be appointed to 
the position. Although this rule is not Inflexible, it should be observed 
where sueh officers or directors hâve by their bad management contribut- 
ed to the insolvency. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
2237.] 

2. Banks and Banking — Insoi-vency— Receivers— Eligibility. 

Where a large part of the assets of an insolvent banking corporation con- 
sista of obligations of subsidiary companies and flrms formed by its of- 
flcers and largely flnanced by it, an officer and director who, although not 
an active participant in sueh transactions, was cognizant of and con- 
sented to them, should not be appointed or continued as its receiver. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Banks and Banking, 
§ 1G5.] 

In Equity. On motion for removal of receiver, 
Joseph Simon, for plaintiff and receiver. 
C. A. Bell, for American Surety Co. 

Spencer & Farrell, McAllister & Upton, and Long & Sweek, for 
petitioning creditors. 

A. M. Crawford, Atty. Gen., for state of Oregon. 

WOLVERTON, District Judge. N. Coy, having on the 6th day 
of November, 1907, filed his bill of complaint showing the insolvency 
of the Title Guarantee & Trust Company, applied for the appoint ■ 
ment of a receiver. There was an appearance at the time, through 
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counsel, by ail the défendants except F. M. Warren, and, the com- 
plainant suggesting, and ail the said défendants except Warren con- 
senting, I accordingly appointed George H. Hill as such receiver. 
N. Coy is a large stockholder, and Mr. Hill is a stockholder and 
difector and the vice président of the trust Company. Since the ap- 
pointment pétitions hâve been filed in behalf of the state of Oregon, 
which claims to be a large creditor of the company, and by many 
depositors of the bank, praying that Hill be removed, and that some 
suitable person be appointed in his stead. 

It is unnecessary to recite in détail the allégations showing cause 
for his removal; and I will refer simply to a charge that is set up 
by R. E. Little, which is that the Title Guarantee & Trust Company 
was up to the 6th day of November, 1907, actively engaged in busi- 
ness transactions of various kinds and character in the city of Portland, 
Or.; that, for the purpose of carrying on certain of such transactions, 
the said company caused to be formed subsidiary corporations, the 
names of which are unknown to the affiant; that the affiant is in- 
formed and believes that the records of said company show that 
various of the officers and directors of said company are personally 
interested in said subsidiary corporations, and that, in pursuance of 
the banking opérations carried on by said company, various loans 
hâve been made to corporations in which various of the officers and 
directors of said Title Guarantee & Trust Company are stockholders. 
This charge is undenied by Mr. Hill, although he has set out in par- 
ticular his connection with the Title Guarantee & Trust Company, the 
efïect of which is that he was only nominally vice président and 
director of the concem, and that the business was controUed and 
directed exclusively by the other officers and directors. It seems to 
ht conceded that a number of subsidiary corporations were organized 
for the purpose of engaging in business having no relation to the 
business of banking; that the officers and stockholders of the trust 
company became and were officers and stockholders of thèse sub- 
sidiary corporations; and that, to enable thèse subsidiary corporations 
to carry on the business for which they were organized, large sums 
of money were loaned to them by the trust company; and that there- 
by the trust company has become involved, which transactions were 
in some, if not in large measure, the cause of the trust company's 
présent difficulties. Indeed, this statement is verified by the report 
of Mr. Hill of the assets and holdings of the trust company, filed since 
the applications for removal were presented and submitted to the court 
for considération. The report shows that the loans and discounts, 
including raortgage loans, amount to $1,007,884.59. To this there 
should be added the list representing loans and discounts with the 
First National Bank and George A. Steel, $607,075.94, aggregating 
$1,614,960.53. Of this aggregate, from a cursory estimate I bave 
made, $616,149.83 represents loans and discounts made to subsidiary 
companies. Thèse are not ail corporations. In some instances the 
subsidiary business was apparently carried on under a firm name (of 
which A. C. Burdick & Co. is an instance), and the funds of the 
bank loaned to such company. So that more than one-third of the 
loans and discounts, including mortgages, is to thèse subsidiary com- 
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panies. Two other species of assets are bonds owned by the trust 
Company, valued at $285,000, and stocks valued at $578,734.67, ag- 
gregating- $863,734.67, a large proportion of which are the bonds 
and stocks of thèse subsidiary companies. I am not informed as to the 
solvency of thèse companies; bvit whether they are able to respond 
to the parent company's demands against them or not does not alter 
the case. The System was, to say the least, an irregular one for a 
banking concern to adopt or engage in. It made the officers of the 
trust Company responsible for the success of the subsidiary concerns, 
and upon their success depended the abihty of such concerns to repay 
their loans and discounts. In other words, the System was to use 
the depositors' funds for financing thèse subsidiary companies and 
corporations, instead of making loans and discounts in the regular 
way, as ail banks are supposed to do, and most depositors assume 
that they will do. While not an active participant in this branch of 
the business of the trust company, Mr. Hill was cognizant of the 
method pursued, and in his capacity of director and vice président 
gave his assent thereto ; and his association with the other officers, 
who were the very embodiment of the System, was necessarily close 
and intimate. Such being the situation, it remains only to apply the 
law, which is well settled, for a détermination of the oontroversy. 

It is a rule of gênerai application that a receiver should be a person 
wholly impartial and indiffèrent towards ail parties interested in the 
fund or property over which the court has found it necessary to ex- 
tend its care and protection. High on Receivers, § 1; Farmers' Loan 
& Trust Co. V. Northern Pac. R. Co. (C. C.) 61 Fed. 546. Gen- 
erally speaking, also, ofïicers and directors of the corporation involved 
by insolvency should not be appointed to the position. But this rule 
is not inflexible, and it has occurred in matters of great importance 
that ofïîcers in high place hâve been deemed the best qualified and the 
most appropriate persons to administer the trust. Farmers' Loan & 
Trust Co. V. Northern Pac. R. Co., supra ; Fowler v. Jarvis-Conklin 
Mortg. Co. (C. C.) 63 Fed. 888 ; Ralston v. Washington & C. R. Rv. 
Co. (C. C.) 65 Fed. 557; Land, Title & Trust Co. v. Asphalt Co. of 
America (C. C.) ISO Fed. 996. Where the officers and directors of 
an insolvent concern hâve, by their bad management, contributed to 
its ill success, it is not deemed expédient or proper that one of them 
should be named as a receiver. High on Receivers, § 72 ; Finance 
Co. V. Charleston, C. & C. R. Co. (C. C.) 45 Fed. 436. The re- 
ceiver is the officer of the court. He is the arm by which the court 
reaches out and controls and manages the property, for the purpose 
of settling up the estate and distributing the proceeds among those 
who are entitled thereto; and, as the court should be impartial in 
the management of such an estate, so it is highly essential that the 
receiver should also be impartial, and carry out the instructions of 
the court with conscientious endeavor to do right towards ail persons 
concerned. In the appointment of Mr. Hill as receiver, in the first 
instance, having known of him for some years, I had confidence in 
his integrity and his ability to successfully wind up the business of 
this company. As yet I hâve confidence in his integrity. But while, 
as he says, he was only nominally a director and vice président, yet 
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he has, as previously stated, given his name and assent to the ob- 
jectionable policy of the trust compaiiy, which policy has undoubted- 
ly been the chief cause of its downfall, and, if required by his position 
to antagonize the interests thus built up, or the parties really concerned 
in their promotion, it would be gravely questioned whether he would 
or could act altogether indiiïerently. 

Being- thus involved, I am of the opinion that he should be reHeved 
of the trust; and such will be the order of the court. 



BROWN V. PALJIKR et al. 

(Circuit Court, E. D. Penusylvania. December IG, 1907.) 

No. 3. 

DisoovERY — Bill Against Partner— Tkan.sactions of Copartnee. 

The sur-siving member of a flrm of brolvers which purcliased .stoclî of a 
corporation for a customer, and causod the sajne to be trausferred to a 
clerlc in its office, may be coniix'lled to disclose tlie name of fhe true own- 
er on a bill of discovery tilcd liy a ret-civer l'or the corporation who lias 
been ordered by tlie court to colleet an assessnient ou sucli stock, and ean- 
not évade such discovery on the grouud that he did not personally con- 
duet the transaction. 

[Ed. Note. — Persons against whoni production and inspection of books 
or writings may be obtained, see note to Cassatt y. Mitchell Coal & Coke 
Co., 81 C' C. A. 96.] 

In Equity. On bill of discovery and answer. 

Burr, Brown & Lloyd, for complainant. 
A. H. O'Brien, for respondents. 

HOLLAND, District Judge. This is a bill in equity filed by Arthur 
K. Brown, receiver of the American Alkali Conjpany, against Stephen- 
son Bros., stock brokers of Philadelphia. The alkali company was a 
corporation organized under the laws of the state of New Jersey for 
manufacturing purposes. The certificate of incorporation is dated 
April 29, 1899. The capital was $.30,000,000, divided into 600,000 
shares of the par value of $50 each, of which 120,000 -shares were 
preferred stock and 480,000 shares were common stock. The pre- 
ferred stock was ail issued, and $10 per share paid on account of the 
par value by the original stock subscribers thereto, leaving a balance 
of $40 per share, subject to call. The entire common stock was is- 
sued full paid. The company became insolvent, and on the 9th day 
of September, 1902, receivers were appointed in the United States 
Court for the District of New Jersey, and on September Jl, 1902, the 
same receivers were appointed in this district in ancillary proceedings 
instituted hère, one of whom died before the bringing of this suit. 
On July 17, 1905, the Circuit Court of New Jersey directed the as- 
sessment of $3.50 per share on the preferred stock for the purpose 
of paying the debts of the company and expenses of receivership. The 
receivers, in pursuance of thèse directions, did, on September 19, 
1905, levy an assessment of $2.50 per share on the holders of the pre- 
ferred stock, payable in 15 days from^ that date. Among the registered 



"798 157 FEDERAL REPORTER. 

holders of the preferred stock on the 19th day of September, 1905, 
was one R. M. Palmer, in whose name there was registered 400 shares 
of stock. The bill allèges that the said R. M. Palmer is not and never 
was the owner of thèse 400 shares of preferred stock, but that Stephen- 
son Bros., stock brokers, had purchased this stock for account of per- 
sons unknown, and placed the same in the name of R. M. Palmer, who 
was a clerk in the employ of the said Stephenson Bros., for the purpose 
of concealing the name of the real owner, that R. M. Palmer has no 
knowledge as to the names of the persons owning the same, and that 
it is proposed to bring suit against such persons when their identity 
is ascertained, for the purpose of recovering the amount of the as- 
sessment. The answer of George H. Stephenson admits that R. M. 
Palmer, in whose name the stock was registered, is not the owner of 
the stock, and that the respondent and his brother, Walter B. Stephen- 
son, were engaged in the business of buying and selling stock on the 
Philadelphia Stock Exchange at the time of the issuance of the cer- 
tificates of stock in question, but avers since that time the firm has 
been dissolved by the death of Walter B. Stephenson, and has had 
no existence as a firm since March, 1901. The respondent further 
dénies : 

"That said certiflcate or shares of stock were purchased by him or by the 
late firm of Stephenson Bros., or that he, or said late firm, by or through hlm 
or his instructions, ordered, requested, or directed the agents of the American 
AUïali Company to place said certiflcate in the name of R. M. Palmer, or to iS' 
sue new certiflcates iu the name of said Palmer, and the défendant further au- 
.swers and says that neither he nor the late tirm of Stephenson Bros, is or 
was the owner of any of the said shares or certiflcate of stocls: in said bill 
mentioned." 

It will be noticed there is no déniai that the firm of Stephenson 
Bros, caused the stock to be placed in the name of Palmer, nor is 
there any déniai that the respondent, George H. Stephenson, is pos- 
sessed oiÉ the knowledge of the présent ownership. The respondent 
is the surviving member of the firm of Stephenson Bros., and his 
answer only dénies that he did not cause the stock to be placed in 
the name of Palmer, nor cause the firm to so place the stock "by or 
through himself or his instructions." The answer is based upon the 
proposition of law that a bill of discovery will not lie against a mère 
stranger who casually discovers the identity or liability of another, 
and the respondent seeks, by his answer, to put himself in that posi- 
tion by denying that he personally gave any direction in regard to 
the stock by the firm of which he was a member, while at the same 
time he knew of the transaction and is now in possession of informa- 
tion as to the ownership of the stock. Assuming, then, that the firm 
of Stephenson Bros, did, through the instructions of a member of the 
firm other than the respondent, attend to this stock transaction for 
a client of the firm and place the same in the name of Palmer, it is 
plaiii that the firm was brought into confidential relation to the per- 
sons for whom the stock was registered and for whom it was held, 
and whether the firm be dissolved or not at the présent time the per- 
sons composing that firm at the time the transaction took place and 
the stock placed in the name of Palmer acquired their information as 
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to the présent ownership of the stock through the confidential relation 
created by the employment of the firm to register and hold it. Re- 
spondent at the time of the registration of the stock stood in the con- 
fidential relation of broker or agent to the owner, and as such broker 
or agent acquired his knowledge of ownership. He is not, therefore, 
in the position of a Etranger who casually obtains information and who 
can be called as witness, but is clearly a party possessing information 
against whom discovery is sought that brings him within the principle 
laid down in the case of Brown v. McDonald, 133 Fed. 897, 67 C. C. 
A. 59, 68 Iv. R. A. 462. 

That George H. Stephenson cannot divest himself of the respon- 
sibility of discovery of whatever information he may possess which 
was obtained vvhile a member of the firm through his confidential re- 
lationship with his client is so obvious as not to require any elaborate 
discussion or the citation of authorities. The sole object of partner- 
ship is to invest each partner with the power to charge the others, 
and the liability of each partner for the acts of the others donc in the 
course of the firm's business foUows as a matter of course. It is, of 
course, elementàry law that a partner is liable for the con tracts made 
for the firm by a single partner. It is equally well settled that: 

"A flrm is liable for any losg or injury cfinsed to any person not a member 
of the flrm, or for any penalty incurred by any wrongful act or omission of a 
partner acting in tlie ordinary course of ttie business of the firin, or with the 
authority of his copartners. The extent of the tirm's liability is the same as 
that of the partner so acting or omitting to act.' 22 Amer. & Eng. Ency. of 
Law (2d Ed.) 166. 

AU the members of a firm hâve been held liable for the misrepre- 
sentations of one of its members in the transaction of firm business. 
Castle V. Bullard, U U. S. 172, 16 L. Ed. 434. This personal Ha- 
bility has not been extended, by thèse authorities, to a discovery of 
information obtained as a member of a copartnership, but there is 
every reason to hold each member of a firm to answer when possessed 
of knowledge of firm transactions. He obtained the information 
through the confidential relation arising out of his connection with 
the firm, and he participated with his partner in the transaction of 
the business, received his share of the profit, and shared the respon- 
sibility to the real owner. The transaction was efïected vi'ith the knowl- 
edge and évident assent of the respondent, and there is no substantial 
reason why he should not answer the plaintiff's bill, and inform him 
as to the présent owner of the stock. 

Counsel for the plaintifif will therefore prépare a decree accordingly. 



THE ST. CUTHBEKT. 

(District Court, D. New Jersey. October 9, 1907.) 

Release— Liability op Vessel fob Isjuby to Stevedore— Settlement with 
Joint Tokt-Feasor. 

Libelant, while in the employ of stevedores engaged in discharging a ves- 
sel, was injured by the falling upon him of a baie of goods beiug hoisted 
by the winch, eaused by the slipping of the gear of the winch, which was 
furnished by the vessel, but was being operated by the stevedores. There 
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was testlmony tendlng to show that the sllpping was the resuit of uslng 
a rusty nall to hold the lever in place, instead of a proper pin, and that 
the nall was jarred from Its place. Suéh testimony also showed that the 
nall was observed by thè winchmàn on the day before. Libelant settled 
with the stevedores for his Injury and gave them a release. Held that, 
aceepting such testimony as true, the veasel and the stevedores were joint 
tort-feasors, the one for fumlshing, and the other for knowingly using, 
an unsafe appllance, and the release of one released both from liability 
and precluded recovery against the vessel for the injui-y. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 42, Release, H 64-71.] 

In Admiralty. Suit for damages. 

Wilford H. Smith, for libelant. 

Convers & Kirlin (John M. Woolsey, of counsel), for claimant. 

LANNING, District Judge. The libelant was injured on July 26, 
1906, while working for T. Hogan & Sons, the stevedores who, under 
a contract with the steamship St. Cuthbert, were discharging her cargo. 
While the libelant was in the hold of the steamship, a winch slipped its 
gear and allowed a baie of rags, which with the use of the winch 
was being hoisted out of the hold, to fall on him. The winch was being 
operated by another employé of T. Hogan & Sons, and not by any 
employé of the steamship. The libelant claims that the proximate cause 
of his injury was the use of a rusty nail to hold in its place a certain 
lever by which the gearing of the winch was controlled. He insists 
that a round pin of proper size should havè been used, that the nail was 
easily jarred from the hole in which it was inserted, that in fact it was 
jarred from its place while the winch was being operated, and that in 
conséquence of its displacement the lever moved, the gearing slipped, 
and the baie of rags fell. 

The man who operated the winch, an employé of the stevedores as 
above stated, testifies that hé saw the rusty nail in the lever the night 
before the accident. Two other employés of the stevedores also say 
that they saw it the night before the accident. Although the steam- 
ship's witnesses deny that any rusty nail was used for the purpose 
stated, the testimony of the libelant's witnesses upon that point may, 
for the purposes of the présent case, be assumed to be true. If true, 
and if the use of the rusty nail was an act of négligence, the steamship 
and the stevedores were joint tort-feasors. The steamship furnished 
it and the stevedores used it. But the proofs show that the libelant 
has received satisfaction from the stevedores for the injury he com- 
plains of in the présent libel, and has given them a gênerai release from 
ail claims arising therefrom. The release of one joint tort-feasor 
releases ail of them. Furthermore, the libelant's own proofs show con- 
clusively that, if any one was négligent, the winchmàn was. The 
winchmàn was the libelant's fellow servant. 

Whatever view of the case we take, the libelant is without a légal 
daim against the steamship, and his libel must be dismissed. 
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AMERICAN WOOD WORKING MACHINERY CO. et al. v. NORMENT et al. 

(Circuit Court of xVppeals, Fourtli Circuit. Noveuiber C, 1907. On Reliearing, 

February 8, 1908.) 

No. 717. 

1. Bankeuptcy— Liens— MoRTG AGE by Corporation. 

A deed of trust executed t)y a corporatiou witiiin four montlis prior to 
its banl^ruptey to seoure notes vvhicli were issuecl direct to creditors of Its 
principal stocl^holder and managing offlcer to secure liis personal indebt- 
ednesg is in their bands fraudulent and void as against its creditors, 
under Bankr. Act .July 1, 1898, e. 541, § 07e, 30 Stat. 564 [U. S. Coœp. 
St. 1901, p. 3449]. 

2. Same— Provabt.e Ceaims;— Ultra Vires Notes of Corporation. 

Notes authorized to be issued by the stoclcholders of a corporation, and 
seeured by a trust deed on its property, wbich were issued by its manag- 
ing officer direct to his Personal creditors as collatéral seeurity for a prior 
indebtedness of his own, are ultra vires and void as against tbe creditors 
of the corporation in bankruptcy. 

3. Same— Liens— CoNDiTiON.'i.i Sale. 

A recelver purchased macliinery under a contract of conditional sale 
by wbich the seller retained title until full payment should be made 
therefor, but on receipt of tbe niaehinery the recelver tnrned it over to 
another corporation of wliicb he was tbe princijial stockholder, vice prés- 
ident, and gênerai manager. Such cori)oration after making partial jiay- 
ments through the receiver became bankrupt. The seller, althougii hav- 
Ing knowledge of the transfer of the niaehinery, did not recognize the 
transférée as a purchaser, nor did it record its contract until a short time 
before the bankruptcy, when it instituted an action in repleviu for the 
machinery, but tbe same was not removed from the inill în whieh it had 
been placed, and was sold by the bankrupt's trustée as a part of its 
plant. Held, tliat the bankrupt was not a bona flde purchaser of the 
property within the protection of the North Carolina statiite, wbich pro- 
vides that contracts of conditional sale shall be valid against creditors or 
innocent purehasers without notice until they shall be recorded, nor could 
it acquire any rights by attaching the niaehinery to its realty, but that 
the seller had a valid lien thereon for the uupaid portion of the pur- 
chasc priée. 

Pritchard, Circuit Judge, dissenting in part. 

Appeal from the District Court of the United States for the Èastern 
District of North Carolina, at Wilmington. 
For opinion helow, see 148 Fed. 24-1-. 

Charles A. Douglas and J. G. McCormick (E. B. Sherrill, on the 
brief), for appellants. 

M. C. Woods and Iredell Meares (R. E. Lee and ^feares & Ruark, 
on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and MORRIS and DAY- 
TON, District Judges. 

DAYTON, District Judge. Upon pétition filed April 1-5, 1905, by 
the United Ltimber Company, the S. U. Price Machinery Company, 
and Omohundro Brothers, unsecured creditors, the Builder's Lumber 
Company, a North Carolina corporation, was on May 3, 1905, by the 
court below, adjudged a bankrupt. In the course of the proceeding 
three matters of controversy arose which constitute the foundation for 
157 F.— 51 
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this appeal. Thèse matters were: First. Whether debts aggregating 
•in principal $16,350, evidencéd by six notes for $2,500, $5,000, $2,000, 
$6,000, $375, and $375, ail dated January 7, 1905, payable 90 days 
after date, the first four executed by W. J. Edwards to W. H. Saun- 
ders and R. H. Lynn, and the last two by him to said Saunders, Lynn, 
and R. N. Harper, to secure which Edwards deposited with thèse par- 
ties as collatéral, among others, 17 $1,000 notes, executed January 5, 
1905, by the Builder's Lumber Company to said Saunders and Lynn, 
securèd by deed of trust of that date to them as trustées, constituted 
valid and subsisting debts against said bankrupt's estate, having préf- 
érence from the date of said deed of trust. Second. Whether the 
claim of the American Wood Working Machinery Company for a 
balance of $2,575.63 for machinery sold by it to W. J. Edwards, re- 
ceiver of the Southern Saw Mills & Lumber Company, under contract 
of conditional sale, which machinery was incorporated in the plant 
of the bankrupt, was entitled to préférence and to be paid in full be- 
fore other creditors. Third. Whether the United Lumber Company, 
one of the petitioning creditors, had a valid debt against the bankrupt 
for $5,000 evidencéd by certain notes, or whether said debt had been 
liquidated and paid by the issue of certain capital stock of the bank- 
rupt to it. 

Touching the first question, the material facts may be stated as 
follows: W. J. Edwards, on the 23d day of November, 1903, was 
receiver for both the Carolina Northern Railroad Company and the 
Southern Saw Mills & Lumber Company. Ile subsequently organiz- 
ed the Builder's Lumber Company, and obtained its charter of date 
April 5, 1904, at the time substantially owning its stock and becoming 
its vice président and gênerai manager. On said 23d day of Novem- 
ber, 1903, he undertook as receiver of the Carolina Northern Rail- 
road Company, without authority, to issue certain receiver's certificates 
against this railroad company, among others, three to Harper, Saun- 
ders, and L5'nn, one for $6,000 on account "of purchase of box cars 
for said road," a second for $2,000 on account "of purchase of rails 
for t^minals," and the third for $7,500 on account "of purchase of 
flat cars for said road." Harper was président, Saunders vice prési- 
dent, and Lynn cashier, of the American National Bank of Washing- 
ton, D. C. Neither box cars, rails, nor flat cars were purchased by 
this receiver of them. The fact was they agreed to and did furnisîi 
him $16,500 in cash for thèse certificates by indorsing personally said 
certificates, the first to H. Clay Harding, the second to the Loudoun 
National Bank, and the third to the National Bank of Manassas. 
For thus securing for him this $15,500 on thèse certificates Edwards 
agreed to give them $750. The Builder's Lumber Company at this 
time had no corporate existence. Some time after this transaction 
it was discovered that Edwards had not only issued thèse receiver 
certificates without authority, but had also misappropriated the mon- 
ey, and the court called him to account, requiring him personally to 
take them up and sùrrender them to it for cancellation. In this situ- 
ation of things Edwards appealed to; Harper, Saunders, and Lynn to 
take up thèse three certificates which he had issued to them and they 
had indorsed to others, and proposed to secure the amount necessary 
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to do this by mortgages executed by the Philadelphia Construction 
Company, a corporation which he controlled, and by the Builder's 
lyumber Company. Saunders personally inspected the latter's prop- 
erty in North Carolina, and they agreed thereafter to Edwards' propo- 
sition. In the consummation of the matter there can be little doubt 
from the testimony that the utmost care and caution were pursued 
by thèse able business men. For instance, Edwards, dominating and 
controlling the Builder's Lumber Company, secured from stockhold- 
ers proxies authorizing a meeting to approve the deed of trust loan 
for the purpose of paying debts of the company; and the resolution 
of the stockholders' meeting, approved by the directors, so set forth 
that the loan was necessary to provide payment of the debts of the 
company. Thèse proxies and resolutions, when submitted to Saun- 
ders, were held not sufficient, and new proxies had to be secured and 
new resolutions passed authorizing the loan to be negotiated without 
limitation. Finally the deed of trust to secure 20 $1,000 notes was 
authorized and executed on January 5, 1905, by the bankrupt by Ed- 
wards, its vice président and gênerai manager. Thèse $1,000 notes 
and the deed of trust were ail executed to Saunders and Lynn. There- 
upon the six notes heretofore set forth for $2,500, $6,000, $2,000, $5,- 
000, $375, and $375, were personally executed by Edwards, and 17 
of thèse $1,000 notes with other collatéral were put up to secure them, 
and thereupon Harper, Saunders, and Lynn proceeded to take up and 
surrender to Edwards the three receiver certificates. This deed of 
trust having been executed within four months of the bankruptcy ad- 
judication can only be maintained on the ground that the debt secured 
thereby was made in good faith and without fraud to secure a présent 
advancement or loan of money to thè bankrupt company, and there- 
fore saved by subdivision "d" of section 67 of the Bankrupt Act of 
July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]. 
This is the contention of Harper, Saunders, and Lynn. Is such con- 
tention well founded? We think not. The purpose of this deed of 
trust, it cannot be denied, was to pay ofï and cancel the debt grow- 
ing out of the receiver certificates issued in 1903 by Edwards. This 
antécédent debt was due, fîrst, as to $15,500 of it, to the assignées of 
Harper, Saunders, and Lynn, to whom they had indorsed the cer- 
tificates straight and without limitation; and, second, as to $750, the 
balance, directly to said Harper, Saunders, and Lynn for their prom- 
ised commission. The assignées of thèse receiver certificates did not 
know Edwards in the transfer, they only knew the payées therein from 
whom they obtained them, and to whom they paid their money for 
them, 30 that Harper, Saunders, and Lynn were under a moral, if 
not a légal, obligation to see thèse certificates paid. 

But again we must go a step farther. For thèse parties to secure 
from this insolvent lumber company this deed of trust, sufficient to con- 
sume the sum total of its assets, to secure debts not its own, but per- 
sonal ones alone of its principal stockholder and manager ; debts of his 
incurred before its corporate birth, not one dollar of which, so far as 
shown, it derived any benefit of — not only stamps the transaction out- 
side of the saving subdivision "d" of section 67 of the act, but clearly 
brings it within the scope of subdivision "e" of that section. It must 
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be held a clear fraud upon thè rights of creditors, and both the deed of 
trust and the debt itself must be held void as to such creditors. Again, 
the misappropriation of thèse 17 $1,000 notes .secured by this deed of 
trust executed by this bankrupt corporation, by its managing officer, 
to his own use, to the security of his own debt, is so clear and apparent, 
that such act must be held clearly unauthorized and beyond the scope 
of his power or right as such officer. To hold, otherwise would estab- 
lish the dangerous doctrine that a managing officer of a corporation, 
having possession of its notes and securities, could dispose of them at 
will. Finally, it is clear that an attempt upon the part of even a ma- 
jority of stockholders to divert the corporation assets to purposes whoUy 
outside of the scope of its charter powers, purposes that clearh' can 
inure to no benefit to it or its stockholders and creditors as such, is 
ultra vires and void. We therefore, for thèse reasons, find no error 
in the ruling of the. court below that the notes and deed of trust ex- 
ecuted by the bankrupt corporation are void as against its creditors. 

Coming now to the considération of the second matter of contro- 
versy, the one relating to the claim of the American Wood Working 
Machinery Company, the material f acts may be stated. ^ to be thèse : 
Edwards, as receiver, without authority, but representing himself to 
hâve such, purchased from the American Wood Working Machinery 
Company $6,000 worth of machinery, which he represented was to be 
incorporated in a branch plant of the Southern Saw Mills & Lumber 
Company, to be erected by him under order of court. The contract 
of sale was a conditional one in writing, whereby title to the property 
was to remain in the selling company until purchase price fully paid. 
This contract was signed by Edwards as receiver of the Southern Saw 
Mills & Lumber Company. A number of checks in part payment were 
signed and sent by him as such receiver, and it is very clear that the 
company recognized no other than Edwards as receiver, bound as pur- 
chaser ; in fact refused to recognize any other. The machinery was 
in fact, by Edwards, incorporated in and made part of the plant of 
the Builder's Lumber Company at Marietta, N. C., instead of in that 
of the Southern Saw Mills & Lumber Company at Kemper, to which 
latter point it was shipped. The contract agreement was recorded by 
the American Wood Working Machinerv Company on February 33, 
1905. Thirty days before the Builder's Company was adjudged bank- 
rupt the American Wood Working Machinery Company, in an action 
instituted in a state court,, replevied and took nominal possession of 
the machinery, but, under protest, it suffered it subsequently to be 
sold by the trustée in bankruptcy. It is further insisted that the Build- 
er's Company in fact paid $4,000 of the purchase price to the American 
Wood Working Machinery Company under this contract with the 
Southern Company, although this is doubtful. Under thèse circum- 
stances the court below reached the conclusion that the American Wood 
Working Machinery Company was not entitled in law to a lien upon 
the spécifie property set forth in the conditional salé contract because 
the machinery had become fixture to Builder's Corapany's plant, be- 
cause the latter had paid $4,000 thereon, and because said contract 
with the Southern Company although dated June 33, 1903, was not 
recorded unti! February 33, 1905. The court further held that the 
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American Wood Working Machinery Company was not therefore a 
creditor of the Builder's Company and not entitled to share either as 
a preferred or common creditor in the distribution of its assets. In tliis 
conclusion and ruling we think the court below erred. It is true the 
American Wood Working Macliinery Company after knowledge ac- 
quired, suiïered the machinery to remain with the Buikler's Com- 
pany, and retained the $4-,000 paid by which conduct it may hâve es- 
topped itself from relying upon tire deceptive and fraudulent conduct 
of Edwards in deahng with it. It is also true that the statute law of 
North Carolina, as construed by its courts, requires contracts of condi- 
tional sale to be recorded under penalty of being void as to creditors 
and innocent purchasers without notice. But in this connection it is 
vital to note, as to creditors, that they must be creditors of the pur- 
chaser, of the contractée, and not of his assignée or vendee. In this 
case the Builder's Company never contracted with the American Wood 
Working Machinery Company for this machinery, but, on the contrary, 
the contract was wholly between the American Wood Working Ma- 
chinery Company and the Southern Company. If the question was 
between the American Wood Working Machinery Company and the 
creditors of the Southern Company, then the creditors of the latter 
could claim the benefit of this statute ; but it is well settled that credit- 
ors of an assignée can secure no superior right to that acquired by 
the assignée himself. 

The question therefore résolves itself into the inquiry of whether 
the Builder's Company itself as assignée or purchaser is protected by 
this statute. It is now well settled that a conditional sale, independent 
of statute and not assailable for fraud, is valid, and a purchaser vvho 
has chattel property delivered to him under the condition that title to 
him shall not pass until payment is made cannot convey title to it or 
subject it to exécution for his debt. In Ilarkness v. Russell, 118 U. S. 
GG3, 7 Sup. Ct. 51, 30 L. Ed. 285, the eiïect of thèse conditional sales 
with delivery of ])roperty is fully discussed, and the state of the law 
in many states pointed out. From this case we may safely conclude, 
first, that thèse state statutes, requiring registration of conditional sale 
contracts, were largely called into existence, so far as purchases from 
the vendee are concerned, to protect innocent purchasers of the sub- 
ject-matter from what otherwise would be the superior right of prop- 
erty stdl remaining in the contracter ; and, second, that this protection 
was solely designed to the extent only of giving notice of such supe- 
rior right to prospective purchasers. In other words, to subordinate 
that superior right only when such purchaser was innocently ignorant 
of its existence. It therefore logically follows that the recordation it- 
self is not essential, provided knowledge of this superior right is other- 
wise brought home to the prospective purchaser. Mr. Justice Bradley 
in Harkness v. Russell concludes the discussion by saying; 

"But whatever the law may be in regard to a bona flde purchaser from tUo 
vendee in a conditional sale, tliere is a circ-umstanee in the présent case which 
makes it clear of ail diJïiculty. The apiiellant in tlie présent case was not a 
bona flde purchaser without notice. ïhe court below finds that at the time 
of and prier to the sale he knew that purchase i)ri('e of the property had 
not been paid, and that Russell & Co. claimed titlo thereto until such pay- 
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ment was made. Under such clrcumstances, it is almost the unanimous opin- 
ion of ail the courts that he cannot hold the property as against the true 
owners." 

And we understand the rulings of the Suprême Court of North 
Carolina on this question to be in accord with thèse views. In Brem 
& McDowell V. Lockart, 93 N. C. 191-195, the court in applying its 
statute to a case similar to this says : 

"The contract, the ell'ect of whlch is now in dispute, has never been ad- 
mitted to registration, and as the défendant is an assignée for a valuable 
considération and without notice of the contract of sale, his title must pre- 
vail." 

Herein, as we understand it, is a récognition of the principles that 
"a défendant with notice of the contract of sale, ahhough not register- 
ed, cannot prevail." 

See, also, York Mfg. Ca v. Cassell, 201 U. S. Mi, 26 Sup. Ct. 481, 
50 L. Ed. 782. 

Applying thèse principles to this case it is very clear that the Build- 
er's L,umber Company cannot be held to be an innocent purchaser of 
this machinery without notice of the conditional contract under which 
it was purchased. Edwards, as receiver, purchased it for the South- 
ern Company. Edwards, as such receiver, sold or turned it over to 
Edwards, the vice président and gênerai manager of the Builder's 
Company. It was Edwards as such managing ofiicer who caused it 
to be incorporated in the Builder's Company's plant; and it was Ed- 
wards as receiver and vice président and manager who made the pay- 
ments. In ail thèse transactions it was the same man Edwards con- 
tracting, selling, and buying. Nor can the claim be denied on the 
ground that Edwards, as receiver, had no authority as such to pur- 
chase this machinery. While this could be complained of only by 
those interested in the Southern Company, nevertheless, conceding 
such lack of authority, the contract in such case would be held to be 
his individual contract, and his transfer to the Builder's Company 
would be none the less with notice of the contract. Finally, the view 
that this machiner3^ must not be paid for because it became fixture 
to the plant cannot avail. If it became so fixed it was by reason of 
the Builder's Company's acts, and no one is permitted to plead his 
own wrong to defeat another's right. 

As to the third and last matter of controversy in regard to the in- 
tegrity of the debts of the United Lumber Company little need be 
said. The whole question is whether thèse debts were paid by the 
issuance of certain stock of the Builder's Company to the United Lum- 
ber Company, or whether such stock was simply issued and deposited 
with the United Lumber Company as collatéral to secure thèse debts. 
The question is solely one of fact, and the évidence is conflicting. 
There is no question about the original justness of the debts nor of 
the fact that the stock is, and was, wholly worthless. The court be- 
low held the debts valid, and that the stock was issued only as col- 
latéral. With this view we concur. It therefore follows that we af- 
firm the rulings of the court below as to the first and third matters 
of controversy hereinbefore set forth, and reverse its ruling as to 
the second. The cause will therefore be sent back with directions to 
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disburse the fund from the sale of the property of the bankrupt, first, 
to the payment of the costs and expenses; second, to the payment in 
full of the balance due the American Wood Workingf Machinery Com- 
pany on its contract for machinery furnished, together with its costs 
expended upon this appeal in this court and in the court below ; and, 
third, to the payment of the common creditors, pro rata, including the 
United Lumber Company. 

PRITCHARD, Circuit Judge. I concur in the opinion of the court 
in so far as it relates to the claims of the American Wood Working 
Machinery Company and the United Lumber Company. However, 
I feel constrained to dissent from the opinion of the court in regard to 
the claim of W. H. Saunders, R. H. Uynn, and R. N. Harper. 

On Pétition for Rehearing. 
PER CURIAM. Rehearing denied. 

PRITCHARD, Circuit Judge. Having dissented when the opinion 
was filed in this case as to the claim of W. H. Saunders, R. H. Lynn, 
and R. N. Harper, and now, after a careful considération of the péti- 
tion presented for a rehearing, I am of opinion that the rehearing 
asked for as to this claim should be granted, and I am constrained, 
therefore, to dissent from that part of the order of the court refusing 
to grant a rehearing in this case as to this claim. 



HAPGOOD V. BERRY et al. 

(Circuit Court of Appeals, Eightli Circuit. November 4, 1907.) 

No. 2,577. 

1. Equitt— Jueisdiction—Waivee op Objection. 

The objection that equity is without jurisdiction because the coniplain- 
ant has an adéquate remedy at law should be taken at the earliest oppor- 
tunity ; and, if the subject-matter belongs to the class over whicli a court 
of equity has jurisdiction, it is too late to maiie such ob.jection after the 
défendant has answered, and there has been a hearing before a master. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Equity, § 174.] 

2. Principal and Agent— Accountinq — Jubisdiotion. 

A suit to reeover on a contract by which complainant was to render 
services to défendant in buying, renting, and selling landa, and veas to 
receivé as part compensation a share of tlie profits made, in which it 
was necessary to state an account between the parties coverlng the trans- 
actions during several years, was properly cognizable by a court of equity. 

3. Appeal — Rbview— Submission of Issues to Juey— Wbigiit of Finding. 

A spécial finding of a jury on an Issue of fact subnntted in a suit in 
equity must be taken by an appellate court as presumptively correct ; and. 
so far as it dépends on conflictiug testimony or upon the credibility of 
wltnesses or so far as there is any testimony consistent with the find- 
ing, is concluslve. 

[Ed. Note. — Por cases In point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, §§ 3928-3943.] 

4. SAME— REFERENCE WlTlIOUT CONSENT— WeIGIIT OF FiNDINGS. 

A finding of fact by a inaster on a référence made without consent does 
not hâve the weight of a spécial verdict of a jury, or of a finding where 
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the référence is by consent of parties, but Is advisory only, and tbe ques- 
tion must be determined on the évidence where exceptions are talien botb 
in tlie trial court and tlie api>ellate court. 

[IM. Xote. — For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, §§ 3090-4012.] 

5. Bqdity—Deckee— Nature and Estent of Relief. 

In a suit for a .settlement between tbe i)arties to a contract, by wliicli 
complainant was to buy aud sell lands for défendant, and to reeeivc balf 
of the net profits made thereon, vvliere the contract bas been terminated, 
leaving lands so bought undisposed of, it is compétent for the court to 
direct such lands to be sold by the master, and the profits divided. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

T. F. Garver (J. B. Larimer, on the brief), for appellant. 

John S. Dean (Keller & Dean and G. W. Hurd, on the brief), for 
appellee Berry. 

N. H. Loomis (R. W. Blair and H. A. Scandrett, on the brief), for 
purchasers at sale. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
RI NER, District Judge. 

RINER, District Judge. This suit was commenced originally in 
the State court by John J. Berry, appellee (hereinafter referred to as 
complainant), against Charles H. Hapgood, appellant (hereinafter re- 
ferred to as défendant). It appears from the bill that the complainant 
and défendant had been associated for a number of years prior to 1899 
in land transactions, that thèse transactions were carried on under dif- 
férent contracts and agreements between the parties, made and entered 
into from time to time. The particular contract upon wliich this suit 
is based is as foUows : 

"Mémorandum of Agreement. 
"Made at Tampa, Kansas, Oct. 14th, 180i>, between Charles II. Hapgood and 

J. J. Berry, as follows : 

"(1) That J. J. Berry is to dévote bis time, under the direction of said 
Charles II. Hapgood in buying, selliug and trading real estate. And to the 
renting aud coUecting of rents from real estate, now owned by said Hapgood 
or whicb he may hereafter ac(iuire. 

"(2) That said Hapgood is to pay said Berry for services, to be so rendered 
an annual salary of Four Hundred ($400) dollars duriug the coutiuuance of 
this agreement. And % of ail profits. 

"(3) That if said Berry dies during the coutinuance of this agreement said 
Hapgood is to pay the heirs of said Berry a pro rata of the annual salary up 
to the time of said Berry's deatli. 

"(4) That this agreement shall reniain in force until said Berry's death or 
until he gives at least six (C) moiiths' notice to said Hapgood of bis wish to 
terniiuate tlie sanie at tbe end of tbe current year or until said Hapgood, pre- 
vious to liJs death, or the owner or owners of said Hapgood's real estate, after 
his death, give at least six niouths' notice to said Berry of bis, or their wish 
to terminate the same at the end of the current year. 

"Charles H. Hapgood. 
"J. J. Berry." 

In his prayer for relief complainant prayed for an accounting for 
certain rents and profits, ànd for one-half of ail profits derived from the 
sale of lands under the contract above set ont, amounting in the ag' 
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gregate, it is claimed by the bill, to the stim of $49,750. He also pray- 
ed for interest upon that amount at the rate of 6 per cent, per annum 
from the Ist day of August, 1902. The statutes of Kansas provide 
that : 

"The distinction between actions sit law antl snits in pauity and tlie forni 
of iUl Kncli actions and snits heretot'ore existing are abolished and in tlieir 
place there sliall be liereafter but oiie t'orni of action, ^yhich sliall 1)0 called a 
civil action." 

The défendant, Hapgood, removed the case from the state court into 
the Circuit Court of the United States for the district of Kansas, First 
l^ivision, upon the ground that it was a controversy between citizens 
of cUfferent states, alleging in his pétition that lie was a citi.îcn of the 
state of Illinois and that Berry, the complainant, was a citizen of Kan- 
sas. After the case was transferred to the Circuit Court, the défendant 
nioved that the comjjlainant be required to recast his pleadings to con- 
form to the rules and practice of the Circuit Court. This motion was 
sustaiiied, and within the time allowed by the court for that i)urpose 
the bill in this suit was filed. To the bill as originally filed, the de- 
fendant demurred, on the ground that it appeared by the bill that it 
contained several distinct matters and causes, some of which were cog- 
nizable by a court of equity and others were actions at law. We are 
unable to find any direct ruling made by the court upon this deniurrer. 
The demurrer was filed May 17, 1904, and on the 14th of June the 
following order was entered : 

"And now, to wit, on this 14th day of Juue, 1904. by consent of both parties 
at tbe time présent in court, it is ordered that the bill of complaint herein be 
amended by strilving ont the Unes 5 to 31, inclusive, on page 10, and that the 
défendant bave thirty days within which to plead to siiid bill of complaint. 
It is further ordered by consent of said parties that tliis case be Consolidated 
with No. 81G9, now i)ending in this court, for the purpose of trial." 

The record further shows that on the 16th of July, 1904, défend- 
ant fîled his answer to the bill, admitting the making of the contract 
in suit, except the words, "and y^. of ail profits" ; it being alleged in 
the third paragraph of the answer that thèse words were fraudulently 
inserted by the complainant after the contract had been executed, and 
without defendant's consent. Thereafter, on the 8th of December, 
the cause came on for hearing before the court and a jury, upon the 
issue raised by the défendant in the third paragraph of his answer. 
The question to be determined by the jury was as follows: 

"Were the words 'and % of ail profits' written in the Berry copy of the 
disputed contract before sueh contract was sigued and with the consent of 
Ilapgood as a part of the agreemeut?" 

This question the jury, by spécial verdict, answered in the affirmative, 
and the fînding of the jury was subsequently adopted by the court. By 
order of the court the transcript of the évidence introduced in the trial 
of the spécial question submitted to the jury was filed and made a 
part of the record, and is found in the printed record filed in this court 
on the first appeal. 

On the llth of March, 1905, an order was entered reciting the ap- 
pearance of the parties by their attorneys, and that, upon application 
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made by the complainant, W. P. Hàckney was appointed spécial master 
to hear the évidence and report his findings of fact and conclusions 
of law upon the issues raised in the case, and further, that the master 
return into court the évidence upon which his findings of fact and 
conclusions of law were based. The master's findings, dated June 
33, 1905, were in favor of the complainant, finding, among other things, 
that the plaintiff was entitled to a judgment in the sum of $24,083.50, 
with interest from July 31, 1902, at the rate of 6 per cent, per annum. 
The master filed with his report a copy of ail évidence taken before him. 
To this report the défendant filed 30 exceptions, some of which were 
sustained by the court and others overruled. On the 17th of October, 
1905, the court entered a decree (after excluding from its considéra- 
tion the findings made by the master to which the exceptions were 
sustained), adopting the master's report as its findings and conclusions, 
and ordered that an accounting be had between the parties "for the 
purpose of determining what if any profits there are in said lands," 
directing the master to crédit the défendant with the purchase price 
paid for the lands purchased by the complainant on account of the 
défendant; also ail expenses paid by him incident to such purchase 
price or the improvement of the properties, and also ail taxes paid 
by him on such land, together with interest on ail such sums at the 
légal rate from the date of payment to a day to be fixed by the master, 
charging the défendant with the amount received by him on ail such 
lands sold, ail rents and profits by him received, together with interest 
thereon at the légal rate from the date received to the day certain. 
The decree further directed the master to sell ail of the lands remaining 
unsold to the highest bidder, and to report his proceedings to the court. 
The plaintiff filed a pétition for rehearing, which was overruled, and 
the case was appealed to this court. The appeal was dismissed at the 
May, 1906, term of this court, on the ground that the decree appealed 
from was not a final decree within the meaning of the act of Congress 
providing for appeals from the judgments and decrees of the Circuit 
Court. Upon the case being returned to the Circuit Court, the decree 
of October 17, 1905, was amended by adding thereto the following : 

"There Is hereby expressly reserved to said court the right to hereafter 
review and reconsider any and ail matters heretofore done or decided in this 
cause, and upon the final report of the master, aud the final decree of the 
court, after the flUng of the master's final report, there is hereby reserved to 
the défendant the right to except to said decree of October 17, 1905, as well 
as to such final decree hereafter to be entered herein, the same as if such 
exceptions were taken at the time said decree was entered ; and the decree 
heretofore and on October 17, 1905, entered, is intended to be, and is, an inter- 
locutory decree only, and not a final decree of said court herein, and is sub- 
ject to future modifications or changes by the court." 

And thereafter the master proceeded to advertise and sell the lands 
as the decree directed to the highest bidder, realizing therefor in cash 
the sum of $71,195, less $15,000 evidenced by a mortgage upon some 
of the land and specified in the master's report. February 6, 1907, the 
parties entered into the following stipulation : 

"For the purpose of avoiding the expense of any further accounting by the 
spécial master, pursuant to the order of the cburt, filed in the above-entitled 
cause on the 17th day of October, 1905, it^ is hereby stlpulated by and be- 
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tween the parties to the above-entltled cause that crediting sald défendant 
wltli the purchase priée paid for tlie lands purchased by said défendant, and 
in controversy in this action and ail expenses by him paid incident to such 
purcliase and the Improvement of the properties purchased, and also ail taxes 
by him paid on such lands, together with interest on ail said sums from the 
date of payment, at the légal rate, to the Ist day of January, A. D. 1907, and 
charging said défendant with the amount received by him for ail such lands 
sold and ail reuts and profits by him received, together with interest thereon 
at the rate of 6 per cent, per anuuni from the date received to the Ist day of 
January, 1907, said défendant had on the Ist day of January, 1907, the sum 
of $34,788.68 invested in said lands, less the sum of $15,000, the same being 
the amount of a certain niorlgage given by said défendant on a part of the 
lands so purchased as hereinafter set fortli. And it is furtlier stipulated and 
agreed that said sum of $34,788.68, less said sum of $15,000, is the amount 
which said défendant is entitled to receive from the proceeds of the sale of 
said lands by the master before any distribution shall be made between said 
parties from the moneys so obtained. And it is further stipulated and agreed 
that the original costs of said lands was $47,100; that the receipts including 
interest exeeed the expeuditures including interest since the purchase of said 
lands in the sum of $3,653.32; that from the sale of said lands said défendant 
has received the sum of $8,658. It is further stipulated and agreed that since 
the purchase of said lands said défendant has mortgaged the following de- 
scribed promises Included in the lands so purchased, situated in Chase county, 
State of Kansas, to wit : AH of sections numbered flve (5) ; seven (7) ; eight 
(8) ; seveuteen (17) ; eighteen (18) ; ninetoen (19) ; and the north half and the 
Southwest quarter of section numbered six (6) ail in township eighteen (18) 
south of range six (6) east of the sixth principal meridian for the sum of 
$15,000, which still remains a lien upon said lands and subject to which said 
lands were sold by the spécial master. It is further stipulated and agreed 
that the cost of section eleven (11) and the northwest quarter of section four- 
teen (14) in township twenty (20 range flve (5) east in Marion county, Kan., 
was $4,000, and that the receipts and expenditures including interest on said 
lands equal each other. This stipulation is made reserving and without waiv- 
ing any and ail objections and exceptions heretofore made to the proceedings 
and decrees entered iu this case." 

And on the same day the défendant filed exceptions to the master's 
report of the sale. Upon thèse exceptions the court heard évidence, 
and on the l,2th of February, 1907, entered the decree hère complained 
of, confirming the sale made by the master and directing him to exécute 
deeds to the purchasers. 

While numerous errors are assigned in the record, it is conceded by 
counsel for the défendant that only the following questions are in- 
volved in this appeal : 

"(1) Are the words, 'and % of ail the profits,' any part of the contract of 
October 14, 1899? 

"(2) Can a suit for an accounting be maintained upon the unperformed con- 
tract for the Personal service of appellee? 

"(3) Did appellee forfeit ail right to compensation by reason of his miscon- 
duct and unfaithfulness in the service of appel lant? 

"(4) Can profits under such a contract be determined by a forced sale of 
appellant's lands without his consent? 

"(5) Were section 11 and the N. W. % of section 14, township, 20, range 
5, Marion county, any part of the lands purchased under the 1899 contract? 

"(6) Did the trial court err in overruling appellant's motion to set aside, and 
in confirming, the sale of real estate as reported by the spécial master? 

"(7) Was the appellee entitled to a decree, under the facts as shown by the 
record?" 

We will notice the second question first, because by it the défendant 
seeks to question the jurisdiction of a court of equity to afford the relief 
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granted by this decree, upon the ground that the complainant had a 
complète and adéquate remedy at law. In the détermination of this 
question, it will be necessary to briefly notice the history of the litiga- 
tion. The suit was brought by complainant in the state court, vvas 
removed to the fédéral court by the défendant, and there, upon his 
motion, the complainant was required to recast his pleadings. He filed 
a bill in equity, to which the défendant answered. The case was sent 
to a master to take the testimony, make findings of fact and state his 
conclusions of law thereon, and to report the évidence, together with 
his findings, to the court. This, it is true, as contended by the défend- 
ant and as the record shows, was donc without his express consent. 
Although présent in court when the order was entered, he made no 
objection upon the ground now sought to be raised or upon any other 
ground, and the first intimation of any objection upon his part to the 
proceedings upon this ground were in the exceptions filed to the mas- 
ter's first report. No question is raised as to the diversity of citizen- 
ship (indeed, it was upon this ground that he secured the removal from 
the state to the Circuit Court), the amount in controversy, or any other 
jurisdictional fact, save and except this one. 

The rule, as we understand it, is this : If a défendant in a suit in 
equity answers and submits to the jurisdiction of the court, if it is com- 
pétent for the court to grant the relief sought and it bas jurisdiction 
of the subject-matter, it is too late for him to object that the plaintiff 
has a complète and adéquate remedy at law. This objection should 
be taken at the earliest opportunity, as was said in Wylie v. Coxe, 15 
How. 415-430, 14 L. Ed. 753 ; 

"The want of jnrisdiction beiug relied on by the défendant, It should hâve 
been alleged by plea or answer. It is too late to raise such an objection 
on the heariug in the Appellate Court, unless the want of jurisdiction is ap- 
parent on the face of the bill. Kilbourn v. Sunderland, 130 U. S. 505, Snp. 
et. 594, 32 L. Ed. 1005. 

It is true that in the case of Lewis v. Cocks, 23 Wall. 466, 23 L. Ed. 
70, it was held that if the court, upon looking at the proofs, found none 
at ail of the matters which would make a proper case for equity, it 
would be the duty of the court to recognize the fact and give it effect, 
though not raised by the pleadings or suggested by counsel, and to the 
same effect are numerous other cases. The correctness of the rule 
announced in thèse cases cannot be questioned, for every one must 
concède that the court for its own protection may prevent matters pure- 
ly cognizable at law from being drawn into equity at the pleasure of 
the parties interested. But it by no means follows, where the subject- 
matter belongs to the class over which a court of equity has jurisdic- 
tion and the objection that the complainant has an adéquate remedy 
at law is not made until after answer and after hearing before the mas- 
ter, that, when the matter cornes to the court, the latter can exercise 
no discrétion in disposing of the objection. Was a court of equity 
compétent to grant the relief sought and did it bave jurisdiction of the 
subject-matter? We think, with the learned judge who tried the case, 
that it was compétent to grant the relief sought and that it had juris- 
diction of the subject-matter. 

In the opinion filed by him, found in the record on the first appeal, 
he said: 
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"The claim made fcy complalnant beiiig for profits derlved from the trans- 
action of business, it is apparent the ascertainraent of such prolits can only 
be niade by the examination of the nmtual atcoutits of the parties to the 
contract. The détermination of the amounts of ]noney paid, interest accu- 
mulating thereon, the amounts of rent collected from the property, the taxes 
paid, and also tlie ascertainmont of tlie amount of money or property belong- 
ing to the défendant, now in the liands of the coniiilainant, arising from the 
transaction of tlie liusiness provided for in the contract. Thus a mutual 
aceounting of intricate and involved accounts running for a period of years 
nmst be examined and settled before it can be decreed any profits bave 
arisen from the transaction of the bushiess. It could hardly be contended 
such aceounting may be tal^en before a .jury with any reasonable degree 
of accuracy or eertaiutv of resuit." Kirby v. Railroad Co.. 120 U. S. 130, 
7 Sup. et. 430, 30 L. Ed. 5G9 ; Parkersburg v. Brown, lOG U. S. 487. 1 Sup. Ct. 
442, 27 L. Ed. 238. 

It is well settled that the jurisdiction in equity attaches unless the 
légal remedy, both with respect to the final relief and the mode of ob- 
taining it, is as efficient as the remedy which equity would confer under 
the same circumstances. As stated by Judge Sanborn of this court, 
in the case of Castle Creek Water Co. v. City of Aspen, 146 Fed. 8, 
76 C. C. A. 516 : 

"Where the remedy at law and tlie remedy in equity involve an aceounting 
and the considération of many items, the remedy in equily is more complète 
and efficient, and better adapted to attain tlie ends of justice than the remedy 
at law." 

And then, toc, it is to be noticed, as was suggested by the Circuit 
Court, that the relation existing between the parties, as created by the 
contract, was in its nature fiduciary. 

Whether this contract is sufficient to create a copartnership between 
the parties in respect to the lands in controversy, it is not necessary 
to décide, although we are inclined to the view that it is not sufficient 
for that purpose, iDut the resuit is the same ; for, if not copartners, Hap- 
good, thê défendant, wotild still hold the title in trust fo"r the purposes 
specified in the contract. Seymour v. Freer, 8 Wall. 202, 19 L. Ed. 
306 ; Shaefïer v. Blair, 149 U. S. 148, 13 Sup. Ct. 856, 37 L. Ed. 721. 
The right to resort to equity under the circumstances of this case ad- 
mits, we think, of no doubt either upon principle or authority. 

The first, third, and fifth questions are questions of fact; the first 
having been submitted to a jury and the third and fifth being findings 
of the master approved by the court. The first question is disposed 
of by the verdict of the jury. Upon this question a spécial issue was 
formed, testimony taken, and the question argued and submitted to the 
jury under instructions of the court, to which no objection was made. 
In such case the rule is that the verdict of the jury must be taken as 
presumptively correct, and so far as it dépends upon conflicting testi- 
mony or upon the credibility of witnesses, or so far as there is any 
testimonv consistent with the finding, must be treated as conclusive. 
Davis v.'Schwartz, 155 U. S. 636, 15 Sup. Ct. 237, 39 E. Ed. 289. 

The questions numbered 3 and 5 were based upon findings of the 
master made pursuant to an order of court referring the case to him 
to take the testimony and report bis findings of fact and conclusions 
of law thereon. This, it is insisted by the défendant, was done with- 
out his consent and in this he is supported by the record, as no express 



814 157 FEDERAL EEPOETBR. 

stipulation or consent affirmatively appears therein. The rule is that, 
where a référence is made by consent of the parties and the findings 
of tlie master are concurred in by the court, that they, like the spécial 
verdict of a jury, are presumptively correct, and will be permitted to 
stand unless obvious errors of law or an important mistake of fact 
has intervened. Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821, 36 
L. Ed. 649. But where, as in this case, the référence was made upon 
motion of one of the parties and not by agreement of both, the master's 
finding does not hâve the force of a spécial verdict or the report of 
a référée or master where such consent is given, and on exceptions 
thereto the court must détermine by its own judgment the controversy 
presented, and upon appeal the court of review has the same power 
and responsibility. Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 
32 Iv. Ed. 764. 

The record, we think, shows clearly that the court had thèse rules 
in mind at the time this référence was made, because it required the 
master to report not only his findings of fact and conclusions of law, 
but to report also the évidence upon which such findings of fact and 
conclusions of law were based. That the court did examine the évi- 
dence and détermine the questions by its own judgment is shown by 
the fact that in the opinion filed with the record it is said, in speaking 
of the matter suggested by the third question : 

"However, I am more inclined from a reading of the entire proofs on this 
subject to attribute the conduct of the plaiutiff to a careless disregai-d of 
his duties in this respect, than to any intention to wrong or defraud the 
défendant" 

After a careful examination of the record, we are not prepared to 
say that thèse findings are erroneous. There was certainly testimony 
in the case tending to support them. 

The fourth question will hâve to be answered in the affirmative. The 
suit being for an accounting of net profits realized from the real estate 
transactions and treating the contract as at an end, in so far as it re- 
lated to any further performance, and in fact for ail purposes except 
the estimation of profits accrued thereunder, our views are in harmony 
with the views expressed by the court below to the effect that the prop- 
erty in controversy must be first reduced to cash, or its cash value, 
agreed upon by the parties, and an account stated between them for 
the amount of profits, if any, before the profits realized can be ascer- 
tained. Thèse conclusions necessarily require an affirmative answer 
to the seventh question. 

The sixth question involved relates to the action of the court in over- 
ruling def endant's motion to set aside, and in : confirming the sale of 
the real estate as reported by the spécial master. Upon this motion 
the Circuit Court heard évidence and the entire proceeding relating 
to the sale including the decree is set out in the transcript filed in this 
court March 1, 1907. Our examination of the record and the pro- 
ceedings relating to the sale lead us to the conclusion that it was in 
ail respects regular and fair, and, without going into the détails of 
the évidence, we think the record discloses no error in the considéra- 
tion or disposition of the case by the Circuit Court. That the decree 
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appealed from is a final decree, within the meaning of the act of Con- 
gress providing for appeals from the judgments and decrees of the 
Circuit Court, is not, under the décisions of the Suprême Court and of 
this court, open to question. Stovall v. Banks, 10 Wall. 583, 19 L,. Ed. 
1036 ; Mower v. Fletcher, 114 U. S. 127, 5 Sup. Ct. 799, 29 h. Ed. 
117; Eewisburg Bank v. Sheffey, 140 U. S. 445, 11 Sup. Ct. 755, 35 
L. Ed. 493 ; Chase v. Driver, 93 Fed. 780, 34 C. C. A. 608 ; Morgan v. 
Thompson, 124 Fed. 203, 59 C. C. A. 672. 

The purchasers at the sale were permitted to file a brief and par- 
ticipate in the oral argument, but, as the conclusion reached is that the 
decree of the Circuit Court must in ail things be affirmed, it is unnec- 
essary to consider or discuss the questions suggested by the purchasers. 
Their rights are fully protected by the decree. 

Decree affirmed. 



SMEDLET et al. v. SPECKMAN. 
(Circuit Court of Appeals, Third Circuit. December 11, 1907.) 

No. 23. 

1. AssiGNMENTs— Mode and Suffioiency— Equitable Assionment. 

A mère promise, altliougli of the clearest and most solemn kind to pay 
a debt out of a particular fund, is not an assignaient of the fund, even 
in equity ; but, to malie an etiultable assignment, there should be such 
an actual or constructive appropriation of the subject-matter as to confer 
a complète and présent right on the assignée, even where the circum- 
stances do not admit of its immédiate exercise and to divest the assigner 
of control over the fund. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 4, Assignments, |§ 
107-111.] 

2. JuDOMENT— Motion for Judgment Non Obstante Veeedicto — Gbounds. 

In an action by the trustée of an individual banltrupt to recover an al- 
leged preferential payment made by him, the objection that plaintifC can- 
not maintain the action because the payment was made from money be- 
longing to a partnership, and not to the banlcrupt individually, cannot be 
made for the flrst time by motion for judgment notwithstanding the ver- 
dict, where the pieadings and trial proceeded on the theory that the 
money was that of the bankrupt. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion belovv, see 153 Fed. 771. 

Henry K. Fries, for plaintifïs in error. 
Robert J. Byron, for défendant in error. 

Before DAEEAS and GRAY, Circuit Judges, and CROSS, District 
Judge. 

GRAY, Circuit Judge. This was an action brought in the court 
below by the défendant in error and plaintiff below, trustée of the 
€State of George W. Pierson, bankrupt, to recover from the plaintifïs 
in error and défendants below the sum of $5,000, paid to them by 
the said bankrupt, on September 33, 1903, which payment the trustée 
alleged was made within four months of the filing of the pétition in 
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bankruptcy, when Pierson was insolvent and under such circumstances 
as to constitute a préférence under section 60a of the bankruptcy law, 
as amended, and that the plaintiffs in error had knowledge, or rea- 
sonable cause to believe, that such préférence was intended by Pierson. 
The said trustée, therefore, claimed the right to recover the sum 
so paid under section 60b of said act, as amended. The record and 
the agreed statement of facts disclose the following-; 

On October 19, 1903, a pétition in invokmtary bankruptcy was filed 
against the said George W. Pierson, who was adjudged a bankrupt 
March lOth, 1904, and on April 12th, following, the said John W. 
Speckman was duly elected trustée of the bankrupt's estate, and the 
case was referred to a référée in bankruptcy. The bankrupt had been 
engaged for several years in the contracting and building business, 
and immediately prior to his adjudication, had been engaged in erect- 
ing certain buildings for the United States government, at the Frank- 
ford arsenal, Philadelphia, for which the said bankrupt, Pierson, in- 
dividually, had two written contracts with the United States govern- 
ment, the first of which called for buildings designated as A and B, 
and the second for buildings designated as C and D. The greater 
portion of the work to be done under thèse contracts had been given 
out by Pierson, to varions subcontractors and raaterialmen, among 
the latter being the plaintiffs in error. On September 22, 1903, the 
final payments, amounting to about $17,000, on the contract covering 
buildings A and B, were made to Pierson by the United States govern- 
ment, acting through Col. Heath, the commanding officer of the 
Frankford arsenal and government agent in respect to said work. At 
this time, Pierson was indebted to plaintiffs in error, for materials 
furnished for buildings A and B, to the amount of $5,400, the payment 
of which had been repeatedly requested by plaintiffs in error prior to 
September, 1903. At the time of this payment, Smedley Bros., the 
plaintiffs in error, were présent, by arrangement with Pierson, and 
Pierson, having received, at his request a chèque for $5,000 from the 
government agent, Col. Heath, indorsed the same over to Smedley 
Bros., on account of his said indebtedness to them. 

This payment having been made within little more than one nionth 
of the filing of the pétition in bankruptcy, the défendants below con- 
tended that said payment was made pursuant to an arrangement between 
Pierson and said défendants entered into long prior to, and not with- 
in the four months preceding, the filing of the said pétition ; that said 
arrangement amounted to an équitable assignment of $5,400, out of the 
moneys due or to become due from the government, on account of work 
done.by Pierson; that therefore the transfer of property, complained 
of by "the trustée as preferential undér said section COa, was really 
made at the time of said équitable assignment, and more than four 
months before the filing of said pétition. The case was submitted to 
the jury by the learned judge of the court below, reserving the point, 
whether there was any évidence to shovv that the payment in Septem- 
ber was made to carry out an équitable paroi assignment of the $5,000, 
which was said to hâve been, made early in 1903, out of a fund which 
the bankrupt then claimed to be due him from the United States. 
The verdict for the plaintifif having established the facts that the bank- 
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rupt was insolvent when the payment was made, and that the défend- 
ants had reasonable cause to believe that a préférence was thereby in- 
tended, the court decided the point reserved adversely to the défendant, 
being of opinion that there was no évidence to estabhsh the équitable 
assignment contended for. 

In the argument for a motion for judgment non obstante, on the 
point reserved, défendants raised the point, upon certain testimony 
brought ont on cross-examination at the trial, that the said moneys, 
out of which the alleged preferential payment was made, were moneys, 
not belonging to Pierson individually, but, to a partnership, consisting 
of Pierson and a man named Stewart, and that being such, said 
moneys could not be administered as the property of the individual 
partner. As to this contention, the learned trial judge decided that, 
no notice of the point having been given by the pleadings, nor until 
the trial, and then only by such meager testimony as fell from the lips 
of two witnesses on cross-examination, it was made too late and could 
not then be considered. The motions for a new trial and for judg- 
ment notwithstanding the verdict, were refused, to which refusai ex- 
ceptions were duly taken. 

Upon the two assignments of error contained in the record, the 
argument of the plaintifîs in error bas been presented under three 
heads : . 

"(t) John W. Speckinan, as trustée in bankruptej' for George W. rierson in- 
dividually, bas no ri.elit to reeover partnership assets. 

"(2) Under the state of the record plaintiffs in error had the right to raise 
the question of the existence of a partnershi)) at the trial. 

"(3) The agreement ]uade in .7annar.v, V.)Q'.',, betweeu Sniedley Bros., George 
W. Pierson and Col. Heath, amomited to au équitable assignnient, and the 
subséquent payment of the money on Septeniber 22, 1903, did not niake it a 
preferential payment." 

We will consider first the last head, as presenting what seems t© us 
the most important question, and it is one which the learned trial judge 
said, in his opinion on the point reserved, constituted the defendant's 
chief reliance at the trial. Aside from the considération of the effect 
of section 3477 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3330] upon the assignment of claims upon the United States, it may 
be admitted that, if there had been a clear and unequivocal assignment 
to plaintiffs in error, whether in writing or by paroi, of a portion of 
the funds in the hands of Col. Heath, executed more than four months 
before the filing of the pétition in bankruptcy, and accepted and agreed 
to by Col. Heath, such an assignment would hâve been valid, and 
though the money covered by such assignment was paid within four 
months of the filing of the pétition in bankruptcy, it could not hâve 
been recovered by the trustée as a préférence. 

The order or assignment contended for in the présent case was not 
in writing. It is contended, however, that there was such a verbal 
arrangement between the bankrupt and the plaintiffs in error more 
than four months before the filing of the pétition in bankruptcy, as 
would constitute a valid équitable assignment. There is no évidence 
that Pierson at any time authorized Heath, the government agent, to 
pay the defendant's claim. The whole testimony bearing on this ques- 
157 F.— 52 
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tion is meager and jnconclusive, both as to what the arrangement be- 
tween Pierson and the plaintiffs in error, was, and as to the time and 
circumstances when and under which it was made. The testimony, 
as reUed upon by plaintiffs in error to establish this équitable assign- 
ment, is, in substance, as follows : 

Wm. H. Smedley, one of the défendants below, testifies : 
"TUe arrangement was made witli Col. Heath and Mr. Pierson. It was in 
tlie early part of 1903. We furnislied the material for this job, in 1901 and 
1902. It was ail conii)leted. We had one payment of $700, I think it was, in 
September, 1902. Immediately after the flrst of the year, as is our eustom, 
we toob; up this account and, in conversation with Mr. Pierson, he told me that, 
on account of certain delays, they had been held up in their payments and 
so on, and we would get the whole amount of our nioney at the time of settle- 
ment ; and he said that he would make some arrangement with Col. tleath 
to that etîect. 1 went to see Col. Heath, and he assured me about the amount 
of money they had, and said he would arrange I should be présent at the settle- 
ment and get whatever money was due." 

The date of this visit to Col. Heath is net stated. The same witness 
also testifies that he had conversations with Pierson in 1903, during 
the first of the year 1903, in which he stated that he "wanted to col- 
lect the balance due, and he assured me that this contract was held up 
— as I know it was — on account of material people being slow in de- 
livering material; and he assured me tliere was ample money and, 
at the final settlement, I should hâve the whole amount! And to con- 
firm that, he also arranged that I could see Col. Heath to verify any- 
thing he said^which I did — and Col. Heath verified what he said; 
told me the amount of money that was due him and agreed to notify 
me of the settlement, and arranged with me to be at the settlement." 
Franklin Smedley, the other partner of Smedley Bros., testifies : 

"Yes, we had a verbal agreement with him (Pierson) for sometime, that this 
bill against the arsenal would be paid at the final settlement." 

Col. Heath the government agent, testifies as to this settlement 
on the 23d of September, 1903, that he disbursed about $17,000 ; that 
Mr. Smedley was présent and three others, creditors of Pierson ; that 
the three other persons were paid upon written orders given by Pier- 
son several months before, but how long before, the witness could 
not State exactly. As to Smedley, he was asked if there were not some 
verbal arrangement made sometime prior, but what that verbal ar- 
rangement exactly was, the witness, on being interrogated, could not 
State. 

This is ail the testimony that has any bearing upon the contention, 
that there was an équitable assignment of a fund in Col. Heath's hands 
more than four months prior to the filing of the pétition in bank- 
ruptcy. It is évident that the arrangement which Col. Heath speaks 
of, as having been made sometime prior to the settlement with Smed- 
ley, was as testified to by William Smedley himself, viz. : 

"I went to Col. Heath and he assured me about the money they had, and 
said he would arrange I should be présent at the settlement and get what- 
ever money was due." 

It is only necessary to read this testimony to at once see how far 
short it is of establishing the essential éléments of an équitable assign- 
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ment. The whole arrangement, so-called, between Pierson and the 
Smedley Bros., was only an assurance on Pierson's part that he would 
be in funds sometime soon, at the final settlement with the g-overnment 
for what was due upon his contracts, and that at that settlement they 
should be paid the money due them. This was a mère promise on 
Pierson's part, and an assurance to his creditors of his ability to keep 
it, by pointing out when and from what source he would be able to 
pay. Col. Heath's testimony does not change the character of the ar- 
rangement, as thus interpreted, but merely shows a kindly disposition 
on his part to forward the arrangement, by assuring Smedley that Pier- 
son's statement as to the settlement to be made was true, both as to 
amount due and time of payment, and the further undertaking to no- 
tify Smedley of the settlement was that he might be présent to protect 
his interests. Certainly there is nothing in ail this to évidence an ap- 
propriation of the $5,000 paid by Pierson on September 22d, while 
in Col. Heath's hands, or of any undertaking by Col. Heath, or 
obligation imposed upon him with référence to said sum, to hold 
it, as belonging under an assignment to the plaintifïs in error. If 
there had really been a valid équitable assignment, it would not hâve 
been necessary for Col. Heath to hâve given notice to Smedley to be 
présent at the settlement, as the payment could not hâve been made by 
him, except wrongfully, to Pierson. As a matter of fact, the payment 
was made by a chèque to Pierson's order, and then, when it was be- 
yond Col. Heath's control, was indorsed by him to the plaintiffs in 
error. 

This testimony falls far short of evidencing the absolute appropri- 
ation by the assignor of the fund sought to be assigned, which is a fun- 
damental requisite of a valid assignment, nor is there any évidence of 
that surrender by the assignor of ail control over the fund that the 
law requires. A mère promise, though of the clearest and most sol- 
emn kind, to pay a debt out of a particular fund, is not an assign- 
ment of the fund, even in equity. To make an équitable assignment; 
there should be such an actual or constructive appropriation of the 
subject-matter as to confer a complète and présent right in the party 
meant to be provided for, even where the circumstances do not admit 
of its immédiate exercise. If the holder of the fund retain control 
over it, it is fatal to the claim of the assignée. "The transfer must be 
of such a character, that the fund holder can safely pay, and is compel- 
lable to do sô, though forbidden bv the assignor." Christmas v. Rus- 
sell, 14 Wall. 69, 20 h. Ed. 762. 

In the view taken, it is not necessary to consider the eflfect of sec- 
tion 3477, though it may well hâve been necessary to do so, had the 
éléments of an équitable assignment been présent in this transaction. 
That section déclares that ail "transfers of any claim upon the United 
States, or of any part or share thereof, or interest therein, whether 
absolute or conditional, and whatever may be the considération there- 
for, * * * shall be absolutely null and void, unless they are freely 
made and executed in the présence of at least two attesting witnesses, 
after the allowance of such a claim, the ascertainment of the amount 
due, and the issuing of a warrant for the payment thereof." We sug- 
gest, therefore, without deciding, that it would hâve been out of the 
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povver of Pierson to hâve put hîs claim against the United States be- 
yond his control and to make an effectuai appropriation of it, in whole 
or in part, to his creditor (Trist v. Child, 21 Wall. 441, 23 L,. Ed. 623), 
except by complying with the conditions of this law. 

We think, therefore, the court below was correct in its décision 
upon the point reserved, in refusing to grant, upon the ground stated, 
the motion for judgment, notwithstanding the verdict. 

As to the point made in argument of défendants' motion in the court 
below, and before us, that the plaintiffs in error had the right to raise 
at the trial the question of the existence of a partnership, we hâve 
only to say that the testimony in regard to it, as disclosed in the record, 
is extremely slight. It consists entirely of an answer made by Pierson, 
on cross-examination by counsel for the plaintiff-trustee. It is as fol- 
lows: 

"Q. Who kept your books, Mr. Pierson? A. My partner, E. J. Stewart." 

And in an answer by the same witness, when asked if he ever had 
the books, showing his financial condition, he saki: 
"I liad not. My partner always had the books." 

And Mr. Stewart, when cross-examined by couusel for plaintiff- 
trustee, said he was the gentleman spoken of by Mr. Pierson. 

Thèse statements, almost casual as to the manner in which they were 
made, were not followed up by counsel for the défendants. No fur- 
ther examination was made of thèse witnesses, as to the fact of part- 
nership, as to when it was formed, how long it existed, what were its 
terms and conditions, and as to vidiether, even if they were partners 
as to thèse contracts, Stewart was a partner as to the fund in Col. 
Heath's hands, or whether his interest in the same had been satisfied. 
The évidence of partnership, such as it is, does not show that the 
moneys received by the plaintiffs in error were partnership moneys, 
or partnership assets, nor was any inquiry made to show whether 
this conclusion of law by Stewart and Pierson. was correctly found- 
ed upon facts, whether there was such an agreement between them 
as constituted a partnership as to thèse funds, or whether the agree- 
ment, though called by them a partnership, might hâve been of a 
différent character. So far as the record discloses, no importance ap- 
pears to hâve been attached by counsel on either side to thèse state- 
ments, and as they were absolutely inconsistent, so far as the fund hère 
in question is concerned, with the other évidence in the case, we may 
well suppose that insistence upon them was not thought advisable. On 
the other hand, the testimony is overwhelming, that Pierson made the 
contracts with the government in his own name, and contracted with 
the subcontractors and suppliers of material in the same way, that his 
individual orders were accepted, and that money was paid him, both by 
the government agent and by the trustée, as one whose individual in- 
terest alone was involved, and Stewart, moreover, the alleged partner, 
assisted Pierson in obtaining the money in his own name from the 
trustée, on the distribution made by him, without any suggestion or in- 
timation of any partnership, or other interest therein. ît is very cer- 
tain that if there were a partnership, it had been carefully concealed, 
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and the trustée was in no position to know the facts, and cannot be 
brought within the rule that pleading or notice is not necessary against 
one wiio is in a better position to know the facts than the other party 
to the controversy. The défendants had better opportunity of know- 
ing the facts than the trustée in bankruptcy. Not only was there no 
pleading, or other notice of this alleged partnership, but the affidavit 
of défense, filed by the défendant, expressly ignores it, and among 
other things avers: 

"Tliat it is true that défendants, on or about September 22, 1903, received 
the sum of S-"i,00() from Jlaj. Ileatli, c-onnnandin}; tlie Frankford arsenal, whieh 
by previous arrangement tlie said George W. Pierson had agreed should be iiaid 
to défendants out of money due him for work at the Frankford arsenal." 

Again, farther on in the same affidavit, the appellants speak of the 
moneys as due to them for material furnished to the bankrupt, ''in 
performance of his contract for the érection of certain buikUngs at 
said arsenal, and in pursuance of an understanding previously made 
with the said George W. Pierson." 

Substantial justice and the absence of any pleading, or other notice 
given to the plaintiff of such a défense, forbid the question being en- 
tertained in the final disposition of the cause. Concurring, as we do. 
in the opinion expressed by the trial judge on this point, we cannot 
do better than quote his language : 

"The défendants seek to ralse another question of law upon the motion for 
judgmcnt. based upon the meager testimony ooneerning partnership o'f eue 
kind or another, which is said to hâve existed between the bankru])t and a 
man named Stewart. It is argued that the preferential paymont was made 
out of a fund that belonged to Stewart and the bankrupt as a firm, and there- 
fore that the plaintiff — who is trustée of Pierson alone, no pétition liaving beevi 
flled against the flrm — lias no riglit to recover in this action. In my opinion, 
however, this défense is made too late. It concerns the character in whieh the 
plaintiff sued, and in correct practice should hâve been made eariier in the 
cause, probably by plea in abatement, but no such plea was filed, and even 
under the libéral practice in Peimsylvania, it is impossible to overlook the fact 
that this défense was not referred to in the afBdavit of défense, or in the no- 
tice of spécial matter, which accompanied the gênerai Issue pleas. In consé- 
quence, the plaintiff had not notice of the point until the trial, and even then, 
as the record shows the defend.ints' chief reliance was upon the making of an 
équitable paroi assignnient early in 1903. I do not think, therefore, that the 
défendants should be allowed to take their chance of a verdict on the principal 
issue, and practieally to reserve the question of partnership, in order to use 
it in case of failure to maintain their principal contention successfully." 

The judgment below is therefore affîrmed. 



CHTOAGO, M. & ST. P. RY. CO. v. DOXALDSOX. 
(Circuit Court of Appeals, Eighth Circuit. November 20, 1907.) 

No. 2,476. 

RaILROADS— iNJUKÏ TO PEKSON AT CBOSSING— CONTRIBUTOKY NEGLIGENCE— 

Evidence. 

Plaintiff"s intestate was strvick by a train and killed while driving in 
the evening over a railroad crossing on a well-traveled village street. 
He was in full possession of his faculties, had resided in the vicinity of 
the crossing for many years, and was tlioroughly familiar with it. ïhe 
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traek was straight for a mile or more, the train, whlcli was on Its regn- 
lar time, was lighted, and the headlight burning and from any point with- 
in 50 feet of the track could be seen for a long distance. Beld, that con- 
ceding the alleged négligence of the railroad company, in that the train 
was running at excessive speed and failed to give the statutory signais, 
In the absence of exceptlonal conditions, the deceased was chargeable with 
contributory négligence In falling to see or heed the approach of the train, 
whieh precluded a recovery for his death. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 114-t- 
1149.] 

2. Same— Defeotive Cbossing. 

Evidence considered, and lielâ, not to sustain a verdict flnding that the 
death of a person killed by a railroad train while driving over a highway 
Crossing was due to hls being delayed or held on the crossing by reason of 
a defect thereln. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, § 1140.J 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Writ of error by the railway company to review a judgment obtained 
by Donaldson's administrator. 

F. W. Root, for plaintiff in error. 

David W. Parsons (Parsons & Bowler and A. B. Childress, on the 
brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. Plaintiff's intestate was killed in a collision 
at a railroad crossing over West Mill street, in the village of Dundas, 
Minn., about half past 5 of the evening of December 4, 1904. He was 
49 years of âge, and his faculties of sight and hearing were unimpaired. 
The Street, which is a well-traveled thoroughfare, runs east and west, 
and the railroad northeast and southwest through the village. The 
deceased had lived in Dundas about 36 years, and for many years in. 
the immédiate vicinity of the accident. He was thoroughly familiar 
with the crossing. On the occasion in question he was driving a span 
of horses hitched to a wagon on which was a hay rack with a load of 
wood. When last seen alive he was on the wagon. His course was 
westward on the street towards the crossing. The train came from 
the northeast. It was a regular passenger train, was on time, and 
had been running on the same schedule for seyeral years. The en- 
gine struck between the horses and the wagon, throwing the former 
on the west side and the latter on the east side of the track, thus indi- 
cating their probable position at the time of collision. The plaintiff 
charged that the company was négligent (1) in the failure of the 
engineer to give the statutory signais of the approach of the train; 
(2) in running through the village at an excessive speed ; and (3) in 
having a defective crossing. The défense was a déniai of négligence 
and an assertion of contributory négligence on the part of the deceased. 
At the conclusion of the évidence the company presented a request 
for a directed verdict, which was denied by the trial court. 

We will assume, without further considération, that plaintiff's evi-j 
dence, though noticeably slight, was sufficient to justify the jury in'' 
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finding there was négligence both in respect of signais and rate of 
speed and proceed to consider the défense of contributory négligence 
and in connection therewith the condition of the crossing. From the 
West Mill Street crossing the railroad track ran northeastward in a 
straight line for nearly a mile. The track was near the center of a 
broad right of way in which there were no obstructions preventing one 
from seeing an approaching train for a long distance. The testimony 
of the village blacksmith, plaintifï's first witness, may be accepted as 
fairly showing the distance the deceased could hâve seen up the track 
as he drove towards the crossing. The witness said, and he was not 
contradicted, that the corner of the picket fence at the northeast corner 
of West Mill Street and the railroad right of way (on the right of the 
deceased as he approached the crossing) was 58 feet from the center 
of the track. He, the witness, stood a foot or two inside of the fence 
corner. He sent a man up the track, and the point where he dis- 
appeared from his view was 792 feet from the crossing. He also testi- 
fied that with every step he took towards the crossing he could see 
further along the track. As the train approached the crossing on the 
evening in question, the headlight of the enginc was burning, sparks 
were being thrown from the smokestack, and the coaches were lighted. 
It was conclusively shown that there were no fixed obstacles preventing 
deceased whilst at any place within 50 feet or so of the track from 
seeing the lights of the train for a long distance. In the absence of 
exceptional conditions, the case would therefore fall within the rule 
of Northern Pacific v. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 h. 
Ed. 1014; Tomlinson v. Railway, 67 C. C. A. 218, 134 Fed. 233; 
Wabash R. Co. v. De Tar, 73 C. C. A. 166, 141 Fed. 932, 4 L. R. A. (N. 
S.) 352. An attempt was made to show that deceased might hâve been 
prevented from seeing by snow which was being blown about at the time. 
There was a little snow on the ground which was being occasionally 
raised by a northwest wind. The course of the wind was across the 
track, and, if deceased had looked in the direction of the train, it 
would not bave been in his face. A number of witnesses introduced 
by both parties testified to having seen the lights of the train at varions 
distances, ranging from 400 to 1,400 feet from their points of observa- 
tion. No witness who looked testified that snow prevented him from 
seeing excepting one, and he said that after he had turned a corner 
tie saw the headlight about 400 feet away. One of the plaintifï's wit- 
nesses who was looking in the teeth of the wind saw the lights of the 
train when it was about 1,400 feet away. The évidence upon this 
subject was so conclusive that there was no dispute for the décision 
of the jury. 

As to the condition of the crossing: A statute of Minnesota imposed 
upon railroad companies the duty to build and maintain good and suffi- 
cient crossings at ail points where their railroads are intersected by 
public highways. It provided that the planks next to the rails should 
not be more than 2i^ inches from the inside surface of the rails ; also, 
that the railroad companies should be liable for any damages resultitig 
from failure to comply with the law. Gen. St. Minn. 1894, §§ 2683, 
2685, 2686. It was shown at the trial that the sides of the planks 
of the crossing were in places as much as three inches from the inner 
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sides of the rails. It is contended that such condition was a proxî- 
mate cause of the accident, also that it explains why the ability of a 
traveler on the highway to see that a train was approaching did not 
serve to prevent the accident to deceased. To be more definite, it is 
contended that the condition of the crossing and évidence of other 
circumstances were sufficient to justify the jury in finding that the foot 
of one of the horses driven by deceased was caught in a space betvveen 
a plank and a rail, and so delayed his movement that the collision oc- 
curred. A bent horseshoe was presented to the jury. One of the 
plaintifï's witnesses testified that on the morning after the accident 
he saw it lying beside the track but did not pick it up. There was 
testimony that a shoe was missing from the right hind foot of the off 
horse, and that the nail holes in its hoof were enlarged as though a shoe 
had been torn therefrom. There was no other proof that there had 
been a shoe on the hoof just before the collision and no other proof that 
the particular shoe came from a horse driven by deceased. A witness 
testified that a week or 10 days after the accident he noticed that a 
sliver was missing from one of the planks next to the rail on the west 
side of the crossing, and that it had the appearance of having been re- 
cently torn away, and that at that point the side of the plank was three 
inches from the rail. This was ail of plaintiff's proof upon that subject. 
There was no other évidence showing when the sliver was torn from 
the plank, or how it was torn, or if by a horse, then whose horse, and 
under what circumstances. As against this, the président of the village 
council testified that he and a number of others were at the crossing 
on the morning after the accident, and when some one queried whether 
one of the horses could hâve been caught in the space between the, 
planks and rails he made a close and thorough investigation, and that 
no such sliver as that mentioned had then been torn away. A section 
hand of the company, also présent, made a similar investigation, and 
took measurements of the plank, and he testified that no sliver was 
missing. The engineer of the train testified that, though his position 
was on the right or west side of the engine, he noticed a few seconds 
before the collision the horses moving upon the track, and that they 
were in motion when the engine struck them. We are of the opinion 
that the finding that the movement of deceased was dela3'ed or pre- 
vented by a defective or insufficient crossing was the resuit of surmise 
or spéculation, and that it lacks that support of substantive proof and 
fair and reasonable inferences therefrom which alone justifies a verdict 
imposing a responsibility for damages. The jury inferred that the 
horse was fully shod when it went upon the crossing, and that the 
shoe produced came from the horse. Possibly thèse inferences were 
permissible in view of the évidence, but it was a mère guess that the 
horse's hoof was caitght in a space between a plank and a rail ; that it 
was so caught before the collision and therefore contributed to the col- 
lision ; that the loss of the shoe was not the resuit of the collision itself 
without regard to a space between a plank and a rail ; that the missing 
sliver had some connection with the accident ; that it was torn from a 
plank in the crossing immediately before or at the time of the collision 
and not afterwards; and, therefore, that the deceased, having an un- 
obstructed view of the track for a long distance, attempted to cross 
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when he had sufficient time to do so but was delayed by a defective 
Crossing unti! the train came up. We thinlc the verdict rests too largely 
on conjecture. Patton v. Railvvay, 179 U. S. 658, 21 Sup. Ct. 275, 
45 L. Ed. 361. 

The judgment is reversed and the cause remanded for a new trial. 



OWEN V. GILES et al.» 

(Circuit Court of Appeals, Eiglith Circuit. November 22, 1007.) 

No. 2,528. 

1. Courts— FEDERAL Couets— Pbocedure— Appeal and Ef;rob— Assignment 

OF EuTiORS. 

Uuder the practice In the fédéra! courts, a motion for new triiil la ad- 
dressed to the discrétion of tUe trial court, îiikI the conti^uts thereof do 
not limit nor affeet (lie matters that may be enibniced iu an assignruent 
of eri'ors in an apiiellate court. 

2. OoNTRACTS — CoKSTRucTioN— Time as of tue E-ssence of tue Contkact. 

Although a confract floes not expressly so iirovkle, tiriie tiiay nevertJie- 
less be of the esseuee when otUcr conditions inanifest its luiiiortance. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 11, Contracts, §§ 
93S-941.] 

S. Same— Contkact ï'oiî Railroad Construction. 

Défendants entcrod into subcontracts with plaintifTs, \^bo were thcm- 
selves subcontractors, for doing a portion of tho fti-adinj; woric lu tbe 
constniction of a railroad. Tbcir contracts spooUiod tbe timo wbcn the 
work sbould be conipleted, and other j)ortions of the woi'k «aited on such 
completion. Tliey were furnishcd a siibstaiitial copy of tbe contract be- 
twecn plaintiffs aiid the principal eontractor. showing the oliligatioiis and 
relations of iilaintilTs, as well as the discrofionary power resorred by the 
railroad conipany to take the work out of plaintiffs' hands for default in 
completion or slowness In performance, and to complète it at plaintiffs' 
expense. JlcH, that tbe time speciflod for completion was of tbe e.«;senee 
of défendants' contracts, and that such time baving expired with a sub- 
Ftnntia! part of tSie work uncompleted, wbereby the eom[iaiiy becanie en- 
tltled to coiDplete it at plaintiffs' espense, plaintiffs had tbe right for tbeir 
own protection and withont défendants' consent. eit!)er by tbenisolves or 
through the company, or the principal eontractor with tbeir couseut, to 
put a force on the work to assist In its completion, and to charge defcmd- 
ants with the actual cost of such work to them. 

[Ed. Note. — For cases in point, see Cent. Dig. roi. 11, Contracts, | 1388.] 

4. Same— IjAW Governino. 

A statute of the state In wbloh an action Is tried, providing that time 
Is not of the essence of a contract uniess by Its ternis expressly so pro- 
vidcd, bas no apidication wbere tbe coutract In suit was made and to be 
performed iu anotlier state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, §5 
724-72G.] 

In Errer to the Circuit Court of the United States for the District 
of South Dakota. 

This was an action by Owen Bros, against Gîles and Glassle to recover 
moneys paid other parties to complète contracts wbich défendants bad under- 
taken to perfôrin. Tbe trial resulted in verdict and judgjaent for défend- 
ants, wbich this writ of error is brouglit to review, The material facts are as 
follows: The Chicago, Milwaukee & St. Paul Knllway Com[tany contracted 
with Mcintosh Bros., railroad contractors, fur tlie construction of a tine of 

*Rehearing denled February 15, 1908. 
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road In îowa. Mcintosh sublet a portion of Uie work (earth work for the 
roadbed) to the plaintiffs. The plaintiffs then subiet to défendants two dis- 
tinct portions of the work whieh they had contracted with Jlcintosh to do. 
ïhe first eontract between plaintiffs and défendants, dated September 27, 1901, 
was ruade as follows : The plaintiffs wrote défendants, inclosing a copy of 
their eontract with Mcintosh, with slight changes in priées, etc., to adapt the 
pertinent parts of it to the matter in hand, and proposed to sublet to défend- 
ants a part of the work. It was stated in the letter that défendants, if they 
accepted the proposition, were to assume and perform "ail conditions, promises, 
guaranties, covenants, obligations, liabillties, and forfeitures" of the Mcintosh 
eontract. The défendants accepted the proposition. The document inclos^d 
in the letter was in form the ordinary raiiroad construction eontract, and it 
covered other work than earth excavation, as, for instance, bridges and cul- 
verts. The form of eontract inclosed contained the following provisions : "The 
contracter further agrées to commence said work within twenty days from the 
date hereof and to prosecute said work with such forces and means as will, 
in the opinion of the chief engineer of the railway company, insure the com- 
pletlon thereof on or before August 1, 1902" ; also "the railway company may, 
however, if it so elects, do grading with it» own forces and outttts where, in 
the opinion of its chief engineer, it is impracticable for the contracter to do 
the work" ; also that, if in the opinion, of the chief engineer the contracter 
failed to comply with any of the stipulations to be perfermed by him, the rail- 
way company should hâve the right, by Its gênerai manager, te cancel the eon- 
tract and déclare it void ; also that, if the contracter should at any time neglect 
or refuse to pregress with the work as fast (in the opinion of the chief en- 
gineer cemmunicated te him in writing) as might be necessary for its eomple- 
tien by the time specilied, the railway company might, by its gênerai manager, 
déclare the eontract abandened and forfeit the amounts retained from monthly 
estimâtes, or that the company might, at the option of its gênerai manager, 
employ others to exécute any part of the work, charge the cost to the contract- 
er, and deduct the same from retained percentage or from any payment that 
should beeome due on former or subséquent estimâtes. This last provision 
seems by its terms to apply to cases where the contractor is net already in 
default, but the chief engineer is of the opinion he will net complète the work 
within the time prescribed. It was also provided that the chief engineer might 
delegate his authority to assistants and inspectors. 

The second eontract, dated July 3, 1902, covered another portion ef plain- 
tiffs' work. It did net expressly embody and contained ne référence te the 
Mcintosh eontract as was tlie case with the first eue. It was specilically pre- 
scribed in the second eontract that the work embraced therein should be cem- 
pleted October 1, 1902. The évidence tended to show that on August 1, 1902, 
but abeut ene-third of the work under the first eontract was cempleted, and 
on October 1, 1902, abeut ene-half ef the work covered by the second eontract 
was completed. During the summer ef that year the local engineer of the 
railway company, its division engineer, Mcintosh, the principal contracter, 
and the plaintiffs urged défendants to inerease their force of men and teams. 
On September 13, 1902, the division engineer wrote to Mcintosh, advising him 
that no woi'k was being done between certain stations covered by défendants' 
subcontraet, and that, unless forces were put upon the worlj at once, it would 
not be finished by eontract time. Mcintosh was directed to take the matter 
up with the subcontractors, and hâve the forces increased as soon as possible. 
About October 1, 1902, some witnesses say a few days before and others a few 
days afterwards, Mcintosh, with plaintiffs' consent, put upon the work covered 
by défendants' two contracts a force of men, teams, and tools, and thereafter 
work was done by them alongside and with défendants' eutflt until the two 
contracts were completed January 13, 1903. There was évidence tending to 
show that the additienal force was put upon the work with défendants' con- 
sent; also évidence that it was against their protest. The additional work 
dene to hasten the completion of tlie contracts was terniod "force work," as 
distinguished from that done bj' the défendants. The cost of tlie force work. 
and we include therein that done by a contractor named Cuddington, was paid 
by Mcintosh, and charged to plaintiffs at rates that were reasonable and usual 
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for the season. It was not shown by plaintiiïs that tlie letter of direction f rom 
the division engineer to Mcintosh was convoyed to défendants. Wlieu tlie en- 
tire worlî that sUould hâve been done by défendants was completed and nieas- 
ured up, it was found that at contract rates it came to $18,873.92. There had 
been paid to défendants as the work progressed $15,410.74. There was pald to 
Cuddington for force worlc |2,673.20, and by Mcintosh for other œen and 
teams $10,532.26, maliing a total paid to défendants and for assistance in 
completion of the contracts of $28,616.20, a balance of overpayment, as is 
clalmed by plaintlffs, of $9,742.28. Though there is some confusion in the 
figures, It will do to say that plaintiffs sought to recover the excess of pay- 
ments over contract price. There was another cause of action upon a promis- 
sory note for $400, the défense to which was payment. At the trial of the 
case there was practically no dispute as to the amount the total work came 
to or as to the varions payments to défendants and others on account thereof, 
excepting that it was claimed that in the settlement of the force work account 
between Mcintosh and the plaintiiïs the latter were allowed a rebate in a sub- 
stantial sum. In the complaint the plaintiiïg set forth the facts concerning 
the contracts, the failure of défendants to complète within the contract periods, 
the doing of the force work, that défendants consented thereto, the various 
amounts and their payment. At the conclusion of the triai, the case hat! 
taken such a turn that it was practically submitted to the jury upooi the ques- 
tion whether défendants had consented to or protested against the doing of 
the force work, and upon rhat question the jury found for défendants. They 
also found, as directed by the court, that the note for $400 had been paid. 

H. C. Brome (A. H. Burnett and J. W. Fowler, on the brief), for 
plaintiff in error. 

Thomas W. LaKleiche (A. J. Plowman, on the brief), for défend- 
ants in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

I-IOOK, Circuit Judge (after stating the facts as above). The mo- 
tion for a new trial and the assignment of errors need not be compared. 
Under the practice in the courts of the United States the former is 
addressed to the discrétion of the trial court, and the contents there- 
of do not limit or otherwise afifect the matters that may be embraced 
in the latter. The court instructed the jury in substance that, if they 
found that the additional forces went upon the ground covered by 
défendants' contracts and performed the "force work" against the will, 
protest, and consent of défendants, the plaintiffs were not entitled to 
recover sums paid on account thereof. To this instruction there was 
an exception. It was claimed that during the trial plaintiiïs abandoned 
their right to recover as upon express contract, and elected to rely 
wholly upon an implied contract of défendants to pay for services 
performed at their request. Some observations of the trial court ap- 
pearing in the record tend to support this contention. We do not 
think, however, plaintiffs intended to waive their right to insist that 
under the contracts they could lawfully enter upon the ground with 
extra forces and complète the work after défendants made default. 
The supposed élection whereby plaintiffs abandoned their right of 
recovery excepting upon the theory finally submitted to the jury oc- 
curred at the close of their évidence, yet it appears défendants did not 
confine their own évidence to a déniai that they consented to or re- 
quested that the force work be done. On the contrary, their défense 
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was addressed to both aspects of the case; for instance, they intro- 
duced évidence that they had never received a written opinion from 
the chief engineer that their work was not progressing fast enough, 
also évidence of weather conditions by which it was sought to excuse 
their delay in fînishing the woric within the time limited. Those mat- 
ters were without relevancy to a case within the narrow limits con- 
tended for. Again, at the close of ail the évidence, the trial court 
said that, were it possible to ascertain from the proof the number of 
yards of force work for which défendants received the contract price, 
he would hold the plaintiiïs would be entitled to recover therefor. 
Such a recovery would not dépend upon défendants' consent to or 
request for the force work. Whilst the court was instructing the jury, 
plaintiffs' counsel definitely directed its attention to their position that 
under the contracts they had a right to take possession of the work. 
After the instructions had been given, the}- again asserted their posi- 
tion by excepting to the part wherein the court said there could be 
no recovery if the force work was doue "against the will, protest, or 
consent of défendants." We think it quite clear from the remarks of 
the court that had it been of the opinion, as we are, that time was of 
the essence of défendants' contracts, it would not hâve instructed the 
jury as it did. 

The time for completing the first contract expired August 1, 1902. 
The provision in that contract for the action of the engineer was de- 
signed as a coercive measure, and to insure the doing of the work 
within the time stated. It was not intended that défendants' time 
should be prolonged indefinitely if the engineer failed to indicate the 
number of men and teams to be employed. The first contract was 
not completed in time, nor was it finished on the Ist of the following 
October. The second contract expressly provided the work there- 
under should be donc by October 1, 1902 ; but much remained un- 
finished on that day. Winter was approaching, and plaintiffs were 
justified in believing that, if left to themselves, défendants would not 
finish until well along in the following year. Under thèse conditions, 
what were plaintiffs to do? Was time of performance so of the es- 
sence of the contracts that plaintiffs were entitled to proceed as for 
a default and forfeiture, take possession of the ground, and complète 
the work? If this was their right, they could avail themselves of the 
acts of Mcintosh and Cuddington which were in their interest and with 
their consent. It would be as though the force work had been done 
by plaintiffs themselves. Though a contract does not expressly so 
provide, time may nevertheless be of the essence when other condi- 
tions manifest its importance. In the case at bar definite times for 
completion were expressed in the contracts. The contracts pertained 
to a work in which the différent stages of progress wait upon each 
other, and in which the order of completion cannot be reversed. De- 
fendants received what was substantially a copy of the contract be- 
tween Mcintosh and the plaintiffs, and therefore knew plaintiffs' re- 
lations and obligations to others, as well as the wide discrétion re- 
served by the railway company to take the work ont of the hands of 
plaintiffs, not alone for default in contract, but also for mère slothful- 
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ness of opération. Défendants knew that the conséquences of their 
own lack of progress, even before the time fixed for completion, could 
be visited npon the plaintiffs and plaintiffs' entire contract finished with 
the forces either of the company or of others, as the company might 
elect, and the cost charged to plaintiffs. The character of the work, 
its connection with other parts of the gênerai work, the relations of 
plaintiffs to the original contracter and the railway company, the haz- 
ard of loss plaintiffs were subject to for failure of défendants to speed 
their work and meet their engagements, the fixing of time for comple- 
tion, ail indicate that it was not intended that défendants should hâve an 
indefinite period for the doing of their work, but, on the contrary, 
that time was of importance, and that the time specified was of the es- 
sence of the contract. This construction applies as well to the second 
contract which was made with knowledge and in view of the same con- 
ditions. Wood V. Toliet Gashght Co.. 49 C. C. A. 427, 111 Fed. 463 ; 
Philips, etc., Co. v.'Seymour, 91 U. S. 64G, 651, 23 L. Ed. 341; Fitz- 
gerald V. Hayward, 50 Mo. olG ; Warren v. Bean, 6 Wis. 120. 

On October 1, 1902, a substantial part of the work remained un- 
finished. The railway company by its gênerai manager was entitled to 
déclare the contract at an end. The provision of the first contract for 
a written opinion of the engineer and its communication to the contract- 
er applied only to a case of lack of progress before the time for com- 
pletion arrived, a case in which the engineer thought the work would 
not be completed within the specifîed period. That is not this case. 
ITere the time had expired, the work was not done, and no communica- 
tion of the engineer's opinion in writing was necessarv. As betwecn 
plaintiffs and defcntlants, the former were in a 'sense owners, and un- 
cler the circumstances it was their right for the protection of their own 
interests to take possession of the ground and finish up the work at the 
expense of défendants. Philips, etc., Co. v. Sevmour, supra: Cham- 
]5lain Construction Co. v. O'Brien (C. C.) 104 Fed. 930 ; Wyckoff v. 
Taylor, 13 App. Div. (N. Y.) 240, 43 N. Y. Supp. 31. In Philips, etc., 
Co. V. Seymour, the Suprême Court said : 

"If the bnilder bas done a large and valuable part of the work, but yet bas 
failed to complète the whole or any spécifie part of the building or structure 
within the time limited by his eovenaut, the otlier party, whou that time ar- 
rives, bas the option of al)andoning tbe contract for such failure, or of per- 
mitting the party in default to go on." 

That défendants' men remained and worked with those who per- 
formed the force work and thereby lessened their loss does not aller 
the resuit. If plaintiffs had the right to treat défendants as being in de- 
fault and to finish the work themselves or to authorize others to do 
so, it is immaterial that défendants objected. The right of recovery 
for the force work is based tipon the breach of covenant to do the 
work within the prescribed time, and défendants' objections after breach 
do not impair it. 

Some other matters require notice. The contracts were made and 
were to be performed in lowa. Therefore the South Dakota statute 
that time is not of the essence of a contract, unless by its terms express- 
ly so provided, does not apply. In plaintiffs' settlement for the force 
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work they were allowed a rebate. They should hot recover from dé- 
fendants more than they actually paid. If plaintiffs credited themselves 
and charged défendants with the amount of the $400 note sued on as 
a payment on the work, and settlement was made on the statement of 
account showing the same, the note has been paid, and plaintiffs can- 
not again hâve the benefit of it. 

The judgrnent is reversed, and the cause remanded for a new trial. 



CHICAGO, B. & Q. RY. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Elglith Circuit November 8, 1907.) 

No. 2,4S4. 

1. CABKIERS— INTEESTATE COMMERCE—EEBATES. 

It is not essential to tlie commission of the offense of giving a concession 
from a tlirough rate over Connecting Unes of railroad, uuder the Ellcins Act 
of February 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St Supp. iwr, p. 
880J, that the rate be a joint one established by ail of the carriers and pub- 
lished and flled with the Interstate Commerce Commission. If an Initiai 
carrier accepts trafBc for transportation, and issues its bill of lading over 
a route made up of Connecting roads for which no joint through rate has 
been publlshed and flled with the commission, the lawful rate to be charg- 
ed is the sum of the established local rates publlshed and filed by the in- 
dividual roads ; or if there is a local rate over one road and a joint rate 
over the others for the remainder of the route, ail publlshed and flled 
with the commission, the lawful through rate to be charged is the sum of 
the local and joint rates. , 

2. Same— CoNNECTiNa Cabriees— Common Abeangement fob Theough Ship- 

MENTS. 

In the concert of action, in the successive receipt and movement of trafflo 
by Connecting carriers under through bills of lading for continuous car- 
riage, is manifested the common arrangement contemplated by the Inter- 
state commerce laws, and no préviens formai contract ia necessary to bring 
the carriers under the provisions of the law. 

3. Same— INDICTMENT fob Giving Rebatesi— Sufficienoy. 

An indictment charging an Interstate carrier with giving a concession 
whereby a shipper secured through transportation of property between two 
points at less than the lawful rate is not insufflcient because it does not aver 
the through rate, where it states the amount of the concession and that 
it was given from the lawful rate over a certain part of the route, which 
rate is also given. 

4. Same— Rebates— Efpect of Contract with Shippee foe Stated Time. 

The acceptance by an initial carrier of a through shipment to be carried 
at less than the lawful rates is not reudered lawful by the fact that such 
carrier had a contract with a Connecting carrier whose Une formed a part 
of the through route that the latter would not Increase its rate during a 
certain time and on the faith of such contract made a gimilar contract with 
the shipper, where in tlie meantime the Connecting carrier had in fact 
publlshed and filed with the commission a new schedule increasing the 
rate. 

In Error to the District Court of the United States for the Western 
District of Missouri. 
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Haie Holden and O. H. Dean (O. M. Spencer, W. D. McLeod, and 
H. C. Timmonds, on the brief), for the plaintiff in error. 

A. S. Van Valkenburgh, U. S. Atty. (Leslie J. Lyons, Asst. U. S, 
Atty., on the brief). 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The Chicago, Burlington & Quincy Rail- 
way Company was indicted, convicted, and fined for violations of the 
amendment to the interstate commerce law, commonly known as the 
"Elkins Act" (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. 
St. Supp. 1907, p. 880]), in giving to certain packing companies con- 
cessions trom established rates of transportation between Kansas City, 
Kan., and New York City and lloboken, N. J., on packing-house 
products destined for export. In Armour Packing Co. v. United 
States, 82 C. C. A. 135, 153 Fed. 1, we affirmed judgments against the 
packing companies for receiving the concessions which the Burlington 
Company is charged with giving. Most of the contentions of the Bur- 
lington Company in the case at bar may be disposed of by référence 
to the opinion in the Armour Case. We there held (1) that the act of 
Congress applied to transportation within the United States of prop- 
erty in foreign commerce, though being carried under a through bill 
of lading from the point of origin within the United States through 
the port of transshipment to the foreign destination. (2) Though 
property is destined for export to a nonadjacent foreign country the 
rate or rates of transportation from the point of origin within the 
United States to the port of transshipment, if separable from the 
through rate, are within the act of Congress, and must be published and 
filed with the commission, and that a concession in respect thereof is 
a violation of the law. That this is so although the rate specified in 
the bill of lading is one through rate to the foreign destination made 
up by the initial carrier by combining the rate or rates from the place 
of origin to the port of transshipment with the cost of océan carriage. 
(3) That as so construed the act of Congress is not in contravention 
of paragraphs 5 and 6 of section 9 of article 1 of the national Con- 
stitution, providing that "no tax or duty shall be laid on articles ex- 
ported from any state," and that "no préférence shall be given by any 
régulation of commerce or revenue to the ports of one state over those 
of another." (4) That the giving or receiving of a concession in viola- 
tion of the Elkins act whereby transportation is thereafter obtained is 
a continuing offense, and a prosecution therefor may be maintained in 
any jurisdiction through which the transportation is conducted. There- 
fore, though the shipments in question originated in Kansas, the 
prosecution was maintainable in the Western district of Missouri, 
through which the property was transported at the unlawful rate. 
(5) That it is nevertheless an offense though the concession was from 
a component part of a single through rate. (6) That a contract be- 
tween a carrier and a shipper that a rate then lawful should be main- 
tained for a fixed period must yield to a subséquent increase of the rate 
by the carrier and the publication and filing thereof with the commis- 
sion in accordance with the act of Congress, otherwise the equality 
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soiight by tlie law would be frustrated, and advantage would rest with 
those who were secretly favored or were diligent to make private con- 
tracts with carriers. (7) That no device in the sensé of a pretext or 
artifice, such as false billing, classification, weighing, or the hke, is 
essential to the giving or receiving of a concession contrary to the 
Elkins act. The phrase "by any device whatever" found in section 1 
of the act means "directly or indirectly, in any vvay whatever." (8) 
That an intent to commit an offense of this cliaracter is shown by a 
conscious, intentional doing of that which the law prohibits. 

There remain to be considérée! some questions which were not in- 
volved in the Armour Case. It is contended by the Burlington Com- 
pany that the indictment did not charge a public ofïense, in that it 
failed to allège any joint tariff or any published schedule of joint tar- 
iffs from Kansas City to New York or elsewhere, and failed to allège 
what, if any, the rate was between those points. The first count of 
the indictment may be taken as fairly illustrating the point of this 
attack. It sets forth that the Burlington Company was a railroad cor- 
poration engaged in the transportation of property from Kansas City, 
Kan., to New York City, under contra cts, agreements, and arrange- 
ments with Connecting railroads, including the Toledo, St. Louis & 
Western, the New York, Chicago & St. Louis, the Lehigh Valley, and 
the Grand Trunk Western, and was therefore a corporation commun 
carrier subject to the Interstate commerce act and the acts amendato- 
ry thereof : that on August 17, 1905, the Armour Packing Company 
delivered 50 tierces of lard, weighing 31,567 pounds, to the Burling- 
ton Company at Kansas City, Kan., for transportation by it and its 
Connecting railroads through and beyond the Western district of Mis- 
souri to New York City, for export, and that the same were so trans- 
ported ; that there had theretofore been filed by the Burlington Com- 
pany and its Connecting railroads with the Interstate Commerce Com- 
mission as required by law. "certain tarifïs and rates and certain joint 
schedules, tarifïs and rates shovving the légal rates and charges estab- 
lished by the said common carrier and its said Connecting railroads 
and in force at the time upon their said routes"' ; "that said tariffs and 
rates and joint tarifïs and rates for that part of said routes from the 
Mississippi river, that is to say, from East St. Louis in the state of 
Illinois, to New York City," were made, published, and filed by the 
said Connecting railroads, aod that the Burlington Company in respect 
of such shipments "was a party to and bound by the rates and sched- 
ules and joint tarifïs and schedules published and filed by said Con- 
necting railroads" ; that said rates and schedules and joint rates and 
schedules "showed that the légal rates and charges established for the 
transportation of said property over said Connecting Unes of railroad 
for that part of the route lying east of the Mississippi river to New, 
York City" was 35 cents per hundred pounds but that the Burlington 
Company unlawfully gave to the Packing Company a concession of 
1'^ cents of said rate for that part of the route east of the Mississippi 
river upon every hundred pounds of the property so transported, 
whereby the transportation from Kansas City to New York City was 
at a rate of 12 cents per hundred pounds less "than the rate named in 
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the tariffs and schedules and joint tariffs and schedules published and 
filed" with the commission. 

It is true that there Ib no averment in the indictment of a throug'h 
joint rate from Kansas City to New Yorlc. Indeed, the inference 
from the language used is that there was no such rate, and that 
what was claimed by the government to be the lawful through rate 
was a combination of the rates that had been established over the 
component sections of the entire route. It is not essential to the com- 
mission of the offense of giving a concession from a through rate 
over Connecting Hnes of railroad that the rate be a joint one estabhshed 
by ail of the carriers and published and filed with the commission. If 
an initial carrier accepts traffic for transportation and issues its bill 
of lading over a route made up of Connecting roads for which no joint 
through rate bas been published and filed with the commission, the 
lawful rate to be chargea is the sum of the established local rates pub- 
lished and filed by the individual roads; or if, as was the case hei'e, 
there is a local rate over one road and a joint rate over the others for 
the remainder of the route, ail published and filed with the commission, 
the lawful through rate to be charged is the sum of the local and joint 
rates. By failing to establish or concur in a joint through rate for 
traffic accepted for interstate transportation, each participating car- 
rier impliedly asserts that the rate which it bas duly established, pub- 
lished, and filed for its own line shall be a component part of the 
through rate to be charged. It is compétent for carriers, if conditions 
justify it, to make their proportions of a through rate less than the 
local charges upon their own lines, but in doing so they should ob- 
serve légal niethods, and if no action to that end is taken they in ef- 
fect adhère to the rates established, published, and filed by them as 
applying not only to local but to through traffic. The initial carrier 
which receives traffic and issues a bill of lading to ultimate destina- 
tion should be held to bave done so in view of the only rates which its 
connections are authorized by law to charge. This principle was 
recognized by the commission as early as March 33, 1889 (3 Interst. 
Com. Com'n R. 656), when it said: 

"When no other tariff is filed, the rates on trafflc oarried over or upon more 
than one line will be the sum oï the local rates of the individual roads, or of 
local and joint rates, as the case may be." 

By routing and billing the traffic over the Connecting lines the initial 
carrier adopts and is bound by their lawful rates. In the concert of 
action, in the successive receipt and movement of the traffic by the Con- 
necting carriers under through bills of lading for continuons carriage, 
is manifested the "common arrangement" contemplated by the act of 
Congress. No previous formai contract is necessary to bring the car- 
riers under the provisions of the law. Thus, in Cincinnati, etc., Rail- 
way v. Interstate Commerce Commission, 162 U. S. 184, 16 Sup. Ct. 
700, 40 L. Ed. 935, it was held that the arrangement constituting par- 
ticipation by a local carrier in interstate commerce is effected by its re- 
ceipt and transportation of interstate traffic under through bills of lad- 
ing. In United States v. Wood (D. C.) 145 Fed. 405, there were ship- 
157 F.— 53 
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ments 6f îfon pipe under through bills of lading frotn points in Penn- 
sylvania and New Jersey to Winnipeg, Canada. The route was over 
the Philadelpbia & Reading and Baltimore & Ohio Railroads from the 
points oi origin to the Great Lakes, thence by water carrier to Duluth, 
Minn., and thence by the Great Northern Railroad and its connections 
to destination. No through joint rate had been published or filed for 
the entire route, but there had been pubhshed and filed by the first 
two railroads and the water carrier a joint rate from the initial points 
to Duluth, and by the Great Northern and its connections a joint 
rate from Duluth to Winnipeg. It was held that the lawful through 
rate was the sum of the two joint rates, and that eàch carrier which 
accepted and transported the traffic under through bills of lading at a 
through rate participated therein and was bound thereby. The doctrine 
was reasserted bv the same court in United States v. Camden Iron 
Works (C. C.) 150 Fed, 214. 

The failure to specify the thi-ough rate from Kansas City to New 
York did not render the indictment bad. It is specifically charged that 
a concession was given whereby the Packing Company secured trans- 
portation of its property from Kansas City to New York at a rate 13 
cents less than the lawful rate, and it was definitely pointed out that 
the concession was given and received in respect to that part of the 
through route lying east of the Mississippi river, the lawful rate there- 
f or being specified and also the amount of the concession. In our opin- 
ion this was sufficient. The indictment disclosed ail the éléments of 
the offense, and it was sufficiently definite to apprise the accused of 
the charge it had to meet and to protect it from a second prosecution. 

It is also contended that the évidence was insufficient to warrant con- 
viction. The f ollowing f acts were undisputed : The route of the ship- 
ments was from Kansas City to St. IvOuis via the Burlington Railroad, 
thence via the Toledo, St. Louis & Western Railroad to eastem connec- 
tions, thence by one or more of those connections to New York City or 
Hoboken, N. J., and thence by océan carrier to foreign destination. 
Contracts for the océan carriage were made by the packing companies 
direct with steamship companies, and then turned over to the Burling- 
ton Company, which added the rate fixed in the contracts to the rate 
made by it from Kansas City to the seaboard. When the shipments 
were made the Burlington Company had in force a rate, filed with the 
commission, from Kansas City to St. Louis, of 131/2 cents per hundred 
pounds "when destined east of the Indiana-IUinois state Une." By 
the very terms of the tariff sheet this rate was applicable to the ship- 
ments in question. At the same time the Toledo, St. Louis & Western 
Company had in force and filed with the commission a rate of 35 cents 
over its Une and eastern connections from St. Louis to New York City 
and Hoboken. The Burlington Company had not joined in the making 
of this latter rate, nor had it filed a concurrence with the commission. 
It did, however, hâve in force the same rate over its own line through 
Upper Mississippi points and over the same eastern connections of the 
Toledo, St. Louis & Western. No joint through rate from Kansas 
City to New York and Hoboken over the route taken by the shipments 
in question had been filed with the commission. The sum of the two 
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rates — that is to say, from Kansas City to St. Louis and from St. 
Louis to the seaboard — was 48y2 cents. In this state of affairs the 
Burlington Company received the traffic at Kansas City, routed it over 
the Hnes of road mentioned, issued a through bill of lading at a single 
through rate of 33 cents (excluding the contract rate for océan car- 
riage), or 15% cents less to the seaboard than the sum of the rates 
which the participating carriers could lawfuUy charge for ' carriage 
over their respective parts of the route. The Burlington Company 
collected from the packing companies the entire charge for through 
transportation. It is contended by the Burlington Company that it 
did not participate in the rate east of St. I^uis, and that it was not' 
bound thereby. What we hâve already said upon this subject, in con- 
sidering the sufficiency of the indictment disposes of this contention. 

The .shipments in respect of which the offenses were charged to 
hâve been committed were made between August 16 and September 
19, 1905. On June 17, 1905, the Toledo, St. Louis & Western Com- 
pany and its eastern connections had in force between St. Louis and 
New York City and Hoboken a published and filed rate of 2'à cents. 
The Burlington Company claims that it secured a contract from an 
authorized représentative of those companies not to increase the ratç 
during the remainder of the year. It will be assumed for présent pur- 
poses that the proofs sustain the claim. Relying upon the maintenance 
of this rate, it thereupon contracted with the packing companies to 
transport their products over the route mentioned until December 31, 
1905, at a through rate from Kansas City of 33 cents. It will also 
be assumed that the Burlington's established rate to St. Louis plus the 
23-cent rate thence to the seaboard exactly equalled the 33-cent rate 
quoted the packing companies. It may be observed in passing that 
thèse contracts do not appear to hâve been published or filed with the 
commission. On July 25, 1905, the Toledo, St. Louis & Western Com- 
pany by filing with the commission a supplément to its schedules and 
tariiïs raised the rate from St. Louis to the seaboard from 23 to 35 
cents, effective August 7th, and whilst the latter rate continued to be 
the one shown by the records of the commission the Burlington Com- 
pany continued to accept and route the traffîc from Kansas City to 
the seaboard at the 33-cent rate. It now contends that its contract with 
the roads east of St. Louis for the maintenance of the rate of 23 cents 
over their lines was a lawful one, and that it could not be afïected in 
its relations with the packers and its duties to them by an abandon- 
ment of the contract to which it did not assent. This is substantially 
the question determined in the Armour Case. There the packing com- 
panies relied on their contracts with the Burlington ; hère the Burling- 
ton relies on its contract with the Toledo, St. Louis & Western aiid 
its eastern connections. Our views upon the efficacy of such contracts 
hâve already been expressed. 

It is also contended that the trial court erred in admitting in evi^ 
dence certain tariffs filed by the Burlington Company for routes to the 
seaboard other than that over which the shipments in question moved. 
Even if the action of the Burlington Company in this particular were 
not admissible on the question of its good faith and intent, stiU it 
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must be said that the uncontradicted évidence showed tliat it did those 
things which constituted a violation of the law, and the réception in 
évidence of the other tariflfs clearly eaused no injury. 
The judgment is affirmed. 



In re MAYER et al. 

(Circuit Court of Appeals, Second Circuit. November 22, 1907.) 

Nos. 182, 183. 

Bankruptcy— Sale of Pledqb— Powee of Court to Enjoin. 

Under Banl^r. Act July 1, 1898, c. 541, § 67d, 30 Stat. 564 [V. S. Comp. 
St. 1901, p. 3449], whicli provides tliat liens given in good faitli and for 
a présent considération sliall not be afCected by the act, a covirt of banli- 
ruptcy is without power to restrain the sale by a piedgee of property held 
by bim under a valid agreement of pledge in accordance witb tbe terms 
of the eontract. 

[Ed. Note. — Eor cases in point, see Cent. Dig. vol. 6, Banlsruptcy, § 323.] 

Pétitions for Revision of Proceedings and Appeals from the Dis- 
fact Court of the United States for the Southern District of New- 
York. 

Simpson, Thacher & Bartlett (Graham Sumner, of counsel), for 
appellants. 

White & Case (Joseph M. Hartfield, of counsel), for appellant 
Bankers' Trust Co. 

Wm. N. Cohen, for respondent. 

lycwis Cass Ledyard, for Stock Exchange. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge (orally). As we hâve reached a unanimous 
conclusion upon the merits of this controversy, we deem it proper,' 
in view of the somewhat abnormal conditions existing at the présent 
tinie, to announce oùr décision forthwith, much as we regret being 
unable to comply with the request of counsel for the receiver for ad- 
ditional time in which to submit a brief. We may say, however, that 
we hâve examined with care the authorities cited by liim, and, so 
far as they are contrary to the conclusions reached by us, we think 
they are at variance with the décisions of this court and of the Suprême 
Court of the United States. 

The question for us to détermine is whether or not the District 
Court, sitting as a court of bankruptcy, has power to restrain the sale 
by the piedgee of property held by him under a valid agreement of 
pledge and pursuant to its terms ? It is conceded, or, at least, it is 
not denied, that the agreements in question are vaHd and such as 
the parties were authorized to make. The agreement in question 
may be unilatéral and drastic in its provisions, but it is one which the 
parties could enter into legally and similar agreements hâve frequently 
been sustained bv the courts of the state and by the fédéral courts. 
Baker v. Drake,'66 N. Y. 518, 23 i\m. Rep. 80; Williams v. U. S. 
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Trust Co., 133 N. Y. 660, 31 N. E. 29 ; In re Mertens, 144 Fed. 818, 
75 C. C. A. 548. ^,, 

The agreement, as we find it in the note given t*the Chase Na- 
tional Bank, authorizes the pledgee "to sell the whole or any part of 
said collatéral security or snbstitutes therefor or additions thereto, 
at any broker's board or at public or private sale, at the option of 
the Chase National Bank vvithout notice of intention to sell or of the 
time or place of sale, and without demand of payment of this note or 
of any of said documents." 

Subsequently to the filing of the pétition in bankruptcy and before 
an adjudication, the District Court entered an order restraining in- 
definitely the sale of thèse securities and enjoining ail persons "from 
selling, disposing of or otherwise parting with any of such property 
and from instituting or maintaining any action or proceeding for the 
sale of said property, or any part thereof or interest therein, or for 
the foreclosure of any claims thereto or equities therein of the said 
copartnership of Mayer & Co. or the individual members thereof, and 
that any and ail persons, corporations or partnerships holding, wheth- 
er as security or otherwise, any stocks, bonds, or otlier securities here- 
tofore deposited or pledged, or hypothecated with them by said co- 
partnership or the individual members thereof, be and they hereby are 
enjoined and restrained, until further order of this court, from selling, 
transferring, disposing of or otherwise parting with any of such prop- 
erty." Three days after this order was entered a motion to modify 
the injunction was made and denied. 

The question thus presented for décision is, it will be seen, a pure 
question of law, to be determined upon undisputed facts. No fraud 
is alleged, neither is it pretended that the pledgee bas done or intends 
to do any act not specifically authorized by the pledge agreement. The 
pledgee simply insists that he has a right to stand upon the terms of 
his agreement, which, being valid and not forbidden by any provision 
of the Bankruptcy Act, cannot be interfered with by the court. 

Section 67 of the Bankruptcy Act, in subdivision "d" (Act July 1, 
1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), provides: 

"Liens given or accepted in good fiiitb and not in coiiteniplsitiou of or in 
fraud upon tlils act and l'or a pre.sent considération, wiiieli liave been re- 
corded aœording to law, if record thereof was necessary in order to impart no- 
tice, shall not be afCected by tbls act," 

We are of the opinion that the pledge agreements which are the 
subject of this controversy are liens given and accepted in good faith 
and protected by the provision of the law just quoted. 

In re Mertens et al., 144 Fed. 818, 75 C. C. A. 548, this court said : 

"The décision of the court below proceeded not only upon the grouncJ tliat 
the sale was unwarranted by the tenus of tlio pledge, but also upon the ground 
that, having been after the filing of tiie pétition In bankruptcy, it was inopera- 
tive and subject to the supervision and control of the court, because the act 
suspends the exercise of the pledgee's reniedy pending the adjudication of 
banliruptcy. * * * That Congress did not intend that iienors or pledgees 
should be prejudieed in enforclng tlieir rights by the commencement of the 
proceedings in bankruptcy is indicated by the change made in the présent act 
with respect to the proof of claims by secured ereditors. * * * 'y;he prés- 
ent act provides that the value of bis (the pledgee's) security may be deter- 
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mlned, amons other methods, by convertlng It Into money pursuant to Ws 
contract rlghts, l^id thus, If he bas enforced It as the contract with the debtor 
allowed, he Is p^nitted to prove the unsatisfled balance of hls claiiii. Section 
57, subd. *h,' : pMBcrlbed sevëral modes of valuation, and the one ref erred 
to Is exclusive of the others^ and Is superfluous and useless, unless It Is In- 
tended to authorize the credltor, without Interférence by the trustée or the 
court, to value bis own securlty, provlded he turns It Into money according 
to the tèrms of the agreement pursuant to which It was dellvered to him." 

Analagous authorities, in this and other circuits, might be quoted 
but we deem it unnecessary to do so, as we are satisfied that the Mer- 
tens Case was well decided and we are unable to distinguish it from 
the case at bar. 

It foUows that the order of the District Court should be reversed. 



WALLACE r. JEFFERSON OOUNTT SAVINGS BANK. 

(Circuit Court of Appeals, Flfth Circuit December 8, 1007.) 

No. 1,627. 

Bankeuptot— Jttbisdictiow of Bankruptot Coub-p— Procebdings by Trustée. 

Under Bankr. Act July 1, 1898, c. 541, | 23b, 30 Stat. 552 [U. S. Comp. 
St. 1901, p. 3431], as amended by Act Feb. 5, 1903, c. 48T, 32 Stat 798 
[U. S. Comp. St Supp. 1907. p. 1028], whlch gives a court of bankrupt- 
cy concurrent Jurisdiction of sults by a trustée to recover préférences or 
property transferred In f raud of credltors, such a court may entertaln 
a ppoceeding by pétition of a trustée flled in a bankruptcy proceedlng 
against a bank to détermine Its rlght to the proceeds of an Insurance 
policy assigned to it by ' the bankrupt wlthin four months prior to the 
bankruptcy and after a loss, where no objection Is made to the form of 
the proceedlng. 

[Eki. Note. — Jurisdiction of fédéral courts In sults relating to bankrupt- 
cy, see note to Bailey v. Mosher, 11 C. O. A. 313.] 

Pétition to Superintend and Revise Proceedings in the District Court 
of the United States for the Northern District of Alabama, in Bank- 
ruptcy. 

Sterling A. Wood, for petitioner, 

George Huddieston, for respondent 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, 
District Judge. 

PARDEE, Circuit Judge. The case fully appears by the findings 
and order of the District Court, and is brought hère for review as 
follows : 

"In the Matter of A. T. Killian, Bankrupt 
"In Bankruptcy. 

"The above cause comlng on to be heard upon the pétition of John H. Wal- 
laee, trustée, and of the Consolidated Grocery Company for the review of an 
order made by Hon. F. S. Ferguson, référée, herein on April 4, 1905. In this 
case It appears that in Aprll, 1904, Killian, the bankrupt, then engaged In the 
merchandising business, sustalned the loss of bis goods by flre, haviag $2,000 
Insurance thereon. On May 5, 1904, he borrowed $400 from Jefïerson County 
Savings Bank, assigning the Insurance polieies as securlty. On May 18, 1904, 
the Insurance loss was adjusted at $1,850, and thereupon Killian procured 
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an aaditional $750 from the bank, and assigned absolutely, and delivered the 
policies to it. Otlier parties liad goods on deposit with Killian at tlie tlnje 
of the flre to the amount of the diftereuce between $1,150, paid by the bank 
to Killian, and the amount at which the loss was adjusted, and thèse parties 
elaimed to be protected by the insurauce policies, whieh elaim was recognized 
by Killian, who assigned the policies to the bank with the agreement that the 
bank would receive $1,150 of the proceeds, should coUect the entire amount of 
the adjusted loss, and pay the remainder to the parties having goods deposlt- 
ed. It further appears that Killian became a voluutary bankrupt on June 1, 
1904, and Wallace was appointed trustée for his estate; that Wallace there- 
npon, without notice to the bank, procured an order of court to be made, re- 
quiring the insurauce companies to pay the amount of the adjusted loss to him, 
which they dld, paying him the amount of $1,850; that on July 6, 1904, after 
the money had been paid to the trustée, the référée, on the trustée'» motion, 
issued a notice to the bank, requiring it to appear and propound Its clalm to 
the money colUx;ted by the trustée from the policies. The bank appeared in 
response to this notice, and protested against and denied the jurisdiction of 
the court, setting up the fact that it claimed the policies In good faith adverse- 
ly to the bankrupt's estate. The bank's answer also set up the fact of the 
assignaient of said policies to it absolutely, and the eircumstances attending 
same. The référée overruled the answer so far as same quostioned its juris- 
diction, but, hearlng sald matter on the merits, found that the pledge of the 
policies to the bank was good in so far as the $1,150 advanced by it was 
eoncerned, and that it was entitled to be paid sald amount from the proceeds 
in the hands of the trustée. From this order tbe trustée' s pétition for review 
is filed. Under authority of First National Bank of Chicago v. Chicago Title 
& T. Co., 14 Am. Bankr. Rep. 102, 108 U. S. 2S0, 25 Sup. Ct. 60.3, 40 U Ed. 
1051, It appears that the bank's objection to the jurisdiction of the court 
should hâve been sustained, and that the trustée should be required to re- 
tum the entire proceeds of the policies to the Insurance companies from which 
he received same. The following order will, therefore, be entered : It is 
ordered and decreed that this court bas and had no jurisdiction in a sum- 
mary proceeding to pass upon the claim of the bank to said policies, and it is 
further ordered that the bank's objection to the court's jurisdiction should 
hâve been sustained, and same is hereby sustained and the proceedings where- 
by the bank was ordered to propound in this court its claim to the proceeds of 
the Insurance policies be and the same are hereby dismissed ; and that the 
trustée, John H. Wallace, pay to each of the Insurance companies from which 
same was collected the amount rec-eived by him from them. It is not intended 
hereby to preelude the trustée from bringing such suits as he niay be ad- 
vised to détermine the validity of the assignment of the policies to the Jefïer- 
son Cou.nty Savings Bank. And nothing is herein decided as to the validity 
or merits of the contentions of the respective claimants of the funds. 
"October 25, 1906." 

First National Bank of Chicago v. Chicago Title & Trust Ce, 
198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051 (14 Ab. R. 102), and 
other cases to the same purport cited in the briefs, were decided by 
the Suprême Court under the original bankruptcy law of 1898 (Act 
July 1, 1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), 
and would be controlling in the instant case but for the amendments 
to said law by Act Feb. 5, 1903, c. 487, 32 Stat. 798 fU. S. Comp. St. 
Supp. p. 1038] as follows : In relation to the jurisdiction of suits by 
trustées, section 23, subd. "h," was amended so as to read : 

"(b) Suits by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, might 
hâve brought or prosecuted them if proceedings in bankruptcy had not been 
instituted, unless by consent of the proposed défendant, except suits for the 
recovery of property under section sixty, subdivision 'b,' and section sixty- 
seven, subdivision 'e.' " 
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Section 60, subd. "b," in relation to préférences, was amendée! by 
adding as follows: 

"And for the purpose of such recovery, any court of bankruptcy, as herein- 
before deflned, and any state court which would liave had jurisdictlon if bank- 
ruptcy had not intervened, sluiU hâve concurrent jurisdictlon." 

And section 67, subd. "e," in relation to fraudulent transfers, was 
amended by adding : 

"For the purpose of such recovery any court of banki'uptcy as bereinbefore 
deflned, and any state court vrhich would hâve had jurisdictlon if bankruptcj' 
had not ihtervened, shall bave concurrent jurisdictlon." 

Thèse amendments are made applicable only in cases of bankruptcy 
Gommenced after the passage of the act. 

As Killian was adjudged a bankrupt in June, 1904, and as the 
transfer of the Insurance poHcies was made to the Jefïerson County 
Savings Bank within four months prior thereto, the trustée in bank- 
ruptcy had a right to demand payment from the insùrance companies, 
and- to contest Killian's transaction with the Jefïerson County Savings 
Bank either as an unlawful préférence under section 60, or as a fraud- 
ulent transfer under section 67 ; and we think it clear that, under the 
bankruptcy act as amended, the District Court sitting in bankruptcy 
had jurisdiction to entertain the contest of the trustée and décide upon 
the merits thereof. It may be that the Jefïerson County Savings Bank 
could hâve insisted upon a plenary suit, but in ail the objections made 
by the bank in the District Court and before the référée we find no such 
insistence. Our examination of the record leads us to the conclusion 
that the référée properly decided the issues before him and made the 
proper order in the preinises. 

It follows that the pétition for revision should be allowed and a 
decree entered vacating the order of the District Court, and approv- 
ing the order and findings of the référée as to the fuU payment of the 
claim of the Jefïerson County Savings Bank. 

And it is so ordered, the costs of this proceeding to be paid by the 
bankrupt's estate. 



FAULKNER v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Dccember 10, 1907.) 

No. 1,616. 

PosT Office— Offenses Aoainst Postal Laws— Using Mails to Defbaud. 

The fact that a cireular sent out by mail bj' a commission merchaut to 
advertise his business contalned some exaggerations as to hls facillties 
for handling property conslgned to bim, or that he falled to settle with 
some of his patrons,, is not sufflcient to establish a schenie or artifice 
to defraud, which wlll support an indictment under Rev. St. 5480, as 
amended by Act Blarch 2, 1889, c. 393. § 1. 25 Stat. 873 [U. S. Comp. St. 
1901. p. 3696], for fraudulent use of the mails. 

LEd. Note. — For cases in point, see (!ent. Dig. vol. 40, Post Office, § 55. 

Use of mails to defraud, see note to Tinnnons v. United States, 30 C. C. 
A. 86.] 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 
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Sterling A. Wood (Fred S. Ferguson and Zell Gaston, on tbe brief), 
for plaintiff in errer. 

Oliver D. Street, U. S. Atty. 

Before FARDEE and SHEEBY, Circuit Judges, and BURNS, Dis- 
trict Judge. 

SHELBY, Circuit Judge. The plaintiff in error was tried on two 
indictments for violating^Rev. St. U. S. § 5480, as amended bv Act 
March 2, 1889, c. 393, § 1, 25 Stat. 873 [U. S. Comp. St. 1901,^ p. 
369G]. This statute provides for the punishment of one "who, having 
devised a schenie or artifice to defraud," to be effected by the use of 
the mails, posts a letter to carry out the scheme. The plaintiff in 
error was engaged in business in Birmingham under the name of the 
"Birmingham Commission Company," and the chief élément in the _al- 
leged scheme to defraud was the issuance by him of a circular which 
it was alleged and proved he sent by mail to bis customers and to those 
of whom he solicited business. The circular is as foUows : 

"Our Facilitles. 

"We are pleased to inform oiu- patrons of our cold storage arraiiseiiients, 
which facilitâtes us in cariiig for perislml)le foods, l)otl\ tarm aixl soa jjroducts. 
We hâve a cold air storage capaeity of about 120 Ibs. fresh fish, 200 buckets 
oysters, 500 cases eggs, 50 bbls. poultry, 2,000 Ibs. butter, 300 crates berries 
and vegetables. 

"This storage is thoroughl.y illuminated, enabliiig us to display consigii- 
ments. We find, under this réfrigération, that perisbable commodities show 
iip fresh and healtliy, and naturally sell to better advanlage. 

"Our policy is prompt services, immédiate reports, aocurate aocounts, ' and 
profitable results. IJnloss we can benefit our patrons, we can't expeet their 
support. Our business is our capital. We appreciate it, and hope to represent 
your interest. ^ 

"lîespectfully, Birnihigliani Commission Cb." 

A demurrer was filed to the indictment on the ground that there was 
no sufficient averment of a scheme to defraud. The demurrer was 
overruled, but we do not deem it necessary to consider the assignment 
of error based on that ruling. Conceding that the scheme is sufficient- 
ly charged, there must be proof of it before the plaintiff in error could 
be rightfully convicted. The évidence shows without conflict that 
Faulkner was in fact engaged in business as advertised by him. He 
had, in fact, a large business. There was uncontradicted évidence that 
he had made arrangements to secure and had secured a "cold stor- 
age" place foi: perishable foods. There was conflict in the évidence as 
to the size of the place, but that seems to us immaterial. The fact is 
he was simply advertising his business, and, if the advertisement con- 
tains some exaggerations, that does not constitute a scheme to defraud. 
It was shown that he failed to settle with some few of his patrons, and 
he offered to prove that he settled with large numbers of those who 
placed products in his hands for sale. The fact that one who adver- 
tises a business fails to make settlements with some of his creditors, 
the advertisements being substantially true, does not sufficiently tend 
to show a scheme or artifice to defraud to make it a question to be sub- 
mitted to the jury. If the plaintiff in error îs guilty of embezzlement, 
he may be prosecuted for that offense under the laws of the state. 
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lAftèr a close examination of ail the évidence, which ît would be en- 
tirely useless to copy into this opinion, we hâve reached the conclusion 
that there was no sufficient évidence before the jury to authorize the 
defendant's conviction of the offense charged. The charge requested 
by the plaintiff in error, directing the jury to acquit him, should hâve 
been given. 

The judgment of conviction is reversed, and the cause remanded for 
a new trial. 



GERMER STOVE CO. v. TWENTIETH CENTURY HEATIKG & 
VBNTIL'ATING CO. 

SAME V. CLBRKIN et al. 

(Circuit Court, N. D. Ohio, E. D. July 5, 1907.) 

Nos. 6,531, 6,030. 

Patent.s— Sltit for Infringement — Lâches. 

Défendants obtained a patent and entered into an arrangement with 
complainants by which the latter, as well as défendants, manufactured 
under it for several years, and then complainants purchased a prior pat- 
ent for a slmilar article. After the lapse of two years more, and within 
less than a year prior to the expiration of thelr patent, complainants 
brought suit against défendants for infringement Held that, the delay 
havlng been wlth full knowledge of défendants' device, they were barred 
by lâches from maintaining such suit. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, §§ 467- 
469. 

Lâches as a défense in suita for Infringement, see notes to Taylor v. 
Sawyer Spindle Co., 22 O. C. A. 211 ; Richardson v. D. M. Osborne & Co., 
36 0. C. A. 613.] 

, In Equity. 

Hugh C. Lord, for complainant. 

Owen & Owen and Wilber A. Owen, for défendants. 

TAYLER, District Judge. Thèse tvi^o suits, considered together, 
are based upon patent No. 358,545, bearing date March 1, 1887, and 
issued to Ezekiel C. Condit. The first case is brought against the cor- 
poration, which succeeded the partnership composed of Clerkin & 
Maag, défendants in the second case. There is an identity of issue, 
and the cases will therefore be considered and disposed of together. 

The patent in suit relates to improvements in linings for furnaces 
and stoves, and èxpired March 1, 1904, some nine months after the 
beginning of the first action and about one month after the beginning 
of the second action. The patent was passed upon in the case of Ger- 
mer Stove Company v. Art Steve Company, decided by the Circuit 
Court of Appeals for this Circuit January 8, 1907, and reported in 150 
Fed. 141, 80 C. C. A. 9. In the view that I take as to the rights of the 
parties to this litigation, it is not necessary that I should pass upon the 
vallidity of the patent. It ' is clear that, if it were important, the patent 
ought to be held valid. The effect of the décision of the Circuit Court 
of Appeals in the case just referred to was to hold that the device of 
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the défendant in that case did not infringe the Condit patent. The 
court said, on page 144 of 150 Fed., page 12 of 80 C. C. A. : 

"It is plain that Condit's patent cannot be sustained, unless we limit him 
to air cells closed at tbe top and having naiTOw slit openiugs into tliè fire 
ehamber." 

Whether or not the patent would be sustained if thus hmited was 
not a question necessary to the décision in the case. However that 
may be, 1 think this case cornes clearly within the rule laid down by 
the Circuit Court of Appeals in the case of Woodmanse & Hewitt 
Manufacturing Company v. Williams et al., 68 Fed. 489, 15 C. C. A. 
620, where the court says : 

"Reasonable diligence, as well as good faitli, are necessary to call into opéra- 
tion ttie powers of a court of equity. One who Invokes ttie protection of equity 
mnst be 'prompt, eager, and ready' in tbe enforcement of bis rights. Equity 
vvill not encourage a suitor who bas long slept over his rights. It was well 
observed by Judge Coxe, in Kittle v. Hall (O. C.) 29 Fed. 511, that 'tinie passes, 
niemory fails, witnesses die, proof is lost, and the rights of Individuals and 
of the public intervene. Long acquiescence and lâches can only be excused by 
proof showing excusable ignorance, or positive inability to proceed on the part 
of the complainant, or that he is the vlctim of fraud or concealment on the 
part of others.' He adds 'that the court will not entertain a case when it ap- 
pears that the complainant, or those to whose rights he bas sueceeded, hâve 
acquieseed for a long term of years in the infringement of the exclusive right 
conferred by the patent, or hâve delayed, without legai excuse, the prosecution 
of those who hâve openly violated it.' " 

To the same efïect are Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 
143, 32 L. Ed. 526, and McLean v. Fleming, 96 U. S. 245, 34 L. Ed. 
828. 

The facts in this case show that on December 4, 1894, George Maag, 
one of the défendants, was granted a patent for a furnace containing 
a fire box or fire pot similar to, if not identical with, the fire pot which, 
it is claimed, infringes the Condit patent. In 1896 an arrangement was 
made with Black & Germer, the predecessors of Germer Stove Com- 
pany, whereby the complainants were to make stoves and the défend- 
ants furnaces of the design patented by Maag. This arrangement con- 
tinued for some years, and in February, 1901, the complainants, hav- 
ing heard of the Condit patent, acquired it. A year or more after that 
they proposed to grant to the défendants, at a nominal price, the right 
to use the Condit patent, and on the 28th of May, 1903, when the pat- 
ent had less than a year to run, brought this action. Under thèse cir- 
cumstances, which I hâve stated in the form most favorable to the 
complainants, I think the rule expressed by Judge Lurton in the case 
in 68 Fed. 489, 15 C. C. A. 520, and by Chief Justice Fuller in the 
case in 128 U. S. 514, 9 Sup. Ct. 143, 32 h. Ed. 526, finds a happy op- 
portunity for enforcement. Considering the relations of the parties, 
the fact that the complainants were first introduced to this method of 
making fire pots by the défendants, that they continued to make them 
for some years, that they then proceeded on their own account to ac- 
quire what they conceived to be, and what they now claim to be, a con- 
troUing patent, and that then they permitted the défendants, without 
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taking any légal steps, to use the device for more than two years, and 
almost up to the date of expiration of the patent, I think it would be 
against conscience to sustain the claim they now make. 
The bills in both cases will be dismissed. 



BREUCHAUD v. MUTUAL LIFE IXS. CO. OF NEW YORK et al. 

(Çiicuit Court, S. D. New York. November 23, 1907.) 

Patents— iNFRiNGBMENT— Wall Supports. 

ïhe Breuchaud patent No. 563,130, for improveiuents in tlie construc- 
tion of supports for walls, which relates espeeially to the construction of 
subbases for old walIs when excavations are niade adjoining, was not an- 
ticipated, and diseloses Invention and a meritorious advaiice in tlie art ; 
^ also hcld infringed. 

In Equity. 

Henry D. Donnelly and Henry M. Turk, for complainant. 
Alfred W. Kiddle, for défendants. 

PIvATT, District Judge. This is a patent suit, based on letters 
patent June 30, 1896, to complainant. No. 563,130, for "new and useful 
improvements in construction of supports for walls," etc. 

An examination of the spécifications and claims shows an intention 
to disclose an improved System of underpinning, or constructing a sub- 
foundation or support for the walls of buildings or other heavy struc- 
tures, and particularly those of already existing buildings when a very 
high building is to be erected immediately alongside the old one. 

The claims (ail in issue) are: 

"1. The method herein described of constructing a subbase or foundation for 
a bulldlng-wall, or other structure, which consists in arranglng a hydraulic 
jaclc in engagement with the base portion of the wall, and successively driv- 
ing column-sections perpendicularly into the earth until a column is formed 
which reaehes bed-rock, or other firm sub-strata, then removing the jaek, and 
subsequently forming a pressure-resistlng connection between the upper end 
of the column and the base portion of the wall, substantlally as set forth. 

"2. The combination wlth a building-wall, or other structure, of beama 
Inserted into the wall, hydraulic jacks acting against the beams, and column- 
sections alined with the jacks and driven by the latter into the earth until 
bed-rock, or other firm sub-strata, is reached, said wall constituting a résist- 
ance to the jacks while they are driving the column-sections perpendicularly 
into the earth, substantially as described. 

"3. The combination with a building-wall, or other structure, of beams 
inserted into the lower portion of the wall, perpendicular colunms driven into 
thè earth under the wall, beams arranged on the upper ends of the colunms, 
and, a filling interposed between the beams on the columns and the beams 
inserted into the wall, substantially as described. 

"4. The combination wlth a building-wall, or other stritcture, having hori- 
zontally and vertically arranged recesses in its base portion, of perpendicular 
columns driven into the earth under the recessed portions of the wall, beams 
arranged on the upper ends of the columns, beams arranged in the horizontal 
recesses of the wall, and fllllngs inserted into the vertical recesses of the wall 
between the béams on the columns and the beams in the horizontal recesses, 
substantially as described." 

The défenses roughly stated are anticipation, lack of patentability, 
and noninfringement. The patent has been attacked with vigor and 
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ability in respect of its novelty and of its disclosures. It is claimed on 
this latter brandi that not enough is sliown, and that what is shown 
discloses nothing entitled to merit as an inventive concept. The entire 
subject has received my best thought, and in summing up I am bound 
to say that the patent is, so far as I can see, vaUd and infringed. The 
central idea therein, and the one which especially distinguishes it from 
the prior art, is that which teaches the public how to eut part way 
through a section of the old wall at or near its base, placing therein 
cross and vertical beams, and thereby affording sufficient résistance 
to jacks, so that pipe, tube, or cylinder sections can be driven down 
to bed rock or other suitable foundation beneath the wall, using the 
wall itself as the resisting force. This does away with the old method 
of supporting the adjoining building with needle beams, etc., until a 
new foundation could be introduced, and does not interfère with the 
occupants. It also greatly facilitâtes the work. The advantages are 
many, but I hâve no time to set them down. J think it to be a merito- 
rious invention, and really (as is claimed for it) a path breaker in the 
art to which it applies. It is the natural outcome of the greatly changed 
condition of affairs in our densely populated centers. Upon the au- 
thorities it is entitled to protection. If the patent is valid, the infringe,- 
ment is clear. This mémorandum is the outcome of a careful hearing 
and an extended study of the matter in my chambers. 

The défendants should be enjoined, and an accounting had. So 
ordered. 



KALISPELL LUMBER CO. et a!, v. GREAT NORTHERN RY. CO. 
(Circuit Court, 0. Montana. December 4, ]907.) 

No. 852. 

1. OOUBTS — JUBISDICTION OF FEDEEAL COTJBTS. 

A suit in equity against a railroad company to eujoin the enforcement 
of a schedule of freight rates which has been iiled by défendant with the 
Interstate Commerce Commission, and whieh is allegeii to be unjust and 
unreasonable, until the legality of such rates can be pass-od upon by the 
commission, is one arising under the laws of the United States and for 
the enforcement of such laws, of which the fédéral courts hâve exclusive 
jurisdiction. 

[Ed. Note.-^For cases in point, see Cent. Dig. vol. 13, Courts, § 8,30. 

Jurisdiction in cases iuvolving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purciiasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. O. A. 7.] 

2. Same— Venue— Suit Based on Interstate Commebce Act. 

A suit to enforce rights given by the Interstate commerce act may be 
brought in aiiy fédéral district where the défendant can be found. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 810.] 

3. Injunction—Cakriers— Interstate Commerce— Enforcement of Schedule 

OF Rates Filed. 

Although an action at law for damages cannot be maintained to reeover 
unreasonable railroad charges exacted in ac-cordance with the schedule 
of rates as flled with the Interstate Commerce Commission, a Circuit 
Court of the United States may entertain a suit in equity to enjoin the 
enforcement of a schedule of unreasonable rates or a change to unjust or 
unreasonable rates pending a décision thereon by the commission. 
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In Equity. Suit for injunction. 

John Lind, A, Ueland, and H. D. Folsom, Jr., for complainants. 
I. Parker Veazey, for défendant 

HUNT, District Judge (orally). Complainants are citizens of Mon- 
tana, engâged in the business of manufacturing lumber in Flathead 
county, Mont. Défendant is a citizen of Minnesota and a common car- 
rier, The bill allèges, in substance, that complainants hâve invested 
large amounts in the acquisition of timber and the establishment of 
mills for manufacturing lumber in Flathead county ; that they hâve 
been eng'aged in the lumber business for a number of years last past; 
that their investments hâve been made and their business has been built 
up in reliance upon the permanency of reasonable freight rates for the 
transportation of the products of their mills to the markets of the state 
of North Dakota. It is alleged that the rates which were in force for 
many years prior to November 1, 1907, hâve been reasonable and just, 
but that défendant, pretending to exercise its power to make and mod- 
ify transportation rates over its railroad to the Dakota markets, upon 
November Ist established and is novf enforcing a schedule of extortion- 
ate rates between points in Flathead county. Mont, and the markets in 
Dakota; that such rates were not established to secure just and reason- 
able rates for the services rendered by the défendant as a carrier, but for 
the purposes of extortion, and to further defendant's interests as a pri- 
vate manufacturer at the expense of complainants, and to deprive com- 
plainants of their market, and to restrain compétition, and to create 
monopoly. 

The allégations of the complaint are supported by affidavits filed, and 
it appears that the rates virhich défendant is now enforcing hâve in- 
creased the former rates from 20 to 30 per cent., and will very seri- 
ously injure, if not entirely destroy, complainants' business. It is al- 
leged that défendant has owned, and still owns, the capital stock of the 
John O'Brien Lumber Company; that this corporation carries on a 
lumber business in said Flathead county on defendant's railroad line, 
and has large mills for the manufacture of lumber ; that the lumber so 
manufactured by such corporation is shipped by défendant company, 
and, to a large extent, is sold by défendant, in the Dakota markets in 
compétition with complainants and other manufacturers in Flathead 
county; and that défendant, by means of the increased rates, has 
sought to depress the business of complainants and other manufactur- 
ers, and to depress and lower the value of timber and stumpage in said 
Flathead district, so as to be able to acquire the same at less cost for its 
own said manufacturing business. 

Complainants say that they are advised that it will take several 
months before relief can be had from the Interstate Commerce Com- 
mission, to which tribunal counsel state they are about to apply, and 
that if défendant is permitted to exact rates prescribed by its tariff put 
into opération November 1, 1907, until the reasonableness thereof has 
been passed upon by the Interstate Commerce Commission, the dam- 
,age will be of such a nature that it cannot be established and recovered 
under the provisions of the act to regulate commerce, or tlie acts sup- 
plementary thereto and amendatory thereof. Complainants pray for 
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an order temporarily restraining défendant from putting into effect, or 
continuing in etïect, the advance in rates of freight on lumber and 
other forest products from the Flathead district, in Montana, and es- 
pecially to points in North Dakota west of Devils Lake. 

The défendant company, by way of spécial appearance, and as cause 
why the writ prayed for should not be issued, allèges that the court 
is without jurisdiction, in that the matters in dispute arise under 
the laws of the United States, and involve a judicial interprétation of 
the provisions of the Interstate commerce lavv ; that complainants seek 
to enforce the. provisions of the act of Congress known as the "Anti- 
Trust L,aw" ; that jurisdiction is not founded only on the fact that 
the action is between citizens of différent states ; that défendant, being 
a Minnesota corporation, and résident and citizen of the district of 
Minnesota, can only be proceeded against in the United States judicial 
district whereof défendant is an inhabitant ; that the bill shows that the 
freight rates, which were in force prior to the Ist of November, 1907, 
hâve been lavvfully superseded, and that the rates complained of hâve 
been lawfully established and filed with the Interstate Conmierce Com- 
mission, and that no application or complaint bas been made by com- 
plainants to the Interstate Commerce Commission, for the purpose of 
having the reasonableness of said rates determined, and that défend- 
ant cannot lawfully charge or collect any freight rates for the trans- 
portation of the commodities referred to in said bill if the court shall 
prohibit the collection of the only lawful rates; that complainants do 
not allège or show any insolvency of défendant, and that a plain and 
adéquate remedy at law exists by action for damages. 

After hearing the very clear and helpful arguments of the learned 
counsel upon both sides of this matter, and after carefuUy reading the 
décisions cited by them, my conclusions, briefly stated, are thèse : 

It is not necessary to décide at this time whether a bill in equity may 
be well predicated, independently of the provisions of the- Interstate 
commerce act, upon the misconduct of a carrier in the doing of acts 
which are also condemned by the provisions of that act ; for hère it 
appears that the bill is one where complainants hâve set forth a cause 
of action which fairly demands construction of the provisions of the 
interstate commerce act, and hence the question of jurisdiction should 
be considered and determined with relation to the subject-matter of 
the bill as well as of the parties. My view is that the jurisdiction of 
the court is properly invoked, not as existing concurrently with that of 
the courts of the state, but as being exclusive, because the matter di- 
rectly connected with the subject-matter is the right of complainants 
to hâve their lumber hauled at a just and reasonable rate for the serv- 
ice rendered by défendant as a carrier, and because the object of the 
suit is to obtain an order which will prevent défendant from enforcing, 
until the Interstate Commerce Commission can hear and décide the 
complaint of complainants, a schedule of rates which, under the al- 
légations of the bill, is extortionate, un just, and unreasonablc; 

Compliance with the purposes of the interstate commerce aet, and 
enforcement of its provisions, are the remédies sought. The case is 
one arising under the laws of the United States, directly involving 
rights to which complainants allège they are entitled under such laws, 
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and which are denied to them by défendant, and the détermination of 
the rights must dépend upon the construction of such laws. In re 
Lennon, 166 U. S. 548, 17 vSup. Ct. 658, 41 L. Ed. 1110; Sheldon v. 
Wabash Railroad Co. (C. C.) 105 Fed. 785. Jurisdiction is therefore 
in the fédéral courts alone, and défendant may be sued where it can 
be found. Van Patten v. Railroad Co. (C. C.) 74 Fed. 981 ; Westing- 
house Air-Brake Co. v. Great Northern Ry. Co., 88 Fed. S58, 31 C. 
C. A. 525. 

If I ain right in holding that the court has power to hear complain- 
ants, and to grant them relief upon a proper showing, then the case 
made by the bill and affidavits in support thereof, which are not de- 
nied, is strong enough to compel a conclusion that the collection of 
the freight rates in excess of those in existence for years prior to No- 
vember 1, 1907, should bç enjoined until the Interstate Commerce 
Commission can act, provided défendant is fully protected by bond to 
be given by complainants. True, as laid down by the great opinion of 
Justice White in Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. 
S. 42G, 27 Sup. Ct. 350, 51 L. Ed. 553, complainants would not be al- 
lowed to bring action at law for damages to recover unreasonable rates 
that may hâve been exacted in accordance with the schedule of rates 
as filed ; but, even so, the fédéral courts are not forbidden to hear ap- 
plications for orders to restrain the enforcement of collection of un- 
just and unreasonable rates, pending action by the Interstate Com- 
merce Commission, if a sufficient showing of injustice and unreason- 
ableness of the rates charged is made, and if it appears that appréciable 
delay wili be had before the Interstate Commerce Commission can 
possibly act upon complaint about to be filed before that body, and that, 
unless such order is issued, very great injury will be donc by allowir.g 
the unreas'onable and unjust rates to be collected. 
■ If the svllabus of the case of Southern Railway Co. v. Tift, S06 U. 
S. 428, 27' Sup. Ct. 709, 51 L. Ed. 1124, in the officiai reports of the 
Suprême Court, is wholly accurate, thèse complainants are clearly jus- 
tified in asking the relief they seek by their bill, for the reporter re- 
gards the rule of that case as establishing- that : 

"Although aii action at law for damages to recover unreasonable railroad 
rates which hâve :heen exacted In accordance with the schedule of rates as 
flled is forbidden by the interstate commerce act, the Circuit Court may enter- 
tain Jurisdiction of a hlU in equlty to restrain the filing or enforcement of a 
schedule of unreasonable rates or a change to unjust or unreasonable rates." 

But, as I read the opinion of the cburt, the point upon which the 
présent application turns for décision is expressly reserved as one never 
passed upon. Relief by injunction ought not to bé given, except where 
the showing is clear that great injustice would be done by obliging a 
complainant to submit to unjust rates until the Interstate Commerce 
Commission can act. As I hâve indicated, however, when it appears 
that enforcement of the schedule of rates will be followed by practical 
and immédiate destruction of the business of a large number of per- 
sons, in that it will prevent their putting their products into markets 
upon which they hâve been and are largely dépendent, and where it 
appears that the chartged rates are extortionate and unreasonable, re- 
lief in equity may be granted raerely until the Interstate Commerce 
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Commission shall hâve adjudged the rate to be unreasonable or other- 
wise. 

Complainants will be directed to give bond in a sum svifficient to pro- 
tect the railroad coinpany from any possible loss, if it shall be deter- 
mined by the Interstate Commerce Commission that the schedtile of 
rates is not unjust or unreasonable. Counsel can submit a form of 
order. 



CONSOLIDATED GAS CO. v. CITY OF NE^y YORK et al. 
(Circuit Court, S. D. New York. December 20, 1902.) 

1. GaS— COKSTITUTIONALITY OF STATUTE FiXING EATES— SUIT TO EXJOIN En- 

FORCEMENT — VaLUATION OF PrOPEETY. 

In a suit by a gas company to restrain the euforcement of a state stat- 
ute regulating tbe priée of gas as eonfiseatory and uneonstitutional, in 
placing a valuation on complainaut's tangible property employed in tlie 
business, on whieh it is entitled to earn a fair return, tlie actual or re- 
productive value at the time of the inquiry is the true measure, without 
regard to the original cost. 

2. Same— Capital Invested in Business— Real Bstate Not Usbd. 

Real estate owned by complainant, but not used in the business, should 
not be Included as a part of the capital invested, unless it is shown that 
its use will necessarily be required in the near future : nor should the in- 
coine derived from such land be included in the earnings, nor the taxes 
paid thereon in the expenses, of the business. 

3. Same— TiTLE OF Complainant. 

The complainant is entitled to hâve included in Its capital the value 
of land of which it claims to be the owner, and actually in its possession 
and used by it in the business, although its title may be détective or suli- 
ject to defeasance ; but land in a river bed, over which boats approach 
the eompany's worliS, is of no greater value to the business, because owned 
by the company, than if owned by the publie, and cannot properly be con- 
sidered as employed in the business. 

4. Same— WoBKiNG Capital. 

The complainant is entitled to Include in its capital account as working 
capital in addition to the amount of its average bills payable outstanding, 
only so much cash as will enable it to safely and conveniently transact 
its business, having regard to its average losses and its standing as to 
crédit. 

5. Same— Peoperty or Subsidiaey Cobpokations. 

The complainant cannot legally include as a part of its capital devoted 
to the business of manufacturing gas. and affected by the statute regulat- 
ing rates, the value of the property or stock of a coal and coke company 
of which it owns the entire stock, and which was organized by it to 
purchase and dispose of its b,v-products, noi- of anotlier gas company or- 
ganized by it to manufacture and sell gas to it to supplément its own 
pi'oduction ; both such compauies being separate and distinct corporations, 
in which its légal interest is as stoclcholder only. 

6. SAjfE — Mb:thod dp Deteemining Value of Investmbkt — Capital Stock. 

Where the capital stock of such complainant was issued many years 
prier to the time of inquiry, and its capital is invested, not only in its 
business of manufacturing and selling gas, but also largely in the stock 
of other corporations, tlie amount of its siiare capital and its value 
in the marlict are of little or no value in determining its investment in 
the business on which it is entitled to earn a reasonable return ; but such 
investment can only be reached by a valuation of the property employed 
in the business. 

157 F.— 54 
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7. Same— CosT or Pkoduction of Gas. 

In determining the cost to complainant of the production and distribu- 
tion of gas, the cost of gas purcliased. by It from otlier companies and 
distributed through Its pipes to supplément its ovvn production Is not a 
part of tlie expense of opération ; but sucli purchase and distribution is a 
business to be scparately considered. 

8. SiME. 

Amounts paid eut by complainant as interest and penalty on taxes, the 
validity of which it coiitested in the courts, and the expenses of such 
litlgation and of a législative investigation, are extraordinary expenses, 
and cannot be treated as a part of the permanent and average expeuse 
of the manufacture and distribution of gas, to be deducted from eamings 
to ascertain the net proiits of the business. 

9. Same— Réserve fob Dépréciation op Plant. 

In sueh a suit complainant is not entitled, in addition to treatlng the 
amount actually expended during the time covered by the inquiry for 
repairs and reuewals of plant as a permanent expense, to an allowance 
of a percentage of the gross income to be set aside as a reserve or con- 
tingent fund to cover dépréciation of plant, virhieh, together with the 
amount so actually expended, is largely in excess of the average expendi- 
tùres for such purposes during a séries of years, and v?hich hâve main- 
tained the plant iu as good condition as in the beginning; but the total 
allowance should be based on such average. 

10. Same— Earninqs— Sale or Pl'rchased Gas. . 

Wliere complainant, hnving Insufflcient gas of its own manufacture to 
supply Its demand, purchased additional gas by contract from other com- 
panies, which it distributed through its pipes, and it appeared from the 
évidence that such purchases would probably continue, the net profits 
realized theref rom should be added to its income from its own production. 

11. Same— Rbasonableness dp Régulation— Kate op Retuen on Invest- 

MENT. 

In ascértaining whêther a statute or an order of a state commission 
flxing the maximum rate to be charged for gas by a gas company is un- 
just and unreasonable, and such as to work a practical destruction of the 
rights of property, which would render it unconstitutional, the return 
which the company is entitled to earn on the Capital employed in the 
business Is not determined by the légal rate of interest in the state, but 
by the local rate of return ordinarily sought and obtained on invest- 
ments of the same degree of safety. A company having a long-established 
business and a practical monopoly in supply ing gas in the most populous 
portion of New York City hetd entitled, as against such a statute, to a re- 
turn of 6 per cent. 

12. Same— Property Invested — Good Will. 

In a suit by a gas company to enjoin the enforcenient o( a statute or 
régulation flxing the rate to be charged by such company for gas as un- 
reasonable and conflscatory, where the company opérâtes under a fran- 
chise, is required by law to furnish gas to ail who demand it, and en- 
joys a practical monopoly in the terrltory which it serves, it bas no good 
will in a property sensé, aside from its franchise, which can be consider- 
ed as property invested in its business. 

13. Same— Franchises. 

Under the settled ruie of décision, however, that if property protected 
by a franchise is condemned and wholly taken from its owuer the fran- 
, diise must be paid for, such a state régulation reducing the earning 
ppwer of property so protected reduces the value of the franchise pro 
, tanto, and the complainant is entitled to add the value of its franchises, 
if ascertaiiiable, to its capital account before declaring the rate of return 
permltted hy the statute. 
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14. Same— Valuation of Feanohises. 

Complainant having foUowed the universal custom of American corpo- 
rations, sanctioned by law, of capitallzing its franchises on its organiza- 
tion by issuing stock in excess of Its actual investmeut in tangible ijrop- 
erty, and ttaving since tlien earned fair dividends on ail its stock, tlie 
amount of sueh excess stock may fairly be taken as the value of its 
franchises at tlie time of issuance, and where its business bas largely 
increased such value may be assumed to hâve increased slnee tbat time 
in proportion to the increase in the value of its tangible property. 

15. SAME— TlTLE TO l'BANCIIISlES. 

Where complainant on its organization purcliased the property and fran- 
chises of existing gas compauies, and bas since enjoyed and operated un- 
der such franchises, it acquired the légal ownership thereof under the 
décisions of the Court of Appeals of New York, and, notwithstauding the 
fact that the original grantees hâve ceased to exist, it is, for the pur- 
poses of an inquiry into the legality of a state statute regulatiug its rates 
of charge, entitled to capitalize their value, especially where the state 
has during such time compelled it to pay a franchise tax based thereon. 

16. SAME— CONSTITTJTIONALITY OF StATUTE— COMMEECIALLT IMPOSSIBLE Re- 

QUIKEMENTS. 

Laws N. Y. 1905, p. 2091, c. 738, Laws 1906, p. 235, c. 125, and the or- 
der of the state commission of gas and electricity of February 23, 1906, 
by ail of whieh complainant gas company, supplying gas in the city of 
New York, is required to maintain a pressure of .gas "in any service main 
in the city and at ail distances from the place of manufacture in sald 
city" of not less than 1 inch nor more than 2% inches, are in respect to 
such provision illégal and void ; it being shown that compliance vvith 
such requirement is conimercially impossible by complainant, and that 
It could only so comply by the investment of a large amount of new cap- 
ital In spécial equipment, which would add uothing to the earning power 
of Its plants. 

17. Same— Unbeasonable Penalties. 

The provision of sueh statutes subjecting any gas company furnishing 
or selling gas in the city of New York to a penalty of $1,000 for eyery 
violation of their provisions respecting equipment, pressure, or rates of 
charge therein flxed is extravagant and uni-easonable in its severity, and 
renders such statutes unconstitutional and void as a déniai to such com- 
panies of the equal protection of the laws. 

18. OOUBTS— JUKISDICTION OF FEDERAL COUKTS— SUIT TO EnJOIN ENFORCE- 

MENT OF State Statute. 

The fact that a régulation of rates to be charged by a public service 
corporation is made by a direct législative act of a state, and not by a 
subordinate body, does not affeet the jurisdiction or power of a court of 
the United States or of the state to inquire into its constitutionality. 

19. Same— Suit Against State. 

A suit against the Attorney General of a state to restrain him as an 
olficer of the state from enforeing b.v civil actions an unconstitutional 
enactment of the Législature, as therein directed, to the injury of a pri- 
vate citizen or corporation in a matter in which the state has no pecuni- 
ary interest, is not one against the state, of which a fédéral court is 
denied jurisdiction by the eleventh constitutional amendment. 

20. INJUNCTION— PbEVENTINQ MULTIPLICITr OF SUITS. 

A suit in equity may be maintained to enioin the enforcement of an 
unconstitutional législative act, the failure to comply witb which would 
subject complainant to innumerable suits for penalties. 

In Equity. Bill alleging the unconstittitionality of certain statutes of 
the state of New York, and of a certain order passed by the "Commis- 
sion of Gas and Electricity" for the said state, pursuant to statutory 
authority. 
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Charles F. Mathewson, John A. Garver, and James M. Beck, for 
complaiiiant. 

Francis K. Pendleton, Corp. Counsel, and Alton B. Parker, William 
P. Burr, and William J. Clarke, for dtv of New York. 

Alfred R. Page, William A. Deford', and David B. Hill, for Atty. 
Gen. Wm. S. Jackson. 

Abel E. Blackmar and Edward B. Whitney, for Public Service Com- 
mission. 

Ilistory of the Litigation. 

PIOUGH, District Judge. By chapter 736, p. 2091, Laws 1905 
(Sess. Xaws N. Y.), ail corporations or persons engaged in the busi- 
ness of fumishing or selling illuminating gas in the city of New York 
were forbidden to charge said city a higher price therefor than 75 
cents per 1,000 cubic feet. The same, act required that ail gas so sold 
should hâve a specified illuminating power, and also that the pressure 
of such gas in any service main in the city, and at ail distances from 
the place of manufacture in said city, should not be less than 1 inch 
nor more than 2y^> inches. It was further provided that any person 
or corporation violating anv provision "'of this act shall forfeit the sum 
of $1,000 for éach offense." Chapter 737, p. 2092, Laws 1905, created 
the "Commission of Gas and Electricity," and among other powers 
gave the commission that of entertaining written complaints signed by 
more than a hundred customers of any gas company, or by the chief 
executive- officer or offîcers of a city or other municipal organization ; 
to examine by public hearing into the propriety of the price charged by 
said company for its product, and after such hearing to fix "the maxi- 
mum price of gas * * * which shall be charged by such corpora- 
tion in such municipality." The commission had also authority granted 
to it, to fix the standard of illuminating power of gas manufactured 
and sold in any municipality ; as also the standard of pressure thereof ; 
provided such standard of illumination should not be less than that 
prescribed by law, and that the establishment of a standard of pressure 
should only be made where it was not otherwise legally prescribed. 
In pursuance of thèse powers, the commission on February 23, 1906, 
made an order specifically aft'ecting this complainant, and requiring 
that on and after May 1, 1906, the maximum price for gas furnished 
within the borough of Manhattan in this city be fixed at 80 cents per 
1,000, and also requiring this complainant to furnish gas with an illu- 
minating power of not less than that prescribed by the first statute re- 
ferred to, and likewise requiring it to maintain the pressure provided 
for by said statute. 

On April 3, 1906, the Législature enacted chapter 125, p. 235, of 
the Laws of that year, which fixed the price of gas for ail persons or 
corporations manufacturing, furnishing or selling the same in the bor- 
ough of Manhattan at 80 cents per 1,000, and also made applicable to 
gas furnished by any person or corporation in said borough to private 
consumers the same régulation as to illuminating power and pressure 
which in the préviens year had been applied to gas consumée! by the 
municipality. This act also déclares that the violation of any provi- 
sion thereof shall occasion the forfeiture of "the sum of $1,000 for each 
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offense to the people of the state." On the same day that the Gas Com- 
mission's order became operative, i. e., May 1, 1906, this action was 
begun by the company especially affected, which is also the principal 
gas manufacturing and supplying company, doing business in the bor- 
ough of Manhattan. The parties défendant to this proceeding are the 
Attorney General of the state and the district attorney of New York 
county ; they being the officers upon whom is imposed the duty by sec- 
tion 19G2 of the New York Code of Civil Procédure to institute suits 
for the recovery of the penalties prescribed by the statutes referred to. 
The city of New York and the several members of the commission, the 
constitutionality of whose order is attacked by the bill, wcre the re- 
maining original défendants. Du ring the pendency of the suit, the 
Commission of Gas and Electricity was abolished, and ail its pow- 
ers and duties transferred to a new board, known as the "Public Serv- 
ice Commission," which last is specifically charged by récent législation 
with the enforcement of orders made by the old commission, and 
therefore with the enforcement of the order complained of. The Pub- 
lic Service Commission has appeared in this action in the place and 
stead of the defunct Gas Commission. An injunction pendente lite is- 
sued herein restraining the enforcement of the said statutes and order 
(146 Fed. 150), and as of July 5, 1906, an order of référence was made 
to Arthur H. Masten, Esq., as spécial master, "to take ail the testimony 
herein, make ail needed computations, and fuUy find the facts." For 
nearly a year the cause proceeded before the master, who on June 24, 
1907, filed his report, and the cause is now before the court on final 
hearing under complainants' motion that an order be now made "over- 
ruling the exceptions to and confirming the master's report herein"; 
and complainants also move for a "final decree in accordance with the 
prayer of the bill." 

The Issues in the Case. 

The complainants seek to enjoin the Attorney General and district 
attorney from prosecuting under the penalty clauses in the statutes 
above referred to, to enjoin the city of New York from insisting upon 
the 75-cent rate given it by the act of 1905, to enjoin the Public Serv- 
ice Commission from enforcing said order of the Gas Commission, and 
to attain thèse objects because: (1) The 80-cent gas rate is substan- 
tially confiscatory; (3) the two statutes taken together are unconsti- 
tutionally discriminatory ; (3) the penalty clauses in botli statutes are 
so oppressive as to be unconstitutional ; (4) the provisos regulating 
pressure in the mains are (under commercially possible conditions) im- 
possible of fulfillment, and therefore illégal ; and (5) the législative 
power was by the statute creating the Gas Commission improperly 
and unlawfully delegated to that body. 

The First Question of Fact Tried Before the Master. 

The report states this inquiry is to "ascertain the value of the assets 
employed in the production and distribution of the gas sold by com- 
plainant." This i^ obviously an inquiry preliminary and vital to ascer- 
taining whether the 80-cent rate for the sale of gas yields any return 
at ail. The report states that such assets consist of: 



854 157 FEDERAL KBPORTER. 

Tangible Àssets. 

Real estate .; .$13,461,000 

Plant 15,500,000 

Mains 12,636,000 

Services 1,994,000 

Meters and miscellaneous 4,100,000 

Worklng capital 3,616,000 

Coal & Coke Co 50,000 

Astoria establishment, representing capital iuvested lu produc- 
tion of gas secured froiu other compauies 12,000,000 

$63,357,000 
Intangible Assets. 
Franchises and good will 20,000,000 

Total assets $83,357,000 

The disputed questions involved in this finding (so far as tangible 
property is concerned) are three : First, whether tbe values ascribed 
to the several enumerated items of property are based upon compétent 
and persuasive évidence; second, whether the method of valuation 
pursued by the master is in accordance with law ; and third, whether 
(assuming said items of property to be possessed and enjoyed by com- 
plainant) they are "employed" (within the légal signification of that 
Word) iii the production and distribution of gas. 

From an examination of the expert testimony submitted, and giving 
due weight to the careful and able report of the master, it is clear that 
the first query must be answered àffirmatively, and it be fôund that 
complainant was, when this action began, in the possession and en- 
joyment of property of the kind and value above set forth. The ques- 
tion first stated, and just answered, is wholly one of fact; but the 
second and third are largely, if not entirely, questions of law. 

Method of Valuation. 

As to the realty, the values assigned are those of the time of inquiry ; 
not cost when the land was acquired for the purposes of manufacture, 
and not the cost to the complainant of so much as it acquired when: 
organized in 1884, as a consolidation of several other gas manufactur- 
ing corporations. 

It is objected that such method of appraisement seeks to confer 
upon complainant the légal right of earning a fair return upon land 
values which represent no original investment by it, does not indi- 
cate land especially appropriate for the manufacture of gas, and in- 
creases apparent assets without increasing earning power. Analogous 
questions arise as to plant, mains, services, and meters ; the reported 
values whereof are the reproductive cost less dépréciation, and not 
original cost to the complainant or its predecessors. 

It appears by undisputed évidence that some of thèse last items of 
property cost more than new articles of the same kind would hâve 
cost at the time of inquiry ; that some are of desigris not now favored 
by the scientific and manufacturing world, so that no one now enter- 
ing upon a similar business would consider it wise to erect such ma- 
chines or obtain such apparatus. In every instance, however, the value 
assigned in the report is what it would cost presently to reproduce each. 
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item of property, in its présent condition, and capable of giving- service 
neither better nor worse than it now does. As to ail of the items 
enumerated, therefore, from real estate to meters, inclusive, the com- 
plainant demands a fait return upon the reproductive value thereof, 
wliich is the same thing as the présent value properly considered. To 
vary the statement : Complainant's arrangements for manufacturing 
and distributing gas are reported to be worth the amounts above tabu- 
lated if disposed of (in commercial parlance) "as they are." 

Upon authority, I consider this method of valuation correct. What 
the court should ascertain is the "fair value of the property being used" 
(Smyth V. Ames, 169 U. S., at page 54G, 18 Sup. Ct., at page 434 [42 
Iv. Ed. 819]); the "présent" as compared with "original" cost; what 
complainant "employs for the public convenience" (169 U. S., at page 
547, 18 Sup. Ct., at page 434 [4S L. Ed. 819] ) ; and it is also the 
"value of the property at the time it is being used" (San Diego Land 
Co. V. Na,tional City, 174 U. S., at page 757, 19 Sup. Ct., at page 811 
[43 E. Ed. 1154]). And see, also, Stanislaus Co. v. San Joaquin 
Co., 193 U. S. 201, 24 Sup. Ct. 241, 48 L. Ed. 406._ It is impossible 
to observe this continued use of the présent tense in thèse décisions 
of the highest court without feeling that the actual or reproductive 
value at the time of inquiry is the first and most important figure to 
be ascertained, and thèse views are amplified by San Diego Land Co. 
V. Jaspar (C. C.) 110 Fed., at page 714, and Cotting v. Kansas City 
Stock Yards (C. C.) 82 Fed., at page 854, where the subject is more ful- 
ly discussed. Upon reason, it seems clear that in solving this équation 
the plus and minus quantifies should be equally considered, and ap- 
préciation and dépréciation treated alike. Nor can I conceive of a 
case to which this procédure is more appropriate than the one at bar. 
The complainant by itself and some of its constituent companies has 
been continuously engaged in the gas business since 1823. A part 
of the land in question has been employed in that business for more 
than two générations, during which time the value of land upon Man- 
hattan Island has increased even more rapidly than its population. 
So likewise the construction expense not only of buildings, but of pipe 
Systems under streets now consisting of continuons sheets of asphalt 
over granité, has enormously advanced. 

The value of the investment of any manufacturer in plant, fac- 
tory, or goods, or ail three, is what his possessions would sell for upon 
a fair transfer from a willing vendor to a willing buyer, and it can 
make no différence that such value is affected by the eiïorts of himself 
or others, by whim or fashion, or (what is really the same thing) by 
the advance of land values in the opinion of the buying public. It is 
equally immaterial that such value is afïected by difficulties of repro- 
duction. If it be true that a pipe line under the New York of 1907 is 
worth more than was a pipe line under the city of 1827, then the owner 
thereof owns that value, and that such advance arose wholly or partly 
from difficulties of duplication created by the city itself is a matter 
of no moment. Indeed, the causes of either appréciation or déprécia- 
tion are alike unimportant, if the fact of value be conceded or proved ; 
but that ultimate inquiry is oftentimes so difficult that original cost 
and reasons for changes in value become legitimate subjects of inves- 
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tigation, as checks upon expert estimâtes or bookkeeping inaccurate 
and perhaps intentionally misleading. Cf. Ames v. Union Pacific R. 
R. (C. C.) 64 Fed., at pages l'78, 179. If 50 years ago, by the payment 
of certain money, one acquired a factory and the land appurtenant 
thereto, and continues to-day his original business therein, his invest- 
ment is the factory and the land, not the money originally paid; and 
unless his business shows a return équivalent to what land and build- 
ing, or land alone, would give if devoted to other purposes (having 
due regard to cost of change), that man is engaged in a losing ven- 
ture, and is. not receiving a fair return from his investment, i. e., the 
land and building. The so-called "money value" of real or personal 
property is but a conveniently short method of expressing présent po- 
tential usefulness, and "investment" becomes meaningless if construed 
to mean what the thing invested in cost générations ago. Property, 
whether real or personal, is only valuable when useful. Its usefulness 
commonly dépends on the business purposes to which it is or may be 
applied. Such business is a living thing, and may flourish or wither, 
appreciate or depreciate; but, whatever happens, its présent useful- 
ness, expressed in financial terms, must be its value. 

As applied to a private merchant or manufacturer, the foregoing 
would seem elementary; but some différence is alleged to exist where 
the manufacturer transacts his business only by governmental license 
—whether called a franchise or by another name. Such license, how- 
ever, cannot change an économie law, unless a différent rule be pre- 
scribed by the terms of the license, which is sometimes done. No such 
unusUal condition exists hère, and, in the absence thereof, it is not to 
be inferred that any American government intended, when granting a 
franchise, not only to regulate the business transacted thereunder, and 
reasonably to limit the profits thereof, but to prevent the valuation of 
purely private property in the ordinary économie manner, and the 
property now under considération is as much the private property of 
this complainant as are the belongings of any private citizen. Nor 
can it be inferred that such government intended to deny the applica- 
tion of économie laws to valuation of incréments earned or unearned, 
while insisting upon the usual results thereof in the case of equally un- 
earned, and possibly unmerited, dépréciation. 

I think the method of valuation applied by the rejxirt to land, plant, 
mains, services, and meters lawîul. To "Working capital, Coke & 
Coal Co. and Astoria" the above considérations are not appHcable, and 
thèse items will be treated separately. 

The Employment of Certain Items of Realty in the Manufacture and 

Distribution of Gas. 

It is not doubted that ail the meters, services, mains, and plant 
possessed and enjoyed by complainant, and of the value already con- 
sidered, are employed in complainant's gas business. I am not able 
to arrive at the same resuit in respect of ail the real estate. Owner- 
ship is asserted in land on Manhattan Island worth upwards of $15,- 
000,000 ; some of it so obviously held for purposes other than the man- 
ufacture or distribution of gas that no serions endeavor has been made 
to include the same in the property upon which the gas business should 
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yield to complainant a fair return. There remain, however, properties 
included in the report, fairly to be described as large tracts of land, the 
inclusion of which is justified upon the ground that complainant is enti- 
tled not only to a return upon that which it presently uses, but also 
upon something more which it may require for similar use in the near 
future. How near that future may be is not shown, nor even inti- 
mated as to most of the disputed items, and it may fairly be said that, 
in a suit such as this, proof of necessity near at hand should be re- 
quired. 

But there is one argument to me conclusive of the question raised 
by defendant's objections to the insertion in capital account of the 
items termed in the report "land leased, vacant and unimproved," a 
phrase which includes most of the disputed items just referred to. 
Such argument rests upon a considération of complainant's gênerai 
business as explained by the testimony and briefs, of the necessities 
of its présent situation, and of récent actual occurrences in respect of 
the Astoria plant (hereafter to be more fuUy treated), which consid- 
érations convince me that there is no intention on complainant's part 
to extend or enlarge its gas business on Manhattan Island in such 
manner as to require any substantial addition to the lands already 
actually applied to the necessities of that business. It is clear that 
for complainant to endeavor so to do would be unwise ; it being ap- 
parent from any set of values propounded by any party hereto that 
a great, if not the greatest, obstacle to the cheaper yet profitable pro- 
duction of gas on Manhattan Island, is the enormous value of the land 
already necessarily devoted to that purpose ; and that any more island 
real estate will be so used the testimony does not compel me to believe. 
The folly, and therefore the improbability, of such a course is shown 
by one undisputed fact, viz., the présent value of the real estate now 
confessedly devoted to gas making on Manhattan Island is over $11,- 
000,000, as found by the master, yet at the présent price of $1 a 
1,000 the gross yearly income derived from the maximum production 
of everything on that $11,000,000 worth of land is less than $10,- 
500,000. That the greatest product of which a plant is mechanically 
capable is yearly worth less than the value of the land on which it 
stands is a fact that speaks for itself, and needs no argument to prove 
that no man of business sensé will increase such a business misfortune. 

Nor is it improper for the court to take cognizance of contemporary 
local history, some détails of which are in the évidence, and to recog- 
nize a détermination on the part of the inhabitants of this island to 
render difficult even the continuance, in so crowded a city, of a busi- 
ness which, in the language of one of complainant's witnesses, "ren- 
ders us at best unpleasant neighbors." 

For thèse reasons, I deem the plea advanced by complainant for 
the addition to its capital account of any Manhattan Island land not 
now used for gas producing purposes legallv invalid, and I exclude 
from the land valuation the présent worth of leased, vacant, and un- 
improved land, in the amount of $2,141,155. From the exclusion of 
thèse items, it necessarily follows that they should be regarded as no 
part of the complainant's Manhattan Island gas plant, and that there- 
fore there must also be excluded from the legitimate expenses of the 
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Company the taxes upon thèse lands, and from its income, the rentat 
derived from such as were leased at the time of inquiry. To this con- 
clusion I âm the more wilHng to arrive on observing that the only 
yearly revenue produced to the complainant by this $v;,000,000 worth 
of New York real' estate was about $37,000. It has not been over- 
looked that many of the pièces of land just considered are adjacent 
to portions of the plants of the complainant, and that as to some a. 
definite purpose of utilization is testified to ; but the fact remains that 
they hâve been held for very considérable periods and not used, that 
they ought not to be used for the économie reasons above given, and 
that the testimony regarding their probable use falls far short of estab- 
Hshing that necessity which can be the only excuse for the utilization 
of such an expensive luxury as Manhattan realty in the gas business 
of the complainant. 

Lands Alleged Not to be Owned by Complainant. 

Défendants also object to complainant treating as part of its invested 
capital certain lands and land under water of which its ownership is 
denied. It appears that complainant, many years ago, acquired pos- 
session of thèse lands, under deeds which in terms oliliged it to re- 
serve certain portions therefrom as public streets, or to vacate said 
portions for street purposes, whenever thereunto required by the city 
of New York. At the time of the conveyances, much of the land 
in question appears to hâve been under water; most has long since 
been filled in; the streets hâve never been opened, nor has any de- 
mand for such opening ever been made by the city; and most of the 
filled in property, affected by this objection, is not only in complain- 
ant 's possession, but is occupied by gas manufacturing establishments. 
It may be that complainant is liable to an action of ejectment, or that 
by process of condemnation thèse pièces of property could be taken 
from it without compensation, upon the street opening being duly 
declared; but in my judgment it has given prima facie proof of titlè. 
If it were not occupying this debatable property, it would hâve been 
occupying either some of the lands already excluded as not employed 
in the gas business, or other lands of substantially equal value in the 
vicinity of its plants, for there is no contention that the land in ques- 
tion, however indiffèrent the title thereto, is not necessary for and 
actually used in complainant's business. The case is not différent 
from what it would hâve been had défendants shown, not that the 
city threatened complainant's title, or claimed that it had none, but 
that any third person had better title to the premises than the com- 
plainant, and might at any moment bring a successful action of eject- 
ment therefor. It seems to me that in a proceeding of this kind such 
évidence would hâve been whoUy immaterial. 

But thèse considérations are not relevant to certain land under the 
East river in the neighborhood of Tompkins street. The title to that 
land under water may be as good or bad as that to the région intended, 
more than 40 years ago, to be devoted to streets and not yet used for 
that purpose. But I cannot think that the land now in question, and 
under water, is employed in complainant's gas business, in any proper 
sensé. If it be assumed.that the land is owned in fee, it can be used 
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for no other purpose than as a river bed, upon the surface of which 
water-borne freight approaches complainant's yards. The land un- 
der that river is of no more use to the complainant because it is ovvned 
by it than it would be were it owned by the city or the state of New 
York. It is the privilège of transportation over the river — which is 
open to ail — that is valuable, and net the alleged ownership of the mud 
thereunder. I therefore exclude from the reported real estate valua- 
tion the value of said land under water, viz., average valuation of com- 
plainant's witnesses, $160,000. Subtracting thèse déductions, aggre- 
gating $3,301,155, from the reported value of the realty, viz., $13,461,- 
000, Ifind the value of complainant's real estate actually used in the 
business under considération to be $11,155,845. 

Working Capital, 

Upon this subject, I am unable to agrée with the report, further 
than to express my belief that the complainant usually has on hand 
about $3,000,000 worth of bills receivable and cash, and some $616,000 
worth of bills payable outstanding. But it does not follow that so large 
a proportion of its capital account should be entered as working cap- 
ital. That phrase means the amount of cash necessary for the safe 
and convenient transaction of a business, having regard to the own- 
er's ordinary outstandings both payable and receivable, the ordinary 
condition of his stock, or supplies in hand, the natural risk of his busi- 
ness, and the condition of his crédit; and unless thèse matters, and 
perhaps others, be looked into, no comparison can be drawn between 
one business and another, or even between those of the same gênerai 
nature. The security of complainant's business is fairly shown by the 
fact that for the time of inquiry, in a gross business of over $13,000,- 
000, bad and doubtful debts amounted to less than $83,000, and final 
profit and loss adjustment less than $30,000. 

Complainant's crédit is of the highest, and its o-wn comptroller 
should, I think, be the best judge of its own necessities, and his meas- 
ure of working capital in the sensé of cash is $1,000,000. $616,000 is 
taken as a fair average of outstanding bills payable, and the aggregate 
of thèse two sums is as much as the comptroller claimed until on sug- 
gestif'' he added $2,000,000 thereto, to represent the average amount of 
outstanding bills receivable. To assert that a concern with such crédit 
as complainant, with small percentage of loss, and a plant completed 
and paid for, needs as working capital not only the amount of its 
average outstandings payable and $1,000,000 in cash, but enough more 
to make its average bills receivable equal to cash, is going too far. A 
fair working capital for complainant is $1,616,000, and that figure is 
adopted. 

Coal & Coke Company and Astoria Establishment. 

The first of thèse items dénotes complainant's method of disposing 
of coke, and some other by-products. Such disposition is made through 
a corporation legally independent, but whose entire stock is owned by 
complainant. The by-products in question are sold to such corpora- 
tion, whose capital stock is the $50,000 reported, and on that capital 
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Stock complainant receives a 10 per cent, dividend which is entered 
in the income account. 

The second item represents a method of capitalizing, for the pur- 
poses of this case-, the gas heretofore purchased by complainant from 
other manufacturing gas companies in or near Manhattan. It appears 
that, for the period of inqiiiry, the maximum product of complain- 
ant's own works was about 10,500,000,000 feet per annum. It has sale 
for about 3,000,000,000 feet more, and this additional quantity it bought 
from other gas companies, whose stock was, at the tinie of pur- 
chase, and still is, either wholly or partly owned by complainant. This 
condition was looked upon both by complainant and the vendors of the 
gas (so far as the latter had any independent view at ail) as temporary, 
and, while this cause proceeded before the master, complainant was 
erecting on Long Island a plant of the most modem construction, capa- 
ble of furnishing not only the annual 3,000,000,000 feet of gas pur- 
chased from other producers, but 1,000,000,000 feet more. Such pro- 
jected addition to the gas-making equipment of New York and vicinity 
was to be, and was while in process of construction, the property of 
the Astoria Light, Heat & Power Company, ail of whose stock was 
and is owned by the complainant, and whose works will when com- 
pleted be as completely identified with complainant's enterprises as 
is the comparatively insignificant Coal & Coke Company. 

Complainant therefore claims that, because the Coal & Coke Com- 
pany is no more than its "Cartage department," and the Astoria Com- 
pany will be no more than a gas plant capable of supplying it with 
what it has hitherto been obliged to buy from others, therefore both 
should be hère regarded as much a part of complainant's assets as any 
retort or holder of its plant. To me it is clear that this procédure is 
without warrant of law. Complainant does not employ in its gas man- 
ufacturing business a single tool of the Coal & Coke Company, nor a 
single machine of the Astoria Company. Its investment in those com- 
panies is represented legally by so many certificates of stock; its re- 
lation to them is that of a stockholder only ; each is bo'und by law to 
maintain a separate existence and conduct a separate business. The ar- 
gument ab inconvenienti is often strong, and it has been inquired hère : 
Why should complainant be bound to go through the idle form of tak- 
ing money out of one pocket merely to put it in another, and treating 
(for example) the Astoria Company as an independent organization, 
when it really is not? The sufficient answer to this argument is that 
the law does not permit this species of convenience, and, while it still 
does permit the existence of many controUed corporations, it is highly 
necessary for the proper investigation and possible régulation of ail 
corporations, affectée! by a public use or engaged in Interstate com- 
merce, that the affairs of the controlling and controUed organization 
shall be kept distinct. And just what complainant, doubtless from very 
good business motives, is endeavoring hère to hâve recognized by the 
court, is in my judgment plainly against public policy. 

In the case of the Astoria Company, it is also, I think, a sufficient 
answer to the capitalization proposed thât there was no such company 
actually doing any business duririg the period inquired into. It had a 
légal existence, and the complainant was in effect subscribing to its 
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stock; but it had no manufacturing agreement with complainant, and 
was an enterprise incomplète and merely projected. 

Further, there is no better reason for this suggested capitalization 
than there would hâve been had the Astoria plant never been planned, 
and complainant looked forward to permanent purchases from its other 
controUed corporations. In the New Amsterdam Gas Company com- 
plainant is almost the only shareholder, and from that corporation 
much of coraplainant's extra gas was obtained. It might just as well 
be asked that some portion of the plant of the New Amsterdam Com- 
pany, i. e., that part which by hypothesis was sufficient to manufacture 
the gas sold by it to complainant, should be capitalized, as representing 
something upon which complainant was entitled to a fair return from 
its gas manufacturing and distributing business. Because, therefore, 
the proposed capitalization of the two items now under considération 
is contrary to law, is not, in the case of the Astoria Company, based 
upon any actually existing investment at the time of inquiry, and be- 
cause it is misleading, in not truly stating the facts, thèse capital items 
are excluded. 

It results, from thèse findings, that the value, as of the time of the 
beginning of this suit, of complainant's tangible property, invested in 
and representing the business sought to be regulated by the statutes 
and order in question, is as follovvs ; 

Real estate .Sll.l."),8-i.-i 

Plants iri.500,0(K) 

Mains 12,r>t:56,(K>("» 

SersMces ; ] ,994,000 

Meters and miscellaneous 4,100,000 

AVorklng capital 1,616,(KX) 

Total of tangible asReti9 $47,O01,84r) 

In seeking an answer to the ultimate question in litigation such as 
this, i. e., what is the capital (in the sensé of assets, not share capital) 
upon which the complainant is entitled to a fair return, the other in- 
quiries suggested by Smyth v. Ames, supra, hâve not been forgotten. 
But in this cause I do not find that the original cost (where ascertain- 
able) of complainant's tangible property affords any assistance. The 
time of acquisition is too long ago, and conditions hâve so wholly 
changed as to render comparisons viseless. Nor is any consideratioia 
of share capital advantageous. Were the complainant engaged in no 
other business than manufacturing and distributing gas on Manhattan 
Island, the extent, value, time, and cause of issue of its share capital 
would be material and relevant inquiries. But its holdings of the 
stocks of other companies (both those engaged in gas lighting and 
heating, and in other pursuits) are so extensive that it is impossible to 
say more than that its entire capitalization does not seem dispropor- 
tionate to its entire business. How much of said capitalization is rep- 
resented, or should properly be represented, by its own gas manufac- 
turing business, can only be ascertained by a valuation of its assets. 
And the only portion thereof that has been, or can be, valued herein, 
is so much as is afFected by the régulation complained of. 

Nor do I think the price, as shown by recorded quotations, paid 
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for tbe stock and securities of complainant during the last,20 yèars, 
is of the slightest value. The stock has apparently been at times the 
subject of spéculation, the recorded priées bave varied so widely as 
to rend^r any safe concktsion impossible, and the only resuit I can 
reacb, from the considération of thèse figures, is that at times tbe re- 
corded priées are out of ail proportion to the possibilities of the gas 
business, and at other times bave reflected unwarranted lack of con- 
fidence in the possibilities of the same. Having pursued therefore, 
as did tbe master, wbat I believe to be tbe only metbod of investiga- 
tion practicable in this case, I cdnclude that complainant is entitled, 
as matter of law, to a fair return, from the business of manufacturing 
and selling gas, on $47,^000,000 worth of tangible property. 

The Second Question of Fact Tried Before the Master, i. e., Cost to 
Complainant of Production and Distribution of Gas, 

Complainant's method of proving expense of manufacture and opéra- 
tion is to show actual disbursements for the year ending October 31, 
1905, and for tbe calendar year 1905. The items in détail are shown 
in the report. No reason appears to doubt that thèse disbursements 
were made during tbe times specified and for the purposes set fôrth. 
Whether tbe purpose for which any particular sum was expended 
related solely or partly to the gas business is not wbolly a questioil of 
fact, when tbe circumstances are known, and it is always to be re- 
membered that the ulfimate use of this cost statement is not to prove 
wbat it cost complainant to make and distribute gas in 1905, but wbat, 
under ordinary circumstances, and with a reasonable allowance for 
contingencies, "will be sucb expense in the near future. 

To tbe method pursued, it is objected that the investigation covered 
too short a period. If the statement propounded bad not been com- 
pared, as to its most important items, with the expérience of former 
years, and with that of other companies in other cities, there would 
be more force in the argument; biit as matters are I think tbe court 
had been furnished with sufficient facts. A summary of what com- 
plainant deems its ordinary annual operating expenses may be con- 
densed from tbe report, as foUows: 
<jOSt of gas at station (i. e., ready for delivery to holder) ....... $3,445,091 37 

Net cost of gas purchased from other companies 893,432 49 

Cost of distribution (i. e., from f actory to consumer) 1,589,700 67 

General expenses 2,807,040 66 

Total $8,740,265 19 

It appears to me that this method of statement is in one respect mis- 
leading, and that some of the objections to the gênerai expense account 
are well founded. 

The Method of Statement. 

The item "Cost of gas purchased from other companies" is not, in 
any way, an expense of operating complainant's gas factories or dis- 
tributing its own gas. Much time was spent in showing the amount 
of eacb subitem Of station, distribution, and gênerai expense per 1,000 
feet of gas manufactured and sold. In making thèse computations, 
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complainant has apportioned its distribution and gênerai expenses, 
not to the gas it manufactured, but the gas it sold, including that 
bought (as hereafter more fully stated) at bare station cost from other 
companies. This procédure apparently reduces the priée per 1,000 
cubic feet, by increasing the number of units to which expenses other 
than station cost are apportioned, and conceals the actual cost of manu- 
facturing and distributing the 10,500,000,000 feet, which represent 
the maximum capacity of complainant's own works. 

It is hardly too much to say that this procédure was the excuse for 
attempting to increase the tangible assets of the capital account, by 
adding the Astoria plant, and there is an apparent inj ustice or illogica- 
bility in considering income and receipts and disbursements, unrelated 
to any item of capital. Something seemed necessary to represent the 
investmènt from which flowed the profits of selling purchased gas. 
It appears, however, that it would hâve cost substantially as much to 
distribute the 10,500,000,000 feet, which complainant made, as it did 
to distribute the 13,500,000,000 feet sold during the period of inquiry. 
It entailed no measurable expense to pass the additional 3,000,000,000 
feet through holders, mains, and services, and the fact is that the busi- 
ness of selling purchased gas was proportionately far more profitable 
than that of selling gas of the vendor's own manufacture. The two 
opérations should be regarded as separate, though related, businesses, 
and, having ascertained the tangible assets engaged in both manu- 
facture and distribution, it is logical next to discover the normal ex- 
pense of distributing the product of those tangible assets, before taking 
up any other branch of business. From the statement of complain- 
ant's operating cost, therefore, I think the item of "Gas purchased 
from other companies" should be eliminated. 

Spécifie Objections, to Items of General Expense. 

Interest on taxes, $94,506.29 : Doubtless this expense was incurred 
in 1905, and as a penalty for withholding certain taxes laid by the 
State of New York, which hâve been and still are being contested ei- 
ther as to amount or validity. The propriety of complainant's action 
in withholding payment has been attacked; but I think without suc- 
cess, considering the présent condition of the tax laws of this state, 
and the results flowing from a voluntary payment of contested taxes. 
But in such litigation as this there is an insuperable difificulty in allow- 
ing this item, viz., it is not and cannot be a permanent expense. The 
efïect of allowance would be to regard this sum as a part of the usual 
running expenses of the business, and, whether in the future taxes 
were or were not paid when due, to fix this disbursement as a per- 
manent item of expense in the manufacture of gas for an indefinite 
period. 

Of the same nature is the cost of a législative investigation into 
the gas business, a sum expended in 1905, and amounting to $85,671.74. 
A third and similar item, is the expense of litigation over franchise 
taxes during the same year, being the amount ($63,401.65) expended 
in attacking the validity of chapter 713, p. 1589, of the Laws of New 
York for 1899, and the propriety of taxes laid thereunder. In 20 years 
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leg-islative investigations hâve been few, and the validity of the fran- 
chise tax law has been estabhshed by the Suprême Court of the United 
States. The efifect of allowing the last three items is to capitalize them, 
and the statement of that resuit is enough to require their disallowance. 
As pointed out while considering the real estate item of capital ac- 
count, coniplainant cannot treat as property employed in its gas business 
real estate not actually used, nor clearly shovvn to be intended for im- 
médiate use in such business. It follows that the expense of property 
not so employed cannot be treated as a permanent item of expense of 
manufacturing and distributing gas. For this reason the gênerai ex- 
pense account must be further lessened by the proportion of taxes paid 
upon such realty, computed as $29,071. 

The Principal Objection to Complainant's Statement of 
Operating Cost. 

This may be conveniently called the "10-cent item." It is admitted 
that some allowance must be made for the accidents and contingencies 
of this, as of any other business, and complainant therefore demands 
that, in addition to treating as permanent disbursements what it actu- 
ally paid out during the period of inquiry for repairs and renewals to 
its plant, mains, services, and meters, thefe should be allowed to it a 
reserve or contingent fund of 10 cents per 1,000 feet of gas sold, 
or, at the existing price of a dollar a thousand, substantially 10 per. 
cent, of its gross income. This method of stating the 10 per cent, 
réservation is misleading, and I think unjust to the state. The more 
gas complainant buys from other companies, the greater its volume 
of sale ; but, as pointed out, the expense of maintenance does not 
increase pari passu with increased sales ; and the allowance, if granted 
at ail, should be upon the sale price of the maximum production of 
complainant's own works. This déduction alone would amount to 
more than $150,000. 

The nature of this "10-cent item" may be seen by observing that dur- 
ing 1905 there was actually expended for repairs and renewals, and 
included in station and distribution cost, the sum of $685,077.47, and 
this item is to be considered as a permanent allowance for repairs and 
renewals, amounting, according to the report, to 5.58 cents for every 
thousand feet of gas sold, including, of course, the gas purchased from 
other companies. Yet, in addition to this allowance, there is demanded, 
in permanence, an additional 10 cents per unit sold, amounting to 
$1,338,316,37, to cover the probability of annual repairs and renewals 
in excess of $685,077.47, and dépréciation, médiate and ultimate, by 
which is meant the final replacement of plant and apparatus owing to 
irréparable decay. This item has been the subject of bitter contest, 
and after much hésitation I am unable to concur in the report. 

It appears upon a review of sales of gas, and cost of repairs and 
renewals actually made, between 1885 and 1905, that the average ex- 
penditure for such purposes during that time was 10.89 cents per 1,000 
feet of gas sold. Since 1899 the product of complainant's factories 
has not been sulScient to satisfy its consumers, and the average, if 
Icomputed only upon gas manufaçtured, is somewhat higher, but not 



CONSOLIDATED GAS CO. V. CITY OF NEW YORK. 865 

over 11 cents per 1,000. This average of repairs and renewals has 
for 20 years been sufficient, not only to maintain the plant in a condi- 
tion of ordinary excellence, but to enable complainant to-day to make 
more and better gas than ever before, while owning a better plant than 
ever. The actual payments for thèse purposes hâve often, as in 1905, 
fallen far below this average. This shows that the expenditure is 
not constant, while the rétention of the large percentage aemanded 
would be so under the plan urged on the court. There are certainly 
legitimate and gainful purposes to which temporarily unexpended 
balances can be put; and if they are so used an 11-cent réservation 
on gas manufactured wiU mean, during the years, much more than 
11 cents kept, pending larger demands from the works, without profit 
from its use. 

Again, the 10-cent item may be thus analyzed : In 1905 there was 
charged to dépréciation $282,219.67, while there was expended on 
new construction $621,304.36, a différence of $339,044.69. Construc- 
tion represents actual outgo, is chargeable to principal, and must be 
provided for either by new capital, or — what is the same thing — a 
capitalization of earnings, or by borrowed money. It is not pretended 
that, as against a regulatory statute, nevi' construction must be allowed 
for out of current earnings. Yet under the System of bookkeeping 
above outlined and shown in the évidence what happened in 1905 
was this : The $681,264.30 was expended. Then a year's déprécia- 
tion was fixed by estimate at .$282,219.07, and that amount of construc- 
tion expenditure was charged to income as dépréciation, and is sought 
to be covered in this 10-cent allowance. The distinction between 
dépréciation of that kind and new construction seems to me very 
shadowy. 

On considering the 20-year average of repairs and renewals, it is 
observable that the consumption of gas has in that time nearly quad- 
rupled, and the capacity of complainant's own works very largely in- 
creased. It follows that the 10.89 percentage, if computed upon the 
sales for 1885, represents a much smaller sum than does the same 
percentage on the product of 1905. Yet the number of plants has 
not increased with increased production. Neither, proportionately, 
hâve miles of mains and most other parts of distributing property. 
Each plant turns out more gas, through interior enlargement and 
improved methods of production, and there is nothing in the évidence 
to compel the belief that the same proportion of repair and renewal 
expenditures to volume of product existed in 1905 as did in 1885, or 
that the proportion of earlier years is legitimately to be required 
in the future. And this is true although the amount of money lately 
expended, and to be expended, is much larger than 20 years ago. 

The actual resuit of this demand, as applied to the facts of 1905, is 
as follows : If the 10 per cent, reserve were computed only on gas 
manufactured, it amounted to $1,065,781.03 of cash in hand. Of this 
$282,819.67 passed to dépréciation and was actually used to lessen ex- 
penditure for new construction, and the balance of $783,561.36 should 
hâve been credited to reserve against future contingencies. This means 
157 F.— 55 
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that if repairs and renewals could be kept at the figure of 1905, and 
no more be càlled dépréciation tban was used to aid in construction 
iri that year, there would be produced without the aid of inyestment 
at: interest a fund sufficient to reeonstruct complainant's entire plant 
in 30 years. 

No such thing will probably happen, and counsel hâve argued that 
this apparent surplus is prospectively dissipated by future increased 
expansés, and losses of many kinds. Increased expenses are likely 
to be incurred. The constant rise in the price of most materials and 
most. kinds of labor is something of which even judicial cognizance 
may be taken; but this inquiry is solely into the reasonableness, and 
therefore the legality, of the regulatory action in 1906. It is not to be 
presumed that if circumstances change the régulation will remain un- 
çhanged. And if such régulation does remain unchanged, there is 
nothing in the law as developed down to this time to prevent applica- 
tion to the courts, years after the passage of the regulative statute, 
upon the ground that what was just when the statute was passed 
has become unjust by lapse of time and change of circumstances. 

As to future losses of a kind not known in the past, such may well 
be encountered. It is said, probably with truth, that the crowded 
condition of 'underground New York increases for the future the 
danger of explosion, and introduces a new péril in electrolysis result- 
ing from the multiplication of underground electric currents. Thèse 
are dangers possible, so, somewhat more remotely, are lightning and 
earthquake. But it cannot be said, as matter of law, that a corpora- 
tion, even as against its shareholders, has the right to hoard income 
for the sake of maintaining dividends in years when extraordinary dis- 
asters may occur. If a prospérons private corporation chooses to set 
aside for such contingencies an annual fund of 10 per cent, of gross 
earnings, discontented minority stockholders might not be able to 
coerce the discrétion of the directors by judicial proceedings ; but their 
complaint would be entitled to a hearing, and the alleged abuse of 
discrétion strictly inquired into. The case of the company or its di- 
rectors is far weaker where the endeavor is to capitalize a large 
proportion of yearly earnings against the undoubted regulatory power 
of the State. I am of opinion that some such capitalization of in- 
come is proper; but can it be said in this case that a 10 per cent, 
reserve is so universally or even generally approved in manufacturing 
circles, so necessary for this corporation in the h'ght of its past history, 
and so clearly shown to be ail thèse things by the évidence herein, as 
to require the court to uphold the claim and accordingly seek to limit 
the regulatory power? 

In my view the statement of this proposition is a sufficient answer to 
it, and I fînd that complainant has not sustained the burden of showing 
the gênerai acceptance and reasonable necessity, and therefore the le- 
gality, of the reserve demanded. An allowance of 11 cents per 1,000 
feet on the maximum production of complainant's own works to cover 
repairs, renewals, and dépréciation, médiate and ultimate, is in my judg- 
ment sufficient. Making the déductions above discussed, I find com- 
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plainant's operating cost, for the manufacture and sale of its own prod- 
uct, to be $6,799,147.38.^ 

Complainant's Income. 

From the income as reported, $13,730,193.50, there must be deducted 
for reasons explained above: 

Dividend on Coke & Coal Co $ 5,000 00 

Rental of leased lands 37,408 88 

Proceeds of sale of purehased gas (2,803,702,341 ft. at 99.967 
cents average priée) 2,802,757 32 



Total $ 2,903,106 20 

— leaving as income from complainant's own product, $10,825,027.30. 
This sum is more than cpuld be obtained from selling the com- 
pany's entire product at $1 per 1,000, the présent price to private con- 
sumers, although for some years the city of New York has paid but 90 
cents per unit. The excess arises from the fact that much of the gas 
sold the city is unmetered, and furnished under contracts requiring 
complainant not only to furnish the gas, but to maintain and repair 
the lamps, so that the amounts paid for street lighting largely exceed 
90 cents per 1,000 for the gas consumed. 

Income from Purehased Gas. 

The sale price was $2,862,757.32 ; cost, at 34.04 cents per 1,000 $997,- 
039.89 ; profit $1,865,717.43. Not ail the gas either purehased or made 
during the period of inquiry was sold during the same period, but 
the unsold residue is too small to render the calculations erroneous for 
the purposes of this case, and much less than enough to constitute a 
proper reserve according to complainant's évidence. 

This is the income sought by complainant to be capitalized or rep- 
resented by the insertion in capital account of the Astoria plant ; thât 
is, because the Astoria factory would, when finished, furnish annually 
4,000,000,000 feet of gas, and ultimately do so more cheaply than has 
yet been done, therefore the cost of the prospective works should be 

1 NOTE. — Summary of déductions : 
Net cost of gas purehased from other companies $ 893,432 49 

From gênerai expense account : 

Interest on taxes 94,506 29 

Taxes on lands not employed In gas business (estimate) 29,071 00 

Législative investigation expense 25,671 74 

Franchise tax litigation expense 63,401 65 

Contingent fund, computed thus : 
Repairs and renewals of 1905 stated in station and 

distribution cost $ 685.077 47 

"Ten-eent item" of report 1,328,316 37 



Total 12,013,393 84 

"Eleven-cent fund" allowed In opinion 1,172,359 10 



Différence to be deducted 841,034 74 



Total déductions $1,947,117 91 



Which sum subtraeted from $8.746,265.19, leaves $6,799,147.28, as the rea- 
sonable cost of manufacturing and distributing complainant's own product. 
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considered as an investment of complainant, employed in its gas busi- 
ness. The inadmissibility of this contention on légal grounds has been 
pointed ont already. It remains to consider how the net income from 
purdiased gas is to be treated, in ascertaining the probable entire in- 
come of complainant, derivable in the near future, from ail its gas 
business. 

The 3,000,0.00,000 feet purchased in 1905 were obtained from compa- 
nies ail but one of which are almost as completely dominated by com- 
plainant as is the Astoria Light, Heat & Power Company, and in that 
one it owns a majority of the stock. It has used that control or own- 
ership to obtain gas at about holder cost plus 10 per cent. ; such holder 
cost being slightly below the corresponding figures for complainant's 
own product. With the inequity or illegality of this arrangement, as 
against a minority, however small, of stockholders, we are not con- 
cerned, and possibly it has alïorded to the selling companies a method 
of disposing of surplus product. The inquiry hère is whether this 
business is to be regarded as permanent, and at vvhat figure the pur- 
chase price of gas shall be fixed. 

That the business is permanent, I think obvious. The consumption 
of gas on Manhattan Island has outstripped the capacity of the fac- 
tories there situated, and I bave already expressed my belief in the un- 
likelihood of any new factory being there built, and the bad judgment 
of attempting to do so. I cannot, however, think it équitable to charge 
against complainant ail the profits derived during the period of in- 
quiry from a method of business that in its présent form cannot and 
ought not continue. The agreements under which complainant's con- 
trolled companies bave furnished gas are now expiring. At what price 
should it be now obtainable from the factory, and by a purchaser 
which bears every cost of distribution? 

Tt would, perhaps, be possible to hold complainant to présent fig- 
ures for mère lack of proof ; the case having been presented to the 
master and court as if stock ownership produced a merger of the con- 
trolled and controlling companies. From a déniai of that doctrine it 
might follow that existing profits, however obtained, should be the 
basis for measuring the future. This does not seem quite fair, and I 
think there is a basis of computation inferable from the évidence, 
though not directly testified to. 

The 3,000,000,000 feet purchased in 1905 were not enough for com- 
plainant's wants. The Astoria plant was calculated for 4,000,000,000 
feet, without any référence to a decrease in the price of gas. The in- 
crease in consumption during the years when priées were steady at a 
dollar per thousand was such as reasonably to justify this provision, 
entirely apart from the necessity for a reserve, which the demands of 
the consumer bave lately made impossible. The ascertained cost of As- 
toria is $13,000,000, and if the expectation of lessened holder cost at 
that factory be only partially realized, 30 cents per unit is a high figure. 
If 4,000,000,000 feet be sold annually at 50 cents per unit, ancl disposed 
of at a dollar, the profit to the seller represents over 6 per cent, on the 
investment, and that to â purchaser who disposes of it by mingiing bis 
purchase with bis own product is $2,000,000. 

Hère may be considered the natural imminent increase in con- 
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sumption, not due to prospective decrease in price, but to advancing 
population and industrial demands. It is prophesied by complainant's 
counsel that electricity is supplanting gas, so that as an illuminant 
gas is passing away; that the near future will produce light without 
beat; and that for heating and cooking purposes electricity will soon 
be a formidable rival, if not a victorious opponent. In some of this, 
there may be truth, yet nothing but time can furnish démonstration ; 
and if the industrial development of the past be any guide, new in- 
ventions create new demands, and permit the old and new to flourish 
side by side. Such bas been the history of steam and electricity, the 
telegraph and the téléphone, and, thus far, of telegraphy with and 
without the wire. For changed circumstances, either of production 
or consumption, there must be new applications for relief. The busi- 
ness of the court is to deal v/ith circumstances discoverablc in the 
présent, and by évidence. On the évidence I believe that complainant 
reasonably could and did expect when this bill was filed an annual 
inconie from purchased gas bought at a fair price as large as that 
admittedly shown for 1905. 

It follows that income from the gas business for the purposes bi 
this case should be thus computed : 

Iiifiome from eom])laiuaiit's owii prortuct, gi'os« .Ç10,82.'i,027 30 

Kxpenses (;,70!),147 28 

Xet ,$ 4.02.").88O 02 

Net from purc-hased gas l,8(;ij,T17 43 

Total net inc-ome ^ .'« .".8:>1,5!>7 é.l 

On the volume of sales for 190."), the loss through réduction of price 
by 20 cents per 1,000 is, as reporte-l, $2,(iô(),G00 ; net income under 
législation hère attacked $3,234,997.45. 

It is true that in consiclering probable income from gas purchased 
I hâve assumed a consumption of the full product o"f the Astoria 
plant, or its équivalent, and therefore a total sale of about 1,000.000,000 
feet a year over the business of 1905, and that the réduction in price 
must be considered as to that quantity. Such réduction would amount 
to approximately $200,000. I find that from the gas business hu- 
manly certain to be done by complainant, under the acts of Assembly 
in question, its net annual income would not be less than $3,030,000, 
upon a capital of tangible assets of $17,000,000. This finding allows 
nothing for increase of sales due to cheaper priées. 

The Rate of Return. 

It thus appears that complainant, under the législative réduction 
ordered, can earn over 6 per cent, upon the présent value of its in- 
vestment in tangible property. If such property only is to be con- 
sidered, I think this return sufficient to satisfy the law, though the 
reported décisions do not furnish a plain légal measure of the rights of 
a party in complainant's situation. 

The admitted doctrine (Covington, etc., Turnpike Co. v. Sanford, 
164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560) that a corporation sub- 
ject to régulation has no right to earn any definite dividend upon its 
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share capital has no application hère, on account of the diversity of 
reasons for issuing complainant's stock and the variety of its corpo- 
rate interests. Jt is only by ascertaining what complainant has in 
its gas business that eveit an estimate can be made of how large a part 
of its share capital represents that business. Nor can I think that 
the légal rate of interest in the state of complainant's incorporation 
or opération alïords any light on the subject, merely because it is 
established by law. As was observed by counsel, equally learned in 
law and politics, it would be easy to amend the légal rate, and judicial 
dependence upon an interest rate susceptible of change, by the same 
Législature, that régulâtes the rate of earnings, would be, to say the 
least, inadvisable. 

There is, however, evidential value in the established rate of usance 
for money, in so far as it expressses the settled conviction of the busi- 
ness community as to the worth of capital invested in enterprises not 
usually regarded as hazardous. Neither is the market price of the 
stock of a corporation in complainant's situation, nor the dividends 
paid thereon, ordinarily of value to the court. This company has for 
20 years paid dividends averaging over 6 and under 7 per cent., while 
the price of its shares has at times so risen as to yield but 3 per cent. 
to the purchaser at highest rates, and in other years has been below 
par, although dividends were maintained as usual. Thèse are the 
vagaries of spéculation, or reflections of the necessities of borrowers 
on collatéral, and not faCts useful in an investigation such as this. 
Difficulties of this kind are encountered in every case of rate or 
earning régulation, and I believe the décisions end to-day about 
where they began — declaring only that "each case must dépend upon 
its spécial facts" (Covington, etc., Turnpike Co. v. Sanford, supra) 
for discovering whether a rate "prescribed by a Législature or a 
commission is unjust and unreasonable and such as to work a prac- 
tical destruction to rights of property" (Reagan v. Farmers' L. & 
T. Co., 154 U. vS. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014). 

The question then becomes largely local, and décisions from one 
part of the country may be of small value in another, where con- 
ditions of business life are différent. The true note was, I think, 
sounded in Milwaukee, etc., Co. v. Milwaukee (C. C.) 87 Fed., at 
page 586, where the local rate for approved and nonhazardous se- 
curities was taken as the fnal criterion. ïn respect of gas and 
electric companies, the conditions for the state of New York are 
well summarized in the prevailing opinion in Trustées of Saratoga 
Springs V. Saratoga Gas, etc., Co. (Sup. Ct. N. Y., App. Div., Third 
Dept., Nov. Term, 1907) 107 N. Y. Supp. 341 ; but they must be 
further localized in the case of a corporation monopolizing the gas 
service of the most crowded portion of the largest city in America. 
Such a business situation is secured against compétition, because 
the monopoly is bénéficiai. To hâve the streets of the borough of 
Manhattan torn up to afïord room (if room exists) for the mains of 
a rival is unthinkable. For the same reason, and because the popu- 
lation and its wants will increase, so far as human foresight can 
perceive, the amount of business will also increase. So that the 
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inquiry hère is: What is a fair and reasonable rate of retum upon 
the most favorably situated gas business in America, not forgetting 
that ail gas businesses are inherently subject to many of the vicissitudes 
of manufacturing? 

Much testimony has been introduced to show that certain investors 
in gas Works well known throughout the country expect to obtain 
from 8 to 15 per cent, upon the price of what they can buy. Such 
testimony is not relevant. It must be admitted that investors are 
entitled to reap large rewards, if they can, from the hazards of a 
new business, or the rebuilding of a broken one. Such ventures are 
for exploitation, and the day for exploiting the business of selling 
illuminating and fuel gas in New York City is past — or certainly ought 
to be. The exploitation value in this case is represented by the en- 
hancement over cost of land, mains, and services, arising from local 
conditions bénéficiai alike to this complainant and many other New 
Yorkers, who by judgment or luck purchased or constructed, perhaps 
générations ago, what many men désire. An interest in the gas 
business of this city is as nearly a conservative investment as any 
private manufacturing enterprise can furnish, and, although each 
case dépends upon its spécial facts, there is, after problem conditions 
are ascertained, one question that can always be asked : What would 
that prudent man acquainted with business (so familiar to the readers 
of légal literature) do regarding such an investment, if it were offered 
to him? I think he would take it, not with enthusiasm, but as fairly 
safe local property, promising a rate of return sufficiently above the 
local mortgage market, to compensate for the additional and nonin- 
surable hazard. He would expect, and hâve just and reasonable 
right to expect, a return of 6 per cent., not because that happens to 
be the interest rate by law established in the state of New York, but 
because it is the retum ordinarily sought and obtained on investments 
of that degree of safety in the city of New York. 

Complainant's Intangible Property. 

My conclusion that the législation in question leaves complainant 
a return of over 6 per cent, upon the reproductive value of its tangible 
property in the gas business renders it necessary to consider the 
intangible assets of that business and their efïect, if any, upon the 
ascertained return. The master's report finds it impossible to as- 
sign separate values to the two items of intangible assets claimed 
by complainant, viz., good will and franchises, but déclares their 
combined values to be not less than $20,000,000. No more definite 
findings seemed needful, because the tangible assets found by the 
report were so large and the expenses of opération so great that the 
résultant income under the reduced gas rate was less than 4 per cent, 
upon tangible property alone. The testimony, however, is sufficiently 
fuU to enable the court to ascertain facts and render it unnecessary 
to remit the case. 

Good Will. 

By the définition of this species of property adopted in Washburn 
V. National Wall Paper Co., 81 Fed., at page 20, 36 C. C. A., at 
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page 315, good will is "ail that good disposition which customers 
entertain towards a house of business identified by the particular 
name or firm, and which may induce them to continue giving their 
custom to it." I cannot perceive how this complainant can possess 
a good will answering that description. There is nothing in the 
nature of its business enabhng it to acquire good will in the prop- 
erty sensé, or indeed in any other. It is required by law to furnish 
gas to ail demanding it within a certain distance of the mains, and 
it owns the' mains, service pipes, and meters. What induces a cus- 
tomer to remain with this company, its successor or vendee ? Nothing 
that I can imagine, except a désire to avoid the nuisance of street 
digging in front of his house; a digging, however, entailing no ex- 
pense upon him. Yet even this nuisance is in ail human probability 
impossible of occurrence because of the beneficially monopolistic char- 
acter of defendant's présent occupancy of the streets of this city. 
Nor is there proof in the case of the value of what complainant calls 
good will, on which point I agrée entirely with the master. 

From the testimony I think it apparent that what is hère meant by 
good will is the organization of complainant, long estabHshed, and 
doubtless well manned and equipped. Such organization is clearly 
of value, because without it neither its tangible nor intangible prop- 
erty can be profitably managed. Yet the organization itself is but a 
method of utiHzing that which is invested. It is really dépendent for 
■ its existence and continuance upon the franchise, without which there 
can be no useful organization. Tangible property bas a certain value 
entirely apart from franchise, or right to continue business, or method 
of transacting business ; but good will in the sensé of organization for 
the business of furnishing gas can bave no existence whatever apart 
or detached from the franchise conferring the necessary privilège. 
Would any one think of capitalizing good will of this kind and dis- 
tributing its assumed value in the shape of new shares among share- 
holders, new or old? I think the most ingenious financier could not 
imagine such a proceeding, and, if this good will be not property capa- 
ble of such capitalization and distribution, I do not think it property 
capable of capitalization as against the state. 

Finally, this claim of good will seems to forget that for many years 
the priée and distribution of complainant's gas bas been regulated by 
law. A citizen is entitled to hâve a clean street before his house be- 
cause he pays taxes, inter alia, for that purpose. He is much more 
plainly entitled to bave complainant's gas in his house because the 
company must give it to him if he pays for it. I think it apparent 
that the conceivable good wiïï of a gas company in this city is about 
equal to that of the street cleaning departmênt of the municipal gov- 
ernment. 

Franchises. 

Under this branch of the discussion the most important and novel 
question is whether a public service corporation is entitled to add the 
value of its franchise to the assets from which a fair return may be 
lawfully demanded. 
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In this case complainant's proposition may, I think, be accurately 
stated thus : The right to place gas mains in the streets of New York 
and maintain them for private profit is in and of itself something upon 
or from which an income return may be jnstly and lawfuUy demanded, 
a return différent and separable from that derived from ail the com- 
pany's tangible property or any part thereof. It is not asserted that 
any right such as above described was ever bought by complainant 
from either state or city, or that for such right any valuable consid- 
ération was ever paid in the usual légal sensé of those words. In- 
deed, the asserted rights ail date from that time in American éco- 
nomies when those promoting public works were regarded as public 
benefactors, and the right to serve the pubhc was something thought 
to be sufficiently paid for by the act of service. In thèse later days, 
however, complainant, finding itself treated rather as a malefactor 
than a benefactor, brings this action to ascertain, inter alla, whether 
the latest statutory rate leaves it a fair return not only upon its tangi- 
ble property, but upon the right to use that property in the gas busi- 
ness, which right is commonly called a franchise. As an original 
proposition I believe this claim unsound. Return can be expected 
only from investment, and he that invests must part with something 
in the act of investing. He that hath not sown shall not reap, and 
can it be said that complainant hère, or any other corporation sim- 
ilarly situated, has invested its franchise in its business? It did not 
invest in its franchise because it did not pay for it; it did not invest 
its franchise because it did not part with it in the same way that it 
parted with money or money's worth in acquiring or creating mains 
or plants. The investment of property was made not in the franchise, 
but under the franchise, and on the faith thereof. The franchise is 
but a part of the power or privilège of sovereignty, allotted to a private 
person for the benefit of ail and only incidentally given for private 
émolument. 

If ail franchises so allotted are private property for the purposes 
of rate régulation, as fully as land or money is private property, the 
nature of the doctrine is best seen by considering the case of a fran- 
chise just granted under which no capital has yet been invested, or 
one the use of which demands or permits no inveiîtment other than 
Personal service or labor. Thus, if a private citizen be now granted 
the franchise hère claimed by complainant, i. e., the right to estab- 
lish and maintain gas mains in the streets of this city, what is the na- 
ture of the property right in such citizen before a main is laid or a 
foot of gas manufactured? What is its worth apart from perform- 
ance under it and how can it be valued at its birth? Yet unless it 
can be seen to possess inhérent value entirely apart from the earning 
capacity of the subséquent investment or from the actual earnings 
resulting from such investment, the value asserted or claimed is but 
a duplication of that derived from the use of the tangible property 
when so invested. 

Again, let it be supposed that a citizen be granted a franchise to 
perform personal service only. The franchise of being a town crier 
or herald is a historical illustration. Such franchise is not différent 
in kind from that hère under considération. Is there any value attach- 
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e(}itO;that franchise beyond the right of working under its protection 
for a fair wage? And would the herald be justified in charging two 
priées for his proclamation ; ' one for his service, and the other as 
return or income on his franchise? 

The concepts of the nature and value of franchises are seen dimly 
and confusedly because of the failure to distinguish between productive 
and nonproductive property. Land, money, chattels, may by industry 
and intelHgence be made productive without a franchise; but no ex- 
cellence in thèse désirable qualities can ultimately render a franchise 
productive without the use of money, chattels, and land in conjunc- 
tion therewith, and when the juncture is made the earning capacity 
of the real and personal property, plus the franchise, and plus intel- 
ligence and industry, is really no greater than it would be without the 
franchise, for the franchise has added no producing power to the realty 
or personalty; it has but authorized their employment in a particular 
way, and protected the owners while so employing them. 

I can imagine no more than three ways in which the value of a 
franchise can be stated. It is valuable : (1) Because it authorizes the 
gainful use of private property in a particular manner; (2) because 
once obtained it is often difficult or impossible to get another like it; 
and (3) betause it may be used to injure or hinder another enterprise, 
although itself conferring or securing nothing of value. The third 
method of statement has been accurately, though colloquially, described 
as "nuisance value," and is so obviously illegitimate as to require no 
discussion. The second method of statement, when carefully consid- 
ered, asserts that because the sovereign has deemed it advisable to in- 
trust a public work to one citizen or body of citizens such quasi monop- 
olistic grant confers the right to charge for the service more than 
would be just or lawful were the occupation open to ail. Nor does it 
change the truth of the last statement that the difficulty of procuring 
franchises produces, and long has produced, a traffic in them. On ev- 
ery private sale of franchise property the price paid is so much money 
lost to the public by officiai incompétence or worse, and such sale can 
confer on the vendee no right to compel the consumer to repay him a 
pricei which should hâve been paid to the state. For thèse reasons I 
believe that on principle a franchise should be held to hâve no value 
except that arising from its use as a shield to protect those investing 
their property upon the faith thereof, and that, considered alone and 
apart from the property ' which it renders fruitful, it possesses no more 
économie value for the investor than does an actual shield possess fight- 
ing value, apart from the soldier who bears it. 

The very able counsel who bave argued this cause unité in declaring 
that the exact question hère presented makes this litigation a "pioneer 
case," and those for défendant bave, for reasons as différent as counsel 
were numerous, demanded that the matter be disposed of as one of 
first impression.- Itqften occurs, however, that, upon the présentation 
of a question absolutely novel in its exact form, the décision of the 
trial court is guided, in the absence of directly controUing authority, 
bythe trend of décisions, and methods of reasoning pursued in well- 
considered cases dealing with kindred topics, and even by the dicta of 
courts of approved aiithority, where such dicta indicate, as they often 
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do, a train of thought necessarily suggested by the exact matter in 
hand. It is this course I must pursue in respect of the broad question 
of valuing franchises for purposes of rate régulation. How novel it 
is, exactly as presented, is shown by the silence of most of the text- 
books concerning regulatory rates, and the summary and insufficient 
treatment accorded the question in the valuable treatise of Messrs. 
Beale and Wyman (section 362). 

It is familiar doctrine that private citizens may acquire vested prop- 
erty rights through a séries of even erroneous décisions; rights so 
firmly vested that it becomes unconstitutional for the court which per- 
sisted in error suddenly to rectify its mistakes to the détriment of 
those who had securely rested upon the décisions sotight to be invali- 
dated. A trial court is in somewhat such a case when confronted with 
a proposition concerning which as res nova it entertains no doubt, but 
finds it impossible to enforce the opinion entertained, without doing 
violence to théories of law and habits of légal thought fairly discover- 
able in preceding décisions of superior jurisdictions. In this case I 
am compelled to the conclusion that it is necessary to allow the discov- 
erable value of complainant's franchises as part of that capital upon 
which a fair return must be allowed, because to refuse would disre- 
gard views expressed by higher courts regarding the gênerai nature 
of franchises and régulation proceedings. Instead of attempting to 
minimize and distinguish the décisions to which I hâve been referred 
and many others, it is my duty to follow the method of reasoning there 
clearly indicated, leaving it to the higher tribunals to make distinc- 
tions which, if drawn by the lower court, would in my opinion savor of 
presumption. 

It is not to be denied that such a franchise as that to place and 
maintain gas mains in city streets is, though secondary in its nature 
and inferior to the primary franchise of corporate existence conferred 
by the suprême authorit)', property "taxable, inheritable, aliénable, sub- 
ject to levy and sale under exécution, to condemnation under the ex- 
ercise of the right of eminent domain and invested * * * with the 
attributes of property generallv." People v. O'Brien, 111 N. Y., at 
page 41, 18 N. E. 692, 2 L. R.' A. 255, 7 Am. St. Rep. 684. And the 
same doctrine in language almost as forcible is laid down in Monon- 
gahela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 
622, 37 L. Ed. 463, which case particularly and especially applied it 
to an instance of condemnation for a public use of the highest order. 

If franchises are to be reckoned with and paid for in condemnation 
proceedings, must they also be reckoned with and allowed for in 
cases of rate régulation? The rights of condemnation and régulation 
are both confessedly exercises of police power. If régulation is to 
be regarded as pro tanto condemnation, then the same train of reason- 
ing which requires compensation for franchises when ail the prop- 
erty protected by the franchise is taken away requires that some com- 
pensation shall be left when the earning power only is reduced. This 
is the crucial point of inquiry, and the highest tribunal bas not yet en- 
countered the necessity of answering. 

Yet it was said in Smyth v. Ames, 169 U. S. 544, 18 Sup. Ct. 433 
(42 L. Ed. 819), that the "apparent value of the property and franchises 
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used by the corporation" was, inter alia, to be considered when deter- 
mining the rates that might reasonably be charged; and in the same 
case it was asserted as a gênerai proposition that a "corporation may 
not be required to use its property for the benefit of the pubHc with- 
out receiving just compensation for the services rendered. Page 546 of 
169 U. S., page 433 of 18 Sup. Ct. (42 L. Ed. 819). And there can 
be no doubt that in the schedule of "its property" the corporation may 
justly include its franchise. And in the same spirit are the remarks in 
Reagan v. Farmers' Loan & Trust Co., 154 U. S., at page 410, 14 
Sup. Ct., at page 1058 (38 L. Ed. 1014), although the word "franchise" 
is not there used. In that case the proceedings of the Texas Railway 
Commission were under review, and how careful those commissioners 
were in valuing tangible property to the exclusion of franchises may be 
seen by the remarks of the Interstate Commerce Commission. 11 In- 
terst. Com. R. 264. San Diego Water Co. v. San Diego, 118 Cal., at 
page 567, 50 Pac, at page 633 (38 L. R. A. 460, 62 Am. St. Rep. 
261), was purely a case of rate régulation; and it is there declared 
that ; 

"The question of wliat is just couipensation in such a case is, \ve tliiuk, in 
ail respects analogous to the question which arises in every case of appro- 
priation imder the power of eminent domain, and it may be reduoed to the 
formula that the public must pay the actual value of that which it appropriâtes 
to the public use." 

And in the same spirit are the remarks of Morrow, J., in Spring 
Valley Water Works v. San Francisco (C. C.) 124 Fed., at page 594, 
which was also a ca.se wholly of rate régulation. And this identity of 
spirit in the two proceedings has been explicitly recognized by this 
court upon an application for preliminary injtmction in this case, re- 
ported in 146 Fed. 150. I think thèse cases reveal a line of reasoning 
which may be summed up thus : It is admitted that, if property pro- 
tected^ by a franchise is condemned and wholly taken away from its 
owner, the franchise must be paid for. If its earning power be re- 
duced by régulation, the value of the property is pro tanto reduced, 
and, since the franchise is property, the value of the franchise is also 
reduced. Therefore in some way the value of the franchise at the 
time of the proposed réduction must be ascertained, in order to dis- 
cover how much it contributed to the earnings before réduction, and 
how much it suffers in common with other property by reason of the 
réduction. Indeed, it has been asserted that when the condemnation is 
absolute the owners may take the value assessed, reinvest it, and take 
their chances of gain elsewhere ; while, if the condemnation be but 
partial and through rate regidation, such owners hâve no option but 
to continue to own the property and receive the reduced rates — with 
the resuit that, should no allowance be made for the franchise, owners 
are in a worse position when regulated than when their property is 
condemned outright. Ames v. Union Pacific Ry. Co. (C. C.) 64 Fed., 
at page 178, It is obviously true that if franchises hâve inhérent value, 
and 3'et may be disregarded in regulating rates, it would be an easy 
matter to regulate profits as near the vanishing point as might be nec- 
essary, and then condemn property whose franchises had been so 
practically destroyed by régulation, at a price far below its worth, were 
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condemnation instituted withotit antécédent régulation; and this 
thovight is prominent in 146 Fed., at pages 157, 158. 

I conclude therefore that I am compelled to consider franchises 
net only as property, but as productive and inlierently valuable prop- 
erty, and to add thcir value if ascertainable to complainant's capital 
account, befere declaring the rate of return permitted complainant by 
the statutes complained of. See an endeavor to deliminate thèse tvvo 
species of propertv in Kennebec Watcr District v. Waterville, 97 Me. 
220, 54 Atl. 6, GO'L, R. A. 856. 

The Method of Valuing Franchises. 

Upon this point, again, the diversity of view manifested by counsel 
on the same side reflccts the difficulty of the problem ; a difficulty 
accentuated in this state by the existence of the franchise tax law 
(chapter 712, p. 1589, Laws 1899). By that act the spécial franchises 
or privilèges possessed by corporations such as complainant, together 
with certain kinds of property not taxed either as realty or personalty 
before its passage, e. g., mains and services, are subjected to taxation. 
The method of assiessment foUowed in practice is to ascertain the 
value of ail tangible property of a given corporation and the amount 
of its net earnings, allot to the tangible property a fair return eut of 
earnings, and capitalize the residue thereof, if any. at the same fair 
rate, to ascertain the value of the spécial franchise. This is undoubt- 
edly an easy and convenient method of assessing the tax, but as a 
scientific method of ascertaining the value of the franchise it is open 
to the obvions objection that, as long as the tangible property earns 
anything, and the franchise exists, the franchise contributes to the 
earning power, because it is only by virtue of the franchise that any- 
thing at ail is earned. 

Again, as a method of valuation applied not to taxation, but to rate 
régulation, the System is reducible to an absurdity, for at what point 
of time is the inquiry to be made? Clearly, before the reduced rate 
goes into effect. Yet by this method, since the fair rate of return 
upon tangible property is a constant figure, the capitalization of the 
residue at the same figure will always give a valuation for the fran- 
chise rendering réduction impossible. 

As a resuit of this obvions absurdity, counsel bave submitted the 
argument, equally ingénions and ingenuous, that, although the fran- 
chise tax law remains unrepealed, New York has by the regulatory 
statutes hère in question abandoned the idea of taxing complainant's 
franchise, and substituted the scheme of regulating price of output. 
It should therefore be held: (1) That no future allowance be made 
for the payment of any franchise tax, because under this scheme of 
régulation value in the franchise disappears, and there can be no tax 
thereon ; and (2) for the same reason franchises should be excluded 
from capital account, because by the regulatory statutes their value 
is altogether extinguished. As an illustration of the difficulty of the 
subject, the argument is admirable ; but to ask the court to remove 
from the operating expenses of the company a tax lawfully laid in 
pursuance of existing statute, on the ground that a subséquent statute 
extinguished that upon which the tax operated, notwithstanding that 
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the only apparent effect of the 80-cent gas law was to increase the 
franchise tax, is a considérable demand upon credulity. 

The master reports that the record contains Httle direct évidence 
as to the value of the franchises, and he might hâve added that if by 
direct évidence is meant testimony of the same kind regarding their 
value, as bas been offered regarding every item of tangible property, 
there is none at ail. I think it obvious, as I hâve endeavored hereto- 
fore to point out, that either for the purpose of condemnation or régu- 
lation the value of a franchise dépends wholly upon what is earned 
under it, and I believe the best way of finding out how much a fran- 
chise separately considered is worth is to ascertain what those persons 
desirous of continuing opération under it consider it to be worth. 
In a corporation whose stock is freely bought and sold, such value is 
measured by the success attending the sale of stock based entirely 
upon capitalization of franchise; yet the value of stock issued only 
in considération of the franchise is obviously dépendent on earnings, 
after the stock based on tangible property has received a satisfactory 
dividend. This is really the same measure of value that the New York 
franchise tax commissioners are using, except that, instead of that 
reasonable return upon the tangible assets deemed by the commission- 
ers sufficient, there is substituted the opinion of the investing or spécu- 
lative public as to what constitutes a satisfactory rate of return upon 
ail the stock. Thus, if the investment of $100,000 in a franchise pro- 
tected business, authorized in the opinion of the promoters the issue 
of $300,000 worth of stock, and such stock for a number of years 
maintains itself at par, paying satisfactory dividends, it would be obvi- 
ously fair to assert that in the opinion of the shareholders the fran- 
chise is worth $100,000, assuming no appréciation of tangible assets. 
Yet it will always be true that, unless the whole net return, compared 
with the value of tangibles, is above a satisfactory return on tangible 
investment alone, the addition of stock issued for franchise will be 
regarded as "water," and detract from the value of the entire issue, 
and I think this conclusive proof that value in a franchise dépends 
wholly on what actual investment can earn. 

I consider the real reason for that identification of régulation and 
condemnation proceedings which compels me to consider the value of 
franchises to be that for générations it has been the universal practice 
of American corporations, supported by the opinions of courts and 
counsel, to capitalize their franchises for ail it was thovtght the trafïic 
or business would bear, until the country is fuU of shareholders whose 
certificates of stock are based upon the belief that in some way or other 
such certificates were legally created pièces of property, and would, 
like other property, be protected by fédéral and state Constitutions. 

Thèse considérations, applied to the testimony herein, enable me to 
find that this complainant did at the beginning of its career measure 
the value of its franchises. It does not appear how it was donc, nor 
why the figures selected were cHosen ; but it is true as matter of fact 
that, when complainant was organized in 1884 under a statute which in 
terms permitted it to acquire the property and franchises of the older 
gas companies consolidating to form it, it then issued stock of the parj 
value of $7,781,000 representing the franchises it then acquired and 
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notliing else; and this stock is still outstanding, and has since 1884 
been in the hands of purchasers, who I am compelled to think hâve a 
right to rely upon légal protection for legally issued stock. 

There is no direct évidence that complainant's franchises in 1884 
were worth $7,781,000, or are worth that much to-day. I do not see 
how such évidence can exist; but because complainant made an arbi- 
trary valuation so long ago, issued stock on the faith thereof, did 
that lawfully, and has maintained dividends upon that stock ever since, 
I find it presumptio juris that complainant's franchises in 1884 were 
worth $7,781,000, and to that extent it is certainly entitled to protec- 
tion against confiscatory régulation. No capital stock has since been is- 
sued upon the faith of franchises only. If, however, complainant's 
franchises were worth $7,781,000 in 1884, and its tangible property at 
the same time was appraised (as appears in évidence) at $30,000,000 
(in round figures), then since complainant's business (in sales volume) 
has in 23 years almost quadrupled, and its tangible assets grown to 
$47,000,000, it appears to me that a fair method of fixing value of the 
franchises in 1905 is to assume the same growth in value for the fran- 
chise as is demonstrated by the évidence in the case of tangible prop- 
erty. If, therefore, the franchise valuation of 1884 was proportioned 
to personalty and realtv of $30,000,000, a franchise valuation similarly 
proportioned to $47,000,000 in 1905 would be over $12,000,00. This 
I think a logical resuit from the assumption I am compelled to start 
with, i. e., that franchises hâve a separable and independent value. But 
there is, however, no method of valuing franchises except by a consid- 
ération of earnings. Earnings must be proportioned to assets, and 
both kinds of assets, tangible and intangible, must stand upon the same 
plane of valuation. Having therefore a measure of growth of tangible 
assets from 1884 to 1905, the franchise assets must be assumed to hâve 
grown in the same proportion. I find that the value of complain- 
ant's franchises at the date of inquiry was not less than $13,000,000, ' 
making a total valuation of $59,000,000, ujxDn which the probable re- 
turn is $3,030,000, or very considerably less than 6 per cent. This re- 
turn is neither fair nor reasonable. It is, however, asserted that it is 
not confiscatory. That it does not confiscate ail the income is admitted ; 
but, in so far as there is any différence between the promised return 
and a fair return, there is a confiscation of that différence. Authorities 
need not be cited to show that the court can neither increase nor dimin- 
ish the statutory price. It can only judicially décide whether the re- 
turn is fair, and if it is not fuUy fair and wholly reasonable, there is 
a confiscation of something, it makes no diflrerence how little. On this 
point there is nothing to be added to the remarks in Spring Valley 
Water Works v. San Francisco (C. C.) 124 Fed., at page 602. 

Existence of the Franchises. 

It has been strongly urged in this cause that, even if franchises are 
property, and property to be taken into considération in cases of rate 
régulation, this complainant does not own any franchise whatever. 
The arguments on this subject dépend upon a careful examination of 
the rights conferred both by charter and contracts with the city, upon 
the companies which in 1884 united to form complainant. No fed- 
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eral question is involved in this contention. It is one on which it 
would be the duty of the fédéral courts to follow implicitly the rulings 
of the State courts, and I am tlierefore very loath to express any opin- 
ion on the matter. It is sought by complainant to avoid the discussion 
by stating that this is a collatéral attack upon its franchises. I do not 
think so. If complainant is entitled to hâve its franchises considered, 
it is only because the franchise is an item of property, and therefore it 
raust be shown to be at least in the possession of the complainant and 
actually enjoyed by it at the time of inquiry. 

In the case of the land said to be a portion of the street occupied by 
one of complainant's factories, it vvas easy enough to prove possession, 
but whether one can be said to be in possession of a pièce of intangible 
property, because he is apparently enjoying some of the earnings there- 
from, is not so easy to assert. I do think, however, that the posses- 
sion of the secondary franchise or right to lay and maintain mains in 
the major portion of the city of New York can and should be inferred 
in complainant from the undisputed fact that it long bas been and stiU 
is being- taxed upon those very rights. Of course, it is not proof of 
ownership, any more than paying taxes upon real estate is proof of 
title to land; but where the tax is laid in personam, and not in rem, 
and by the same authority which now questions the existence of the 
franchise, it is, I think, conclusive proof of complainant's actual en- 
joyment of the rights secured by the alleged franchises. 

Under the décisions of the h'ighest court of this state, however, I 
incline to the opinion that complainant is not only in possession, but 
in légal enjoyment of, rights enabling it to lay and maintain mains on 
Manhattan Island. I believe People v. O'Brien, supra, has defînitely 
established the proposition that a franchise survives the légal death 
of the corporation to which it is granted, and that Matter of I^ong Acre 
Electric 'L. & P. Co., 188 N. Y. 361, 80 N. E. 1101, necessarily holds 
that a secondary franchise may be assigned, and the title thereto may 
pass from one corporation to another through an individual. Un- 
der thèse cases, complainant is in the possession, enjoyment, and own- 
ership of the franchises originally granted to the Harlem Gaslight 
Company, the Knickerbocker Company, and the Anthracite Gas Light- 
ing & Heating Company, and thèse franchises are sufficient to cover 
ail that complainant does, and permit ail it requires for Manhattan 
Island. Without expressing any opinion as to the other alleged fran- 
chises, I consider this finding sufficient to support the value hereto- 
fore stated. 

It has not been overlooked that according to one of complainant's 
witnesses $7,781,000 "was consid_ered to represent in 1884 the fran- 
chises and business and contracts and patents and good will— every- 
thing in fact except the tangible property." I consider this undoubt- 
edly truc statement immaterial, except as tending to show the diffi- 
culty of appraising franchises at ail, and the laxity with which ail 
items of intangible property are usually regarded in corporation man- 
agement. The overruling considération is that in 1884 there were 
issued shares of stock of the par value of $7,781,000, that that stock 
is outstanding yet, and that it represents a certain fractional part of a 
business which has enormously increased. Inasmuch as everything 
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in that business is accounted for except the franchises, I hâve taken 
that figure as indicating the nearest approach to franchise value, given 
by the évidence, and a proper starting point for computation. 

The Question of Pressure. 

On this point I think the testimony amply supports the master's 
finding, which is, in substance, that the pressure required by law is 
not physically impossible if the entire System of gas distribution in 
this city be reconstructed. It is a scientific fact incapable of change 
even by législation that pressure in a gas pipe varies vvith altitude. 
By the expenditure of about $4,000,000 for construction of mains and 
valves alone, exclusive of any pumping stations or other apparatus, 
it might be possible to establish and maintain the pressure called for 
by thèse acts. Such a thing is commercially impossible, and, even if 
it were donc (of course, at complainant's expansé), it remains com- 
mercially impossible, since the other parts of the statutes eut ofif the 
surplus income out of which alone complainant could be expected to 
perform the work. A change by means of new capital would be im- 
possible, because when made it would not add a dollar to income. 

Penalty Clauses. 

The master enters upon a computation of the effect of thèse penalty 
clauses in the case of a corporation having about 390,000 customers, 
and concludes that "said penalties, so far as the évidence shows, are 
unexampled in extent and severity." This is but confirmation of the 
finding based on afiidavits made when the preliminary injunction herein 
was granted. I think there is nothing to add to the statements of 
facts and law set forth in 146 Fed. 154. I am of the opinion that 
the penalty clauses in both statutes are clearly obnoxious to the remarks 
of Brewer, T.. in Cotting v. Kansas City Stock Yards Co., 183 U. S. 
79, 23 Sup.^Ct. 30, 46 L. Ed. 92. 

The Remaining Contentions of Complainant. 

It does not seem necessary to express any opinion as to whether 
the statutes imder considération taken together are unconstitutionally 
discriminatory. The findings already made dispose of the case. This 
is also true of the contention that the statute creating the Gas Com- 
mission unlawfully delegated to that body législative power. It is 
enough for the purposes of this case that the order of that commis- 
sion laid down and sought to enforce a confiscatory rate for the sale 
of gas, and the larger question raised in argument is now about to 
go before the highest court of this state in Trustées of Saratoga 
Springs V. Saratoga Gas, etc., Co., supra. The pendency and ap- 
proach ing final disposition of that litigation is an additional reason 
for withholding comment hère. 

The Jurisdiction of the Court. 

Défendants' objections under this head may be divided into three : 
First. That the question propounded cannot be reviewed because the 
reduced rate was established (apart from the action of the Gas Com- 
mission) by direct législative act; second, that the action as against 
157 F.— .56 
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the Attorney General of this state is in violation of the eleventh amend- 
mpnt; and third, that thés action is not well brought in equity. 

The proposition (to quote from a brief) that "the reasonableness 
of a rate régulation is a judicial question only when prescribed by a 
subordinate body" is, to say the least, somewhat astonishing. As 
argued, the doctrine is that, while a Législature cannot absolutely 
confiscate, it can under the guise of régulation go just short of that 
point, provided only that such resuit be reached, not by the action 
of a commission or subordinate, but by direct législative fiât. When 
this is the law, représentative government, as prescribed by Consti- 
tutions, both fédéral and state, is at an end, and, so far as the judicial 
department of the government is concerned, it is sufficient to cite the 
ruling that it is "both the power and the duty (of the courts) to in- 
quire whether a body of rates prescribed by a Législature or a com- 
mission is unjust or unreasoUable and suçh as to work a practical 
destruction to property, and if ifound so to be to restrain its opération." 
Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 
1047, 38 L. Ed. 1014. 

As to the argument that this action as against the Attorney General 
is in violation of the eleventh amendment, I think it sufficient to ob- 
serve that it is not sought herein to restrict or enjoin the opération 
of the criminal law of the state of New York, nor to obtain an in- 
junction against the law officers of state or county preventing them 
from doing not only what they hâve not done, but what they are not 
bound to do. The penalty clauses in the act under considération must 
be enforced by civil actions and by the défendants, pursuant to sec- 
tion 1962 of the Code of Civil Procédure. Whatever may be the law, 
if a Législature first prescribes an obligatory contract for a public 
service corporation, then makes a violation of that contract a crime, 
and intrusts, the indictment for the punishment thereof to its Attorney 
General, the questions suggested by such modem procédure are not 
hère involved, and I think the doctrine of Smyth v. Ames, supra, that 
"a suit against individuals for the purpose of preventing them as offi- 
cers of a state from enforcing an unconstitutional enactment to the 
in jury of the rights of the complainant is not a suit against the state," 
still obtains, and has been frequently aiîirmed, as in Prout v. Starr, 
188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584, and Mississippi Rail- 
road Commission v. Illinois Central Railroad, 203 U. S. 335, 27 Sup. 
Ct. 90, 51 L. Ed. 309. The title of Attorney General makes no dif- 
férence. There are occasions when he represents and embodies the 
majesty of the state, and is therefore as secure from suit as is the state 
itself. But when he is unconstitutionally directed, even by the state, 
to injure a private citizen or corporation in a proceeding in which the 
state has no pecuniary interest at ail, I am referred to no authority 
to show that the title he bears permits him to violate the suprême law 
of the land. 

As to the équitable remedy sought being improper, I cannot think 
it necessary tb review the décisions, most of which hâve been cited 
already in this opinion. If there was ever an action brought to which 
the remarks of Harlan, J. (169 U. S., at page 517, 18 Sup. Ct., at 
page 418 [43 L. Ed. 819]) regarding multiplicity of suits are applica- 
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ble, thîs is that case, and a much more difficult and successful applica- 
tion of the remedy by injunction in anticipation of injury by public 
officiais is furnished by Raymond v. Chicago Union Traction Ce. 

(Oct. 31, 1907) 28 Sup. Ct. 7, 52 L,. Ed. . 

It results that the first prayer of the bill must be granted, upon the 
ground that both of the statutes involved, as well as the order of the 
Commission of Cas and Electricity, are in contravention of the fonr- 
teenth amendment of the fédéral Constitution ; and that the relief 
■■sked in the second and third prayers of the bill must also be granted. 



A. R. BARNES & CO. et al. v. BERRY et al. 
(Circuit Court, S. D. Ohio, W. D. February 1, 1908.) 

No. 6,295. 

1. Tbadé Unionsi— Committees— Poweb to Costkaot. 

The 1904 convention of the International l'rinting Pressmen and As- 
sistants' Union instructed its board of directors to "negotiate" with the 
Tj'pothetœ for an eight-hour worlîday. The convention of 1905 instructed 
its board of directors to secure "if possible" a workday of eight hours ; and 
the convention of 1906 instructed its board of directors "to secure a re- 
newal of the agreement" then existing, which provided for a nine-hour 
day "with the déclaration as to whether the eight-hour day would be 
agreed to." The directors under this authority executed a contract with 
the Typothetœ renewing the existing contract, and providing for a nine- 
hour day until January 1, 1909, and an eight-hour day thereafter during 
the life of the contract. The convention of 1907 refused to ratify this con- 
tract until the provision for an opeu shop was strickcn out, and an amend- 
ment was inserted providing for nine hours' pay for the eight-hour day, 
to which the Tj'pothetœ refused to agrée. Held, that the board of di- 
rectors of the union under the instructions given them by the conven- 
tion of 1906 had no power to détermine within vvhat time after the expira- 
tion of the existing contract the eight-hour day should be inaugurated, and 
that the agreement sa made was not binding on the union unless ratified. 

2. Same— -Steike Benefits— Payment— Injtjnction. 

Where a contract between the International Printlng Pressmen and As- 
sistants' Union and the United Typothetœ of America attempted to regu- 
late the length of the work day, but did not flx the term of service nor 
prevent the members of the union from withdrawing from the service of 
the Typotheta; at any time whether with or without cause, the contract 
having been repudiated by the union, the courts had no power by injunc- 
tion to restrain the ofHcers of the union from paying strike benefits to 
members from a fund raised for that purpose in order Indirectly to com- 
pel euforcement of the contract, and prevent the success of strikes in- 
augurated to compel the grantiug immediately of an eight-hour day. 

Submitted on Final Hearing. 
See 156 Fed. 72. 

Henry Spalding, Dudley Taylor and C. B. Wilby, for complainants. 
Kinkead, Rogers & Ellis, for respondents. 

THOMPSON, District Judge. This suit was brought to prevent 
the violation of, and practically to enforce, the spécifie performance 
of an alleged agreement between two voluntary associations, namely, 
the United Typothetas of America and the International Printing 
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Pressmen and Assistants' Union of North America. The complain- 
ants are members of the Typothetae, and bring the suit on behalf of 
themselves and as représentatives of the Typothetse, and the défend- 
ants are sued as représentatives of the union ; Berry being the prési- 
dent and McMullen the secretary-treasurer of the union. The pur- 
pose of the agreement as therein set fortli is to establish "between the 
employing printers of the United States and tlieir pressmen and feed- 
ers uniform shop practices and fair scales of wages, settlement of ail 
questions arising between them, and the abolition of strikes, sympa- 
thetic or otherwise, lockouts and boycotts"; and, among other things, 
it provides that: 

"It is expressly agreed that until January Ist, 1909, fifty-four liours sliall 
coustitute a week's work ; and that tliereafter during the llfe of this coutract 
forty-eight hours of eight hours a day shall coustitute a weelv's work ; arrange- 
ments, however, eau be made locally to bring the forty-eight hours so tliat a 
Saturday half holiday eau be eujoyed witliout over-time cost to the employer, 
it behig dlstinctly uncîerstood that the employer is entitlod to a forty-eight hour 
week flfty-two weeks in the year, except where légal holidays intervene." 

The contract was drawn up and signed by committees of the two 
associations, and was ratified by a spécial convention of the Typothe- 
tae, but was repudiated by the nineteenth annual convention of the un- 
ion, held at Brighton Beach, N. Y., in June, 1907, which action of the 
convention was afterwards approved by the men of the union upon 
a référendum vote directing that the "eight-hour day" be inaugurated 
by the union on the 18th day of November, 1907. 

The complainants claim, and the défendants deny, that the commit- 
tee of the union was authorized bj' the convention of 1906 to make the 
contract without ratification by a convention of the union ; and the 
questions to be considered in determining the controversy are : (1) 
Had the committee of the union full and final authority to make the 
contract? (2) If so, can performance thereof be enforced indirect- 
ly by enjoining the officèrs of the union from paying strike benefits. 
and from doing anything in furtherance of strikes? 

First. The seventeenth annual convention of the union, held at San 
Francisco in June, 1905, adopted the following report of the com- 
mittee on officèrs' reports, namely : 

"We reconimend that the bôard of direetors be instructed to secure a con- 
férence wlth a committee of the Xational Typothetae with a view of arranging. 
If possible, a workday of eight hours. Failiiig to make a satisfactory agree- 
ment, we reeommend the board to be coustitnted a shorter workday committee 
to begin a campaign witli a view of deuianding the eight-hour day at the ex- 
piration of our agreement on May 1, 1907, and the board being instructed to 
report to the next eonventiou." 

In obédience to this instruction, the board of direetors of the union 
for the year 1905 attended the convention of the Typothetse af Kiagara 
Falls, in September of that year, and met its executive committee, and, 
as stated in the president's report to the convention of 190G, every 
argument possible on the union side was presented in trying to hâve 
the Typothetae agrée on the date of its going into effect, but were 
met with the answer "that it was an inopportune time to présent it 
on account of conditions existing that they were not able to bave chang- 
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éd." Thereafter there was some correspondence between Higgiiis, 
the président of the union and chairman of its board of directors, and 
Macintyre, the secretary of the Typothetse, concerning the matter, 
which ended on the part of the Typothetae by the following letter 
from its secretary: 

"New York, April 28, 190(5. 
"Mr. Martin V. Hissins, Charlestown, Mass. — M.v Dear Mr. Iligfîins: 
"Auswering yonr favor of April lltli, I am iustruetetl by our Xational 
Executive Coinniittee to state tliat the Connuittee décline to take iip tlie con- 
sidération of an eiîilit-liour workday, but will be ploased to appoint a Oojumittee 
to confer witli a siniilar Couunittee froni tlie l'ressnieu's Union to consider the 
renewal, at its ex])iration of tbe agreenient wliich now exists between our re- 
spective organizations. 

"Sincerely yours, Jolin Macintyre." 

Thereafter Higgins, on behalf of the board of directors, made the 
following report to the eighteenth annual convention of the union, 
held at Pittsburgh in June, 1906, to wit: 

"As tlie last convention delegated the question of the shorter workday to the 
board of directors, and with tlie correspondence as above, and tbeir knowledge 
of affairs hefore tbeni, tbey bog leave to report to the convention the following 
plan whereby some tangil}le niethod or cours*; niay be arrived at that will 
resuit in the adoiition of the oight-hour day by the I. P. P. and A. U. 

"(1) That this <-onvention instruct the Inc'oniiiig board of directors to meet 
as a comniittee with a like commlttee on the part of the United ïypothetœ of 
America, as explained in the letter to Mr. Macintyre under date of April 28th, 
herein mentioned, the comniittee on our part to strive with ail power possible 
to hâve some concessions made by the Typotlietse towards haviug the eight- 
liour day established within reasonable time, in a manuer that will warrant 
its adoption on mntual grounds as a fluality, and an agreement with that in- 
tent be entered Info ; the commlttee on our part having power to sign up such 
an agreement, if the eight-hour day can be brought, within a reasonable tlme 
of attaimnent, if not, the commlttee to report back to our next convention, as 
provided in section C of this report. 

"(2) That an assessment of 50 cents per month be levied upon ail pressmen 
members monthly from January 1, 1906, until .Tuly 1, 1907. 

"(3) That an assessment of 2.5 cents per nionth be levied upon ail feeder or 
assistant members monthly during the same period. 

"(4) That this fund be sent to the international secretary-treasurer monthly 
by the secretary of each local union, the same to be deposited in a différent 
bank from that in whi<th we deposit our regular funds, and the same to be 
known as the 'Shorter Workday Fund.' 

"(5) The question of what year aud date the eight-hour day shall be adopted, 
shall reniain within the keeping of the incoming hoard of directors, tbey to re- 
port to the next convention in full their observations and .ludgments as to 
what our future course should be in setting a date for the adoption of the 
eight-hour day. 

"(6) In View of the fact that our agreement with the United Typothetse of 
America will not expire until May 1, 1907, the board of directors feel that the 
provisions of section 4 of this reiiort would be the wisest course to follow, 
until at least another convention had followed the carrying out of the flrst 
three sections of this report, in order that an opportunity niay be given the 
membership to understanfl our financial strength, as well as hearing from the 
incoming board of directors, a report of the work done by theni during the 
year towards an amicable adjustment of the shorter workday, or eight-hour 
day, with the United Typothetœ of America. 

"(7) The wisdom of the above course is In the estimation of the board of 
directors the safest and best way for us to proceed, that we niay feel our way 
carefully towards accomplishing the greatest iunount of progress along the 
eight-hour day program, of not only trying to place our niembershii) upon an 
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eight-hour day basls, but the eiitire printing industry as well, in ail sectionB 
whei-e it is an industry of any importance, the same as was the nlne-hour day 
in 1S98. 

"(8) In connection with our own efforts along the above Unes, we should 
also court the ald and assistance of the other branches of the printing trade, 
in so far as trylng to hâve an untty of purpose in placing the printing in- 
dustry on an eight-hour basls as well as our membershlp in it. 

"(9) While we would like to see our membershlp on an eight-hour basls, we 
should try with every means within our power of agitation and co-operatlon 
to brlng the whole printing -industry on an eight-hour basls, not forgettlng 
the fact that thls was accomplished when the nlne-hour day was establlshed 
in the printing industry. 

"(10) The guccess achieved in our nine-hour day effort Is possible in the adop- 
tion of the eight-hour day, and, while récent events in the printing industry 
hâve mooted this possibillty, it is still within our rights and efforts to try at 
least along the Unes adopted in briuging the printing Industry to a nine-hour 
day basls in 1898. 

"(11) The foregolng report Is made in outllne of what should be done by the 
membershlp towards acqulrlng the eight-hour day, and, while we ail would 
like to see it come as soon as possible, we should not attempt to enforce It with 
a strike until ail other means had falled to secure it, and our finances and or- 
ganizatlon are made such that, in the event of failure to accomplish our de- 
sire along the lines of easy approach, we can leave the date of enforcing It 
vfithin the keeping of those whom we elect to administer our affairs, and then, 
when they inform us what course we should pursue, we wlll know that the 
time has been carefuUy considered and our duty and finances wlll hâve to aid 
us in doing the rest." 

On the sixth and last day of the convention of 1906, the committee 
on officers' reports made two reports in relation to the a^reement 
with the Typothetœ and the "eight-hour day," both of which were 
adopted by the convention, and which, as shown by the officiai report 
of the proceedings of the convention, read as follows : 

"TJ. T. A. Agreement. 

"Page 30 of president's report. 

"We, the Committee, recommend that the Board of Direetors be instrueted to 
meet with like Committee on the part of the U. T. A., with instructions to se- 
cure a renewal of the agreement with a déclaration as to whether the eight- 
hour day wlll be agreed to." 

"The Blght-Hour Day. 

"Page 39 of president's report. 

"The committee are pleased to coïncide with the recommendatlon of the 
Board of Direetors, inasmuch as they are of such a nature that the committee 
bave seen fit to endorse the plan of assessment as formulated by the Board, and 
that we recommend that this convention déclare in favor of the eight-hour day 
immediatoly after the expiration of the agreement now exlsting between the 
U. T. A. and the I. P. P. and A. U., provided it is not within the scope of 
posslbllities of havlng same arrangea amicably and equitably between the U. 
T. A. and I. P. P. and A. U. within a reasonable time at'ter the expiration of 
the agreement now exlsting between thèse two respective organisations. 

"The committee further recommend that steps be taken by the board of di- 
reetors to act in eonjunction with the other branches of the printing crafts for 
perfeetlng a plan whereby unlty of action may be carrled ont in the adoption 
of the eight-hour day." 

The action of the convention in adopting thèse reports was construed 
by the board of direetors to învest them with full power to renew the 
old contract with a provision for the inauguration of the "eight-hour 
day" within a reasonable time after the expiration of the old contract, , 
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and with that understanding they on the 8th day of January, 1907, 
signed the agreement in question, although it would not become opera- 
tive until May 1, 1907. Controversy at once arose throughout the 
union as to whether or not they had exceeded their authority, and in 
the Nineteenth annual convention of the union, held at Brighton Beach, 
N. Y., in June, 1907, it was discussed during four of the six days of 
the sitting of the convention and ended in the adoption of the follow- 
ing resolutions, to wit; 

"To the Officers and Membera of the I. P. P. and A. U. : 

"Whereas, our board of directors bas renewed the agreement with the Unit- 
ed Typothetœ of America, now, therefore, be it resolved that said agreement 
is hereby ratifled and approved, provided the 'open-shop' clause is.stricken ont 
and the amendment is inserted providing for nine hours' pay for the eight-hour 
day. And be it further resolved that in the event the IJ. T. A. rejects thèse 
amendments, our board of directors are Instructed to submit the question of 
the immédiate inauguration of the eight-hour day to the référendum, said 
référendum to be taken thirty days after such rejection." 

The Typothetœ refused to agrée to the proposed modification of the 
agreement, and thereupon the question of the inauguration of the 
""eight-hour day" on November 18, 1907, was submitted to a référen- 
dum vote of the membership of the union, and was decided in favor of 
its inauguration on that day. A large majority of the union men vot- 
ing were employed outside of the Typothetse membership, but the vote 
applied to ail employers of union labor in or out of the Typothetse. 

A persistent effort to secure the establishment of the eight-hour 
workday is evidenced by the action of four annual conventions of the 
union. The Cincinnati convention of 1904 instructed its board of di- 
rectors to "negotiate" for an eight-hour workday ; the San Francisco 
convention of 1905 instructed its board of directors to secure "if pas- 
sible" a workday of eight hours; the Pittsburgh convention of 1906 
instructed its board of directors "to secure a renewal of the agree- 
ment with a déclaration as to whether the eight-hour day will be 
agreed to"; and the Brighton Beach convention of 1907 offered to 
ratify the contract of January 8, 1907, "provided the 'open-shop' clause 
is stricken out and an amendment is inserted providing for nine hours 
pay for the eight-hour day," It will be observed that the second re- 
port of the committee on officers' reports to the Pittsburgh conven- 
tion in relation to the "U. T. A. agreement" and "the eight-hour day," 
above set forth, was not offered by that committee or adopted by the 
convention as an instruction to the board of directors, but as an ap- 
proval of the plan of assessment formulated by the board of directors 
and as a déclaration of the convention itself in favor of the inaugura- 
tion of an "eight-hour day" immediately after the expiration of the 
agreement then existing, provided it was not within the scope of pos- 
sibilities of having it amicably arranged between the two associations 
within a reasonable time after the expiration of the agreement then ex- 
isting. The board of directors appointed or chosen by the San Fran- 
cisco convention, in their report to the Pittsburgh convention, asked 
that convention to "instruct the incoming board of directors to meet 
as a committee with a like committee on the part of the United Typo- 
thetse of America, * * * the committee on our part to strive with 
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ail powers possible to hâve some concessions niade by the Typothetae 
towards having the eight-hour day established within a reasonable 
time, * * * and an agreement with that intent be entered into, 
the committee on our part having power to sign up such an agree- 
ment, if the eight-hour day can be brought within a reasonable time 
of attainment, if not, the committee to report back to our next conven- 
tion, as provided in section 6 of this report" ; but the only power giv- 
on by the convention to the incoming board of directors was "to meet 
with like committee on the part of the U. T. A. with instructions to 
secure a renewal of the agreement with a déclaration as to whether the 
eight-hour day will be agreed to." The Typothetae had theretofore re- 
fused to consider the adoption o£ the "eight-hour day," and the con- 
vention of the union had declared in favor of its adoption immediately 
after the expiration of the existing agreement, unless the two asso- 
ciations could agrée upon some reasonable time thereafter, and the 
directors were instructed to obtain from the Typothetae a déclaration 
as to whether it would agrée to the "eight-hour day" ; that is, wheth- 
er the Typothetae would consider the demand for it, and at some time 
agrée to it. The directors were not authorized in securing the renewal 
of the existing agreement to add new terms thereto; nor were they 
instructed to détermine what would be a reasonable time after the ex- 
piration of the existing agreement within which to inaugurate the 
"eight-hour day," nor were they empowered to conclude a new agree- 
ment with the Typothetae. If they succeeded in securing the consent of 
the Typothetae to the renewal of the old agreement, with a déclaration 
as to whether or not the "eight-hour day" would be agreed to, the 
instructions given them would be fulfîlled, and their only remaining 
duty would be to report their action to the next convention. In their 
report it would hâve been proper to recommend what action, in their 
opinion, should be taken by the convention, giving their reasons there- 
foi-, but, under the instructions given them, final action could be taken 
only by the convention. The board of directors exceeded its a-uthority 
in permitting new matter to be added to the renewal agreement, and in 
assuming power to bind the union by the agreement entered into by 
them with the Typothetae. ■ 

Second. If the board of directors were authorized to enter into the 
agreement on behalf of the union can performance thereof by the men 
of the union be enforced by injunction? The agreement is not a con- 
tract of employment between members of the Typothetae and men of 
the union, but is a contract, between the two associations for the pur- 
poses hereinbefore stated. We are not advised of the terms of the em- 
ployment of union men by members of the Typothetae, except as to 
hours of labor. So far as we are advised by the pleadings and the 
évidence, they might at any time, without breach of the contract of 
employment, withdraw from the service of the Typothetae. It is not 
shown that they agreed to work for any definite time, nor is there any 
provision in the agreement between the two associations fixing the 
time of service, and if, therefore, they should, at any time, with orl 
without cause, withdraw from the service of members of the Typothe- 
tae, they would be within their rights. As heretofore stated, the agrée- 
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ment was repudiated by the union at the Brighton Beach convention, 
and thereafter the men of the union, by a référendum vote, declared 
in favor of the inauguration of the "eight-hour day" on November 18, 
1907, and its maintenance is now the established poHcy of the union, 
and the défendants, its officers, are charged with the duty of carrying 
it eut, and pending the strikes incident thereto may the men employed 
by the Typothetae be deprived of the advice and assistance of their of- 
ficers and of strike benefits ? The strike benefit fund is created by mon- 
eys deposited by the men with the gênerai officers for the support of 
themselves and famihes in times of strikes, and the court lias no more 
control of it than it would hâve over deposits made by them in the 
banks, and the attempt to enforce spécifie performance of the agree- 
ment by enjoining the oflicers from performing their functions can- 
not be entertained. The court wil! not by indirect methods compel the 
men to continue in the service of the Typothetae and work nine hours 
a day. The agreement only requires that, if they work at ail, thev 
shall work nine hours a day. There is no agreement that they shall 
continue in the service of the Typothetae until January 1, 1909. 
The bill will be dismissed, at the complainants' costs. 



T'MTKI> ST.VTES v. B.VIJBER et al. 
(District C'ourt, W. D. Wisconsin. J_)ecember 18. 1007.) 

1. CeIMIKAL LA\V~îiEMO\AI. Of l'UISONEKS FOR TEIAL— I>"DICTMEST — CeRTIFIEI) 

COPY — rEOBABLE CAUSE— l'KlMA FaCIE (^\S1:. 

In a proecertiiig for the removal of ])risoi)ers indlcted in the district 
of Idaho from the district of Wisconsin for trial, a cei'tiflcd copy of the 
Indictment is sufticient to malie ont a prima facie case of probal)le cause. 

TEd. Note. — For cases in point, see Cent. Uig. vol. 14, Crinùnal Law, 
§ 510.] 

2. CONSPIKACY — IXDICTMEST — OVERT ACTS — LIMITATIONS. 

Where an indictment for conspiraey to defraud the TJnited States in 
violation of Kev. St. § 5440 [U. S. Comp. St. 1901, p. :!GTG], alleged the 
fonr^tion of the conspiraey on September 1, 1901, and tliat ou April 10. 
1905, within tlie period of limitation, défendants, in furtherance of the 
conspiraey and to carry ont and effect its object, iierfortned certain overt 
acts specifled. each being alleged to hâve taken place within tliree years 
prior to the indictment, the indictment snfficiently charged tliat the orig- 
inal conspiraey was continuously in existence, and was not defcctivo as 
indicating that the overt acts only, and not the conspiraey, liad been com- 
niitted within three years, though it did not in terms allège a new or re- 
newed conspiraey. 

3. Indictment— Construction. 

In construing an indictment, reasonable implication from facts clearly 
alleged may be properly made in determiniug the true me.-miug of tlie ac- 
cusation, the indictment being sufiicient if it apprises défendant of what 
he must be i)repared to meet, and doflncs the offense with sufficient ac- 
euracy to bar a subséquent prosecution. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, § 310.] 

Wm. G. Wheeler, U. S. Atty., and S. H. Rush, Spécial Asst. U. 
S. Atty. 

Bundy & Wilcox, for défendants. 
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QUARLES, District Judge. This is a'proceeding under section 
1014, Rev. St. [U. S. Comp. St. 1901, p. 716]. I am asked to issue a 
warrant for the removal of the défendants to the district of Idalio, , 
where an indictment has been found against them. By writ of habeas 
corpus the défendants hâve been brought before me. The record is 
brought up in response to a writ of certiorari. At the same time the 
government makes a formai motion for the removal of the défendants. 
It appears by the record that a preliminary examination was held be- 
fore a commissioner of this court, who found the existence of probable 
cause, and held the défendants to bail for their appearance. It appears 
that the only évidence offered by the government at such preliminary 
hearing was a certified copy of the indictment, with certain évidence of 
identification, and it appears to hâve been stipulated that the défend- 
ants were not fugitives froiïi justice. 

The first contention of the défendants is that they hâve not had such 
a prelirninary examination as comports with the Wisconsin law, and 
therefore not such as is contemplated by the Act of Congress. On 
the strength of Wisconsin authorities, it is contended that the copy of 
the indictment is not évidence to warrant the committing magistrate to 
bind the défendants over, and the discharge of the défendants is 
demanded on that ground. This contention is unsound and must be 
overruled upon the authority of Hyde v. Shine, 199 U. S. 84, 25 Sup. 
Ct. 760, 50 L. Ed. 90, where it is definitely held that the certified copy 
of the indictment is sufficient to make out a prima facie case of prob- 
able cause. 

Second. The second proposition involves the sufiîciency of the 
indictment. There is but one conspiracy laid, and that is alleged to 
hâve been formed on the Ist day of September, 1901. Ail of the overt 
acts set out are expressly referred to the original conspiracy. There 
is no spécifie averment of the formation of a new conspiracy, or ol a 
renewal of the original conspiracy within the period of limitation. The 
contention of the défendants is that as the crime charged by section 
5440, Rev. St., consists, not of the conspiracy and the overt act, but of 
the conspiracy alone, this indictment is defective for lack of suitable 
averments setting out an indictable conspiracy; that it is not good 
pleading to graft an overt act upon a conspiracy that has been barred 
by the statute of limitations. The attorneys for the government, on 
the other hand, call attention to the fact that this conspiracy is alleged 
to hâve been during ail the dates named in the indictment "continuons- 
ly in process of exécution," and that conscious participation of the de- 
fendants in such unlawful scheme within three years meets the require- 
ments of the law. The questions hère raised must be resolved in the 
light of the authorities bearing upon the subject. 

In United States v. Brace (D. C.) 149 Fed. 876, the court held that 
the clause, "was continuously in process of exécution," is not équivalent 
to an averment of a new conspiracy to defraud, but simply in effect an 
allégation that the original conspiracy was never abandoned, and was 
in continuons opération thereafter, until the date of the last overt act 
set out. It is well settled that, where overt acts are continued after 
the original conspiracy has been barred, the jury is warranted in in- 
ferring therefrom the existence of a new conspiracy, and the pleader 
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is authorized upon such a state of facts to aver the existence of a new 
or renewed conspiracy; and in many cases similarly situated, as in 
United States v. Greene (D. C.) 146 Fed. 889, and 'Ware v. United 
States (C. C. A.) 154 Fed. 578, the indictment contains an averment of 
a new conspiracy. Therefore there is hère sharply presented the ques- 
tion whether the absence of such averment of a new or renewed con- 
spiracy is fatal to the indictment. This is purely a question of plead- 
ing, and may be called a technical question in the hght of the following 
authorities. 

In United States v. Clark, 37 Fed. 107, Justice Brewer, then cir- 
cuit judge, said: 

"I can bave no doubt that he [defenclant] was fuUy informée! as to the 
charge agaiiist hini, and not in the slightest degree misled. I am fuUy avvare 
that there are authorities which do not concur with this view, and yet I tliink 
those authorities adhère too closely to the rigor and technieality of the okl 
common-law praetice which, even in criminal matters Is yieldiug to the more 
enlightened jurisprudence of the présent — a jurispnidence which looks ever- 
more at the matter of substance and less at the matter of form." 

This case is cited with approval in Rosen v. United States, 161 U. 
S. 33, 16 Sup. Ct. 434, 40 L. Ed. 606. 

In Dunbar v. United States, 156 U. S. 191, 15 Sup. Ct. 335, 39 L. 
Ed. 390, and Evans v. United States, 153 U. S. 587, 14 Sup. Ct. 934, 
38 L. Ed. 830, the test applied to the indictinent was whether it was 
sufficiently certain to inform the défendant of the exact nature of the 
crime charged, and to protect him from a second prosecution for the 
same offense. In Cochran v. United States, 157 U. S. 290, 15 Sup. 
Ct. 638, 39 h. Ed. 704, the court say : 

"Few Indictments are so slcilfully drawn as to be beyond the hypercriticism 
of astute counsel, few might not be made more definite by additlonal alléga- 
tions. But the true test is, not whether it might possibly hâve been made more 
certain, but whether it contains every élément of the offense inteuded to be 
charged, and sufflciently apprises the défendant of what he must be pre- 
pared to meet, and, in case any other proceedings are taken against hlm for 
a similar offense, whether the record shows with accuracy to what extent 
he may plead a former acquittai or conviction." 

In Ex parte Pierce (C. C.) 155 Fed. 665, the court say: 
"Whatever may hâve been the high degree of certainty required in framing 
indictments at common law, it is now settled that refinements and technicallties 
must yield to substantial things. The eriterion for judging of the sufliciency 
of an ludictmeut is whether the words employed make the charge clear to the 
common understanding." 

I hâve no doubt that in construing an indictment reasonable im- 
plications from facts clearly alleged may be properly made in deter- 
mining the true meaning of the accusation. 

Now, applying thèse principles to the présent case, there can be no 
doubt that the indictment as framed clearly indicates to the accused 
the nature of the offense with which they are charged, namely, that 
within the period of limitation they did "unlawfully, falsely, fratidu- 
lently, and corruptiy, in furtherance of the alleged conspiracy, and 
to carry out and effect the object thereof" perform certain overt acts, 
as for instance, that "on the lOth day of April, 1905, they did cause 
and procure the said George S. Long to exécute and deliver to the 
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Barber Lumber Company a deed purporting to coiivey and conveying 
to said Barber Lumber Company the land described in the respective 
applications and written svvorn statements which had theretofore been 
conveyed to said Long," etc. And so with each of the overt acts al- 
leged to hâve taken place within three years. It is equally apparent 
that the averments of the indictment are sufficiently definite and cer- 
tain to protect the défendants against a second accusation for the same 
offense. In other words, the indictment seenis to meet thèse two pri- 
mary tests which the law imposes. If the law is correctly laid down in 
Ware v. United States (G C. A.) 154 Fed. 578, it is the existence of the 
conspiracy rather than its formation which is the material fact, and 
that the conscious participation by the défendant within three years 
in an existing conspiracy makes it a crime viàthin the purview of sec- 
tion 5140, without regard to the time when the unlawful combination 
was in fact formed. This case may be said to be an innovation in the 
law, but it is a well-reasoned and instructive case. 

Applying this doctrine to the instant case, we hâve an original con- 
spiracy in 1901, alleged to hâve been continuously in process of exécu- 
tion until the last overt act charged. This is équivalent to a charge 
that the original conspiracy was during ail such times continually in 
existence ; that, having been undertaken in 1901, it had not been aban- 
doned, but continued to exist ; that it had, . by the sanction of the 
défendants, been brought forward as a continuing agreement, and 
actively promoted and effectuated by the défendants within such later 
period. The strict canons of pleading may. well require in such case 
a distinct spécifie averment of an indictable conspiracy, because the 
crime created by section 5440 consists of the conspiracy alone, and 
strictly the conspiracy relied upon for a conviction should be specifical- 
ly set out. But the Suprême Court bas several times held that in 
proceedings of this kind the district judge ouglit not to pass vipon tech- 
nical questions as to the sufficiency of the indictment, but should refer 
them to the court where the indictment is pending. Beavers v. Henkel, 
194 U. S. 87, 24 Sup. Ct. 605, 48 L. Ed. 882. The District Court in 
Idaho now has before it this very question for solution. Under ail 
the circumstances I feel constrained in this summary proceeding in- 
volving only the question of probable cause to hold that the indictment 
is sufficient to warrant the removal of the défendants to the court of 
original jurisdiction, where the questions of pleading may receive fair 
and deliberate considération. 

By stipulation between the parties, the légal questions involving the 
sufficiency of the indictment were to be first submitted and determined. 
The défendants reserved the right, if the décision of the district judge 
was adverse to them on the questions of law, to oft'er certain évidence 
l^earing upon the question of removal. This opinion, therefore, is not 
intended to preclude the défendants from the privilège so reserved. 
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UNITED STATES v. CENTRAL OF GEORGIA RY. CO. 
(District Court, N. D. Alabama, S. D. September 27, 1907.) 

1. Bailhoads — Safett Appliance Act — Construction. 

The safety appiiance act is a remédiai statute, and must be so con- 
strued as to acc-omplish the iutent ot' Conj^ress. Jolmson v. Southern 
Pacitlc Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 h. Ed. 303. 

2. Same. 

Tlie only exceptions to the safety appliance acts were those found in the 
proviso of section 6 of the act o( March 2, 1893 (27 Stat. 5.32, c. 196), as 
amended April 1, 1896 (29 Stat. 85, c. 87 [II. S. Comp. St. 1901. p. 3175]), 
and in section 1 o£ the act of March 2, 1903 (32 Stat. 943, c. 976 [U. S. 
Comp. St. Supp. 1907, p. 885]). 

3. Same. 

The provisions of section 2 of the original safety appliance act of 
March 2, 1893 (27 Stat. 531, c. 190 [U. S. Comp. St. 1901, p. 3174]), and sec- 
tion 1 of the act of March 2, 1903 (32 Stat. 943, c. 976 lU. S. Comp. St. 
Supp. 1907, p. 885]), require that each end of every car must be equipped 
with a coupler operative in and of itself. 

[Ed. Note. — Duty of railroad eompanies to furnish safe appliances, see 
note to Felton v. Bullard, 37 C. C. A. 8.] 

4. Penalties— Evidence— Weight and Sufficiency. 

It is Incunibent upon the plaintiff to prove its case by a prépondérance 
of the évidence. It need not shovi' the facts constltutlng a violation be- 
yond a reasonable doubt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Penalties, §§ 32, 
34.] 

5. Railroads— Defective Couplées— Safety Appliance Act. 

When the évidence shows that one end of a car was not provided 
with a coui)ler, but that the otlier was so provided, und. if the employé 
was standing on a certain side of tlie car. he could maUe tlie couplinj? 
and uneoupliug without going between the cirs, but could not make this 
coupling and uncoupling if on the opposite side, this is not a compliance 
with the law. 
(Syllabus by the Court.) 

There was verdict of guilty on each count. 

O. D. Street, U. S. Atty., and Luther M. Waher, Spécial Asst. U. S. 
Atty. 

London & London, for défendant. 

HUNDL,EY, Di.strict Judge (charging jury). This is an action 
brouglit by the United States to recover the sum of $'200 claimed to 
hâve been incurred as penalties by the défendant for hauling two cars, 
which it is alleged did not comply with the requirements of the act of 
Congress known as the "Fédéral Safety Appliance Act." This statute 
was enacted in 1893, and one of its provisions is that it is unlawful to 
use any car in moving Interstate traffîc not equi}3ped with couplers coup- 
ling automatically by impact, and which can be uncoupled without the 
necessity of a man going between the ends of the cars. This condition, 
"without the necessity of men going between the ends of the cars," ap- 
plies to the act of coupling, as well as to the act of uncoupling. This 
was the holding of the Suprême Court in the case of Johnson v. South- 
ern Pacific Company, 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363. 
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This act of Congress is a remédiai statute, and it is the duty of the 
court to so construe its provisions, as to accomplish the intent of Con- 
gress — to protect the lives and limbs of men engaged in interstate com- 
merce. This intent is shown as well by the title of the act as by its 
provisions. The title is : 

"An act to promote the safety of employées and travelers upon railroads." 

The language of the statute is mandatory. The onl}'- exception con- 
tained in the act is that it shall not apply to trains composed of four-. 
wheel cars or to trains composed of standard logging cars, where the 
height of such car from top of rail to center of coupling does not ex- 
ceed 35 inches, or to locomotives used in hauling such trains, when such 
cars or locomotives are exclusively used for the transportation of logs. 
It is not claimed, gentlemen of the jury, that either of the two cars 
sued upon fall within this exception. In order, therefore, for the plain- 
tifif to recover, it is necessary for it to show : First, that the défendant 
is a common carrier engaged in interstate commerce by railroad. This 
is admitted. Second. It has been proven in this case, and there is no 
conflict in the évidence, that both of the cars in question were carrying 
traffic consigned from a point in one state to a point in another state. 
This makes such traffic interstate traffic. While the évidence does not 
show that the défendant hauled the car across the state line, still the 
défendant is engaged in interstate traffic no matter how short the 
movement, if the traffic hauled is in course of movement from a point 
in one state to a point in another. The third fact necessary to bring 
the défendant within the provisions of the statute is the movement of 
the cars in a defective condition ; that is, without each car being so 
equipped that the employé could make the coupling or uncoupling of 
the cars without going between them. 

Under our System of jurisprudence, it is within the province of the 
jury alone to détermine the facts in this case. It is my right and duty 
to instruct you as to the law applicable to thèse facts. The évidence 
tends to show that the défendant corporation, while engaged in inter- 
state commerce, hauled two cars, both of which are alleged not to hâve 
been equipped with the safety appliances required by the statute. The 
évidence for the governnient tends to show that one end of each of said 
cars was not provided with this automatic coupling device. The resuit 
of this condition is that while an employé, if standing on one side of the 
car which was provided with the device, could make the coupling with- 
out going between the cars, yet if he was on the opposite side there- 
from the coupling could not be made without going between the cars 
and taking hold of the coupling pin with the hands. The contention of 
the défendant is without conceding the facts presented by the govern- 
ment, v/hich are controverted, that, if one end of every car is provided 
with an automatic coupler, the requirements of the law are complied 
with. This question, gentlemen, is one of law, and upon which it is my 
duty to specially charge you. The safety appliance act requires that 
each coupler on a car be operative in itself , so that an employé will not 
hâve to go to another car to couple or uncouple the car in qviestion. 
The provisions as to coupling and uncoupling apply to the coupler on 
each end of every car subject tô the law. It is whoUy immaterial in 
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what condition was the coupler on the adjacent car or any other car or 
cars to which each car siied upon was, or was to be, coupled. The 
equipment on each end of thèse two cars must be in such condition that 
whenever called upon for use it can be operated without the necessity 
of men going between the ends of the cars. This is the plain and un- 
ambiguous meaning of the statute. There is conflict in the testimony 
as given by the witnesses for the government and the défendant, and 
during the course of the trial it has been developed that the witnesses 
for the government were especially employed to ferret out and detect 
such violations of the law as is hère alleged. Counsel for the défendant 
in his argument directs the attention of the jury especially to this phase 
of the government's testimony, and insists that the jury must consider 
the testimony of the witnesses for the government with relation to their 
interest in the case. It is true, gentlemen, that in ail trials it is within 
your province to consider the interests of the witnesses in the subject- 
matter of the controversy on trial, but this does not authorize you to 
arbitrarily disregard the testimony of any witness. You must consider 
the testimony of ail the witnesses in the case in connection with ail the 
facts and circumstances in relation thereto, as developed in the trial. 
The government has a right to employ especial agencies to ferret out 
and secure testimony to convict those who violate the laws of the land. 
If this were not true, many would escape the penalties of the law, and 
go unwhipt of justice. So, too, you may consider the fact that the wit- 
nesses who testified for the défendant are in its pay and employment, 
and yet the défendant could not operate its trains without the employ- 
ment of such agencies as hâve testified as witnesses in this case. The 
burden is upon the government to make out its case to a reasonable cer- 
tainty — that is, to your reasonable satisfaction — by a prépondérance of 
the évidence. If you find, therefore, from a prépondérance of the évi- 
dence in this case that the défendant was a common carrier engaged in 
interstate traffic by railroad, and that it hauled in Interstate traffic the 
cars named in the pétition, when said cars were in such condition that, 
in order to operate the coupling or uncoupling mechanism thereon, it 
was necessary for an employé to go between the ends of the cars, you 
will render your verdict for the plaintiff. If you do not so find, you 
will render your verdict for the défendant. 

By the prépondérance of the évidence, you are not to understand that 
the government must make out its case beyond a reasonable doubt. It 
is sufficient if you are satisfied in your own mind from ail the évidence 
that the défendant did the act complained of. 

If you should find for the plaintiff, the form of your verdict must be : 
"We, the jury, find the défendant guilty." If you should find for the 
défendant, the form of your verdict must be: "We, the jury, find the 
défendant not guilty," 
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SHABFER y. INTERNATIONAL POWER CO. 
(Circuit Court, S. D. New York. August 20, 1907.) 

DlSCOVERY— REQUIBINO PeODUCTION OP BOOKS— FlîDEBA.1. Statutk. 

Uev. st. i 724 [U. S. Comp. St. 1901, p. 083J, confers autborlty on a 
fédéral court to require a party to produce books or papers for iuspection 
before trial in an action at law, wbere tbey appareutly contaiu material 
facts wbicli are esseutial to euable tUe otber purty to prépare for trial. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Discovery, § 115.] 

At Law. On motion for inspection of books under Rev, St. § 724 
[U. S. Comp. St. 1901, p. 583], before trial. 

Steele De Friese & P'rothingham, for tlie motion. 
Graham & L'Amereaux, opposed. 

LACOMBE, Circuit Judge. This is a question of practice, not of 
substantive law ; and the practice, which vvas settled for this circuit 
in Gray v. Sclineider (C. C.) 119 Fed. 4?4, and Caineron Lumber Co. 
V. Droney (C. C.) 132 Fed. 304, sliould not be abandoned because of 
the décision in the Third circuit of Cassatt v. ilitchell Coal & Coke 
Co., 150 Fed. 32, 81 C. C. A. 80, especially so as inspection is granted, 
in proper cases, in a majority of the other circuits. Bloede v. Ban- 
croft Sons Co. (C. C.) 98 Fed. 175. 

Suit was brought in England in the name of défendant against the 
Diesel Engine Company, which set up a counterclaim and prevailed, 
entering judgment against défendant. Plaintifif, as assignée of the 
Diesel Company, is suing on that judgment, and défendant avers that 
the English suit was brought without its authority and that it was 
not a party thereto. The burden is upon the plaintifï hère to show 
that the International Power Company directed or authorized the 
bringing of that suit, and, presuinably, that can be done only by en- 
tries in the hooks and papers of défendant. Possibly évidence therein 
contained may hâve to be supplemented by other proof. The case is 
peculiarly one in which inspection should be allowed, and the applica- 
tion is confined closely to the précise point sought to be proved. 

The motion is granted, order to be settled on notice, unless counsel 
can agrée as to its terms. 
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MULFORD V. FOURTH STREET NAT. BANK. 
(Circuit Court of Appeals, Tliird Circuit. December IG, 1907.) 

No. 29. 

1. Ban KiiUPTOY— Pétition fob Review—Scope— Discrétion. 

Keiusiil of a .ludse sittiiig in banliruptcy to sanction an arrangement be- 
twemi tlie bankni|it.s and certain of tlieir creditors and iiersonis wbo had 
reccived prefereutial transfevs of the banlîrupts' property, in the legiti- 
ffiiitp exercise of discrétion, did not présent a "intittor of law" reviewable 
on a pétition for review antliorized liv Banlvr. Act Juiv 1, 1808, c. 541, § 
24b, ."iO Stat. 553 [U. S. Comp. St. 1901, p. 34:i2|. 

2. Same — Ageeement Between PAitTiEs— Coxfiksiation. 

Refusai of a judge sitting in banlcruptcy to sanction an agreeraent be- 
tween the trustée, certain of tlie ttanltrupts' creditors. and persons wlio 
had received prefereutial transfers, by wbicli certain of tlie projierty was 
to be transferred to the trustée for the benefit of creditors in considération 
of the trustées' agreement not to furnisli évidence against tlie banltrupts 
in any criminal prosecution, was a proper exercise of discrétion. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Pennsylvania. 

W. Horace Hepburn and Emanuel Furth, for petitioner. 
A. G. Dickson and Samuel Dickson, for appellee. 

Before DAIXAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This pétition invokes the jurisdiction vest- 
ed in tliis court bv section 34b of the bankruptcv act of July 1, 1898. 
(30 Stat. 553, c. 541 [U. S. Comp. St. 1901, p. 3433]), but it does not 
présent a "matter of law," and therefore will not be entertained. In 
re Purvine, 96 Fed. 192, 37 C. C. A. 447; In re Lesser, 99 Fed. 913. 
40 C. C. A. 177; In re Rosser, 101 Fed. 562-567, 41 C. C. A. 497;; 
In re Carley, 117 Fed. 130, 55 C. C. A. 146. The complaint is that the 
District Ccourt refused to approve a certain agreement, and we know of 
no rnle of law or of equity by which the propriety of that refusai is de- 
terminable. What really is sought is a review of a legitimate ex- 
ercise of discrétion, and this we are neither authorized nor disposed to 
enter upon. It is enough to say that there was no abuse of discrétion ; 
but that, on the contrary, we think the learned judge acted wisely and 
with seemly circumspection in withholding his sanction from the ar- 
rangement submitted to him, and which he sufficiently described at 
the outset of his opinion, as follows : 

"In this case the banljrupts were threatened with criminal prosecution. 
There were a number of claims held by relatives of the banlirupts which were 
disputed, and it was alleged that a number of paynients and transfers of prop- 
erty wlthin four months of the time of flling the pétition in banlcruptcy were 
prefereutial and reeoverable by the trustée. The assets of the estate were ap- 
praised at .$22,700. This was a very small percentage of the total liabilities. 
which amounted to the sum of S237,.">00. The trustée and creditors, anxious 
to Increase the assets of the estate with the least possible cost and delay, and 
the bankrupts, equally solicitous to secure immunlty against prosecution, en- 

J 57 F.— 57 
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terefl Into an agreement wlth others, bearing date the 9th day of March 19C6, 
by whlch it Is stipulated that certain transfers of property shall be returned 
to the trustée, and, in addition, a snm In cash sliall be raised by the frienda 
and relations of the banknipts, to be paid to the trustée, aud certain clanns 
over which the banltrupts had some control should hé \\-itlidrawn from the 
estate, in considération of which the trustées stipulated uot to furnish any 
évidence agalnst the bnnkrupts iii any criminal prosecutiou, aud other par- 
ties agreed not to institute such prosecutions." 

' The pétition for revision is dismissed. 



SNOW et al. v. HAZLEWOOD et at. 

(Circuit Court of Appeals, Fifth Circuit. December 3, 1907. Kehearing Ve- 

nled February 25, VMS.) 

No. 1,505. 

1. DEEDS— VaLIDITT— BURDEN AND SXJFFICIENCY OF PbOO?. 

Complainant, who resided in California, claimed an undivided Interest 
In a tract of land at Beaumont, Tex., on wiiich a large number of produc- 
ing oll wells had been sunlc by purchasers of smaller tracts from the 
other owners. She executed a power of attorney to a firm of attorneys 
to establish and represent her interest, to bringi suits and settle or com- 
promise the same, under a contract by which they were to bave half the 
proceeds. 'Peuding such sults one of the attorneys negotiated a sale of 
her interest to a syndicate operating wells on the land, and, on his recom- 
mendation, she made the conveyance. The attorneys, however, retained 
their half interest, which fact was not Isnown to her. Within three weelîa 
after the saie, the syndicate transferred a one-half Interest in their pur- 
chase to such attorney for tlie same price they had paid, for which they 
tooli his note, which transfer was not liuown to his partners nor to com- 
plainant. The transférées of her interest realized therefrom largely more 
than she received for it. Held, in a suit by complainant agalnst the at- 
torney and the members of the syndicate for a cancellation of her deed 
and an accounting, that such f acts plaçed the burden upon the défendants 
to prove the good faith of the transaction, and thnt there was no secret 
agreement that the attorney should hâve an interest in the purchase; and 
that the évidence was insufflcient to sustaln such burden. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Deeds, §| 588, 
589, 645.] 

2. Equitt— Answees as Evidence— PBOor to Oveecome. 

Sworn answers to interrogatorles propounded by a bill In equity, al- 
though required by the bill and , relating to matters within the Personal 
knowiedge of the défendants, may be overcome by circunistances shown, 
altliough not positively eontradicted by the testimony of any witness. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 715- 
724.] 

Shelby, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastera 
District of Texas. 

E. C. McLean and W. D. Gordon, for âppellants. 
Horace ChiUon and C. L. Galloway, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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PARDEE, Circuit Judge. This is a suit brought by tlie complain- 
'ant and appellant Mrs. Annie E. Snow to set aside and cancel a deed 
made by her to W. F. Casey, dated November 6, 1901, and delivered 
about November 13, 1901, to ail her interest and estate in the John 
A. Veatch survey in Jefferson county, Tex., and for an accounting. 
The disputed matters involved are so largely questions of fact that it 
is unnecessary to state the lengthy and somewhat argumentative plead- 
ings, or to set out the évidence further than as hereinafter given. 

The case shows that oil had been discovered and developed in 
large quantities on the Veatch survey in Jefferson county, Tex. Mrs. 
Snow had a claim to a life estate in one undivided eighteenth of said 
survey. Hazlewood, Beaty, and Gordon discovered this claim, and, 
finding Mrs. Snow in California, informed her of her rights and her 
prospective wealth, and procured from her a power of attorney to pro- 
mote and prosecute the claim, reserving for themselves a fuU half in- 
terest in the proceeds. Armed with this authority, they instituted an 
action at law in the proper court to establish Mrs. Snow's légal title, 
and aiso brought a suit in equity against ail parties producing oil in 
the territory for an accounting for Mrs. Snow's share of oil produced. 
This suit, after preliminary hearing and an intimation of favorable ac- 
tion by the judge, was discontinued, and another against fewer par- 
ties was brought, and in this suit an application for a receiver was 
pending, and on November 10, 1901, the application for receiver was 
favorably acted upon. The claim of Mrs. Snow was a cloud upon ail 
the titles to the oil territory in the Veatch survey, and, if upheld in 
the courts, it was of enormous spéculative value, Éven while pending 
it was a club in the hands of Mrs. Snow's attorneys and promoters to 
force compromises and settlements. It is a fair inference from the év- 
idence in the case that through compromises and settlements the attor- 
neys of Mrs. Snow expected to get large returns, but up to Novem- 
ber 1, 1901, although Hazlewood and Beaty, as they say, had spent 
most of their time from June Ist in endeavoring to procure settlements, 
there was no favorable resuit. The actual value of Mrs. Snow's claim 
depended, first, on her ability to establish her title against adverse 
claimants ; and, second, upon her lease on life and the continued sup- 
ply of oil on the Veatch survey. Beaty says he thought it would take 
a long time to bring substantial results, and had doubts as to com- 
plainant's good title. According to Hazlewood, he doubted and feared 
as to the title, Mrs. Snow's living long enough, and as to the continued 
flow or supply of oil. Gordon admits that he thought Mrs. Snow's 
title was good, and would be upheld in the courts. When Mrs. Snow's 
son, John Allen Veatch, came on, he sooti became imbued with the pes- 
simistic views of his mother's claim expressed by Hazlewood, and un- 
questionably became anxious for his mother to sell out. The Hogg- 
Swayne Syndicate was a voluntary association of a number of specu- 
lators who had acquired title in the Veatch survey to 15 acres on the 
so-called "Spindle-Top" heights. There were a number of adverse 
claims, more or less serions, among them the Snow claim. Judge 
Brooks, a leading member of the syndicatCj testifies; 
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"The Hogg-Swayne Sj'iidlcate had prevlous to November 1, 1901, made a pre- 
liminary contràct with the représentative of tlie English company for the sale 
and development of a large portion of their holdings on Spindle-Top, aud \Ae liad 
arrangea to ineet said représentative of said English company in New York 
about the lOth of Novèmber, 1901, at vt-hich time we were to submit to the at- 
torneys for said représentative our abstracts of title to the land uuder con- 
tràct, to be passed upon by the attorueys for said English company, and, if 
same were found to be satisf actory, we were to flnally close said contràct, 
and we expected to leave for New York equipped wlth abstracts of tltle aud 
the opinion of local attorneys of the English company as to our title to the 
land under contràct. * * • The adverse clainis of title to the 15 acres 
clalmed by the Hogg-Swayne Syndicate had not seriously affected the sales 
by the Hogg-Swayne Syndicate of their property up to Novèmber 1, 1901. 
However, under our contràct with the English company for the remainder 
of said 15 acres, we were to furnish abstracts showing clear title. We prociu'- 
ed thèse abstracts and secured the oi)inion of local attorneys of the English 
company as to the Hogg-Swayne Syndicate title, but they were unwilling to 
State that the abstract showed clear title, because of the pendencfy of tiie 
'Snow' clalm. or a settleuient of the same in some way, prior to our attempt- 
mg to close nu the contràct with the English comjiany in New York." 

The sale of Mrs. Snow's right, title, and interest to the Hogg- 
Swayne Syndicate was negotiated and carried through by her attor- 
neys, to wit, Messrs. Hazlewood, Gordon & Beaty, who held Mrs. 
Snow's power of attoriiey, which authorized them to inake ail such 
compromises and settlements concerning the suits to be instituted and 
prosecuted as tO' them might seem jtist, and by her son John Allen 
Veatch, who was representing bis mother tmder verbal instructions 
to rely upon and follow the advice of Hazlewood. The sale made was 
one :Covering Mrs. Sftow's interest, but the attorneys, Hazlewood, 
Gordon & Beaty, retained their interest. The évidence is that the 
syndicate declined to buy the attorneys' interest on the terms proposed. 
Mrs. Snow knew nothing of the' negotiations leading up to the sale. 
She executed and forwarded the deed of her interest on receipt of the 
f ollowing telegrams ; 
"22 Paid. 

"Received at . Nov. 5, 1901. 

"Dated Beaumont, Tex., Nov. 5, 1901. 
"To B. H. Snow. 

"Avoid service on marna. Seud her Lower Lake immediately until advice 
from me. Do you appi'ove settleuient ten thousaud net to you. Veatch." 

"31 Paid '4:16 P. M. ll-fr-1901. 

"Houston, Tex. 
"T. H. Snow. 

"Register me immediately yours and mothers deed John A. Veatch head- 
right survey Jefferson County favor W. F. Casey hâve certiflcate acknoviiedg- 
nient according Texas statutes continue avoid service until I write vou. 

"John Allen Veatch." 

Thèse telegrams were written or dictated by Hazlewood. The évi- 
dence is conflicting as to whether or not John Allen Veatch, who 
signed the agreement to sell, actually knew and understood that the 
proposition was for bis mother to sell out her interest while the at- 
torneys retained theirs ; but there is no dispute, no claim even, that 
Mrs. Snow knew, or was in any wise advised by any of her agents and 
attorneys at the time, that the attorneys were to retain their interest, 
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while hers was to be sold. Ilazlewood for Mrs. Snow and Campbell 
for the Hogg-Swayne Syndicate negotiated the sale. The agreement 
to sell was dated November 5, 1901, the deed of Mrs. Snow delivered 
and the money paid over to her son on November 11, 1901. Withim 
three weeks from the delivery of the deed the Hogg-Swayne Syndi- 
cate, the purchaser of Mrs. Snow's interest, transferred to Hazlewood 
one-half of the interest on and for the same considération which was 
paid to Mrs. Snow, and this without her knowledge or the knowledge 
of any of her attorneys, or the public generally. In the meantime, 
and thereafter, Hazlewood continued to represent Mrs. Snow in the 
same and other litigation, obtaining from her deeds, powers of attor- 
ney, etc., as the exigencies of the situation seemed to require, sedulously 
concealing his acquired interest, while assuring his client that her sale 
was a good one, and otherwise trying to quiet her discontent. Under 
thèse circumstances, there are some very good reasons for holding the 
sale and transfer of Mrs. Snow to the Hogg-Swayne Syndicate as 
void on the ground of public policv. See White & Tudor's Leading 
Cases in Eq. (H. & W. Notes) vol. 1, pt. 1 (Ed. of 1876) p. 333, and vol. 
2, pt. 4:, pp. 1316, 1325. However this may be, the authorities and the 
reason of the case require the sale to be held prima facie fraudulent 
and void, thus putting the burden of proof upon the défendants to 
establish the good faith of Hazlewood in advising and negotiating the 
sale by Mrs. Snow, and to the extent of showing that the transfer bv 
the J-Jogg-Swayne Syndicate to Hazlewood was not only subséquent 
to, but was not contemplated by the parties until after, the sale from 
Mrs. Snow to the Hogg-Svv'ayne Syndicate had been completed. More 
especially we may say that the burden is on Hazlewood to show his 
good faith advising Mrs. Snow of ail the facts and circumstances at- 
tending and bearing on the transaction likely to affect or persuade her 
action in selling her interest, and on the Hogg-Swayne Syndicate to 
show that they dealt with Mrs. Snow's agents at arms' length, with- 
out secret agreements of any kind afïecting the transaction. To meet 
this burden, we bave the évidence of Hazlewood to his good faith, 
and that there was no agreement or under.standing express or implied 
that he should be or was interested as a purchaser, and we hâve the 
évidence of Campbell that there was no understanding or agreement 
that Hazlewood should bave an interest in the purchase from Mrs. 
Snow. The évidence of Judge Brooks is : 

"The sale to Hazlewood b.y the syndicate was not made In complianee or 
furtherance, or in carr.yins ont any previous agreement or understanding with 
said Plazlewood on my part. I, of course, cannot speak as to other persons, 
hut it was not done in pursuance of any agreement with any other person, 
or with the Hogg-Swayne Syndicate, so far as I know or hâve reason to be- 
lieve." 

And the évidence we hâve of the other members of the syndicate 
who testified on the subject is to the same purport. 

It is significant to note that, while Hazlewood concealed the traris- 
action from his associâtes, Campbell did not communicate the same to 
his colleagues until it was an accomplished fact. On the hearing be- 
fore the master, évidence was offered tending to show the fraudulent 
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schemes and conduct of Hazlewood in conducting other matters and 
litigation about the time of, but mainly subséquent to, the Snow pur- 
chase. The master rejected the évidence. The court below admitted 
this évidence, and we find no motion in this court to suppress tlse same. 
The admissibihty and probative etïect of this class of évidence is con- 
sidered in Wigmore on Evidence, §§ 304, 325, 340, and cases there 
cited. Its effect hère, if considered, goes beyond showing a System or 
intent, and to the extent of tainting, if not absolutely destroying, 
Hazlewood's évidence in his own behalf. It is impossible to read the 
letters and évidence of Hazlewood, and retain any confidence in his 
good faith and fair dealing with his clients when his own interests are 
affected. Whether or not Hazlewood had an implied interest in the 
purchase from his client dépends upon the effect to be given the évi- 
dence of Campbell, who negotiated the affair for the Hogg-Swayne 
Syndicate, and Campbell swears positively and unequivocally that 
Hazlewood had no such interest. Campbell is negatively corroborated 
by other members of the syndicate; that is to say, they knew of no 
such understanding, which is probably true as Campbell managed the 
affair himself. Against him is his interest in the case, and, to some 
extent, the circumstances. According to Judge Brooks, the syndicate 
had to haye control of, or a release from, the Snow claim to success- 
fully carry through the sale of their remaining properties to the Eng- 
lish capitalists. They had been negotiating for a release since October, 
and it is to be presumed that the syndicate was ready to meet the ex- 
actions within reasonable financial bounds of the persons who controlled 
the Snow claim, and Hazlewood was in control to fix terms. The 
syndicate claims that it only bought the Snow claim to secure a release 
therefrom as to its 15 acres. The syndicate emphasizes this position. 
When the syndicate offered to sell the Snow claim to outside parties, 
it was always coupled with a release of the 15 acres. When one-half 
interest in the claim was transferred to Hazlewood, there was no re- 
lease of the 15 acres, but Hazlewood was put in exactly the same posi- 
tion as if he had been an equal partner with the syndicate in the pur- 
chase, and the syndicate practically loaned him the money to pay his 
part of the purchase. Why ? It may be answered that the amount the 
syndicate was to paj' for a release of its holdings from the Snow claim 
had been agreed upon at the time of the agreement to purchase. No- 
vember 11, 1901, the day before the delivery of Mrs. Snow's deed, 
Hazlewood wrote Campbell (letter signed Hazlewood, Beaty, Gor- 
don) that the amount was agreed upon, but not naming the same, 
and this shows there was a secret agreement with Campbell ; and Beaty 
says that, about November lOth or llth, "I uriderstood from him 
[Hazlewood] that this settlement was agreed upon at the time that the 
Hogg-Swayne people agreed to purchase the Snow interest." It may 
be remarked that this agreement to compromise with the syndicate 
was not communicated to Gordon, nor to John Allen Veatch, nor to 
Mrs. Snow ; and it seems that, , if there was anything in it, it was a 
secret agreement or understanding affecting the sale of the Snow 
interest. The fact is (under the évidence) that the release of the syndi- 
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cate holdings from the Snow claim was not finally agreed upon by ail 
parties in interest until December 4, 1901, when Hazlewood influenced 
Beaty and both influenced Gordon, and the settlement was effected, 
and at this time Hazlewood was confessedly the Owner of the one-half 
of the interest purchased by the syndicate from Mrs. Snow, and this 
interest was concealed from both Beaty and Gordon. In fact, the 
concealment continued up to about the time this suit was instituted. 

About and before the time this suit was filed, Hazlewood was fré- 
quent and persistent in alleging that the sale to him was six months 
after Mrs. Snow's deed. Campbell told George Gréer that it was 
some time afterward, and he referred to Hazlewood's having gone to 
Kentucky and returned before it was consummated. Hazlewood says 
he went to Kentucky some time in March, and returned to Beaumont 
in April, 1902. Hazlewood in his answer allèges that the sale to him 
was between the 28th of November and the 3d of December, 1901. 
Campbell in answer says it was about 20 days after Mrs. Snow's deed. 
When Hazlewood's private box in the partnership safe was surrep- 
titiously ravished, the note of Hazlewood given for the considération 
fell into the hands of complainants' solicitors, and was photographed, 
and returned with certain photographers' earmarks. This note was 
dated November 8, 1901, was indorsed on the back without date in the 
handwriting of Campbell, and signed by Hazlewood as follows : 

"It is hereby agreed that the one-fourth interest in the Snow claim, being 
one-half that of Mrs. Annie Snow purchased by W. T. C. and held in the name 
of W. F. Casey is security for this obligation." 

This note fixes the date of the transfer on November 8, 1901, but 
Hazlewood and Campbell explain, and in their explanation they are 
corroborated by Marshall, vice président of the bank where the note 
was drawn and made payable and then a member of the syndicale, 
that the note was dated back to the date syndicate put up the money to 
buy Mrs. Snow's claim to avoid the calculation of about 20 days' in- 
terest on the amount thereof. Attacking this explanation, complainant 
points out that the money for Mrs. Snow's interest was put up Novem- 
ber oth, and that on the 28th of November the Snow interest was not 
held in the name of W. F. Casey, but in the name of Swayne, the 
regular trustée of the syndicate. It is thus seen that, while there are 
strong presumptions that there was an understanding between Camp- 
bell and Hazlewood that the latter might acquire an interest in the 
Snow claim after it should be purchased by the syndicate, there is room 
for grave doubts as to whether, in fact, Hazlewood did not acquire 
such interest pending the negotiations and before Mrs. Snow's deed 
was actually delivered. 

There are many other circumstances shown by the évidence, some 
bearing in favor of the syndicate's contention that the sale of the one- 
half interest in the Snow claim to Hazlewood was an afterthought, 
and others tending to show the contrary; but it would unnecessarily 
air the chicanery and gênerai shortcomings of the wealth hunters of 
ail trades and professions infesting the Texas oil fields when the "boom 
was on," with which the record teems, if we should review ail the 
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évidence. It was the duty of Hazlewood, Beaty, and Gordon to advise 
Mrs. Snow of the situation and of ail circumstances, propositions, and 
actions taken bearing on the value of her interest and affecting the de- 
sirability of selling the same. Beaty appears to hâve been aware of 
this, for he insisted that Mrs. Snovi''s son, John Allen Veatch, should 
be informed that the attorneys were going to retain their interest 
But informing John Allen Veatch was not enough ; for, while he en- 
joyed his mother's confidence, he had no agency or credentials, save 
his relationship, while Hazlewood, Beaty, and Gordon had a full pow- 
er of attorney, authorizing them to compromise and settle in their judg- 
ment. As to Ilazlewood's agreement with the syndicate fixing the 
amount to be paid for a release of the syndicate holdings and made be- 
fore the sale by Mrs. Snow was consummated, there is no prêteuse 
that either Mrs. Snow or her son was advised of the same. It was 
the duty of the Hogg-Swayne Syndicate to deal openly and above 
board with Mrs. Snow's agents, and to prove in this case that the 
sale was concluded on their part without secret understandings of any 
kind. The évidence is that there was a secret understanding between 
Campbell and Hazlewood as to the price of the release of the Snow 
claim on the 15 acres of the Hogg-Swayne Syndicate ; and whether 
there was a secret understanding as to the interest to be acquired by 
Hazlewood in the purchase of the Snow claim rests upon the évidence 
of Hazlewood and Campbell. Hazlewood's évidence we eliminate. 
We do not consider that Campbell is corroborated in this particular 
respect — that is, ail that his associâtes testify may be true, and yet the 
secret understanding may hâve existed — and, when we consider the acts 
and circumstances which speak so much louder than mère words and 
déclarations, we are forced to the conclusion that such understanding 
did exist, and therefore find that the défendants hâve not relieved 
themselves of the burden of proof justly put upon them by the ad- 
mitted îacts in the case. 

The contention that Mrs. Snow received full value for her claim is 
not supported by the évidence and the admitted results. The évidence 
shows that just after the sale by Mrs. Snow, and before the affirmative 
décision of the Circuit Court of Appeals was rendered, Withers was 
offered one-sixth interest and the perspective receivership for $30,000, 
Underwood was offered one-half interest in the Snow claim with the 
syndicate holdings released for 120,000, and that, after several com- 
promises had been eiïected and he had received the proceeds thereof, 
Beaty sold his one-sixth interest for $10,000, and, further, that. within 
six months in settlements and compromises the parties received on 
account of Mrs. Snow's interest many times $10,000. That Mrs. 
Snow's claim was of doubtful riglit, and would not hâve been eventual- 
ly upheld by the courts, the défendants are equitably estopped from 
asserting in this suit. 

In reaching our conclusion, we hâve not overlooked the sworn 
answers of Hazlewood and Campbell to the interrogatories of the biU, 
to the efïect that there was no agreement nor understanding between 
them prior to the sale that Hazlewood was to hâve any interest vidiat- 
ever in the purchase from Mrs. Snow ; nor hâve we been unmindful 
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of the gênerai equity rule that, where the défendant on complainant's 
requirement has answered under oath interrogatories propounded by 
the plaintiff, the answers are to be taken as true, unless contradicted 
by two witnesses or one witness supported by strong corroborative cir- 
cumstances. We find that the answers of Hazlewood and Campbell 
are net only contradicted by admitted documentary évidence which un- 
explained is conclusive on the subject-matter of the answers, but by 
so many facts and circumstances that we may weil a]3ply the exception 
to the above-mentioned equity rule announced in Clark's Executors 
V. Van Riemsdvk, 9 Cranch, 153. 3 L. Ed. 688, approved in Bowden v. 
Johnson, 107 Û. S. 362, 2 Sup. Ct. 250, 27 L. Ed. 386, where it is said : 
"This case, on the wliole, is brouM;lit within tlie prlnciple aserted by Mr. 
Chief Justice Marshall, speaking for tliis court, in Clark's Executors v. Van 
Riemsdyk, 9 Crancli. 153, 3 L. Ed. 088, as a case wliere tlie évidence arisins 
from circumstances is stronger than tlie testimouy of auy single witiiess. 
Greenleaf states, as a rule, that the sufticient évidence to outweigh the force 
of an answer may consist of one witness, with additional and corroborative 
circumstances, which circumstances may sometimes be found in the answer it- 
self : or it may consist of circumstances alone, which, in the absence of a posi- 
tive witness, may be sufticient to outweigh the answer even of a défendant 
who answers on ïiis own laiowledge. 3 Greenleaf on Evidence, § 280." 

It follows from our conclusions that the decree of the Circuit Court 
should be reversed, and the complainant given relief canceling the deed 
to Casey of November, 1901, the power of attorney to Flazlewood of 
date November 25, 1901, and the deed executed thereunder June 18, 
1902, to Campbell and Swayne, trustées, and recorded in Jefferson 
county, Tex. (vol. 65, pp. 02-64), except so far as the rights of inno- 
cent purchasers are concerned, and ordering an accounting of ail sales 
and releases and settlements made by the défendants based on com- 
plainant's rights in the Veatch survey ; and, on such accounting, that 
the complainant should hâve such relief against the several défend- 
ants as equity and good conscience may require, ail conditioned upon 
the complainant's paying into the court for the benefit of the Hogg- 
Swayne Syndicate the $10,000 as tendered in the twenty-fourth para- 
graph of the bill. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to enter a decree in favor of complainant 
as above indicated, and otherwise proceed in accordance with the views 
herein expressed and as equity may require. 

SHELBY, Circuit Judge (dissenting). The view I take of this case 
requires me to dissent from the opinion and decree of the court. 

The suit is brought by Mrs. Annie E. Snow against R. R. Hazle- 
wood, who had been her attorney, and J. S. Hogg,' James W. Swayne, 
R. E. Brooks, R. Oliver, E. J. Marshall, and W. T. Campbell, individ- 
ually and as members of an alleged copartnership known as the "Hogg-, 
Swayne Syndicate," and W. F. Casey. 

The bill allèges the fraud and bad faith of Hazlewood as the agent 
and attorney of the complainant, and a conspiracy of the Hogg-Swayne 
Syndicate with him to obtain at a nominal priée certain valuable prop- 
erty of the complainant. It calls for sworn answerS; \ The défendants an- 
swer under oath, denying the fraud and the conspiracy. Pursuant to a 
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written agreement of the parties, the court appointée! a spécial master in 
chancery, W. S. Moore, Èsq., to hear the testimony, and, after hearing 
the évidence and argument of counsel, to report his conclusions of 
faCt and of law on ail the issues presented. The spécial master, after 
hearing the case, made a report showing a careful considération of the 
évidence, exonerating Hazlewood from the charge of fraud and bad 
faith as an attorney, and also clearing him and the members of the 
Hogg-Swayne Syndicate of the charge of conspiracy to defraud the 
complàinant. The complainant filed exceptions to this report. The 
learned trial judge, after considering the report and the évidence on 
which it was based and some évidence which the spécial master had 
rejected, confirmed the report in holding Hazlewood guiltless of the 
grave fraud charged against him, and holding him and the Hogg- 
Swayne Syndicate guiltless of the conspiracy charged against them. 
The case cornes to this court on appeal by the complainant, who assigns 
that the court erred in the decree confirming the report of the spécial 
master. 

The pleadings présent this question : Did Hazlewood, while com- 
plainant's attorney, deceive and mislead his client, thereby inducing her 
to sell her interest in the Veatch survey to the Hogg-Swayne Syndicate 
for greatly less than its value, having conspired with the syndicate, or 
a member thereof, to sO induce and deceive her, with agreement be- 
tween the conspirators that Hazlewood was to hâve an interest in the 
purchase by the syndicate? 

If, there was no conspiracy between Hazlewood and the other de- 
fendants, and if when Hazlewood advised the sale of the Snow interest 
to the Hogg-Swayne Syndicate he did so in good faith and there 
was no agreement that he was to take an interest in the purchase, 
then the bill was pfoperly dismissed. How does the case stand as to 
thèse issues? The charge of the fraud and the conspiracy is made 
in the bill, and sworn answefs are called for. The complainant, under 
the forty-^first equity rule, could bave waived answers under oath, but 
she did not pursue that course. On the contrary, Hazlewood and 
Campbell were required to answer the material averments of the bill 
under oath, and also to answer two interrogatories relating to the 
charges of fraud, had faith, and conspiracy. Ail the other défendants 
are also required to anSwer the material parts of the bill under oath. 
The sworn answers deny the charges clèafly and with emphasis. The 
rule in such cases is plain. When the bill calls for answers under oath, 
and it is answered accordingly, the matters inquired about being with- 
in the personal knowledge of the respondent, the déniais of the an- 
swer riiust be overcome by the évidence of two witnesses, or by one 
witness corroborated by circumstances which are équivalent in weight 
to another witness. This rule is as well established as any rule ap- 
plicable to the trial of cases in equity. Morrison v. Durr, 123 U. S. 
518, 7 Sup. Ct. 1215, 30 L. Ed. 1325 ; Vigel v. Hopp, 104 U. S. 441, 
26 L. Ed. 765. In Codden v; Kimmell, 99 U. S. 301, 206, 25 L. Ed. 
431, this rule is applied in a case where the bill attacked an assignment 
foif fraud; and in Gilman v. Libbey, 4 Cliff. 447, Fed. Cas. No. 5,445, 
Mf. Justice Clifford appHed the rule in a case in which the complain- 
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:int, who had been the client of the défendant, an attorney at law, 
brought suit against him alleging fraudulent conduct on his part as 
her attorney. It was a suit to recover property that it was alleged he 
had obtained partly by his fraudulent conduct as attorney. The court 
held that, in such case, "where the answer is responsive to the bill of 
complaint, and positively dénies the matter charged, and the déniai was 
in respect to a transaction within the knowledge of the respondent, 
the answer is évidence in his favor, and, unless it is overcome by the 
satisfactory testimony of two opposing witnesses, or of one witness, 
corroborated by other facts and circumstances, which give to it greater 
weight than the answer of the respondent, it is conclusive, so that 
the court will neither make a decree nor send the case to trial, but 
will simply dismiss the bill of complaint." But, as the majority "élim- 
inâtes" Hazlewood's évidence, it may be that the answers of Hazle- 
wood and Campbell are also ignored. But this is not permitted. In 
Brown v. Bulkley, 14 N. J. Eq. 3t)4, the complainant sought to avoid 
the rule in question by impeaching the défendants, who had answered 
denying the allégations of the bill. The court held : 

"The rule has been perfectly established for two œnturies that the direct 
and positive answer of the défendant, responsive to the charges of the bill, 
must prevail unless overcome by two witnesses, or by one witness supported by 
circumstances, or by équivalent évidence. The admission of extrinsic évidence 
to discrédit the answer by impeaching the credibility of the défendant Is a 
subversion of the principle of the rule." 

The record does not disclose two witnesses, nor one witness testify- 
ing to the truth of the allégations of the bill on the crucial points — ■ 
the averment of the conspiracy, and the averment of Hazlewood's 
fraudulent betrayal of his client. On the contrary, the two witnesses 
who must know the real facts, Hazlewood and Campbell, testify in 
accordance with the déniais of their answers, and they are sustained 
by Marshall, Brooks, and others as to collatéral circumstances bearing 
on the main issues. The opinion of the, court sustains the averments 
of the bill, contrary to the established rule above quoted, by collating 
circumstances of suspicion found in the record. Thèse circumstances 
seem to me satisfactorily explained by the défendants, but, if they are 
not explained, they are not sufficient to authorize the granting of re- 
lief to the complainant. In Morrison v. Durr, supra, the court applied 
this rule, although it was said the record was "full of circumstances 
calculated to excite suspicion." In Bowden v. Johnson, 107 U. S. 251, 
362, 2 Sup. Ct. 246, 27 L. Ed. 386, cited in the opinion of the major- 
ity, the sworn answer was overcome by the évidence of one witness, 
Mrs. Valentine, who was corroborated by circumstances. In Clark's 
ExecutOTS V. Van Riemsdyk, 9 Cranch, 153, 3 L. Ed. 688, where it 
was held that the answer may be outweighed by circumstances, the 
answer related to a fact "which in the nature of things cannot be 
within the personal knowledge of the défendant." The circumstances 
which militate against the answers of the défendants in this case are 
collected in the opinion. They are not sufficient, in my judgment, even 
if unexplained, to bring the case within any exception to the rule. 1 
Ency. Pldg. & Prac. 932, § 6, notes 1, 3. 

There is another well-settled rule that would lead to the affirmance 
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of the decree. The case was referred by the court to the spécial master 
to report, not only the évidence, but the facts of the case and his con- 
clusions thereon. The master's hnding is attended by a presumption 
of correctness, not absolutely conclusive ; "but, so far as it dépends 
upon conflicting testimony, or upon the credibility of witnesses, or so 
far as there is any testimony consistent with the finding, it must be 
treated as unassailable." Davis v. Schwartz, 155 U. S." 631, 636, 15 
Sup. Ct. 237, 39 L. Ed. 289. The case for the appellees is, I think, 
stronger than the rule requires, for the master's finding is sustained 
by the weight of the évidence. On the turning point in the case it 
can only be successfully attacked by deciding against the credibility 
of witnesses who were evidently believed to be speaking the truth by 
the spécial master and the learned judge of the trial court. 

There is another feature in the case that gives greater v^'Cight to the 
master's report. The order of référence was made by written agree- 
ment of the parties. It was held in Kimberly v. Arms, 129 U. S. 
512, 524, 9 Sup. Ct. 355, 32 L. Ed. 764, that a référence by consent 
of parties of an entire cause for the détermination of ail the issues, 
though not strictly a submission of the controversy to arbitration, is 
a; submission of the controversy to a tribunal of the parties' own 
sélection, and the findings should not be disturbed unless clearly in 
conflict with the weight of the évidence on which they were made. 

The proper application of thèse familiar rules in my opinion would 
require an affirmance of the decree of the Circuit Court. 

But, if the foregoing rules are disregarded, I reach the same con- 
clusion froni an examination of the record. 

It is true, of course, that Hazlewood could not, while acting as Mrs. 
Snow's attorney to sell the property, become interested in its pur- 
chase. If he bought under such circumstances, he would hold the 
property in trust for her, and the purchase, so far as he was concerned, 
would not be valid irnless she ratified it. But, after she had sold her 
interest and executed a transfer and he had ceased to be her agent as 
to the property sold, there is no good reason why he could not buy 
an interest in it from her vendees. After she had sold her interest, 
his right to buy is well settled. Robertson v. Chapman, 152 U. S. 
673, 682, 14 Sup. Ct. 741, 38 L. Ed. 592 ; Walker v. Carrington, 74 
TH. 446; McGar v. Adams, 65 Ala. 106. 

The case turns on the question whether or not, before or at the time 
of Mrs. Snow's sale, it was agreed between Hazlewood and Campbell, 
the latter acting for the Hogg-Swayne Syndicate, that Hazlewood 
was to hâve an interest in the property transferred by Mrs. Snow. 
The weight of the évidence, in my opinion, sustains the défendants' 
sworn answers that there was no such agreement. Both Hazlevt^ood 
and Campbell so testify. Brooks, whose relations to the syndicate 
were such that an agreement of this kind would probably not bave 
been made without his knowledge, testifies that he had no knowledge 
of such an agreement. Moreover, it is shown that no member of the 
syndicate knew of it. There is nothing tO' indicate that Campbell would 
hâve felt authorized to make agreements with Hazlewood as to the 
sale of property without the knowledge of Brooks or of other mcmbers 
of the syndicate. On the contrary, when it came to closing the pur- 
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chase of the Snow interest, including also the half interest of Hazle- 
wood, Gordon, and Beaty, Judge Brooks declined to take the attorneys' 
half. Ile was evidently in control at that point. Are we to believe 
that Campbell would hâve ventured to make an agreement to let Hazle- 
wood hâve one-half interest in the purchase from Mrs. Snow without 
Consulting Brooks, Hogg, Swayne, or any other member of the syndi- 
cate? It seems to me clear that, if the conspiracy existed, it was not 
confined to Hazlewood and Campbell. The complainant, however, 
tries to avoid the burden of fastening the grave charges on Hogg, 
Brooks, and others. Campbell is selected, being less conspicuous, as 
the vicarious victim. It is not reasonable, however, that Campbell 
would hâve acted without informing others of the syndicate, and the 
fact that the others deny ail knowledge of the alleged fraud is a strong 
circumstance in favor of the truth of the answers of Hazlewood and 
Campbell. 

The évidence convinces me that, under ail the circumstances that 
surrounded the litigation in which Mrs. Snow was engaged, the sale 
of her interest for $10,000 was not unwise, and that the price at that 
time was fair. The charge in the bill that Hazlewood fraudulently in- 
duced her tomake a sale for an inadéquate price is not sustained by 
the évidence. The fact that Beaty, Gordon, and Hazlewood offered 
to sell on exactly the same terms on which the latter advised Mrs. Snow 
to sell is a circumstance, almost. if not entirely, conciusive, to show 
that, as things then appeared, $10;000 was a fair price for her interest. 
The attorneys would hâve sold at the same price if Judge Brooks had 
not declined to hâve the syndicate buy their interests. They ail three 
offered to do what Hazlewood advised her to do. The weight of the 
évidence of other witnesses, moreover, is to the effect that the price 
was, under the circumstances, fair and adéquate. If the bubble of spéc- 
ulation and inflated priées had burst a little sooner than it did, she 
would bave plumed herself on her wisdom in selling, and the attor- 
neys would bave regretted their failure to sell on the same terms. 
Events occurred that increased the value of the property she had sold, 
and great stress is laid on the increased value to show that she was 
induced to sell at an unfair price. That is a circumstance that appears 
in every case where a rescission and cancellation of deeds is sought 
and a tender of purchase nioney is made, because if the property, at 
the time of the suit, was not worth more than the amount paid for 
it, there would be no reason for suing. That Hazlewood advised her 
in good faith is shown bj- the further fact that Beaty, a lawyer vi'ell in- 
formed as to the facts and who had a one-sixth interest in complain- 
ant's claim. frequently offered to sell his interest on the same terms 
that Mrs. Snow sold hers. Hazlewood could bave bought Beaty's in- 
terest at the time be advised the sale of Mrs. Snow's, or at the time 
he purchased an interest from the syndicate. I cannot believe that he 
would bave conspired with Campbell to cheat his client and obtain an 
interest in the property when he could bave obtained nearly the same 
resuit by a purchase of Beaty's share. 

Mrs. Snow's son, John Allen Veatch, was on the ground and took 
part in the negotiations leading to the sale of his mother's interest. 
He appears to be fully compétent to understand the business connected 
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with the sale. He was a tnining engineer, 34 years of âge, and, ac- 
cording to his own statement, received an annual salary of $30,000. 
He apprôved of the sale, and thought the price fair at the time it was 
made. 

The complainant seeks to overcome thèse convincing circumstances 
by asserting that Hazlewood deceived not only his client, who was in 
California, but the lawyers Gordon and Beaty, and the mining engi- 
neer, Veatch, who were on the ground and had every opportunity to 
know the market value of the property. The spécial master and the 
Circuit Court ruled correctly, I think, in refusing to indorse such a 
theory. ' 

1 do not concur in the view that the burden of proof is on the de- 
fendants. A conspiracy being charged in the bill and denied in the an- 
swers, the burden is on the. complainant to prove it. Hazlewood being 
charged with betraying and deceiving his client, and having denied it, 
the burden is on the complainant to prove the charge. Cochran v. 
Blout, 161 U. S. 350, 16 Sup. Ct. 454, 40 L. Ed. 729. Moreover, the 
évidence, where fraud is charged, must be so clear and cogent as to 
satisfy the triors of the issue of the truth of the allégation. The law 
is reluctant to impute fraud and unfair dealing on slight and conflict- 
ing évidence, and thereby cast an unjust reproach of a grave nature 
on the character of the défendants. Bump on Fraudulent Convey- 
ances, 563. 

I concur in the view that, it appearing that Hazlewood acquired aa 
interest shortly after the termination of his agency, it is incumbent 
on him to show affirmatively that there was no agreement at the time 
of the sale by the principal that he was to hâve an interest in the pur- 
chase. He does this in the only way that it could be donc, by his own 
testimony, giving in détail the facts that led to his purchase several 
weeks after Mrs. Snow's sale, and by the testimony of Campbell, who 
acted for the Hogg-Swayne Syndicale in making the sale to Hazle- 
wood, and by Marshall, who was présent when Hazlewood's note was 
given and who made the suggestion as to dating it back to November 
8th, so that it would bear interest f rom that time ; and Marshall's évi- 
dence also indicates that he was a witness to the transfer made to Ha- 
zlewood, which does not appear in évidence and will be referred to 
later. Ail three of thèse witnesses tes.tify to circumstances which en- 
able them to fix the date when Hazlewood acquired the interest, and 
that it was about the last of November or the first of December. This 
évidence, I think, fully shows that Hazlewood acquired the interest 
in question after the termination of his agency. The évidence show- 
ing that there was no previous agreement that he was to hâve such an 
interest has already been mentioned. 

Mrs. Snow's deed conveying her interest to a trustée for the syndi- 
cate is dated November 6, 1901. She allèges in her bill that before 
or-at that time it was understood between Hazlewood and the other 
défendants that the former was to hâve a one-half interest in the pur- 
chase from her. Hazlewood claims that he obtained his interest aft- 
erwards, between November 28 and December 4, 1901. Great stress 
is laid on the date of a note offered in évidence as tending to sustain 
the averments of the bill. Hère is the photographie copy of the note : 
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On the back of the note is the following indorsement, without date: 
"It is hereby agreed that the one-fourth interest in the Snow claim, being 

one-half of that of Mrs. Annie Snow purc-hased by W. T. O. and held In the 

name of W. F. Casey is security for this obligation. 

"R. R. Ilazlewood." 

Just below this indorsement are several crédits, beginning Decem- 
ber 4, 1901. This photograph was taken by a photographer in New 
Orléans, who received the note from E. C. McLean, one of the ap- 
pellant's attorneys. The record shows, without substantial conflict, 
the manner in which the original note was obtained by McLean. While 
Gordon and Hazlewood were partners in the practice of law at Beau- 
mont, Tex., they bought an iron safe for use in their office. It had 
an outside door with a combina tion lock and two inside steel doors 
that locked with keys. Gordon had the combination to the safe, but 
each carried a key to the inner doors. Inside were wooden boxes, 
each having two keys. One of thèse boxes was used by Gordon 
and one by Hazlewood for keeping their private papers. Gordon kept 
both keys to the box in which he kept his private papers, and Hazle- 
wood kept both keys to the box in which he kept his private papers. 
Hazlewood had in his private box, among other papers, the paid note 
which he had made to Campbell when he bought the interest in the 
Snow claim. He testifies that he also had in the box a written trans- 
fer made by Campbell at the same time the note was given, which 
written transfer bore its true date. When Hazlewood was served 
with subpœna in this case, he went to the safe to get thèse papers. 
The outer door of the safe had been opened in the morning, and, on 
trying to unlock his private box, he found something wrong with it, 
but he finally opened it. He saw marks on the edge of the box in- 
dicating that it had been forced open with a chisel. He found in the 
box other papers which he kept there, but the note he made to Camp- 
bell and the transfer which Campbell made to him were both gone. 
He then called witnesses to see the condition of the box. W. D. 
Gordon, who testifies for the complainant, says, in substance, that he 
and McLean concluded that Campbell had advanced the money to 
Hazlewood for a portion of the purchase by the Hogg-Swayne Syn- 
dicate from Mrs. Snow, and that évidence to sustain this theory ex- 
isted in Hazlewood's box in the safe. By taking out the box im- 
mediately above Hazlewood's box, he (Gordon) and McLean were 
able to raise the lid over Hazlewood's box and get access to his papers. 
In that way thèy obtained the original note, and McLean carried 
it to New Orléans, where it was photographed. It was then returned 
to the box. 

The note is dated two days after the date of Mrs. Snow's deed, 
but it is so near its date as to give some support (if it bears its true 
date) to the theory that Hazlewood had an interest in the purchase 
when made. If the transfer had been produced, it would probably 
hâve made it clear when Hazlewood acquired an interest. Hazle- 
wood says it was in the box with the note. There is conflict between 
his statement and Gordon's on this point. Both Hazlewood and Camp- 
bell, as has already been said, testify that the former's purchase of an 
interest in the Snow claim occurred between November 28 and Decem- 
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ber 4, 1901 — and they give reasons for so fixing the date — and that 
the note was dated back to November 8th to make it bear interest 
from that date. Marshall, a witness with little, if any, interest in 
the suit, corroborâtes this statement. The spécial master evidently 
believed them; and I see no good reason to doubt the truth of their 
statements. The transfer, if it could hâve been produced, would 
hâve cleared up the difficulty. Hazlewood, Campbell, and Marshall 
testify, in efïect, that there was such an instrument, and that it bore 
the true date. Hazlewood says it was in his box. It is altogether 
probable that he would hâve kept it in the box with the note. Evi- 
dence was offered of déclarations by McLean tending to show that 
he claimed to hâve in his possession a transfer from Campbell, the 
existence of which he thought Campbell would deny, The complain- 
ant did not examine McLean as a witness. When Hazlewood's "pri- 
vate box was surreptitiously ravished"— to quote the opinion of the 
majority in this case— in the unlawful hunt for évidence to convict 
him of fraud, if the transfer with the true date had been found, would 
it hâve been photographed also? Would it bave been offered in évi- 
dence ? Would not the motive that made the searchers disregard .the 
sanctity of private papers hâve been strong enough to make them pro- 
duce and use only those that tended to sustain the theory they sought 
to establish? The motive that caused this invasion of Hazlewood's 
private box must hâve ; been strong to bave made lawyers violate a 
right instinctively respected by gentlemen and held so sacred in this 
country that it bas been the subject of constitutional protection — the 
right to hold one's papers secure against unreasonable and unlawful 
searches and seizures. When a motive exists that leads to such a 
method of obtaining évidence, we should scan with suspicious scrutiny 
ail the évidence coming from the same source. 

In my opinion, the évidence shows that a transfer was made, bear- 
ing date the latter part of November or the Ist of December, 1901, 
and that the note was dated back to make the interest run from No- 
vember '8th, as explained by Hazlewood, Campbell, and Marshall. 

I think the decree of the Circuit Court confirming the report of 
the spécial master should be affirmed. 



CÏIICAGO, B. & Q. Rï. CO. v. GRIFFIN. 

(Circuit Court of Appeals, Eightli Circuit. November 11, 1907.) 

No. 2,578. 

Master and Servant— In juby to Servant— Assumption of Kisk. 

PlaintifC, wlio for a number of years had been employed as engineer and 
flreniari on engines on dèfendant's railroad, while workiiig as tiremari, 
was injured by tlie explosion of tlie glasa water gauge in tbe cab bf the 
engine. .In an action to. recover for the iu.)ury, tlie only négligence al- 
leged against the défendant was the failure to cause the gauge to be in- 
closed In a screen to prevent the particles of glass from ïiylng ofï in' case 
of an explosion. Plaintiff knew that noue Of the gauges on défendant'» 
engines were screened, and that they sometimes exploded, but made no 
eomplaint on that account, and testified that he never apprehended any 
danger from that source. Held that, under such eircumstances, he a* 
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sumed tlie risk, and could not charge défendant with liàbility for his 
Injury; that he was not relieved froui such assumption of risk by the 
fact that a short time before he had been told by a forenuui of défendant 
that the gauges then being used were made by a new proeess, and would 
not explode. 

[Ed. Note. — For cases in pohit, see Cent. Dig. vol. 34, Master and Serv- 
ant, §1 .584r-592. 

Assumption of risk incident to employment, see note to C'hesapeake & 
O. R. Co. V. Ilennessey, 38 C. C A. 314.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

George A. Mahan, for plaintiff in error. 

T. M. Bresnehen and Harry K. West, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

RINER, District Judge. This is an action for damages for persotial 
injuries received by the défendant in error (referred to liereinafter as 
plaintifï) while in the employ of the plaintiff in error (referred to here- 
inafter as défendant) as a fireman on one of its engines, operated en 
its line of railroad between the cities of Hannibal and St. Joseph, Mo. 
The case was brougitt originallv in the state court, and removed to the 
Circuit Court for the Northern Division of the Eastern District of Mis- 
souri. The plaintifï alleged in his pétition that for a long time prior 
to the 27th of June, 1904, he had been a skillful and compétent loco- 
motive engineer, and a skillful and compétent locomotive fireman. The 
testimony shows that he was engaged in this company's service as a 
locomotive fireman and engineer from the lOth day of September, 
1899, to the 27th day of June, 1904. He further allèges in his pétition 
that on the 27th of June, 1904, he was in the employ of the défendant 
on its line of railroad as a locomotive fireman, and on said day was 
engaged in the performance of his duties on one of the company's loco- 
motive engines, numbered 52.5, used and operated on its line of rail- 
road in Lynn county, Mo., between the cities of Hannibal and St. 
Joseph ; that while so engaged, the water gauge, or glass, located in 
the cab of the engine, exploded, a pièce of the glass striking him in 
the eye and permanently injuring it. He charges in his pétition that 
his injuries were due to the négligence of the railroad company in 
failing to cause the water gatige to be inclosed in a screen to prevent 
particles of glass from being. thrown and scattered with great force 
and violence about the cab, in case it exoloded. 

This water glass was located in the cab of the engine in plain view 
of both the engineer and fireman, and it was placed there for the pur- 
pose of enabling the engineer and fireman at ail times to détermine 
the amount of water in the boiler. The testimony shows that it was 
not unusual for the water glass used on locomotive engines to break, 
and that the engineer always carried extra glasses to supply the place 
of one that might become broken on the trip. The olaintiflf testified 
that it was not unusual for the engineer, when a glass had become 
somewhat worn by the action of the water, although not broken, to 
knock it out and replace it with a new one. He also testified, when 
].57F.— 58 
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asked if he apprehended any danger from the breaking of this glass, 
that he never thought of it and said he never saw a mail hurt, and 
that he had never been hurt himself prier to the injury complained of. 
The only neghgence charged in the pétition is that the défendant failed 
to indose the water gauge on this engine with a screen to prevent par- 
tiales of glass from flying about the cab in case the glass exploded. 
The évidence shows that the plaintiff in the court below was wd\ ac- 
quainted with the water gauge on this engine, and knew its condition, 
and its Hability, in common with ail other water gauges, to explode, 
and that he also knew from his long service with the company that 
none of its engines were furnished with a protecting screen about the 
water glass, and was entirely familiar with the manner of construction 
and use of the same. It further appears from his testimony that he 
made no complaint of the uiisafe character of the water glasses used 
in the différent engines upon which he worked, and that he did not 
apprehend any danger from that source, although he knew that they 
did at times explode. 

The gênerai rule is that where one enters the employ of another he 
"assumes the usual risks of the service, and those which are apparent 
to ordinary observation, and, when he accepts or continues in the 
service with knowledge of the character of structures from which in- 
jurv may be apprehended, he also assumes the hazards incident to the 
situation." Texas -Pacific Railway v. Archibald, 170 U. S. 665-673, 
18 Sup. Ct. 777, 780, 42 L. Ed. 1188. It is equally well settled that the 
master is bound to use ordinary care in the matter of furnishing and 
maintaining reasonably safe machinery. We consider that view to be 
correct, also, which holds that this duty of the master is so far per- 
sonal and inaliénable that responsibility for damages caused by the 
négligent discharge of it exists. And just hère it is that the plaintiff 
insists that this rule gives him a cause of action, since his employer 
failed to use care in providing him with a suitable and safe engine, 
in this : that the water glass in the engine furnished him was without 
a proper appliance, namely, a screen over the water glass in the cab 
of Ihe engine, and that it was this omission that caused the injury for 
which a recovery is sought. 

It wâs adrtiitted in the pleadings and shown by the évidence at the 
trial that there was no screen over the water glass on the engine upon 
which the plaintiff was wôrking and that this waS' true of ail other 
engines used by the défendant company. It may be conceded too, we 
think, that it is sufficiently averred in the pétition and established by 
the évidence that this was the proximate cause of the injury hère com- 
plained of ; but, if it be conceded that the want of a screen covering the 
water glass was the direct cause of the injury, the immédiate question 
is: Do the pleadings and évidence, notwithstanding, set out and estab- 
lish a cause of action? It will be observed that, in the view we are 
now considering the case, the complaint is that there was no screen 
covering the water glass located in the cab. The plaintiff in the court 
below was an engineer and fireman of large expérience, and the def ect 
of the engine in this resf>ect was known to him, or was so plainly ob- 
servable that he must be presumed to hâve had knowledge of it. The 
évidence shows that it was his duty, as well as the duty of the engi- 
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neer, to watch the condition of the water in the boiler. This duty was 
peculjarly within his department, and, if he voluntarily continued to 
use the engine without the water glass being screened, we think he 
must be held to hâve assumed the risk of so doing, and cannot visit it 
upon the employer. To this gênerai rule as above stated there are, 
of course, exceptions, as, for instance, where the servant injured has 
complained of the dangerous state of the machinery and the master 
has promised to remedy the defect, or in cases, perhaps, where the 
servant injured did not know or hâve reason to apprehend the danger 
to which the defect of the machinery exposed hini. But neither the 
allégations of the pétition nor the proof bring this case within the 
principle of the exceptions ; on the other hand, as we view it, the case 
falls within the gênerai doctrine that a servant cannot continue to use 
a machine he knows to be dangerous at the risk of his employer. 

The défense of an assumed risk was set up in the answer of the 
défendant, and was submitted to the court in the request made by it at 
the trial to instruct the jury to return a verdict in favor of the défend- 
ant. In his reply the plaintiff alleged that prior to the time of his in- 
jury (the testimony shows about three months) he was advised by 
the foreman that the water glasses being put into use and then in use 
on the company's engines were made by a new process and were 
nonbreakable, and would not burst or explode. This allégation in the 
reply was attacked by motion to strike it out on the ground that it was 
a departure from the pétition and an attempt to set up a new ground 
of négligence. This motion was overruled by the court. Whatever 
view may hâve been taken of this allégation of the reply in the court 
below, it is admitted hère that it could hâve no such effect, for, as the 
plaintiff well states in his brief, no lawyer would seriously contend 
that a plaintiff may set up by way of reply a new cause of action not 
pleaded in his pétition. He does attempt, however (although admit- 
ting that he knew the water glass was unscreened), to give as a reason 
or excuse why he did not hâve knowledge that the water glass waS 
likely to burst or explode, and did not voluntarily assume the risk of 
the glass breaking and injuring him, this allégation in his reply and 
the proof offered in support of it. But the law does not admit of this 
excuse. The servant must not go blindly to work where there is dan- 
ger. He must open his eyes, and take notice of his surroundings. He 
must see those things that are open to observation, and, if he fails in 
this respect, the risk is his own. 

The record shows that the company had secured, for the purpose of 
testing, 24 water glasses of a différent make from those in common 
use on the road; that of this number they used 16 or 17; that thèse 
new water glasses each bore a tag marked: "Spécial Glass. This wa- 
ter glass is a spécial make and being tested. When it breaks, report 
to master mechanic full particulars." But the évidence is uncontra- 
dicted in this case that the water glass in use upon this particular 
engine on the day plaintiff below was injured was one of the old style 
with which he was entirely familiar, from which he apprehended no 
danger and that he paid no attention to it. 

The defective condition of the engine upon which the plaintiff was 
employed (if the failure to enclose the water glass with a screen can 
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be said to be a defect) was so obvious and the knowledge of the 
plaintiff, with respect to its defective condition, so necessarily com- 
plète, that only one inference could properly be drawn therefroin, and 
that was, that he assumed the risk of the employment, and upon the 
évidence this was a question for the court. The request to direct a 
verdict for the défendant should hâve been granted. 

The case will hâve to be reversed, with directions to grant a new 
trial ; and it is so ordered. 



In re PLANETT UFG. CO. 

SOHTJLTZ et al. v. SCOTT. 

(Circuit Court of Appeals, Seventli Circuit. October 1, 1907.) 

No. 1,372. 

Bankeuptcy—Reclamation of Propbbty by Seller— Passing of Title. 

ïitle to a car load of lumber shipped by petitioners to a bankrupt short- 
ly before the baukruptcj', heUl not to hâve passed so as to vest lu tlie 
trustée, where on its receipt the bankrupt claiiued a sbortage and also a 
varinnce in quality from that bought, piled it separately, and refused to 
settle for the same except at a réduction in price which had not been 
agreed to at the time of the bankruptcy. 

Pétition to Review and Revise an Order of the District Court of 
the United States for the District of Indiana. 

George C. Otto, for petitioner. 
Julius C. Travis, for respondent. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The petitioners are lumber dealers 
who, prior to the commencement of proceedings in bankruptcy, had 
shipped to the Planett Manufacturing Company, upon the order of 
that Company, a car load of oak lumber. The respondent is the trus- 
tée appointed by the District Court in the bankruptcy proceedings. 
The purpose of the pétition is to review, revise, and reverse an order 
of the District Court, afifirming the recommendation of the référée, 
fînding that the petitioners were not entitled to retain the lumber, and 
dispose of it as a part of the assets of the estate. The case turns 
upon whether at the time the trustée took possession, title to the lum- 
ber had already passed from the petitioners to the bankrupt. 

The amount of lumber in the car load ordered was eleven thousand 
six hundred twenty-nine feet, and the price thirty two dollars per 
thousand. Upon the arrivai of the car at La Porte, Indiana, where 
the Planett Manufacturing Company is located, the lumber was un- 
loaded and inspected by the Planett Company, whereupon the follovv- 
ing letter was sent to the petitioners: "We find this car to run con- 
siderably short in measurements, and besides, that the lumber is not 
up îo grade. According to our careful tally, we find only nine thou- 
sand, four hundred sixty-seven feet of common oak, the balance 1,813 
feet is only a very poor grade of cull, which we could not accept for 
more than $17.00 a thousand. We herewith hand you a débit mem- 
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orandum shovving the différence between amount billed us, and the 
actual contents of the car, amounting to $38.39. We are now hold- 
ing this car subject to your inspection, so if you désire, you can run 
down hère and convince yourself of the grade of this lumber. How- 
ever, if you will accept figures according to our tally, in settlement of 
this car, Itindly forvvard us crédit memoranda for the différence, and 
we will make settlement at once" ; to which proposition the peti- 
tioners, after stating that their inspector was usually found to be cor- 
rect, and that notwithstanding their désire, they had no time to visit 
La Porte, made this counter proposition: "If you will send us set- 
tlement by return mail, we will divide the shortage with you, one- 
half of the amount you claim to be cuUs" ; and to this the Planett 
Manufacturing Company replied that it felt justified in asking the full 
allowance of the claims. 

Three days later the petitioners again wrote : "We will try to hâve 
our Mr. Hines come out there some day next week, and look this 
stock over, for, of course, if we are at fault, we do not wish you to 
be the loser by it as our intention is to give you a nice grade of lum- 
ber, and one that will bring back additional orders. If you wish to 
discount your bill you are at liberty to deduct the amount of your 
claim, sending us a check for the balance and leaving the amount of 
the claim to be adjusted later, or if you désire to close the account up, 
as indicated in ours of the Ist inst., you are at liberty to do so;" but 
before this letter was received (that it was received at ail is denied) 
the receiver for the Planett Manufacturing Company was appointed ; 
and thereupon the petitioners wired the receiver that the car load of 
lumber had not been accepted, and must not be included in the Planett 
Company 's assets. With the exception of a reply to this wire, that 
the lumiber was already unloaded, and the freight on it paid, and that 
according to his présent information the receiver was of the opinion 
that the title had already passed to the Planett Company, but that in- 
asmuch as the lumber was piled up separately in the yard the peti- 
tioner's claim vi'ould be noted and some décision reached later, the 
foregoijig facts constitute the case. The question raised by the péti- 
tion is this: Had title to the car load of lumber, in fact and in law, 
passed, before the proceedings in bankruptcy were commenced? 

This is not a case where, for a single moment, the title to the goods 
was in mid air ; for, unless, and vmtil, title passed to the Planett Com- 
pany, the title remained in the petitioners. Nor is it a case where 
the buyer, though not formally accepting the goods, is estopped by 
his acts, in suit brought by the seller, f rom denying acceptance. There 
are no acts that constitute such estoppel. The single question is 
whether, at the time the proceedings were begun in bankruptcy, the 
Planett Manufacturing Company and the petitioners were at such a 
State of agreement respecting this lumber, that the petitioners, had 
they chosen, could hâve maintained an action for goods delivered and 
accepted — the Planett Company not being able to sustain as défense 
that the goods had not been accepted. 

How could such suit hâve been maintained by the seller? True, 
action for wrongfully refusing to accept might possibly hâve been 
maintained; but how, in the face of thèse letters, could petitioners 
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have maintained an action predicated upon acceptance as a fact? And 
how can the Planett Manufacturing Company now, without self-con- 
tradiction, déclare that the goods were in fact accepted in fulfillment 
of the contract ? And this being a case to be decided, not by the fact 
that the seller may have had some right of action against the buyer,. 
notwithstanding the buyer's refusai to accept, nor by the fact that 
the buyer may have contemplated that it would accept when its claim 
had been agreed to, but solely by the inquiry whether the goods had 
actually been accepted, the petitioners were entitled to an order re- 
quiring the trustée to tum over to them the lumber in controversy. 

The order of the District Court is reversed with instructions to en- 
ter the order as above. 



STRA.SBURGER r. BACH et al. 

(Circuit Court of Appeals, Seventh Circuit. October 1, 1907.) 

No. 1,.353. 

Bankruptcy — Suit by Tkusteb to Recover Pbopeety— Stjfficiency or Bill> 
A bill by a trustée in banliruptey against a number of défendants to 
recover property or its value on the ground tbat défendants and the bank- 
rupt entered into a conspiracy to cheat and defraud the latter's ereditors, 
which allèges that pursuant to said conspiracy the bankrupt shipped such 
property to défendants "or some of them," and that it is either in de- 
fendants' possession or bas been disposed of by them, is not demurrable 
because it does not identify the particular défendant to whom the ship- 
ments were made. 

Appeal from the Circuit Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

The bill was by appellant, trustée in bankruptcy of Marie Muller, bankrupt, 
to require appellees to turn over to appellant as sueh trustée, certain stock in 
trade, goods, wares and merchandise of the value of six thousand dollar» 
(or In lieu thereof the sum of six tliousand dollars) said to bave been unlavr- 
fully taken by said appellees from the goods, wares and merchandise be- 
longing to the bankrupt estate, in pursuance of a conspiracy to conceal and 
put beyond the reach of the bankrupt's ereditors and trustée, the property thus 
taken. 

The averment of the bill in this respect is as follows: Your orator further 
represeuts unto your Honors that the said Marie Muller, at a time precedlng 
the filing of said pétition In bankruptcy, and about the month of September, 
A. D. 1901, contriving and scheming to defraud her ereditors and to avoid 
the payment of her said just debts and obligations, wrongfully, fraudulently 
and eorruptly agreed and conspired veith the said défendants, in said city of 
New York and in said city of Chicago, to hlnder, delay, and defraud her said 
ereditors of the amounts .lustly due them, and to conceal, secrète, and put be- 
yond the reach of her said ereditors and any trustée in bankruptcy, or légal 
représentative of said ereditors that might be appointed, and beyond the 
reach of process Issuing from any court having ,1urisdiction of su its by and 
on behalf of any ereditors of said Marie Muller against her, the monies, stock 
in trade, goods, wares and merchandise, and personal property of the busi- 
ness carried on by said Marie Muller as aforesaid, and to sell and dispose 
of them for the beneiit of said Marie Muller and said défendants, to the 
manifest injury to said ereditors. 

Your orator further représenta that In pursuance to said unlawful and 
fraudulent agreement and conspiracy the said Marie Muller, at varions times 
during the moriths of September, October and' November, A. D. 1901, shipped,. 
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or caiised to be shippcd by devions routes from her place of business in said 
City of New York to the said défendants, or some of them, in tlie city of Chi- 
cago aforesaid a large quantlty of the said stock in trade, goods, wares and 
merchandise of the said millinery business, aniounting to about the sum of 
Fifteen Thousand ($15.000.00) Bollars, which had been so purchased by the 
said Marie Muller, in her business, as aforesaid. That the same were re- 
ceived by the said défendants in pnrsuance of such unIa^^•ful and wrongful 
conspiracy and agreement aforesaid, at the cit.y of Chicago aforesaid, at 
divers times during the said last mentioned months, and hâve eitlier been dis- 
posed of by the said défendants pursuant to said unlawful and fraudulent 
agreement and conspiracy, or are now in their possession, to the fraud, wrong 
and injury of your orator and the cveditors of said Marie Muller. bankrupt. 

To the bill a demurrer was flled, and sustained, the trustée appealing there- 
from. 

Richard W. Morrison, for appellant. 
Amos C. Miller, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judg-e (after stating the facts as above). The 
bill avers a conspiracy to defraud the creditors of the bankrupt by the 
shipment of thèse goods, in which ail of the appellees were included. 
The bill discloses also that in pursuance of the conspiracy, the goods 
were received by the appellees, and hâve either been disposed of, or 
are still in their possession. But because the bill does not identify 
the particular appellee or appellees to whom the goods were shipped — 
averring in that respect that they were shipped to the appellees or 
some of them — it is argued that there is no showing in the bill that 
any appellee upon whom the court can put its finger has now either 
the goods or their avails ; and therefore that no case is made out en- 
titling the trustée to a decree against ail or any of the appellees. But 
we can see no possible ground for holding that a suit of this kind 
will not lie against parties who, in pursuance of a conspiracy such 
as is charged, hâve received and gotten the benefit of the goods wrong- 
fully taken out of the bankrupt's estate, merely because it might hap- 
pen that the goods had not been shipped to ail of them, but only to 
one or some of them. 

The decree of the Circuit Court is reversed with instructions to 
overrule the demurrer, and proceed further in pursuance of this 
opinion. 

Reversed. 
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"WARREN WEBSTEB & CO. v. NATIONAL VACUUM STEAM HEATV 

ING CO.» 

(Circuit Court of Appeals, EIghth Circuit. November 4, 1007.) 

No. 2,592. 

Patents— Infeingement—Steam-Heating App abattis. 

Tlie Donnelly patent, No. 070,893, for an iiuprovemetit In stonm-heatîng 
apparatus, eonsisting of a water valve for aiitouiiiticnlly controlliiig tlie 
discharge of the air and water of condensation from tlie radiatoi-s, which 
valve is operated by the différence in steam pressure between the inlet and 
outlet side, held not infringed by a device operated by a float actuated by 
hydrostatic pressure alone. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Ernest Howard Hunter (Joseph G. Holliday, on the brief), for ap- 
pellant. 

Emil Starek and Jacob Klein (Klein & Hough, on the brief), for 
appellee. 

Before VAN DEVANTER, Circuit Judge, and RINER, District 
Judge. 

RINER, District Judge. This îs an appeal from a final decree en- 
tered by the Circuit Court for the Eastern Division of the Eastern Dis- 
trict of Missouri, dismissing a bill in equity brought for the alleged in- 
fringement of claims 2 and 7 of letters patent, No. 670,893, issued to 
James A. Donnelly March 26, 1901, for an improvement in steam-heat- 
ing apparatus, and relating particularly to a motor valve in the type of 
steam-heating apparatus known as the "Vacuum System." The char- 
acter of the invention is described by the patentée in his spécifications 
as follows: 

"It is an object of my invention to render a steam-heating System automatle 
In the régulation of the outlet-valves which control the discharge of the air 
and water of condensation from the heaters, coils, or other radiatlng devices. 

"In oarrying out my invention I employ a valve-actuating device operated by 
the différence In pressure in the returnot outlet side and In the radiator or 
Inlet side and means controlled by the conditions on the inlet side, such as the 
pressure or the présence of steam or water, to control the difCerential pres- 
sure acting on the valve-actuating device. Thus while the opération of the 
valve is efCected by means of the differential pressure that differentlal pressure 
and the opération of the valve are regulated and controlied by the conditions 
existing on the inlet side, so that the valve passageway wUl be opened or 
closed to a greator or less extent, as the existing conditions on the inlet side 
may require, and a very regular and certain opération is obtalned. 

"In the preferred embodiment of my invention, as shown in the drawings, 
the means for aotuating the valve consist of a pressure-motor communleating 
wifh the return or outiet side. By empioying as the pressure-motor a flexible 
diaphragm having one side subjected to the pressure or conditions on the inlet 
side communieatiug with the radiatlng devices and the other side subjected to 
the pressure or conditions on the outlet side eommunicating with the retiu'n 
I am able to control the opération of the outlet-valve operated by said dia- 
phragm by the relation between the pressures In the radiator and return. If 
the ovftiet-valves remain constantly open to an extent necessary to effect the 
discharge of the water of condensation, there is liability of 'short-oircuiting' 
and waste of steam, and this is particularly the case in those Systems la which 

•Rehearlng dgnled Januarj' 6, 1908. 
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a partial vacuum or lower pressure is created in the returne for the purpose 
of drawing out the air and water. 

"It is also au object of my invention to render the valves automatic, so that 
they will open or close, according to the conditions existing in the radiating 
devices or returns at which they are located, thus enabling tlie water of con- 
densation and air to be fully discharged, but preventing the waste of steani. 
This resuit bas been accomplished heretofore hy the use of thermostatic valves 
and steam-traps, which remahi open to permit tlie air and watov to escape, 
but close to the passage of steam ; but it is an object of my Invention to ac- 
complish this automatic régulation without the use of thermostatic devices for 
that purpose. 

"The preferred means for controlling the opération of the pressnre-motor 
consista of a float controlled by the water of condensation on the inlet side 
and controlling a vent in the i^ressure-niotor, by which the difCerential pres- 
sure and the opération of the motor are regulated." 

The following drawing, with the explanation thereof, taken from 
the spécifications, shows qnite clearly the means b}^ which the pressure 
motor in this invention is < x'rated : 
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"To control the opération of the motoi' by the conditions existing- on the In- 
let side, I provide a vent, l, leading into the motor ctiamber, h, from the inlet 
Bide, through which the air may be drawn eut from the radiator while the- 
valve, d, Is closed. This vent Is of larger àrea than the duct, }, so that the 
air wlU not be exhausted from the motor chamber, h, faster than it can enter 
through the vent. It consequently follovi^s that while the veut, l, Is open it 
forms an intercommunication between the opposite sides of the diaphragm, 
and the pressures on the opposite sides will be equal and there will be no 
movement of the diaphragm or valve, 4. When, however, the vent, l, Is closed 
and the pressure in the chamber, h, is reduced, the pressure on the inlet side 
will lift the diaphragm and open the valve. This vent, l, may be controUed 
by the conditions existing on the inlet side ; but as the accumulation of water 
of condensation is the condition which Is of chief importance, I prefer to con- 
trol the vent, l, automatically by the water of condensation. For this purpose 
I employ a float, m, arrangea within the inlet side and adapted, vvben acted 
upon by the accumulation of water in the valve, to close the vent. In the eouh 
structioû shown In Fig. 1, the float, m, rests upon the valve-piece and embraces 
the tube, i. It carries a valve, n, adapted when the float is lif ted to close up- 
on the vent, L A pin, o, projectiug from the valve, n, serves to hold the float 
In alignment and guide the valve and also to keep the vent free and unobstruct- 
ed by the partieles of foreign matter. 

"Besides the particular devices shown, other means may be employed for 
controlling the opération of the motor, e, and valve, d, under the action of the 
partial vacuum or conditions existing on the outlet side or return. 

"While I bave shown my invention embodied in a System in which a partial 
vacuum or lower pressure is created In the retums by meaus of an exhausting 
device connected therewith, the invention may also be embodied in a pressure 
System in which such exhauating device Is not employed. In either case the 
opération of the valve-actuating motor will be operated by the différence in 
pressure in the returns and in the inlet side or radiator, while that différence 
in pressure will be controUed by the devices controlled by the conditions exist- 
ing in the Inlet side." 

The claims of this patent which are said to be infringed are num- 
bered 2 and 7, and are in the foUow^ing words : 

"2. In an automatic valve device for steam heatlng Systems, the combina- 
tlon of a valve-body havlng a valve seat, a valve-piece to control said valve- 
seat, a pressure-motor controlling said valve-piece located within the said 
valve-body between the Inlet and vnlve-seat, and havlng one side subjected to 
the pressure on the inlet side of the valve-body, and the other side subjected 
to the pressure on the outlet side beyoud the valve-seat, and means controlled 
by the conditions on the inlet side of the valve to automatically control the 
pressure actiug on the valve-inotor from the side in comm\inieation witli the 
outlet side of the valve-body beyond the valve-seat, whereby the differential 
pressure aeting upon said pressure-motor to operate the valve-piece is con- 
trolled by the conditions existing on the inlet side of the valve-body." 

"7. In an automatio valve device for steam heating Systems, the combination 
of a valve-body having a thoroughfare, a valve-piece to control said thorougli- 
fare, a pressure-motor for controlling said valve-piece having its opposite sides 
directly and constantly exposed to tiie pressure on the inlet and outlet sides of 
the valve-body respectlvely and adapted to be operated by the différence in 
said pressures, and means controlled by the conditions on tlae inlet side to au- 
tomatically control the différence in said pressures and the opération of the 
motor and valve pièce thereby." 

The défendant claims to be operating under two patents issued to 
James R. Wade, dated October 16, 1900, and April 22, 1902, respective- 
ly. The patents are numbered 659,776 and 698,083 (the latter patent 
being a division of the former). It is contended by the défendant that 
the valve of the Wade patent is in no sensé a pressure-motor, but, on 
the contrary, is a float, and opérâtes hydrostatically by' flotation. Its 
nature, construction, and mode of opération, as insisted by the défend- 



WAEEEN WEBSTEE & CO. V, NATIONAL VAOUUM S. H. CO. 923 

ant, is shownin the following drawings and description thereof, taken 
trom the spécifications and claims f ound in the patent : 
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+„ ^- vî''i'°^. ^ drawings, K represents a radiator of auy Ueating System, 
to which leads a steam-supply pipe 1 and from which leads tlie delivery pipe 2 
Interposed at the discharge end of the radiator, between the latter and the 
pipe, 2 is my attachment or valve. The latter comprises an outer valve-casing, 
% t? <J'.e upper open end of which is secured a screw-cap, 4, from the center 
of the inner face of whose top dépends a guide-tube, 5, designated to reçoive 
the central tubular stem, 6, of a cup or float, 7, adapted to be normally seated 
about the edge of the opening, 8, formed at the bottom of the casing. The bot- 
tom of the hollow stem is provided with an opening, 9, for the frel passage of 
the currents, as seen by arrows in FIg. 2. ya^Bage ul 

c^^^nnZ nJ'îlrP'.f ''■™™f^'"'''5 ^"^^ ^^^^'^ °' condensation ineidental to the 
opérât on of the System wiU mechanically lodge and in a short time lill the cup 
up to the lower edge of the tube, 5, the water in the casing corresponding to the 
same level. The condensation-water by thus fllling the cup to the lovver edge 

IJ\l *""?•' ^' ^-tl""^ '^ ^""^ "^'"'''^^ a too-violent draining of the radiator X 
der the action ot the vacuum-generator (not shown) to which the pipe I leaZ 
It being understood that the said condensation water is maintained at th s lev^ 
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in the cup, àny excess being carried off mecliauically by the curreiits Indueed 
as a resuit of the vacuum or raréfaction referred to. The water thus car- 
ried off passes from the radiator iuto the cup, thence upward through the 
space betweeii the steiu, 6, and guide-tube, 5, and thence down through the 
stem, 6, and opening, 9, Into the pipe, 2. Should the condensation take place 
more rapidly than the currents could carry off the same mechanlcally, the 
water whlch would thus accumulate around the cup would ralse the latter off 
its seat, permittiug the water to discharge through the opening, 8, into the 
pipe, 2. 

"It Is to be understood that the présent devlce niay be applled to any vaciium- 
heatlng System simihir to that set forth in tlie aforesaid j)ateut. 

"A revlew of the foregolng diseloses the fact tliat the opcnings, 8 and 9, both 
communlcate wlth the common outlet for the casing, tlsat the opening 9 la 
loeated in the path of the openlug 8 and registers wlth It, and that the open- 
ing is always open to the pipe 2 and to the radiator, R. 

"Havlng described my invention, what 1 claini is : 

"1. A radiator attachment coniprising a casing having a suitable inlet-opon- 
ing, an inner tube dependlng from the top of the casing, an outlet-opening at 
the base of the caslug loeated below the tube, an exit-plpe in communication 
with said outlet-openlng, a cup or tloat surrounding the tube and adapted to 
seat over the opening at the base of the casing, a tubular stem open at l)otli 
ends carried by the float and loeated wlthin the tube and spaced therefroni, 
thereby affording communication by the passage thus formed, between the 
radiator and the exit-]Hpe, substautially as set forth. 

"2. A radiator attachment comprising a casing having a suitable inlet-open- 
ing, a screw-cap covering the top of the casing, an Inner tube dependlng from 
the eenter of the cap, an outlet opening at the base of the casing loeated below 
the tube, an exit-pipe in communication wlth sald outlet-opening, a cup or float 
surrounding the tube and adapted to seat over the opening at the base of the 
casing, a tubular stem open at both ends carried by the float and loeated wltliin 
the tube, and spaced therefrom, thereby affording communication by the pas- 
sage thus formed, between the radiator and the exit-pipe, gubstantially as set 
forth." 

It is not contended hère that the valve described in tlie Wade pat- 
ent is an iniringement upon the complainant's device. It is insisted, 
however, that the défendant has made additions in tlie Wade valve 
which entirely change its character, and that thèse changes convert the 
cup in defendant's valve into a pressure-motor. The valve complained 
of is shown in the following drawing : 
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It will be seen by comparing it with the drawing in the Wade patent 
that the changes consist in the additions of the depending wall, 10, on 
tlie cap and the extension of the rim of the cup, 13, within that wall 
and form the annular space, 13. 

The conditions which must exist on the inlet side of the valve in 
complainant's patent to efïect the necessary differential pressure by 
which the pressure-motor is moved to raise the valve pièce are "the 
pressure or the présence of steam or water." Either of thèse conditions 
will resuit in a working dififerential. The condition, however, which is 
of chief importance and which is responsible for the differential under 
which the motor responds, is the accumulation of water of condensation 
On the inlet side of the valve. When such a condition obtains, the vent 
of the motor by such condition is controlled through the instrumentali- 
ty of the float, m, shown on the drawing, or its équivalent. 

This float consists of one of the devices controlled by the conditions 
existing in the inlet side of the valve, or, in the language of the pat- 
entée : 

"The opération of the valve-actnatiug-motor will be operated by the diiïer- 
eiice in pressure in the returns and in the inlet side or radiator, while that 
différence in pressure will be controlled by the devices controlled by the con- 
ditions, existing in the inlet side." 

It will thus be seen that the device which is controlled by the condi- 
tions on the inlet side of the valve is the float, m, indicated on the 
drawing, and the means controlled by the conditions referred to in 
claims 2 and 7 of the patent being sued for refer to the float or any 
other means which, acting under the influence of the conditions on the 
inlet side, will secure the effective sealing of the vent to enable the pres- 
sure-motor to lift the valve pièce. In other words, when the vent, 1, is 
closed by the valve on the float so that ail communication between op- 
posite sides of the motor are eut off, it allows an increase of the steam 
pressure to accumulate below the motor in excess of the pressure above, 
and this excess or difl^erential serves to move the motor and raises the 
valve pièce, marked "d" on the drawing. It will be noticed that this 
motor, or diaphragm, is "actuated by steam pressure," and that the only 
function performed by the water is to control the float, or équivalent 
device, by which, in turn, "the difl^erence in pressure will be control- 
led." In the defendant's patent the patentee's conception of his inven- 
tion undoubtedly was that his cup was a float; and in this we think 
he was right. However that may be, we do not see upon what theory 
it can be said that this patent infringes complainant's patent, for as 
was said bv the Suprême Court in Stow v. Chicago, 104 U. S. 647, 
26 T. Ed. 816: 

"A patentée who is the first to make an inreution is entitlod to his claim 
for ail the uses and advantages which belong to it." 

And it was further said in that case that it was immaterial whether 
he perceived and stated such advantages in his patent. But, in the view 
we hâve taken of this case, it is not necessary to consider that question. 

It is contended by the complainant that the valve described in the 
Wade patent was purely a float valve and operated hydrostatically 
by flotation alone, and as such was inoperative in a vacuum System be- 



926 157 FEDERAL EEPOETER. 

cause of the suction in the return which prevented it from floatin^; 
that the défendant then made the changes complained of, and thereby 
changed the valve from a float to a pressure-motor. And, in support 
of this contention, some of the witnesses for complainant testified that, 
when steam is admitted to the radiator through the inlet pipe, the air 
passes out of the radiator and into the valve. As the air passes eut, 
the steam is allowed to enter. The air passes into the body of the valve 
through the inlet, and then between the inside of the body of the valve 
and the outside of the cup up through the small space between the up- 
per part of the cup and the lovver part of the cap, then downward into 
the cup and upward between the outside of the tube 6 shown on the 
drawing and the inside of the tube 5. The air then passes down 
through the inside of the tubular stem, 6, and out through the orifice, 
9, into the return pipe. As the air passes out, the steam continues to 
enter, and the air passes out and the steam enters, because the pressure 
in the return pipe is less than the pressure of the steam in the supply 
pipe. There is less pressure in the return pipe than there is in the sup- 
ply pipe. After a certain amount of steam has entered the radiator, 
the steam commences to condense, and the water, due to condensation, 
falls to the bottom of the radiator and flows towards the valve on the 
outlet end of the radiator; as the water accumulâtes in the body of 
the valve it accumulâtes around the cup, until finally the water rises 
and closes the small space between the upper part of the cup and lower 
part of the cap, and thereby cuts ofï communication between the inte- 
rior of the valve-body above the cup and the space between the valve- 
body outside of the cup and communicating with the inlet side of the 
valve-body. When this sealing action takes place, the suction from 
the returns, acting through the small aperture in the valve pièce, re- 
duces the pressure on the upper or inner side of the cup, or float, rela- 
tively to the pressure which exists outside of the cup and in the body 
portion of the valve casing on the inlet side. The action of this is to 
produce an effective differential in pressure to act upon the cup, there 
being a less pressure on the inside than upon the outside, with the re- 
suit that the cup, or float, is forced to rise and carry with it the valve 
pièce to permit a free discharge of the water of condensation from 
the body into the valve orifice, 8, shown on the drawing, into the re- 
turns. This opération, it is contended, results in the discharge of the 
water of condensation, and breaks the water seal between the upper 
part of the cup and the lower part of the cap, and permits the cup to 
descend to its seat. We cannot accept this theory ; for the word "seal- 
ed," as hère used, can mean nothing more than that the water flows 
înto the space arotind the cup until it reaches the space between the up- 
per part of the cup and the lower part of the cap, and it can Ihardly 
be said that water seals an opening against the passage of water itself, 
or as Prof. Woodward, in his testimony, puts it : 

"The very entrance of the water into that space shows that the water can 
enter the space, and therefore the opening is not sealed ; so I regard the use 
of the Word 'sealing,' at that point, with référence to the fllling of that space, 
whether the space be large or small, as Inappropriate and improper." 

When the water of condensation rises above the top of the inlet 
pipe, the inlet pipe may properly be said to be sealed, because the steam 
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in the radiator cannot then enter the casing of the valve. Tn other 
words, the water closes the opening agamst the passage of steam. In 
the complainant's patent the sealing takes place, not only when the in- 
let pipe is wholly under water, but the passageway through the dia- 
phragm is sealed by a valve. The différence is we think manifest. The 
sealing which talées place in complainant's valve and causes it to operate 
as a motor is when the vent is closed by the valve on the float, and 
this can never take place in the defendant's valve either in the form 
shown in the drawing of the valve complained of, or in any form of 
defendant's valve offered in évidence. In ail of defendant's valves only 
one kind of sealing takes place, and that is when the water of con- 
densation rises above the top of the inlet pipe. It follows, therefore, as 
it seems to us, that this water performs but one function and one ob- 
ject — that is, to float the cup — and that it cannot be said that the cup in 
defendant's valve is in any sensé the équivalent of the complainant's 
valve. In complainant's valve the vent can never be omitted, for with- 
out it the device would become inoperative, the vent being a part of the 
pressure-motor, so that whatever be the means controlled by the con- 
ditions thèse means must be either the float or some équivalent of the 
float. Fay v. Cordesman, 109 U. S. 408, 3 Sup. Ct. 236, 27 h. Ed. 979. 
As stated by the patentée : 

"The preferred means for controUing the opération of the pressure-motor con- 
sists of a float controlled by the water of condensation on the inlet side and 
controlling a vent in the pressure-motor, by which the differential jjressure and 
the opération of the motor are regulated." 

It is undoubtedly true that if any considérable vacuum existed in 
the discharge pipe immediately below the opening, 8, shown on the 
drawing, that the cup in defendant's device would not rise, but there 
is testimony in the case to the eflîect that there was almost continuously 
a steam jet escaping through the orifice, 9, as indicated on the draw- 
ing, and that the pressure from this steam jet at the point of impact, 
reacting from the walls of the discharge pipe, increased the pressure m 
such a way that the cup would lift with slight assistance from the 
water surrounding the cup in the body of the valve. Prof. Woodward 
testifies from actual experiment that the cup did operate between the 
steam pressures in the radiator on one side and the vacuum pipe on the 
other, and that the cup operated irrespective of the diameter of the 
cup and irrespective of the fact that it did or did not reach the flange, 
10, connected with the cap, shown in the drawing. If this theory be 
correct, then the relations between the steam pressures in the radiator, 
the pressure within and above the cup and the pressure in the outlet 
pipe are not important, since the cup opérâtes, not by reason of them, 
but in spite of them, and whatever thèse pressures may be, it wouid 
not take away the cup's capacity to float. Neither is it important for 
us to détermine how much the pressure within and above the cup may 
be less than the pressure of the steam in the radiator, because to the 
extent that it is less it becomes supplemented by the hydrostatic head 
around the cup, so that this head, together with the pressure within 
and above the cup, would always balance the steam pressure in the 
radiator ; otherwise, the water would run over the edge of the ciip and 
sijik it. Thèse forces being equalized, nothing further remains except 
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the action of the congestion below the cup to offset the excess pres- 
sure within and above the cup from the pressure in the outlet pipe im- 
mediately over the section of the cup serving as a valve pièce. There 
must, of course, at ail times, be a free communication between the inlet 
and outlet in the defendant's device, so as to create a constant jet at 
the point of outlet, 9, shown on the drawing, for it is this constancy in 
the escape of steam that is indispensable to the opération of the cup. 
There exists, then, this différence between the two devices: In the 
complainant's patent the constant escape of steam would render the 
same inoperative ; whereas, in the defendant's device, the constant es- 
cape of steam is necessary to its opération. Hence we do not think it 
can fairly be said that the cup in the defendant's valve is analogous 
to the diaphragm or motor in complainant's valve. It is so radically 
différent both in construction and theory of opération that it does not 
justify the comparison sought to be made by the complainant. The 
defendant's valve bas a single moving pièce which opérâtes by floating. 
It opérâtes, not in direct conséquence of the différence between two 
steam pressures, but by hydrostatic pressure alone ; whereas, the com- 
plainant's diaphragm or motor moves, not in conséquence of any hy- 
drostatic pressure, but in conséquence of a différence between tw» 
steam pressures. 
The decree of the Circuit Court dismissing the bill is afïirmed. 



WBIERMAN et al. v. SHAW STOCKINO CO. 
(Clrcnlt Court of Appeals, Third Circuit December 16, 1907.) 

No. 32. 

Patents— Invention— Stocking. 

The Shaw patent. No. 400,037, clalm 2, for a seamless stocklng having 
a dîvided foot, one part knlt with one yarn or set of yarns, and the other 
with a différent yarn or set of yarns, with the edges reciprocally inter- 
looped, Is vold for lack of patentable Invention in vlew of the prior art 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 154 Fed. 67. 

Henry N. Paul, Jr., and Joseph C. Fraley, for appellants. W. K. 
Richardson, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree for the 
complainant (154 Fed. 67) in a suit upon patent No. 460,037, dated 
September 22, 1891, issued to Benjamin F. Shaw for (as stated in the 
spécification) an invention having for its object "the production of a 
novel stocking by novel method of knitting," and the claim alleged to 
hâve been infringed is as folio ws : 

"2. A stocklng having the top or upper part of its foot composed of one 
yarn or set of yarns and the bottom or sole part of the foot composed ot an- 
other and distinct yarn or set of yarns, the said npper and sole parts belng 
unlted In the form of a tube by the reciprocal Interloopment of the loopa ot 
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the opposed edges of said upper and sole at the sides of tbe foot, substantial- 
ly as deserlbed." 

The opinion below was prefaced with this statement: 

"The usual défenses are made that the deviee bas beeu anticlpated, and 
tbat it is not infrniged. It is also suggested that there is nothing patentably 
inventive in it, lint appurently not with the same confidence." 

Now, however, the appellant's covmsel explain that the lack of pat- 
entabihty of the subject-matter of this claim bas ahvays been foremost 
in the présentation of the défense, and that the omission to fully arpue 
the point was not due to any want of confidence in it, but to their hav- 
ing mistaitenly understood that its further discussion was not desired 
by the court. Thus it happened that the learned judge (as appears 
further on in his opinion) found himself called upon to consider, "al- 
though httle argued, * * * the most serious arraignment of the 
patent ; * * * that, outside of the method specified, it shows noth- 
ing patentably inventive." But this court is at no such disadvantage, 
for we hâve had the benefit of an argument upon the subject, which, 
on both sides, bas been more than commonly helpful. 

There has been some question as to what constitutes a "spht-foot 
stocking," but the view of the learned judge below that what Shaw 
proposed was to "knit the top of the foot of one yarn and the bottom 
of another, interlooping the edges," may be accepted without critical 
examination ; and there can be no doubt that be was right in holding 
that "the seamless idea was not new," and "neither was the split-foot, 
whether confined to an undyed sole, as understood in the trade or in- 
cluding everything in which the sole and upper are dififerent." But 
he further held (and in this we cannot concur) that, because "the same 
cannot be said of the two together," the patentée, by uniting them in 
one stocking, produced an article which was itself an invention. Shaw 
said that he desired "to improve seamless stockings," and that to this 
end he had "devised a method of knitting," and, if he did devise a 
method by which (among other things) "the top of the foot may be 
made to difïer from the sole of the foot," his right to a monopoly of 
that method need not be questioned. But if it be likewise conceded, 
as it may be, that the product which he claimed was a seamless stock- 
ing with a divided foot, 3'et, as neither of thèse features was new, and 
the mère conception that they might be associated was not patentable, 
it results (as respects claim 3) that whatever there may bave been of 
invention in what he did must bave resided, if anywhere, in the desig- 
nated "reciprocal interloopment of the loops of the opposed edges" ; 
and that this was not new seems to bave been recognized by the expert 
witness for the complainant, who, upon cross-examination, testifîed 
that, as he understood the term "reciprocal interloopment" as employed 
in the claim in suit, it woukl include the "suture" in other stockings 
which admittedly belonged to the prior art. Moreover, we fullv agrée 
with the learned judge below that "the particular method of interloop- 
ment described under the désignation of reciprocal * * * jg pJainly 
not of the substance of the invention," or, rather, as we would state it, 
is not a substantial part of the stocking itself, but really pertains to 
the process of making it. 
157 F.— 59 
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The decree of the Circuit Court is reversed, and the cause will be 
remanded to that court, with direction to enter a decree dismissing the 
bill, with costs. 



STAR BALL KETAINER CO. v. STRAUSS et al. 

(Circuit Court, S. D. New York. November 26, 1907.) 

No. 7,969. 

Patents— Infringement—Ball Retainee. 

The Keiper patent, No, 686,017, for a ball-retaining deviee for bail bear- 
ings, as limited by the prior art, li&ld not iutringed. 

In Equity. On final hearing. 

Julian C. Dowell, for complainant. 
Baxter Morton, for défendants. 

PLATT, District Judge. The patent is to Keiper, No. 686,617. 
The claims in issue are 2 and 3 : 

"2. A bail retainer consisting of an annular base portion and a séries of In- 
tégral parts extending from one edge only of said base and having flaring 
portions arrangea at an angle thereto, whereby sultable spaces are formed for 
receiving balls whieh are sprung into said spaces and conflned between said 
parts. 

"3. A bail retaining devlce for bail bearings, consisting of a ring-shaped 
portion or base having a séries of standards springing axially from one edge 
thereof only and termlnating lu sector shaped or flaring angularly arrangea 
flanges or extensions, whereby suitable spaces are formed for receiving and 
conflning the balls between adjacent standards." 

The défenses are that if the patent is properly construed there is 
no inf ringement ; but, if f ound broad enough to cover défendants' 
deviee, the claims are invalid. Time forbids more than a word or 
two, which it is hoped may show the main reasons which lead me 
to my final conclusion. The state of the art of retainers for bail bear- 
ings at the time of Keiper's application for patent in suit and of Klahn's 
application, which latter led to a division, an interférence with Keiper, 
stated by the Patent Office to be on claims 5 and 6, and issue of patent 
611,689, October 4, 1898, based on earlier claims in Klahn's applica- 
tion, had been so well developed that it would be idle to search for 
anything of a pioneer character. 

Narrow, distinctions had become important. Keiper started with 
one idea, viz., lifting the standards from the inner portion of the 
circle and extending the bent portion outwardly with a flare. Klahn 
came along with two ideas, viz., lifting the standards from the inner 
portion of the circle and bending them outwardly with a flare, and 
also from the outer portion of the circle and bending them inwardl}' 
with a taper. After Klahn appeared Keiper tried to broaden his 
claims by taking advantage of both ideas. Whether he accomplished 
what he aimed at is problematical. He arranged the interférence so 
that the standards are to issue from "one edge only" of the ring ; but, 
after rising and bending over, the bent portion must flare. The only 
edge of the ring from which they can rise and flare after bending, 
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and form an operative retainer, is the inner edge. If they rise fram 
the outer edge, they must inevitably taper after bending. The ofifi- 
cials of the Patent Office must hâve seen a distinction, or a divisional 
portion of the Klahn application would not, while the interférence 
was in progress, hâve been granted. This patent confronted Keiper 
while the interférence was dragging its slow length along, and it is 
certain the testimony at the interférence surrounded a contention over 
Klahn's device when the standards sprung from the inner portion of 
the ring. If he could hâve shown that his device had gone beyond ex- 
periment, he would hâve gained the priority which he sought. 

Keiper's application was filed December 23, 1897. Défendants 
were then in control of three patents which show bail retainers made 
from one pièce of métal, with a ring-shaped base from which stand- 
ards projected, having bail-holding spaces between the standards into 
some of which the balls could be sprung or snapped. The device of 
the Dilg patent showed an inhérent capacity for permitting the balls 
to be snapped into place. The Strauss patent (576,500) may be said 
to hâve blazed the path for the others, including the patent in suit, 
since thèse only show variations on the retainers shown in the Strauss 
patent. Now, when we look at complainant's patented retainer and 
défendants' alleged infringement, we find that the standards of the 
former arise from the inner edge of the ring and the standards of 
the latter from the outer edge. Complainant's expert admits that 
"each flange or extension of the complainant's retainer is narrowest 
where it joins the standard from which it is bent and thence flares, 
getting wider and wider," and that in défendants' retainer "each exten- 
sion or flange is widest where it joins on to the standard and thence 
becomes narrower." It is true that at the very end it sometimes wid- 
ens a little, but not necessarily se. The admissions are, to my mind, 
équivalent to saying that the angularly arranged portions of défend- 
ants' retainer are tapering, instead of flaring or sector-shaped, as 
required by the claims of the patent in suit. The Patent OfiSce evident- 
ly considered the différence of construction fundamental, and I am 
forced to the same conclusion. 

If the prior state of the art permitted any stretch of the doctrine 
of équivalents, the point might be debatable; but to my mind, as the 
situation stood at the time of the patent, an angular extension, coming 
from a standard which is built up from the larger circle and tapers 
after it turns, is not the same thing as a standard which is built up from 
a smaller circle and flares after it turns. They are fundamentally 
différent constructions. This view of the case makes the motions 
entered and the question of res adjudicata académie. 

The conclusion reached calls for a dismissal of the bill. It is so 
ordered. 
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JEPFERYg V. NEBRASKxV BRIDGK SUPI'LY & LUMBER CO. 
(Circuit Court, E. D. Arlcansas, N. I>. December 19, 1907.) 
No. 69. . 

1. Master and Servant— Injuries to Servant— Rbs Ipsa IjOQL'ituk. 

That an accident occurs resulting in injury to a servant does not raise 
a presumption of négligence on the part of tlie euiployer, but tlie serv- 
ant in an action against tlie master must prove négligence affiruiatively. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 881. 898. 

Aijplication of doctrine of res ipsa loquitiir in action for injuries to 
servant, see note to Carnegie Steel Co. v. Byers, 82 C. G. A. 121.] 

2. Same— Defective Appliances. 

Défendant had a coutract to sell and deliver timber on board cars to a 
railroad company, and, wheu tlie timber was ready for loading, plaiiitifC, 
a railroad timber insi^metor, was directed to inspect the timber, and wbile 
performing this duty was injured by tbe breaking of a rope by whicb 
a log was being rolled on skids onto the car, causlng the log to roll back, 
strikiiig other logs on the ground and causing the injury. Held, that 
proof of such facts was sufflcient to raise a presumption of négligence on 
the part of the timber contractpr under the doctrine res ipsa loquitur. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 881.] 

On Motion for Judgment. 

The plaintiff was a timber inspeetor in the employ of the JJissouri Pacific 
Railway Company, and the défendant a contractor, who had a coutract to sell 
and deliver, on board of the cars of the railway company, certain timbers 
to it. When the défendant was ready to deliver the timbers, plaiutiiï was di- 
rected by bis superior offlcer to inspect them for tlie purpose of ascertalning 
if they came up to the spécifications required by the ternis of the coutract, 
and to see to it that timbers tlius inspected and accepted by him were tbe 
ones put on board of the cars for final delivery. While thus engaged in the 
inspection of the timbers, the rope, which was used for the purpose of loading 
the timbers on the car, broke, causing the log to roll back on the slanting 
sklds on which the logs were uioved from the ground to the car, and striliing 
the other logs on the ground, occasioning the injury complalned of by the 
plaintiff. The défendant denied ail négligence, and also pleaded contributory 
négligence ou the part of thé plaintiff. Tliere was a trial to a jury, and the 
only évidence introduced on the part of the plaintiff to show négligence were 
the foregoing facts. Nor was there any évidence introduced on the part of 
the défendant to show tliat proper diligence had been exercised in examining 
the rope Whicli was used for the purpose of ascertaining whetlier it was in 
good condition and suitable for the purposes intended. The défendant moved 
for a peremptory instruction in its favor upon tlie ground that the mère hap- 
pening of the accident raised no presiunption of négligence, but that it re- 
quired aflîrmative proof to establish the fact that it was guilty of négligence. 
On behalf of the plaintiff the niaxim of res ipsa loquitur was invoked. The 
court being in doubt as to tlie law, and counsel not being ready to présent any 
authorities on the question, a stipulation was enteved into between them that 
the cause be submitted to the jury ou the sole issue of contributory négli- 
gence, and, if the jury should flnd a verdict in favor of the plaintiff ou that is- 
sue, défendant should hâve the right to file a motion for a judgment non ob- 
stante veredicto, aud, if the court should liold that a verdict should bave been 
directed in favor of the défendant, the motion was to be sustained and judg- 
ment for the défendant entered ; otherwise, judgment was to be entered on the 
verdict. 

Jeffery & Grant and Oldfiekl & Cole, for plaintiflf. 
G. O. Boyle and Thomas & Lee, for défendant. 
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TRIEBER, District Judge (after stating the facts as above). Had 
the relationship of master and servant existed between the parties to 
this action, the fact that the accident occurred would raise no presump- 
tion of négligence on the part of the employer, and it would hâve been 
incumbent upon the plaintiff to prove by affirmative évidence that the 
employer was guilty of négligence. This is the well-settled rnle pre- 
vailing in the courts of the United States. Texas & Pac. Ry. v. Bar- 
rett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136; Patton v. Texas 
& Pac. Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 3G1 ; Cryder v. 
C, R. I. & P. Ry.. 152 Fed. 417, 81 C. C. A. 559 ; 1. C. R. R. Co. v. 
Coughlin, 132 Fed. 801, 65 C. C. A. 101. 

Does the maxim of res ipsa loquitur apply to a case of this nature 
whcre the party injured is not an employé of the défendant, but right- 
fuUy in the place where he was injured in the dîscharge of a duty due to 
his employer ? The gênerai rule may be said to be that, whenever in- 
juries occur in the conducting of opérations which common expérience 
has shown can be safely carried on with the exercise of reasonable 
diligence, judgment, and care, the mère happening of an accident, un- 
explained, will be regarded as suiricient to raise a presumption of nég- 
ligence. The authorities on this point are very numerous, but the ap- 
plication of the rule dépends upon the particular facts in each case. 
Référence to a few of the leading cases will détermine whether the 
rule is applicable to the facts of this case. Leading English cases are 
Scott V. London Dock Co., 3 Hurl. & C. 596, and Kearnev v. Railwav 
Co., E. R. 6, Q. B. 759, 10 C. E. J. 261. In Scott v. London Dock 
Co., the plaintiff, a custom officer, was upon défendants premises in 
the discharge of his duty, when six bags of sugar fell upon and in- 
jured him. The plaintiff gave no other proof. and it was held by Erle, 
C.J.: 

"ïliere must be a reasonable évidence of négligence. But wliere the tbinf,' 
is shown to be under the management ot tlie détendant or bis servants, and tbe 
accident is such as does not happen if tbose who bave tbe manaKi'nieut use 
])roper care, it alïords reasonable évidence, in the absence of explanation by tbe 
défendant, that tbe accident arose fi'om want ot enre." 

In the Kearney Case the plaintiff had been injured while walking 
along a public highway by a brick which fell from a pier of the defend- 
ant's bridge. A train had just passed, and counsel for the défendant 
submitted that there was no évidence of négligence. But the court 
(Kelly, C. B.) said : 

"Tliere can be no doubt that it was the duty of tbe défendants who had 
bnilt this bridge over tbe bigbway to talie such care that, wbere danger can be 
reasonably avoided. tlie satety of the ))ublic using the highway should be pro- 
vided for. The question, therefore, is vrlietlicr there was auy évidence of nég- 
ligence on the part of the défendants; and by that we ail tmderstand such an 
amonnt of évidence as ta fairly and rcaso]iai)ly support the fliiding of the jury. 
Tbe Lord C'hief Justice, in his judgment in the court below, said 'res ipsa 
loquitur' and I canuot do better than to refer to tliat judgment. It appears 
witbout contradiction that a briclc fell (uit of tlie pier of tlie bridge witliout any 
assignable cause, exceptiug tbe sligbt vibration caused by a passing train. 
That one thing theu is not oïdy évidence. I)ut coiiclusive (;vidence, that it was 
loose ; for otberwise so slight a vibration eould not bave shook it out of its 
place. ♦ * * xbe bridge had been built two or three years, and it was the 
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duty of the défendants from time to tlme to inspect the bridge and ascertain 
that the brlék wôrk was in good order and ail the hricks well secured." 

Other English cases in which this same rule was applied and to 
which référence may be had are Byrne v. Boadle, 2 Hurl. & C. 723 ; 
Hig-gs V. Maynard, 12 Jus. (N. S.) 705. And this seems to hâve been 
followed 'by ail the highest state courts. In Mulcairns v. Janesville, 
67 Wis. 24, 29 N. W. 565, the falling of a wall of a cistern belonging 
to a city upon a laborer shoveling therein was prima f acie évidence of 
the city's négligence. In Barnowsky v. Helson, 89 Mich. 523, 50 N. 
W. 989, 15 L. R. A. 33, it was held that: 

"The fall of a roof which slipped or tipped to one side and fell while being 
raised by jack screw's créâtes a presumption of négligence in failing to brace 
or stay it sufflciently, and, in the absence of explanatory proof, would sustain 
a reeovery for the resultlng death of an employé against the one whose duty it 
was to see that the roof was properly braced." 

Of the numerous cases decided by state courts sustaining this rule the 
foUowing are in point : Howser v. Railroad Co., 80 Md. 146, 30 Atl. 
906, 27 Iv. R. A. 154, 45 Am. St. Rep. 332, Pastene v. Adams, 49 Cal. 
87, Railway Co. v. Hopkins, 54 Ark. 209, 15 S. W. 610, Traction Co. 
V. I-Iolzencamp, 74 Ohio St. 379, 78 N. E. 529, and Warren v. Kaufï- 
man, 2 Phil. (Fa.) 259, where it was held that proof of the fact that 
water escaped from defendant's hydrant into plaintiff's apartment in 
the story below raised a presumption of négligence. And this same 
rule prevails in the courts of the United States. In Inland, etc., Coast- 
ing Co. Y. Toison, 139 U. S. 551, 11 Sup, Ct. 653, 35 L- Ed. 270, it was 
held that the mère fact that a steamboat on a calm day, in smooth 
water, strikes a properly built wharf with such force as to tear up 
some of the flooring and injure a person standing thereon, is prima 
facie évidence of négligence on the part of the boat's crew ; the court 
saying : 

"As such damage to a wharf is not ordinarily done by a steamboat under 
control of her ofBcers and carefully managed by them, évidence that such dam- 
age was done in this case was prima facie, and, if unexplained, suflicient évi- 
dence of négligence on their part, and the jury might properly be so instruct- 
ed." 

In Stair v. Kane (C. C. A.) 156 Fed. 100, the facts were that the 
défendant had charge and control of a fire extinguisher which fell and 
injured the plaintiff, that it had been negligently placed in a window 
next the stairs which descended from the gallery of a theater, not 
sàfely and properly secured, and as a resuit it fell from the window 
over the fire escape and down in the street, where it struck and in- 
jured the plaintiff, who waS just leaving the theater, and it was held 
that the lessee of the theater was liable ; the court saying : 

"The latter was compelled by law to provide a fire extinguisher, but it was 
his duty to put it in a secure place where it would not be liable to fall out 
and injure a patron or passerby ; that obligation accompauying the duty. The 
pétition charges the violation of the obligation to place the fire extinguisher in 
a secure place. Défendant was négligent in placing it where the ordinary 
movement of a gallery crowd might jostle it loose and let it fall on the side- 
walk. The accident itself might be regarded, in the absence of explanation, 
as proof of the négligence charge." 

The reason for the rule is simple. The duty of the défendant was 
to exercise reasonable care to provide reasonably safe appliance 
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moving and loading the timbers. Plaintiff had a right to rely that this 
was donc. The accident, which caused plaintiff to be removed in an 
unconscious condition to his home and then to the hospital, where he 
was detained for a month, prevented him from ascertaining what caus- 
ed the breaking of the rope ; M'hile, on the other hand, défendant had 
the means in its possession to show that it had exercised the dihgence 
imposed on it by law, and, failing to do so, it is but reasonable to pré- 
sume that it could not do it. An eminent author has aptly epitomized 
the rule and reason thereof as follows : 

"When the thing is uudef the management of the défendant, and the acci- 
dent is such as ordinarily does not happen if thoso who hâve its management 
use proper care, a presumption of négligence arises from the happening of the 
accident." Lawson on Presumptive Evidence, p. 122, and authorities thei'e 
collected. 

The motion of défendant for judgment non obstante veredicto must 
be denied, and judgment for plaintiff will be entered in conformity 
with the verdict. 



In re ELBY. 

(District Court, N. D. lowa, E. D. October 7, 1907.) 

No. 570. 

1. Bankbuptcy— Judgment— CoNCLUsiVENESS. 

Failure of a bankrupt to apply for a discharge and the approval of the 
record by the court without granting a discharge constitutes a judgment 
by default in favor of the banltrupt's then existing creditors, and a con- 
cluslve adjudication in their favor that the bankrupt is not entitled to a 
discharge from their claims. 

2. Same— Subséquent Peoceedings— Bar. 

That a banlcrupt failed to apply for a diseharge within the time pre- 
scribed by Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418], or had been denied a discharge by the court, was ground 
for the dismissal of a subséquent banlcruptey pétition, filed to obtain a 
discharge from the same debts owing by him at the time he flled the prior 
pétition ; there being no assets seheduled. 

3. Same— Refebence— JuBiSDicTiON— Statutks. 

Bankr. Act July 1, 1898, c. 541, § 38a, 30 Stat. 555 [U. S. Comp. St. 1901, 
p. 3435], provides that référées are invested, subject to a review by the 
Judges, within the limits of their districts, with jurisdiction to consider 
ail pétitions referred to them by the clerks and make the adjudications 
or dismlss the pétitions. Eeld, that such provision applies ouly to bank- 
ruptcy pétitions referred to the référée by the clerk during the absence 
of the judge, as provided by section I8f (30 Stat. 551 [U. S. Comp. St. 1901, 
p. 3429]), and has no application to a matter in bankruptcy, referred to a 
référée after adjudication. 

4. Same— Dismissal Afteb Adjudication. 

Bankr. Act July 1, 1898, c. 541, § 38a, d. 4, 30 Stat. 555 [U. S. Comp. St. 
1901, p. 3436], provides that référées shall perform such duties, except 
as to questions arising out of the application of bankrupts for composition 
or diseharge, as are conferred by the act on courts of bankruptcy, and as 
shall be prescribed by ruies or orders of courts of bankruptcy of thetr 
respective districts, except as otherwise provided. lowa bankruptcy rule 
11 empowers référées to exercise the duties conferred on courts of bank- 
ruptcy by Bankr. Act, § 2, clauses 2, 3, 5, 6, 7, 11, 18, 30 Stat. 545, 546 
[U. S. Comp. St. 1901, pp. 3420, 3421], none of which authorize a référée 
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to dismiss a bnnlsruptcy proceediug after adjudication. HeJd, that a 
référée in banlcruptcy had no sucli jurlsdictlon, and that the proceeding 
conld tlien only be disniissed by tlie judge, as re<iuired by section 14 (30 
Stat. 550 [U. S. Comp. St. 1901, p. 342T1). 

5. SAMB— BSTOPPEL. 

That the creditors of a banltrupt proved thelr clainis before the référée 

' and examined the banlirupt and others at tlieir flrst meeting did net es- 

' : top them from pleading a prior adjndicatiou in their favor in, a former 

bankruptoy proceeding that the banlcrupt was uot entitled to be discharged 

from thelr elainis as ground for dismisslng the présent proceeding. 

In Bankruptcy. On pétition of bankrupt for review of order of réf- 
érée restraining him from further prosecution of the bankruptcy pro- 
ceedings, and dismissing said proceedings. 

From the certificate of the référée and tlie record of the proceedings whleh 
he bas sent therewlth it appears that on January 31, 1905, the petitioner was 
adjudged banlirupt by this court upon bis own pétition, and the raatter sent 
to a ref ereei who concluded the case before him and returned the record to 
the clerli whieh was duly approved by tlie court November 5, 1906. The bank- 
rupt did not flle a pétition for discharge, and none was grauted him. March 29, 
1907, he flled a second pétition in bankruptcy, upon which he was adjudged 
bankrupt by this court the same day and the matter referred to a référée. In 
this pétition the same debts and no others are sehcduled that were scheduled 
In the pétition of January 31, 1005. No assets are scheduled. The bankrupt 
and others were examined by the creditors at their flrst meeting, and there- 
after the creditors (ail of them joiuing thereln) presented to the référée a pé- 
tition, setting forth tUe former bankruptcy proceedings and the f allure of the 
bankrupt to flle a pétition for discharge in such proceedings, and asked that 
the bankrupt be restrained from flllng or presentlng a pétition for discharge 
in this proceeding, and that the proceedings be dismlssed. The référée, upon 
a hearing of such pétition. In which the facts above stated were showu, sustaln- 
ed the pétition of the creditors, and dlsmissed the proceedings. The bankrupt 
pétitions for a review of this order of the référée. 

H. F. Barthell and E. P. Johnson, for the bankrupt. 
E. W. Cutting, for the creditors. 

REED, District Judge. The failure of tlie bankrupt to apply for a 
discharge in the first bankruptcy proceedings, and the approval of 
the record of sucli proceedings by the court without granting a dis- 
charge, are in effect a judgment by default in favor of his then exist- 
ing creditors that the bankrupt was not entitled to a discharge from 
their claims, and that judgment is concltisive in favor of such cred- 
itors. Kuntz V. Young, 131 Fed. 719, 65 C. C. A. 477. This décision 
is by the Court of Appeals of this circuit, and is controlling upon this 
court. When, therefore, it is made to appear to the court that a bank- 
rupt under the act of 1898, who lias failed to apply for a discharge 
within the time prescribed by that act, or has been denied a discharge 
by the court, files a subséquent pétition to be discharged from the same 
debts ovving by him at the time of filing the prior pétition, and sched- 
ules no asSets, the proceeding should be disniissed, because 'by the 
prior proceedings it is conclusively determined that he is not entitled 
to a discharge from those debts. 

The question arises : Was the référée authorized to dismiss the pro- 
ceedings, or should he hâve referred the pétition of the creditors there- 
for to the court for action thereon? This question does not seem to 
hâve been raised before the référée; and it is not made a ground of 
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the pétition for review. The jurisdiction and duties of référées are 
prescribed by sections 38 and 39 of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 555 [U. S. Comp. St. 1901, pp. 3435, 3436]). 
Section 38a provides that : 

"Référées respeetively are liereby iiivested, subject ahvays to a review by the 
judse, withiii tbe limits of tlieir distrietsi as established from time to time, 
witb inrlsdietion to (1) consider ail pétitions referred to tlieni by tbe clerks 
aud make tbe adjudications or dismiss tlie pétitions. * * * (4) perforni 
sueh part of tbe diities, except as to questions arisiiig ont of applications of 
baidvrui)ts for compof'itions or discbarfies, as are by tbis act conferred on cov.rts 
ùf bankruptcy and as shall be ])rcscribed b.y l'ules or orders of tbe courts of 
bankruptcy of tbcir respective districts, e.xcept as berein otberwise provld- 

Clause 1 above bas référence to pétitions in bankruptcy which hâve 
been referred by the clerk ta a référée when the judge is absent from 
the judicial district, or division of the district in which the pétition 
is pending, as provided by section 18f of the act. It bas no applica- 
tion to proceedings like this, for this pétition in bankruptcy was not 
referred to the référée, and the matter was referred to him only after 
the adjudication had been made, and then only for the usual proceed- 
ings after an adjudication. Clause 4 empowers référées to perform 
such of the duties of the court as shall be prescribed by rules or orders 
of the courts of bankruptcy of their respective districts, except as 
otherwise provided in the act. Rule No. 11 in bankruptcy of this dis- 
trict empowers référées to exercise the duties conferred upon the 
courts of bankruptcy by clauses 2, 3, 5, (î, 7, 11, and 18 of section 2 
of the bankruptcy act. None of thèse, however, authorizes the référée 
to dismiss a bankruptcy proceeding after the adjudication. 

The obvions purpose of the pétition of the creditors was to prevent 
the bankrupt from obtaining a discharge, and the effect of the order 
of the référée sustaining the same and dismissing the proceedings is 
to détermine that the bankrupt is not entitled to a discharge. This he 
is not authorized to do, as that duty devolves alone upon the judge. 
Section 14 of the act. The order of the référée dismissing the pro- 
ceeding is therefore unauthorized. 

There are no assets, and, so far as appears from the record, further 
proceedings in the matter would only be to détermine the right of the 
bankrupt to a discharge, and he présents with an answer to the pétition 
of the creditors a pétition for discharge which he asks leave to file. 
Should he be permitted to do this, the creditors may interpose in op- 
position thereto the prior proceedings as a conclusive adjudication in 
their favor that he is not entitled to the same. This would entail ad- 
ditional and unnecessary expense upon both the bankrupt and the cred- 
itors, which may and should be avoided. The fact that the creditors 
may bave proved their claims before the référée in this proceeding, 
and examined the bankrupt and others at their first meeting, does not 
estop them from pleading the prior adjudication in their favor that 
the bankrupt is not entitled to be discharged from those claims. No 
élément of an estoppel is involved in this action of the creditors; for, 
when the bankrupt filed his second pétition in bankruptcy and procur- 
ed himself to be adjudged bankrupt tbereof, he voluntarily subjected 
himself to be examined by any of his creditors as authorized by the 
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bankruptcy act. It was through no act of the creditors that he thus 
s^bjected himself to be so examined, or that they became entitled to 
file and; prove their. claims in the bankruptcy court. 

As the only purpose of this second pétition in bankruptcy is to pro- 
cure a discharge, and as the entire record is before the court and the 
facts are not in dispute^ it is in the interest of ail the parties that the 
màtter be now determined ; and upon the authority of Kuntz v. Young, 
above,, the proceedings will be dismissed. It is ordered accordingly. 



In re WEHRLI. 

(District Court, B. D. Arkànsas, W. D. December 3, 1007.) 

Alieks— Natuealization— Time roE Fii.ing Pétition. 

The provision of tlie natnralization act of .Tune 29, 1906, c. 3.502. § 4, 
34 Stat. 590 [U. S. Comp. St. Supp. 1907, p. 421], requiring a pétition for 
naturalizatlon to be ïiled not less than two nor more than seven years 
after the déclaration of intention is In the nature of a statute of limita- 
tion, and since it contains no language indicating a contrary intention 
must be so construed as not to eut oflf the privilège of aliens who had made 
déclaration of intention prior to its enactmeut to become citizens, but in 
such cases to give them seven years thereafter withln which to file their 
pétition. 

TRIEBER, District Judge. The petitioner, an alien, a native of 
Germany, filed his pétition in this court on June 18, 1907, to be natur- 
aHzed as a citizen of the United States, showing that his déclaration 
of intention to become a citizen was filed in the Circuit Court of 
Logan county, state of Arkànsas, on August 39, 1898. The act of 
Congress of June 29, 1906, c. 359.3, 34 Stat. 59G [U. S. Comp. St. 
Supp. 1907, p. 419], provides that, "Not less than two years nor more 
than seven years after he has made such déclaration of intention he 
shall make and file," etc., his pétition to be naturalized. As his déc- 
laration- of intention to become a citizen of the United States had 
been made more than seven years prior to the filing of the pétition 
for final naturalizatlon, and, in fact, more than seven years prior to 
the enactment of the act by Congress, the question to be determined 
is whether this statute of seven years applies to such applicants. That 
this provision is in the nature of a statute of limitation is too clear 
for controversy, and requires no citation of authorities. Being such 
a statute, it is well settled by the décisions of ail the courts, state as 
well as national, that unless the language used is so clear, strong, 
and iraperative that no other meaning can be given to it, or unless 
the intention of the Législature cannot be otherwise satisfied, the stat- 
ute ought not to be given rétrospective construction. U. S. v. Heth, 
3 Cranch, 413, 2 L. Ed. 479; Cooley on Constitutional Limitations, 
455. This rule of construction applies specially to statutes of limi- 
tations,, where the presumptions are ail against any intent on the part 
oi.the législative departraent to make the statute rétroactive. 19 Am. 
& Èng. Enc. Law (3d Ed.) p. 174. 

In Lewis v. Lewis, 7 liow. 77'6, 12 L. Ed. 909, Chief Justice Taney, 
in speaking of thç effect of a new statute of limitations, said: 
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"Previous to the act of 1827 there was no law of tlie state of Illinois whieh 
limited the time within whieh au action of covenant shall be brought, and, 
consequently, there was no restriction as to the perlod within whieh a suit 
mlgbt be Instituted upon the cause of action now in question. * * * And 
as the plaintlffi did not corne into the state there was no limitation running 
against it until the passage of the act of 183T. This act, by repealing the 
saving contained in the former law, brought the claim within its provisions, 
and subjected it to the limitations therein contained. The question is, from 
what time is this limitation to be calculated? Upon principle, it would seem 
to be clear that it must commence when the cause of action is first sub- 
jected to the opération of the statute, unless the Législature bas otherwise 
proyided. For it is at that time that the statute first acts upon it and limits 
the period within whieh suit must be brought. Sueh is obvlously the policy 
and intention of the Illinois statute of limitations. For if the plaintifif had 
corne into the state the day before the act of 1837 was passed, and by that 
means subjected his cause of action to the provisions of the former law, the 
limitation would hâve commenced on that day, and his action would not hâve 
been barred until the expiration of 16 years afterwards." 

In Sohn v. Waterson, 17 Wall. 596, 31 L- Ed. 737, it was held: 

"In construing a statute of limitations it must, so far as It affects rights of 
action in existence when the statute is passed, be held, in the absence of con- 
trary provisions, to begin when the cause of action is first subjected to its 
opération. Henc-e, when a right of action accrued In 1854, and a statute of 
limitations passed in 1859 barred ail actions of its kind not 'commenced within 
two years next after the cause or right of such action shall hâve accrued,' 
held that the cause of action began to run from the date of the statute, and 
that suit might bave been brought any time within two years from that date, 
and accordingly that the statute had not summarily eut off existing rights." 

Any other rule would, in many instances, deprive persons of valu- 
able rights without due process of law. No better illustration of 
this need be cited than the case at bar. The petitioner declared his 
intention to become a citizen in the state of Arkansas, where he resid- 
ed, when there was no limitation within whieh the final steps for nat- 
uralization were to be taken. An alien who has declared such in- 
tention to become a citizen is, under the Constitution of the state, en- 
titled to ail the rights of citizenship, including those of voting and 
holding office. Misled, perhaps, by thèse privilèges, he neglected to 
become fully naturalized for more than seven years, when the présent 
statute was enacted by Congress. If given rétroactive effect he was, 
immediately upon the passage of the act, eut off from ever becoming 
naturalized. It is true, the right of an alien to become naturalized 
is a mère privilège whieh Congress can grant upon such terms as it 
deems proper, or withhold entirely, but no act of Congress should 
be so construed as to deprive an alien of that privilège unless the 
language is so clear and unambiguous that there can be no doubt of 
its intent. In my opinion, the language of the statute does not jus- 
tify such a construction, and the true intent of Congress was that 
aliens declaring their intention to become naturalized after the pas- 
sage of the act must file their final application within seven years after 
the filing of the déclaration of intention, and as to those who filea 
the déclaration of intention before the enactment of the statute they 
must make their final application within seven years from the enact- 
ment of the act. 
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MIERS V. COLUMBIA MUT. BUILDING & LOAN ASS'N et al. 

(Circuit Court, S. D. New York. November 29, 1907.) 

Building and Loan Associations— Insolvency—Rigiit of Witiidbawing 
Membee to Priobity. 

Under the by-laws of a building and loan association, whlcb permltted 
members to wlthdraw the aniounts paid in by tbem on notice, but provlded 
that not more tban one-half of the amount pald in by shareholders In any 
month should be applicable to the payment of vvithdrawals, such provision 
was a qualification of the liablllty of the association to withdravving 
members ; and a member, by giving notice of wlthdrawal some time before 
the appointment of recelvers in Insolvency for the association, acqiiired 
no right to priority of payment over other shareholders, where up to tlie 
tilne of the recelvership the association had received no funds applicable 
to the payment of bis claim under such provision. 

In Equity. On exceptions to report of spécial master. 

Strasbourger, Weil, Eschwege & Schallek (Max L. Schallek, of 
counsel), for claimant. 

Russell & Winslow (William Hepburn Russell and Frank H. Wag- 
goner, of counsel), for receivers. 

HAZEL,, District Judge. The master in chancery has correctly 
passed tipon the objections of the claimant, and his report must be con- 
firmed. The right of a stockholder in a building and loan association 
to withdraw his installment shares is derived from its by-laws or stat- 
tite. The by-laws of the respondent association give a member the 
right to withdraw at any time after one year iipon giving 30 days' 
notice in writing to the secretary, and therenpon such withdrawing 
shareholder becomes entitled to receive the fuU amount paid to the 
association on his shares, together with interest, less his proportion 
of the expenses and lusses, except that the association was not bound 
to apply more than one-half of the monthly dues received in any month 
to the demand of withdrawing members without the consent of the 
board of directors. At the time that claimant formally withdrew as a 
member many prior applications of membership withdrawals were on 
file and unpaid, amounting in the aggregate to $37,146.76. Following 
the date of his withdrawal, and before the appointment of the receiv- 
ers herein, the respondent had paid on account of prior withdrawals 
the sum of $11,333.46, or one-half of the monthly payments by share- 
holders during such time, leaving a balance unpaid on stich prior with- 
drawals of $15,923.30. Proceedings for the appointment of receivers 
were instituted on March 3, 1903, and prior thereto, on March 14, 
1901, claimant's application for withdrawal had been accepted by the 
board of directors. The record shows that the gênerai creditors of 
the association hâve been paid, and there remains for distribution 
among the stockholders, whose shares aggregate $336,573.91, about 
the sum of $80,000. 

The claimant contends that, assuming the solvency of the associa- 
tion at the time his withdrawal application was accepted, he is en- 
titled to preferential payment; his status from that time being that 
of a creditor. The contention ignores the qualification of the liability 
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of the association contained in the by-laws that not more than "one- 
half the monthly dues received in any month" shall be applied to the 
payment of withdrawing members. In Engelhardt v. Fifth Ward Loan 
Association, 148 N. Y. 281, 42 N. E. 710, 35 h. R. A. 289, the by- 
laws contained a provision to the effect that the dues paid by retiring 
members "will be refunded to them when the necessary funds are 
collected" ; and the court held that such provision ope.rated as a qual- 
ification of the liability of the association to withdrawing shareholders. 
This enunciated principle is fundamental, and applicable in this case. 
It is clear that at the time of the appointment of the receivers thei 
claimant was not in a position to legally enforce the payment of his 
shares against the respondent. No légal rights inured to him until 
there were available funds in the treasury of the association applica- 
ble to his demands. Précédents for tJiis holding are abundant. Rab- 
bitt v. Wilcoxen, 103 lowa, 35, 72 N. W. 306, 38 L. R. A. 183, 64 Am. 
St. Rep. 152 ; Heinbokel v. National S. L. & B. Ass'n, 58 Minn. 340, 
59 N. W. 1050, 25 L. R. A. 315, 49 Am. St. Rep. 519 ; Pawlick v. 
Homestead Loan Ass'n, 15 Mise. Rep. (N. Y.) 427, 37 N. Y. Supp. 
164 ; Ft. Smith Building Association v. Cohn, 75 Ark. 497, 87 S. W. 
1172. 

It is true that in some of the cases cited by the master the involved 
associations were insolvent, and in others they had ceased to do busi- 
ness and were unable to repay the dues paid by the withdrawing 
members ; but, even assuming that the évidence in this case does not 
strictly disclose the insolvency of the respondent at the period of the 
withdrawal notice in suit, the claimant was nevertheless required to 
prove that available funds were in the possession of the respondent 
to meet the repayment demanded at the time of the appointment of 
the receivers. Heinbokel v. Association, supra; Rabbitt v. Wilcoxen, 
supra. By the acceptance of the withdrawal notice the claimant was 
relieved f rom his obligation to continue payments upon his shares ; 
but I do not think that he obtained thereby priority over other mem- 
bers of the association in the distribution of the funds in the hands of 
the receivers. This manifestly would seem to be the proper rule ; for, 
if it were otherwise, astute shareholders could easily jeopardize the 
bénéficiai purposes of the association and obtain an unjust advantage 
over those of a more confiding nature. 

The report of the master is afSrmed, with costs. 



EAEN LINE SÏEAMSIIIP CO. v. EXXIS. 

(District Court, E. D. Pennsylvania. December 11, 1907.) 

No. 62. 

SiiiPPiNa — Chaetess— Construction — Lay Days. 

A clmrter party i)rovicie(l tliat lay days sliould commence at 12 o'clock 
noou after tlie steamer was eutered at tlie customlioiise, Suudaj^s and 
liolidays excepted, the steamer beiug iu every respect ready to load and 
disciuu'se and in free pratique, of whicli tl)e captain was to give notice 
in writing to shippers and consignées, and tliat dispatcli laouey at tlie 
rate of fi.j per day should be paid for time saved in loading and dis- 
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charglng. Eeld, that where the steamer was not ready to recelve cargo 
uiitll after 12 o'clock noon on June 11, 1903, and was not ready to dis- 
charge until after 12 o'clock noon on June 20th thereafter, the lay days for 
loading did not begin until June 12th at 12 o'clock noon, and the days for 
discharge until June 22d at 12 o'clock noon, June 21st being Sunâay, and 
•thls though tlie shippers actually began loading on the llth at 1:30 
o'clock p. m., and began the discharge at 2:50 o'clock p. m., on the 20th, 
and continued the saine contlnuously thereafter until the loadlng and dis- 
eharging was completed. 

Convers & Kirlin (Henry R. Edmunds and Charles R. Hickox, of 
counsel), for libelant. 

Alex. Simpson, Jr., for respondent. 

HOLLAND, District Judge. On or abont June 1, 1903, a charter 
party was entered into in writing between the libelant and respondent, 
by the terms of which the steamship Dania was to proceed to Santiago, 
Cuba, and there load a full cargo of ore for the respondent, who was 
to pay the freight thereon at the rate of 8s. 6d. per ton of 2,240i 
pounds on delivery thereof at New York. The charter party provided 
that : 

"The cargo to be loaded at the rate of 250 tons and discharged at the rate 
of 2.")0 tons per runnlng day of twenty-four hours (Sundays and holidays ex- 
cepted). and charterers to hâve the liberty to load and discharge on Sundays 
and holidays, such tlme not to count as lay days. Cliarterers bave the option 
of averaging days for loadlng and dlscbarging, in order to avold demurrage, 
anc «hip Is to load and discharge as rapldly as possible, by night as well as 
by day if required, providing steam power ané wincbmen, when required so 
to do by the charterers, their agents or consignées. Dispatch money, at the 
rate of flfteen pounds per day of twenty-four hours, to be pald by the steamer 
for any tlnie saved in loading and discliavging. Lay days to commence at 
twelve o'clock noon, after steamer is entei'ed at cnstomhouse, (Sundays and 
holidays exeepted) and is in every respect ready to load and discharge re- 
spectively and in free pratique, of which the captain Is to give notice In writ- 
ing to shippers and consignées." 

Dispatch money, in accordance with the provisions of the charter 
party, wâs earned both at the port of lading and the port of discharge, 
for which the respondent made certain déductions from the amount of 
freight paid. The libelant, however, claims that there was an over- 
charge of $72.04 for dispatch money at Santiago, the port of loading, 
and $103.35 at New York, the port of discharge, making a total of 
$174.39, for which this libel is filed. 

The libelant claims that the Dania arrived at Santiago on June 11> 
1903, was ready to load and in free pratique at 11:30 a. m., and that 
the lay days commenced at 12 o'clock noon of that day, whereas the 
respondent insists that the vessel did not arrive at the loading berth 
on June 11, 1903, until 13 :10 o'clock p. m., and that the lay days did 
not commence until June 12th at 12 o'clock, and that the time saved was 
19 days and 9 hours, instead of 18 days and 9^4 hours allowed by the 
libelant. And, again, there is a dispute as to the time the lay days 
commence to run at New York, the port of discharge. Libelant 
claims that the Dania arrived and entered at the customhouse and 
was ready to discharge and in free pratique at about 11 :30 a. m. in 
the forenoon of Saturday, June 20, 1903, and that the discharge was 
completed at 8 a. m. June 25th, thus occupying 4 days and 20 hour» 



EAKN LINE STEAMSHIP CO. V. ENNIS. 943 

from the beginning of her lay days, to wit, June 30, 1903, or, ex- 
cluding Sunday, a period of 3 days and 20 hours, so that 16 days and 
4 hours were saved, for which dispatch money, at the rate of £15 
per day, became due, amounting to £243 13s 3d. The respondent, 
however, claims that the vessel was not in free pratique and ready 
to discharge until after 13 o'clock on Saturday, June 30, 1903, and, as 
the following day was Sunday, lay days did not begin to run until 
June 31, 1903. The cargo was discharged in 2 days and 30 hours, 
which deducted from 30 days, the time allowed in the charter party, 
leaves 17 days and 4 hours, for which the respondent would be en- 
titled to dispatch money at the rate of £15 per day. The respondenv, 
however, has retained dispatch money at that rate for 17 days and 
14 hours, claiming that there were stoppages aggregating 10 hours 
for which the vessel was responsible. 

There was no évidence submitted in this case on the part of the re- 
spondent, but that taken by the libelant establishes to my satisfaction 
(1) that the steamship Dania was not ready to load at Santiago until 
after 13 o'clock of noon of June 11, 1903, and, as a resuit, under the 
charter party, lay days did not commence to run until 13 o'clock noon 
of June 13th, the following day, and the rétention by the respondent of 
the sum of $73.04 as dispatch money for the time saved in loading 
was properly deducted; (3) that the vessel was not in free pratique 
and ready to discharge her cargo at the port of New York until after 
13 o'clock noon of the 20th day of June, and, as the next day was 
Sunday, and under the terms of the charter party excepted as a holi- 
day, the lay days did not commence until 12 o'clock noon on Monday, 
June 22, 1903, and that the rétention of dispatch money at the rate of 
£15 per day was properly deducted for 17 days and 4 hours ; (3) that 
there is no évidence to show that the officers of the vessel were re- 
sponsible for any stoppages that may hâve extended the time of the 
charterers ].0 hours in discharging the vessel at the port of New York ; 
(4) that the dispatch money retained at the rate of £15 per day for 
thèse 10 hours was improperly deducted, and the libelant is entitled 
to recover the same, with interest, from September 6, 1903. 

In this case the charterers commenced loading at Santiago on June 
11, 1903, at 1 :30 o'clock p. m., and when the vessel arrived in the port 
of New York on Saturday, June 30, 1903, they started to discharge 
her at 3 :50 o'clock p. m. of the same day. It is insisted by the libelant 
that notwithstanding the express provision in the charter party that 
"lay days were to commence at 13 o'clock noon after the steamer 
was entered at the customhouse (Sundays and holidays excepted) 
and was in every respect ready to load and discharge respectively and 
in free pratique, of which the captain was to give notice in writing to 
the shippers and consignées," yet, as the charterers actually did begin 
loading at Santiago on the afternoon of June llth and to discharge 
the cargo at the port of New York on Saturday afternoon of June 
20th, that the lay days commenced upon the dates when the work be- 
gan. There is no évidence to show that there was any agreement or 
understanding that the provisions of the charter party in regard to 
tbe time when the lay days were to begin were not to be observed. 
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There is no room for a niisunderstanding ,as to the intention of the 
parties to this agreement as to when the lay days should begin. It is 
in writing, signed by the parties, fixing the time with such particularity 
that there is no necessity to resort to any other means for that purpose. 
The authorities cited by the libelant to establish the claim that ail days 
are to be counted as lay days upon which the parties proceed with the 
work of loading or discharging are not cases where the charter party 
so clearly fixes the time when lay days shall commence and what days 
shall be counted as does the agreement in the case at bar. 

The libelant is entitled to judgment for the amount of dispatch 
money wrongfully retained for the 10 hours above referred to, together 
with interest from September 6, 1903, and the respondent is directed 
to pay the costs of this suit. 



LOUISVILLE & N. R, CO. et al. v. RAILROAD OOMIIISSION OF ALABAMA 

et al. 

(Circuit Court, M. D. Alabama. September 4, 1907.) 

1. COUETS— JURSIDICTION OF FEDERAL COURTS— SUIT AGAINST STATE. 

, A suit to eiijoin the enforcement of a state statute fixing railroad rates 
on domestic sliipments as confiscatory against state offlcers specially charg- 
ea by such statute witli the duty of its enforcement is not one against the 
state within the meaning of the eleventli constitutional amendment, and 
a fédéral court of equity which bas acquired jurisdiction of such suit, and 
bas not only granted a preliminary injunction, but bas under authority 
given by the statute itself suspended its opération pendlng a flnal hearing, 
bas power upon the flliug of an amended bill to also enjoin the eounty 
solicitors and sherlffg from taliiug threateued action under such suspend- 
ed statute, either by civil or criminal proceedings against employés of a 
railroad company, the effect of which would be to interfère with the 
opération of its road, and to obstruct both local and Interstate commerce, 
and by which irréparable injurj' would be caused to the eomplainant. 

,[Ed. Note. — Fédéral jurisdiction In suit against state, see note to Tin- 
dallv. Wesley, 13 C. C. A. 1G5.] 

2. Injunction— Suit to Détermine Oonstitutionaliit dp Statute— Suspend- 

iNG Enforcement. 

A court of equity which bas power to déclare a statute unconstitutional 
may also, where its constitutionality dépends upon controverted facts, and 
ean only be determined on a hearing, suspend the opération of the statute 
in a proper case, to prevent irréparable injury, until the flnal hearing. 

3. Courts^Jueisdiction of Fédéral Courts— State Statutes. 

The jurisdiction and powers of a fédéral court of equity cannot be af- 
fected by state législation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts. §§ 795. 
796.] 

4. Injunction- Grounds for Preliminary Injunction— Tiieeatened Injury. 

It is not a défense to an application for a preliminary injunction that 
défendants hâve not actually taken any action In the matter in whi('h they 
are sought to be restrained, where the bill charges that tliey intend to and 
will take such action, unless restrained, and such allégation is not denied. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, § 9.1 

In Equity. On motion. for preliminary injunction. 

The Louisville & Nashville and other railroad companies filed their original 
bllls hère ou March 30, 1907, against the Railroad Commission and Attorney 



L0UI8VILLE & N. B. CO. V. KAILBOAD COMMISSION. 945 

Greneraî of Alabama to restrain the enforeement of certain législation fixing the 
maximum freigbt and passeuger rates ou intrastate business, wbieli tbe dé- 
fendants were under duty to ent'orce, and also to restrain tbe enforeement of 
the statute whieh ipso facto forfeits tbe right of complainants to do intrastate 
business, if tbey brougbt bllls in tbe fédéral court to test tbe validity of the 
rate législation. A preliminary injunction as prayed was issued May 8, 1907, 
the respondents making no résistance, and flling neither plea, answer, nor affi- 
davit in contradiction of the sworn bills. At tbe same time the court under 
the authority of tbe state statute providing a judicial mode for tbe review 
of the rates and for tbe suspension of tbe rate législation, pendiug final dé- 
termination, made au order suspending the rate statutes until final bearing. 
The cases are reported Seaboard Air Line Raihvay Co. et al. v. Railroad Com- 
mission of Alabama et al. (G. G.) 15,'> Ped. 792. On tbe 14th of August, 1907, 
the Loulsville & Nashville Railroad Gompany and the South & North Alabama 
Railroad Company obtained leave to amend tbeir original bills. As both cases 
présent the identical features, the report of the cases will be confined to the 
amended blll of the Loulsville & Xashvllle Railroad Company, in whicb the 
amendment, so far as materlal to the présent posture of tbe cases, is contained 
in tbe following paragraphs : 

"Paragraph 27. Complainaut further shows to your honor that in and by an 
order in said cause by this honorable court made on tbe 30tb day of Maroh, 
1907, the rates prescrihed by the several acts of tbe Législature of the state 
of Alabama coniplained of in the bill of complaint in tbis cause bave been 
suspended ; that is to say, the rates prescribed by an act approved Jlarch 2, 
1007, entltled 'An act to fix and establish maximum rates to be charged by 
raih'oads now operating or which may bereafter ojierate as common carriers in 
whole or in part iu tlie state of Alabama for transportation, originating and 
terminating witbln tbe state of certain articles, and for this purpose to classify 
said articles and said railroads,' and by an act approved February 14, 1907, en- 
titled 'An act to prescribe and regulate rates on ail railroads, other than street 
railroads, carrying passengers between points witbin the state of Alabama,' 
and by an act of the state of Alabama approved February 9, 1907, entitled. 
'An act to make the railroad rates of freight in force .Tanuar.y ], 1907, for 
the transportation, originating and terminating witbln this state, the maximum 
rates.' Said order further restrains and en,ioins the original défendants in 
this cause from enforcing the observance of said several rates prescribed by 
said several statutes, and to that end restrains and enjoins tbe Railroad Com- 
mission of Alabama, Charles Henderson, président, William D. Nesbitt and 
John G. Harris, assoeiate members, of tbe Railroad Commission, and each 
of theui separately and Individually. from putting into efCect tbe maximum or 
other rates upon passengers prescribed and autborized by said act of the 
IjCgislature of Alabama approved February 14, 1907, and from putting Into 
efïect the maximum or other rates prescribed and autborized by said act of 
the Législature of Alabama approved Jlarch 2. 1907. and from putting into 
force and efCect tbe maximum or other rates prescribed by the act of the Légis- 
lature of Alabama approved February 9, 1907, so far as sîiid rates or an.y of 
them so prescribed and authorlzed relate to tbe coniplainant's railroad or any 
part thereof within the state of Alabama, and from ordering, recommending, 
instituting, or bringing. or eausing to be instituted or brought, through Alex 
M. Garber, Attomey General of tbe state of Alabama, or tbrougb any attorney 
or attorneys employed or appointed by tbemselves or any of tliem, or by any 
oflicer or oflicers of tbe state of Alabama, or through any person or persons 
whomsoever, any civil action or proeeeding of any nature or kind wbatever, or 
prosecution by indictment or otherwise against tbe complainant or any of its 
offlcers, agents, or employés, for damages, penalties, or fines, or for any cause 
whatsoever for fallure to continue in force or effect coniplainant's tarlffs or 
rates of January 1. 1907, or for cbarging, demanding, or reeeiving for tbe 
transportation of freight over eomplainant's railroad more than the tarlff rates 
of freight in force upon coniplainant's railroad on .Tanuary 1, 1907. and also from 
putting into force and effect upon any of said Unes of railroad of complainant 
in Alabama the passenger tariffs or rates prescribed in said act approved Feb- 
ruary 14, 1907, and also from putting into force and effect the classification o.f 
freigbt and schedules of rates prescribed or authorlzed In said act of March 
157 F.— 60 
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2, 190T, and also from Instituting or bringing, or causing to be Instituted or 
brought, any suit at law or in equity against complalnant, or any ofHcer, agent, 
or employé of complainant to put in force or effiect or to observe tbe provisions 
of said act, approved February 9, 1907, or of tlie said act approved February 
14, 1907, or said act approved March 2, 1907, and also from instituting or bring- 
ing, or causing to be instituted or brought, any suit or proceediugs, either at 
law or in equity, civil or criminal, or any of its officers, agents, or employés, for 
failing to observe any of the tarifes or rates prescribed or authorized by said 
acts, or either of them, or for chargiug more for passengers or freight trans- 
ported than is provided or authorized by said acts or either of them, and 
also from instituting or bringing, or causing to be instituted or brought, any 
suit or proceedings, either at law or in equity, civil or criminal, for penalties 
or othervvise against complainant or any officer, agent, or employé of the com- 
plainant for having increased its prier to March 25, 1907, above tbe maximum 
of its sehedules of freight charges of January 1, 1907, and in and by said order 
this honorable court further restrained and enjoined the original défendant, 
Alex M. Garber, Attorney General of the state of Alabama, and each and every 
attorney at law that may be employed or appointed by said Railroad Commis- 
sion of Alabama, or by Charles Henderson, président, or 'William D. Nesbitt, 
and John G. Harris, assoeiate railroad commissioners of Alabama, or either of 
them, or by any other officer of the state of Alabama, and ail iudividuals, per- 
sons, and corporations, were thereby enjoined and restrained from instituting 
or prosecuting against complainant or any of its offlcers, agents, or employés 
any action or proceedings, civil or criminal, for damages, penalties, or fines, 
or for any cause of action whatever for failure to continue or put into force 
or effect on any of the Unes of complainant in Alabama any of said tarifCs, 
passenger or freight, or for charging, demanding, or receiving for transporta- 
tion of passengers or freight more than the rate or rates prescribed in said 
several acts of the Législature of Alabama, or any of them, or for continuing 
in the conduct of its business in the transportation of passengers and freight 
between points in the state of Alabama, notwithstanding the bringing by com- 
plalnant of this suit In this court. It is the purpose and intention of his ex- 
«elleney, Braxton B. Corner, the Governor of tbe state of Alabama, to cause 
said order of this honorable court to be frustra ted and rendered ineffectuai by 
requiring and instructing the varions solicitors and other prosecuting offlcers 
in the several counties through which the complainant's railroads or any parts 
thereof are operated to cause complainant, its offlcers, agents, and employés, 
to be arrested, indicted, prosecuted, and imprisoned should they or either of 
them, under the protection of the said order made by this honorable court, 
and pursuant to its terms, charge, demand, or receive for the transportation of 
passengers or freight more than the several rates fixed by said several statutes, 
or either of them, or should they or either of them refuse to receive any article 
when offered for transportation at the rate of compensation established by 
•statute. 

"Paragraph 28. His excellency, the said Braxton B. Corner, was at the time 
that the bill of complaint was filed in this cause the Governor of the state 
of Alabama, and is still such Governor, and as such Governor he is charged 
with the duty of seeing that the laws of the state of Alabama are enforced. 
He knows of the bill of complaint filed in this honorable court in this cause, 
and is familiar with the allégations contained therein, and also with the ob- 
Ject and purposes thereof, and knows of the restraining order heretofore made 
by this honorable court In this cause, and of the terms thereof, and as the 
■Governor of the state of Alabama he has employed spécial eounsel to assist 
the défendant, Alex M. Garber, the Attorney General of the state, in defend- 
Ing the cause, and the Attorney General of the state of Alabama and said 
spécial eounsel hâve appeared in said cause under such employment, and are 
representing the défendant herein ; and yet his excellency, the said Braxton B. 
Oomer, Governor aforesaid, has reeently on varions occasions and In varying 
language since the filing of the bill of complaint in this cause, and slnce said 
order suspending said rates and restraining said parties, and ail other ofiacials 
of the state as aforesaid, openly and publicly repudlated the right of this 
honorable court to make said order, and declared that said order does not 
operate to suspend the several rates flxed by said several statutes, and haa 
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openly and publicly declared that the making of sald order by this honorable 
court is in violation of the sovereign rights of the state of Alabama, and de- 
clared, in spite of the suspension of said rates by said order of this court in 
this cause, and tbe fact that tbe enforcement of said rates has been restrained 
and enjoined as aforesaid, that every time a railroad has, since said order 
was made, chargea a greater rate than that prescribcd by either of said acts, 
and its offlcers, agents, and servants by charging, demanding, or receiving such 
greater rates hâve committed a criminal offense, and that every time any such 
railroad or either of Its officers, agents or servants hereafter makes such 
charge It and they are guilty of a criminal offense, and that for each of said 
offenses they, the said railroads, their ofBcers, agents, and employés, should 
be arrested, indicted, convicted, and punished by tbe courts of the state, and 
that it is the duty of the solicitors and other prosecuting ofHcers of the varions 
counties In which any of said railroads, including that of the complalnant, is 
operated, to indict and prosecute said railroads and their offlcers, agents, and 
servants for making said charges In excess of said rates, and that it is the 
duty of the several courts of the state of Alabama to convict and punish such 
railroads, their officers, agents, and servants therefor without regard to, or 
respect for, the order of this honorable court made in this cause suspending 
and restraining and enjoining the enforcement of the several rates prescribed 
by said several statutes, and he has openly and publicly declared bis purpose 
to advise and instruct the several solicitors and other prosecuting olHcers in 
said several counties to ignore the said order of this court in this cause sus- 
pending and restraining and enjoining the enforcement of said rates, and to 
cause to be arrested, indicted, and proseeuted said several railroads, includ- 
ing complalnant, and their officers, agents, and servants, for each charge made 
by them, or any of them, in excess of any of the rates prescribed by said 
several acts. Among other things, his excellency, the said Braxton B. Corner, 
has declared that every time a ticket is sold for more than 2V2 cents a mile 
the railroads violate the law, and the person selling the ticket commit» a mis- 
demeanor, and it is the duty of every court to so charge the jury, and the 
duty of every sollcitor to make ont a case. * * * 

"The Southern Railway Company fllcd in this court its bill of complaint, 
making allégations similar to that made by complainants in the above-entitled 
cause, and obtained from this honorable court a restraining order identical in 
purpose, eflfect, and scope with that obtained by complalnant, in so far as said 
order relates to said freigbt and passeuger rates and the suspension thereof, 
and in so far as' said order restrains and enjoins the prosecution of the rail- 
roads for charging rates in excess of those prescribed by said order, but, after 
said order had been made, the Southern Raihvay Company agreed with his 
excellency, the said Braxton B. Comer, to put into force and effect on Septem- 
ber 1, 1907, the rates prescribed by said several statutes pending said litiga- 
tion, and, referring to said settlement, his excellency, said Braxton B. Comer, 
openly and publicly said, in substance : 'I think the Southern Railway manage- 
ment was very wise in aecepting in good faith the recently enacted laws of the 
state, and give them a fair trial, and it is diiBcult to miderstand how any cor- 
poration, whether domestic or foreign, can see it for tbeir business interest 
to place themselves crosswise of the expressed will of the people, and place 
themselves in défiance of tbe laws of the state, and seelt by injunction of the 
fédéral court to place themselves outside of the sympathy of tbe laws of the 
state. I wish to thank the Southern Kailway officers for their accession to 
what I am sure is a just demand from tlie people, and agreement to obey our 
laws. and will simply add that a negro erap shooter would be arrested in a 
minute for any violahon of the law, and I shall charge every offlcer of the 
state that any violation of our criminal laws, whether by individuals or trusts, 
no matter how small the individual nor how great the trust, is a violation of 
the law, and must be so charged and alike made amenable. I am afraid that 
some of our public service corporations do not fully understand that Alabama 
is a soverelgn state, and must dominate its intrastate affairs. I am sure that 
there is searcely a citizen of Alabama so scallawag in his views as to wish or 
help secure the contrary to this. I am sure that the people of Alabama prac- 
tically as a unit demand that the state shall govern its owu affairs, and that 
whenever any of our laws, civil or criminal, are violated, the offender must pay 
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the penalty.' He further said, in substance, as follows : 'I can concelve of 
110 greater mistaké than for a public service corporation to attempt to is,'nore 
through an Injunction of the fédéral courts tlie state's right to regulate their 
business within the sfate. I think it is a great niistake for the local fédéral 
courts to attempt to set aslde the state's jurisdictiou of its own afCairs.' 

"Paragraph 29. The complainant further shows to your honor that it is the 
purpose and intention of his excelleney, the said Braxton B. Corner, in aecord- 
ance with his said publicly expressed views, to instruct the said several solicit- 
ors and prosecuting otficers in the several couuties through which complainant 
opérâtes its railroad, or any part thereof, to ignore and defy the order of this 
court in this cause suspending and eujoining the enforcement of said several 
freight and passeuger rates, and to cause to be arrested, ludieted. and pros- 
ecuted in their respective eounties the complainant, its offlcers, agents, and 
servants, for evèry charge made, whereby a rate in exeess of those prescribed 
by said statutes is demanded or received, and for every refusai by it or tbem, 
or any of them, to receive any article when offiered for transportation at the 
rate of compensation established by statute, and that he so intended at and 
before the bill of eomplaint was tîled in this cause, and that said several solieit- 
ors and other prosecuting offlcera will, under said instructions and directions, 
cause complainant, its offlcers, servants, and agents, to be arrested, indicted. 
and proseeuted for each of said charges or refusais, and that the sheriffs of 
each of said eounties will, in porson or through their deputies or assistants, 
arrest and imprison the offlcers, agents, and servants of complainant upon 
said charges or indictments, unless a further and additional order is made by 
this honorable court restralning and eujoining them from so doing. And com- 
plainant shows to the court that, by said several proseeutions, it will, in splte 
of the order heretofore made by this honorable court suspending and restrain- 
ing and enjolning the enforcement of said rates, be compelled to desist entirely 
from doing any intrastate business in the state of Alabama pending this cause, 
unless it shall charge for the transportation. of freight and passengers not 
more than the said several rates tixed by said several statutes, and in either 
of said events it will suffer and sustaln irréparable loss and injury. * « * 

"Complainant further States that many of its agents and servants at its 
stations on its Unes in Alabama are telegraphers, and engaged daily and hourly 
in communicating by telegraph to other agents of complainant the facts con- 
cerning the movements an<3 opérations of freight trains carrying botb intrastate 
and Interstate trafflc, and of passenger trains carrying both intrastate and 
Interstate passengers, as well as the United States mails, and are engaged also 
in charglng and receiving freight and passenger rates as allowed by the order 
of the court herein, as well as in the discharge of other necessary duties con- 
neeted with the transportation of both intrastate and Interstate commerce on 
such trains; and many of complainant's agents and servants are conductors 
on complainant's passenger trains which carry daily both intrastate and In- 
terstate passengers and said mails, and amoug their several duties is that of 
demanding and collecting cash fares of passengers who hâve tailed to purchase 
tickets at the stations where they boarded such trains; and should complain- 
ant's said agents and servants be arrested from day to day and from time to 
time, and thus prevented from discharging their several duties to the public, 
as well as to complainant, and which they are employed by complainant to 
perform, as is threatened to be doue by his excelleney, said Braxton B. Corner, 
the public at large, as well as the complainant. will sufCer and sustaln great 
and irréparable loss and damage, and not only complainant's intrastate freight 
and passenger trains, but its interstate freight and passenger trains, as well 
as the United States mails, which are daily carried thereon, will be greatly 
delayed and Interfered with, if not stopped altogether, and complainant will 
be thereby rendered unable to keep Its said agents and servants in the dis- 
charge of their several duties, or to employ and keep in the discharge of their 
several duties other compétent agents and servants to take the places and dis- 
charge the duties of those thus arrested at the instigation and under the in- 
structions of his excelleney, said Braxton B. Corner. * » * 

"Complainant further states that, by reason of the arrest, indictment, and 
imprisonment of Its offlcers, agents, and servants threatened and about to be 
doue as aforesald, its railroad properties in Alabama will be ruined and de- 
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stroyed, and tlie carrylng of tbe United States mails and Interstate commerce 
over its Unes in Alabama will be prevented, uniess the restrainiug order and 
injunctiou liereiuafter prayed for be iunuediately granted." 

Tbe ameuded bill nialîes tlie sberitïs aud prosecutiug otfiters in eaeli of the 
couiities tlirongb wliicb complainant's road is operated défendants to tlie bill, 
and prays tliat they be enjoined from instltuting, "prosecuting, or aiding in tlie 
prosecution or eausing to be prosceuted, any i>roceedings, eivil or criminal, of 
any kind or description whatsoever against coniplainant, or against its offl- 
cers, agents, or servants, or any of tlieni, for or ou accoiiut of tbe matters afore- 
said, or for or on account of tbeir violation, or tbe violation by coniplainant of 
tbe provisions of said several acts of tbe Législature of tbe state of xMabama 
fixing the maximum rate upon passengers and frcight transported lietween 
points in said state, or eitber of them, and eausing tliem or any of tbem to be 
indicted or aiding In indicting them, and from eausing tbem or any of tlieiu 
to be arrested or imprisoned, or otberwise detained, under any indictnient or 
warrant or otberwise, for or on account of any charge based upon tbe violation 
or alleged violation by complainaut or any of its oiiicors, agents, or servants, 
of any of the ternis of said several acts of the Législature of the state of Ala- 
bama tixing tbe maximum rates upon passengers and treigbt to be transported 
between points in said state" ; and also that tbe sberiffs and their successors 
in otBce and their deputies be enjoined "from executing or serving upon coni- 
plainant or upon any of its ofHcers, agents, or servants any summons and 
complaint, or other process in any civil suit or proceedings had or instituted 
during the pendeney of this cause upon or against the complainaut, its offlcers, 
agents, or servants, or eitber of them, and from iu any maïuier interfering 
with or molesting complainaut, its ofïicers, agents, or servants, or any of them, 
for or on aec-ount of tbe violation or alleged violation by tbem or any of tbem 
of any of the ternis of tbe said several acts of the Législature of tbe state of 
Alabama, and from arrestlng, takiug into their custody, or tbe custody of eitber 
of them, or otherwise restraining or detaining tbe complainaut, its oflif-ers, 
agents, or servants, or eitber of tbem, in the jail or jails of any of the couiities 
of tbe state of Alabama, or elsewbere, under any warrant, indictment, or other- 
wise, for or on account of the violation or alleged violation by comiilainant, 
its ofHcers, agents, or servants, or eitber of them, of any of the terms of tbe pro- 
visions of said several acts of tbe Législature of the state of Alabama fixing 
the maximum rates upon passengers or freight transported between points in 
said state, or eitber of them, and restraining and enjoining the said last-named 
défendants, or their successors in office, and each of them, by tbemselves or 
their deputies, or the deputy or deputies of eitber of them, from demanding 
or collecting on exécution or other process from coinplainant, its otlicers, 
agents, or servants, or eitber of them, any fine or penalty whatever, or any part 
thereof, infiicted or adjudged against tbem, or either of tbem, for any violation 
or alleged violation of any provision of the acts of the Législature of Alabama, 
fixing or prescribing the maximum rates for freight or passengers transported 
between points in said state." 

On tbe flling of the bill the court set the 24th day of August, 1907, for hear- 
ing tbe motion for an injunction pendente lite as to thèse matters, and in tbe 
meanwhile issued a restraining order as prayed. Ali tbe solicitors who ap- 
peared filed answers, whieh are Verbatim copies of the answer iiled by tbe 
solicitor of Bibb county, who objected to the relief asked against him on the 
following grounds : 

"(1) There is no equity in the bill so far as the same seeks relief against 
him. 

"(2) It would be a violation of the Constitution and statutes of the United 
States to grant tbe injunction prayed for against him, or to extend said in- 
junction as prayed for to him. 

"(3) It would be a violation of the eleventb amendment of the Constitution 
of the United States and also of section 15 of the Constitution of Alabama 
to maintain the bill as amended against him, or to extend the injunction pray- 
ed for, since the bill as amended, in so far as be is made a défendant tbereto, 
is. under its averments, in reality a suit against the state of Alabama. 

"(4) The court bas no jurisdiction to restrain criminal prosecutions in the 
name of the state of Alabama, as tbe amended bill seeks to do. 
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"(5) Tbe défendant is not specialïy charged by the state of Alabnma, or by 
Its statutes, witli the exécution of or with the performance of any spécial duty 
wlth référence to the several statutes, concerning railroad, freight, and pas- 
senser rates in the amended blll referred to, and hence he Is not a proper de- 
fendant to said amended bill." 

The shprilï's who appeared Sied answers settlng up Verbatim the same objec- 
tions as the soMcltors. In vlew of the great excitement then prevalling in tho 
State, the court deemed It best, In granting the orders, to discuss somewhat 
fully the principles by whicb It was guided in issuing them. The opinion there- 
on stated that heretofore the court had "necessarily" declded ail the questions 
of law involvéd in the amended bills, and reserved ail other questions until the 
comlng In of the answer to the rule to show cause. 

Gregory L. Smith, Geo. W. Jones, and H. L. Stone, for complaîn- 
ants. 
Dent & Weil, P. H. Stern, and Coleman & Rushton, for défendants. 

JONES, District Judge (after stating the facts as above). On the- 
day set for the hearing of thèse motions, the Attorney General ap- 
peared ; and, while avowing the highest respect for the court, and 
friendship for the presiding judge personally, expressed the opinion- 
that the questions raised on the rule to show cause had been "pre- 
judged" by the opinion rendered in granting the restraining orders, 
and therefore asked leave to withdraw any further appearance in this 
particular matter. Reciprocating the feeling of friendship and re- 
spect expressed by the Attorney General, the court freely granted his 
request, but verbally repelled from the bench, without unkind com- 
ment, the injustice of his position. The opinion on the granting of the 
restraining orders enunciated no view of the law which had not al- 
ready been solemnly adjudged before in décisions made in thèse cases 
in 11 separate orders which were submitted to counsel, and to which 
they did not then object. Those orders enjoined threatened criminal 
prosecutions by state officers. The alleged threats by solicitors and 
sherifïs raised the same presumption that they would endeavor to 
enforce thèse laws as flows from the "spécial charging" of the le- 
spondents to the original bill with such a duty. It was also known to 
counsel that in Express Co. v. City of Ensley (C. G.) 116 Fed. 756,, 
the presiding judge some years before had decided that a court of equi- 
ty had undoubted authority to enjoin criminal prosecutions for the 
protection of a property right when imperiled by the exécution of void 
statutes or ordinances. It was well known to everybody that the court 
prior to issuing thèse restraining orders had decided in an elaborate 
written opinion in thèse very cases that it had jurisdiction of the sub- 
ject-matter, that it had the right to enjoin the criminal proceedings 
threatened, and that the suits were not suits against the state. Sea- 
board Air Line Railway Company et al. v. Railroad Commission et 
al. (C. C.) l-'55 Fed. 792. Moreover, in tlie opinion on the restraining 
orders against the sheriffs and solicitors, it was stated that the court - 
had "necessarily" heretofore decided those questions, and ail expres- 
sion of opinion as to any new matters which might be raised by the an- 
swers was expressly pretermitted. Moreover, their answers were on 
file when the Attorney General asked to withdraw, and they did not at- 
tempt, even remotely, to raise any new questions. Every court is bound 
to follow its own décisions, if it deems them sound, until overruled by 
higher authority. Otherwise, there would be no certainty in the law.. 
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If a subséquent case arises involving the principle applied in the prior 
case, the judgment in the prior case must necessarily control the sub- 
séquent case. This, as every one knows, is not "prejudgment" in any 
sensé, either moral or légal, but merely the application to the case of 
the law as pronounced in the prior case. When a court has solemnly 
adjudged a principle of law, especially, as hère, in other stages of the 
very case, it is not required by the subtlest obligation of even the most 
délicate ruie of ethics to refrain from expressing adhérence to its 
former décisions, in discussing further interlocutory orders it is call- 
ed to make, because a party insists that the principle of the former dé- 
cision was wrong, and insists on silence on the part of the court, 
when the question is again brought forward by way of rehearing, un- 
til reargument can be had. For some months after the bills were filed 
in this court to test the reasonableness of the rates there was acquies- 
cence on ail sides in the exercise of jurisdiction by the court, and a 
gênerai disposition to treat the matter as a purely judicial question to 
be settled in the court. Subséquent events in North Carolina, how- 
ever, quickly changed the situation, and set the pace for like action 
hère. Accordingly numbers of officiais who had participated in the 
discussions and the rewards of the hustings began to insist that the 
question was purely political, which had been finally decided at the 
poils, and that any inquiry upon the part of the courts into the jus- 
tice of the législation deserved savage denunciation as an invasion of 
the rights of the state and an unwarranted meddling with local affairs. 
Portions of the press incessantly re-echoed thèse cries. The Governor, 
in public utterances, insisted that state officiais should disobey the or- 
ders of the court, and proceed to arrest and try the operatives of the 
various railroads on criminal charges in the state courts, if they did 
not immediately put in the rates prescribed by the statutes. Clashes of 
authority seemed imminent, and threatened widespread proportions and 
manifold evils. Under such conditions, it became the highest duty of 
the court to make public statement of its reasons for granting the 
restraining orders, and thus to destroy, as far as possible, the force of 
misrepresentations by which reckless agitators sought to bring the igno- 
rant into collision with the authority of the court, and at the same time 
to call to the support of the law the sustaining power of a just public 
opinion, which would be increased and strengthened when taught how 
little real ground of complaint existed against the action of the court. 
Silence at such a time, in view of the evils to be averted by prompt ap- 
peals to the reason of men, would hâve been most culpable. 

After the withdrawal of the Attorney General, the solicitor for Mont- 
gomery county, who expected to be represented by the Attorney Gen- 
eral, obtained an adjournment and employed counsel, who very ably 
argued in support of the contention set up in the answers of the so- 
licitors and sheriiïs. Thèse answers are, in effect, a plea to the juris- 
diction, based upon the insistence that Fitts v. McGhee, 173 U. S. 516, 
19 Sup. Ct. 269, 43 L. Ed. 535, applies to and controls the case made by 
the amended bill, and that it is a suit against the state in violation oi 
the eleventh amendment. It is not necessary in order to sustain the 
jurisdiction hère to critically analyze that case. If it be conceded to 
reach as far as respondents claim in the sweep of its influence, the doc ■ 
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trine in that case is in no way hostile to the principles upon wliich Ju- 
risdiction is maintained hère. The original bill enjoined the enforce- 
ment of rates alleged to be confiscatory, which the défendants were 
specially charged with the duty of enforcing, was plainly not a suit 
against the state even nnder the doctrine of Fitts v. McGhee. The 
amended bill merely présents a case where the sheriffs and solicitors, 
in the language of that décision, "are about to commit some spécifie 
wrong" by enforcing the provisions of statutes which the original de- 
fendants had been enjoined from enforcing, and which had not only 
been attacked as confiscatory, and therefore enjoined pendente lite, 
but had also been suspended absolutely by authority of the state stat- 
ute pending the hearing. There was no valid operative law upon 
which to base the threatened prosecutions. The restraining orders 
against the sherifïs and solicitors therefore fell with the vei-y letter of 
the exception made in Fitts v. McGhee as to officers of the state who, 
under the authority of unconstitutional enactments, were committing 
"or about to^ commit some spécifie wrong or trespass to the injury of 
the plaintiff's rights." 

A state statute, during the period of its suspension, can hâve no^ 
légal force whatever. It stands during its suspension as though it had 
never been, or had been declared unconstitutional. What is popularly. 
known as "the outlaw statute" — the statute forfeiting complainant's 
right to do intrastate business if it brought suit to test the rates in a féd- 
éral court — had aiready been declared unconstitutional, and the rate 
laws complained of had been formally suspended under the authority of 
the state statvite, as well as the equity powers of the court, pending 
investigation of the facts which would détermine whether the statutes 
could be treated as law at any time. No discrétion whatever was 
vested in thèse officers to prosecute for violation of the suspended stat- 
utes, and the plain law of the land made it their duty not to attempt to 
do so. Yet, if they did so, they would unlawfully put state power in 
motion, and thus efifect results, which, under Fitts v. McGhee and ail 
other cases, they can be enjoined from accomplishing. There is a 
manifest distinction between Fitts v. McGhee and the présent case in 
several most vital aspects : First. There was no state law in Fitts v. 
McGhee, as hère, under which the owner of the bridge there could 
by bill in equity initiate litigation with représentatives of the public to 
test the reasonableness of the toU, and by pursuing the mode the state 
law pointed out, not only bind every one by a décision in that one,' 
case, but, while the litigation was pending, could secure a suspension 
of the statute complained of, and, thus destroy, pending final décision 
by the court in which the proceeding was brouglit, ail basis of authority 
anywhere for any claim that the law had been violated by not observing 
a suspended statute. Second. In that case no court of compétent ju- 
risdiction, armed with power to détermine "the very matter in dis- 
pute," had first obtained jurisdiction, and therefore enjoined prosecu- 
tions by indictment before any had been found in the state court, in 
order to prevent the transfer of the trial of the reasonableness of the 
rates to another forum, and thus acqiiired ancillary jurisdiction to 
prevent subséquent proceedings, in order to préserve the exclusive 
jurisdiction obtained by the commencement of the suit in the fédéral 
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court. Harkrader v. Wadley. 172 U. S. 148, 19 Sup. Ct. 119, 43 L. 
Ed. 399 ; Taylor v. Tainter, 16 Wall. 366, 21 L. Ed. 28? ; Julian v. 
Centra! Trust Co., 193 U. S. 113, 24 Sup. Ct. 399, 48 h. Ed. 629. 
Third. That ca.se did not involve, as does this, irréparable injury, both 
public and private, from the disturbance of the opération of a g^reat in- 
land highway of commerce by incessant arrests of the operatives and 
officers whose discharge of their duties at ail times is absolutely es- 
sential to the movement of domestic and Interstate commerce, and the 
prompt dispatch of the mails. The arrest of the tollkeeper in Fitts v. 
McGhee was hardly more than a private injury, and did not interfère 
in any way with the movement of domestic and Interstate commerce, 
or impede the passage of the comparatively few persons or things 
using this local highway. The opinion in Fitts v. McGhee admits, as 
did the respondent to the original bill, that a suit against state officers, 
"specially charged" with the enforcement of an unconstitutional act, to 
prevent its enforcement, is not a suit against the state. That being 
the posture of the case on the original bill, Fitts v. McGhee is in no 
sensé authority for the proposition that the proceeding is converted in- 
to a suit against the state when the bill is amended so as to reach other 
officers, not specially charged, but who threaten to enforce a statute, 
which is absolutely without légal virtue for the time being, and there- 
by work, without any warrant of lavv, irréparable injury and wrong 
to a property right. It stands to reason that the power which may ar- 
rest the agent specially charged by the state to carry eut an illégal 
mandate, without overstepping the bounds of the eleventh amendment. 
does net run counter to that amendment when it enjoins an agent of 
less dignity, intrusted with no duty to the state, who attempts or 
threatens, without légal warrant, to destroy the property rights of the 
citizen, by putting the machinery of justice in opération to enforce an 
invalid statute. 

The contention that a state officer cannot be restrained by injunction 
of the United States court from enforcing rate statutes by criminal pros- 
ecutions was overruled by the Suprême Court of the United States in 
Prout v. Starr, 188 U. S. 537, 543, 23 Sup. Ct. 398, 47 L. Ed. 584, and 
the same ruling was made in Smyth v. Ames, 169 U. S. 466, 18 Sup. 
Ct. 418, 42 L. Ed. 819. There can be neither criminal law nor duty 
to enforce it unless there be crime created by some valid operative law 
of the state. In Prout v. Starr, supra, the Suprême Court, referring to 
the insistence of the Attorney General of the state in that case that he 
"could not be restrained by injunction from enforcing the criminal 
laws of the state," said "that contention is only another phase of the 
same question," referring to its observations in another part of the 
opinion, where the court said : 

"It would, iudeed, be most unlortmiate if the immunity of the iudividuïU 
States from sults by citizens of other states provided for iu the eleventh aiiieud- 
meiit were iutei'jireted so as imlhfying other provisions of tlie Constitiitiou 
which confer power on Congress, * * * iin of whieli provisions existed be- 
fore the adoi)tiou of the eleveutli amendment, wliicii still exist, and wliich 
wonld be nullifled and made of no effeet if tlie .judicial power of tlie United 
States could not be iuvoked to rirotect citizens affected by the passage of state 
laws dlsregarging thèse eonstitutioual limitations. Jluch less can tlie eleventh 
amendment be successfully pleaded as an invincible barrier to judicial inqulry 
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whether the salutery provisions of the fourteenth ainendment hâve been disre- 
garded by state enaetments." 

In the same opinion the Suprême Court refers to the case, among 
others, of Fitts v. McGhee as an example in which the judicial power 
of the United States has secured state immunity from suits in "proper 
cases." The Suprême Court there held that an injunction against the 
Attorney General of Nebraska to prevent prosecutions for to recover 
penalties for violation of a state rate statute did not présent "a proper 
case" in which to apply the doctrine of Fitts v. McGhee, supra. It em- 
phatically held that Fitts v. McGhee had no application whatever to 
such a case. In the case of Davis & Farnham Manufacturing Com- 
pany V. Los Angeles, 189 U. S. 217, 23 Sup. Ct. 500, 47 L. Ed. 778, 
which is subséquent to Fitts v. McGhee, the Suprême Court says, with- 
out qualification it would seem : 

"If there be jurisdiction in a court of equlty to enjoin the Invasion of proper- 
ty rights through the iiistrumentality of an uneonstitutional law, that juris- 
dictiou could not be ousted by the fact that the state had chosen to assert its 
power to enforce the statute by indlctment or other crlminal proceeding." 

In the still later case of Dobbins v. Los Angeles, 195 U. S. 241, 25 
Sup. Ct. 22, 49 L. Ed. 169, the Suprême Court déclares : 

"It is well settled that vrhere property rights will be destroyed, unlawful in- 
terférence by criminal proceedings under a void law or ordinanee may be 
reached and controlled by a decree o£ a court of equity." 

The same principle has been repeatedly declared by the state courts, 
and by none more emphatically than the Suprême Court of Alabama, 
in Port of Mobile v. L. & N. R. Co., 84 Ala. 115, 4 South. 106, 5 Am. 
St. Rep. 342 ; City Council of Montgomery v. L. & N. R. Co., 84 Ala. 
127, 4 South. 626. See, also, Lottery Co. v. Fitzpatrick, 3 Woods, 222, 
Fed. Cas. No. 8,541 ; Citv of Hutchinson et al. v. Beckham et al, 118 
Fed. 401, 55 C. C. A. 333 ; Central Trust Co. v. Citizens' S. R. Co., 
80 Fed. 318. 

This is unquestionably a case in equity. The court has jurisdiction, 
not only because it is a controversy between citizens of différent states, 
but because the case involves the application of the Constitution and 
laws of the United States. If it be a case in equity, equity can un- 
doubtedly administer its usual préventive remédies by injunction or 
otherwise, if necessary, to prevent a multiplicity of suits and irrépara- 
ble in jury pending iinal decree. The Suprême Court of the United 
States has declared that : 

"The proper, If not the only, mode of Judicial relief against the character 
of rates established by the Législature, or by its coiiimission, Is by bill in 
chancery asserting their unreasonable character and their confllct with the 
Constitution of the United States, and asiiing a decree of the court forbidding 
the corporation from exacting sueh rates as excessive or establishing its right 
to enforce the rates as being within the limits of just compensation for the 
services rendered." Railwav Co. v. Gill, 156 U. S. 649, 15 Sup. Ot. 484, 39 L. 
Ed. 567 ; Chicago R. R. Co. v. Minnesota, 134 U. S. 419, 10 Sup. Ct. 4G2, 33 L. 
Ed. 970. 

Indictments for not observing the rates prescribed by statute would 
not settle the reasonableness or unreasonableness of the rate except in 
the particular case. The basic fact which furnishes the test of the rea- 
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sonableness of the rate is the value of the property devoted to the pub- 
lic use. In ascertaining this value, thousands of items of railroad 
property must be inventoried and valued. Next must be ascertained 
the proper cost of conducting the business, which involves an examina- 
tion of bocks of account, and whether items of expense hâve been cor- 
rectly charged, and whether items hâve been included in operating ex- 
pansés w^hich should hâve been charged to the capital account. A trial 
by jury of such issues is cumbersome, and would be long drawn out and 
•expensive. A law court has not the proper machinery for conducting 
such investigations. One jury would find one way, and another jury 
another way, even on the same state of facts, according to the credence 
they gave to witnesses who testified before them. Public sentiment 
might be so strong in one locality that a jury would uphold as reason- 
able a. rate, which, in another locaHty, another jury would pronounce 
unreasonable. The rates, if established by verdicts of juries, would 
vary, even on the same state of facts in the same locality. Carriers, 
shippers, and passengers would hâve no certain means of ascertaining 
their respective rights. If the carrier were indicted and acquitted in a 
given case, it would not be binding upon the state, upon the same state 
of facts, in another prosecution. Kor a noted case of great hardship, 
see Boyd v. Alabama, 94 U. S. 648, 24 L. Ed. 302. The number of 
prosecutions, if the carrier refused to put in a rate, would vary accord- 
ing to the intensity of feeling in particuîar localities, and a multitude 
of prosecutions would be instituted in the courts in différent localities 
at the same time. Although the rates prescribed might be unreason- 
able, and their enforcement might amount to the taking of private prop- 
erty for public use without just compensation, the carrier would ordina- 
rily be forced to observe thèse statutory rates rather than encounter 
the burdens and cost of résistance. If the loss to his business were 
so great that the exigency drove him to resist the enforcement of the 
rates, he would hâve to assume ail thèse burdens, and, in addition, risk 
ail on the hazard of the outcome, unless a court of equity can suspend 
the prosecutions pendente lite. Mindful of the irréparable in jury and 
multiplicity of suits, which would be imposed upon the carrier if it 
resisted the enforcement of rates it considered unreasonable, and had 
no other mode of testing the reasonableness of rates than by meeting 
indictments as they are found, the Législature of Aîabama wisely pro- 
vided a mode of settlement by bill in equity against the commission 
and the Attorney General, which in one suit would settle every ques- 
tion, and bind the state, the public, and the carrier alike, and authoriz- 
ed the court in the meanwhile to suspend the exécution of the rate 
laws. This enabled the carrier upon properly indemnifying shippers 
and passengers to obtain a judicial ascertainment of its rights, with- 
out hazarding its whole estate upon the rightfulness of its challenge 
of the rates. Without some such provision, our rate laws would deter 
the carrier from going into court at ail, and practically destroy its 
right to judicial review as effectually as if the statutehad in so many 
words denied its right to resort to the court. Statutes making no such 
provisions as ours for contest of a right of property without risking 
such appalling loss would be unconstitutional, for the reasons given in 
the opinion of Justice Brewer in the Kansas City Stockyard Cases, 183 
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U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92; Consolidated Cas Co. v. Mayer 
(C. C.) 146 Fed. 150; and therefore be rightly enjoined without re- 
gard to the reasonableness of the rates themselves. It is unnecessary 
to inquire at this time whether, under the doctrine declared in Gunter v. 
Atlantic Coast Line Ry. Ce, 200 U. S. 275, 26 Sup. Ct. 252 , 50 L. Ed. 
477, the State has made itself a party by appropriating money, and au- 
thorizing the Governor to employ attorneys to défend the suit. How- 
ever that may be, it is not material hère. It is the state vvhich the Con- 
stitution forbids to deprive any one of property without due process 
of law. A state cannot effect such results by the action of any one of 
its departments or âll of them combined. A state can act only by and 
through its officers. It cannot impart to any of its officiais a power 
which the state itself does not possess, nor by their action force results 
it is forbidden directly to accomplish. It may be "the king can do no 
wrong," but bis ministers may be both controlled and punished. What- 
ever form the action of state officers may take or its législation assume, 
regarding an admittedly law fui use of property, the state cannot so 
frame its laws, civil or criminal, or so regulate the action of its officers, 
as to put it beyond the power of a court of equity, on timely invoca- 
tion of its jurisdiction, to préserve the property and property rights of 
the citizen pending final decree against irréparable in jury, in consé- 
quence of the opération of laws which are, or may be ascertained to 
be, invalid. No one can in reason deny that a court which has die 
power to déclare a statute unconstitutional may not also, where the 
constitutionality of the statute dépends upon a state of proof which 
can be determined only after judicial inquiry and hearing upon contro- 
verted facts, likewise suspend the exécution of the statute in a prop- 
er case to prevent irréparable injury, until it can be ascertained wheth- 
er the statute constitutes the law of the land, and is therefore to be en- 
forced, or is merely a transgression against the Constitution, and there- 
fore to be condemned. United States v. Shipp, 203 U. S. 563, 27 
Sup. Ct. 165, 51 E. Ed. 319. Otherwise the rights intended to be safe- 
guarded by the "salutary provisions" of the fourteenth amendaient 
woidd in many cases be destroyed before they could be determined in 
the courts, and would exist in name only. The form of state action is 
immaterial. It is the forbidden i-esults to vi'hich the Constitution looks, 
and against which it provides. Prout v. Starr, supra. Mr. Justice 
Brewer in Reagan v. Trust Co., 154 U. S. 389, 14 Sup. Ct. 1047, 38 h. 
Ed. 1014, which case is reaffirmed in Smyth v. Ames, the latter being 
reaffirmed in Prout v. Starr, supra, which is later in point of time than 
Fitts V. McGhee, and is referred to therein, held that a suit against 
stste officiais acting under color of unconstitutional statutes, in a prop- 
er case, "where the remedy at law is inadéquate, for an iujunction to 
prevent such a wrong and injury," is not, within the meaning of the 
eleventh amendment, an action against the state. That is now the set- 
tled doctrine of the Suprême Court. 

It is the veriest légal and moral niisnomer to call an injunction 
against prosecutions about a rate charge an interférence with "the 
power of the state to punish crime." The issue grows ont of an ad- 
mittedly lawful use of property in the transportation of persons and 
things, and in the performance of a duty the state exacts. The car- 
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rier has the légal right to charge the worth of the service. What the 
service is worth is a matter of honest différence of opinion. A certain 
charge or demand for the value of service rendered in the lawful use 
of property is by the statute made an offense. Insistence by the carrier 
upon the amount he claims as the just reward is not even a breach of 
the peace. The penalty for not observing the statute is imposed for 
the violation of a civil duty, due primarily onlv to the shipper or pas- 
senger. The offense is quasi pénal at most. The penalty is prescribed 
to compel the property owner to forego the assertion of a disputed 
property right in the courts, in the first instance, as well as to force 
observance of the statute after it is ascertained that the property right 
claimed has no légal existence. Enjoining prosecution for such an of- 
fense until it can be ascertained whether an offense has, in fact, taken 
place, leaves open and untouched the vi'hole broad domain oi state 
power to legislate for the préservation of the peace, morals, health, 
welfare, and liberties of the people, and the protection of the revenue 
and dignity of the state government. Hère the court has not only 
stopped the prosecutions under its equity power, but, under the ex- 
press sanction of laws of the state, has suspended the opération of the 
statutes, pending ascertainment of the facts upon which their operative 
force must at any time dépend. When the state's laws are suspended 
pursuant to authority given by its own laws, t'.ie state laws hâve been 
observed, not disregarded, even if the unvvarranted concession be made 
that the judicial power, under the Constitution of the L'nited States, 
could not in a case like this prevent the enforcement of the statutes 
pending final decree. One who is entitled to sue in the fédéral court 
may invoke its jurisdiction in equity whenever the established prin- 
ciples and rules in equity permit such a suit in that court ; and he can- 
not be deprived of that right by any action of t' " state. Smyth v. 
Ames, 1G9 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 8i;i. 
It is equally well settled that : 

"Juriadictiou of tlie fédéral courts sittiug as courts of equity is iieither eu- 
Jiirged nor diminislied by state législation, thougli by it ail ditîereiioes iu forms 
of action be abolished, and ail remédies be administered In a single action at 
law, and so far, at least, as fonn is eoncerned, ail distinction Ijetweeu law aud 
ecjuity be done away witb, yet the jurisdiction of the fédéral courts sitting 
as courts of equity reniains unchauged. We bave repeatedly lield that the 
jurisdiction of courts of the United States over controversies between eitizens 
of différent states cannot be ini])alred by tbe laws of a state wbich prescribe 
modes of redress In their courts, or which regulate the distribution of their 
judicial powers. If légal remédies are sometimes modifled to suit the changes 
In the laws of the states aud the practice of their courts, it is uot so with 
équitable. The equity jurisdictioii conferred ou the fédéral courts is tlie 
same as that the Higli Court of Chancery in England possesses, is subject to 
neither limitation or restraint by state législation, and is uniform throughout 
the ditïerent states of the Union. * * * That jurisdiction, as has often 
been decided, is vesteu as part of the judicial power of the United States in 
its courts by the Constitution and acts of Congress in exécution thereof. 
Without the assent of Congress, that jursidiction caunot be impaired or dimin- 
ished by the statutes of the several states regulating the practice of their own 
courts. « * * Concedlng It to be true, as stated by the learned judge, that 
the full relief sought in this suit could be obtalned in the state courts in an 
action at law, it does not follow that the fédéral court sitting as court of equi- 
ty is without jurisdiction. The inqulry rather is whether by the priaciples of 
common law and equity as distinguished and defined In this and tlue mother 
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country at the time of the, adoption of the Constitution of the United States 
the relief hère sought was one obtalnable in a court of law, or one wliicli the 
court of equlty was compétent to give." Mississippi Mills v. Cohn, 150 U. S, 
204, 14 Sup. et. 75, 37 L. Ed. 1052. 

The amended bill présents, as did the original bill, a case of threat- 
ened arrests, in many places and in a multitude of instances, of officers 
and operatives of railroads thousands of miles in length, which feed 
the commerce of the most important cities of the state and traverse 
its entire length. Thousands of the employés subject to threatened ar- 
rest are engaged at the same time alike in intrastate and Interstate com- 
merce, and in the délicate opération of handling and running hundreds 
of trains daily. , If complainant's servants may be arrested wfherever 
found, in any of the numerous counties which their roads traverse, 
vi^herever any one chooses to swear out a warrant, or procure an in- 
dictment, it would inflict untold harm upon every private and public in- 
terest which is served by the carriers in their business. Not only in- 
trastate commerce, but the orderly transit of Interstate commerce, both 
of passengers and freight, and the prompt carriage of the mails, would 
be disordered and delayed, and the usefulness of the railroads to the 
public, measured by the requirements of modem industry and the éco- 
nomie necessities of our people, in a large measure destroyed. The em- 
ployer bas a property right in the services of his workman in bis busi- 
ness, so long as he is willing to serve. He may maintain an action 
against any one who entices his servant to leave him, or by force or 
fraud prevents the servant from doing the master's work, when that is 
the design of the interférence with the workman. This right of the 
employer in the services of his workman is protected by the sanction 
of our criminal laws against the efforts of ail persons to destroy the 
relation, so long as the master and his workman désire that it shall con- 
tinue. The arrests hère threatened, with the disasters we bave pointed 
out, it is important to remember are to be made under a statute which 
has been declared unconstitutional, or under statutes the opération of 
which hâve not only been enjoined, under the equity powers of the 
court, but suspended under the authority given by the state statute 
itself pending investigation of the facts upon which their validity ulti- 
mately dépends. There is now no more authority to prosecute for non- 
observance of thèse suspended laws than there would be to indict for 
violation of a statute which had not taken effect when the indictment 
is found. The suspended laws bave not now, and can never bave, force 
and efïect in the future until the suspension is abrogated by the 
tribunal to which is intrusted the power to suspend the laws. Every 
arrest under thèse statutes while they are suspended is therefore a 
trespass upon the rights both of the employer and the workman. 
Thèse arrests are to be made to prevent the carrier from carrying on 
a business in a way which is lawful, at least during the period of sus- 
pension. They are threatened in order to coerce complainants to aban- 
don a right to protection of writs of a court of compétent jurisdiction 
which bave been issued to prevent a multiplicity of suits, and irrépara- 
ble injury pendente lite, and to break down and defy the authority of 
a court of the United States to administer the rights of parties in a 
suit of which it has jurisdiction according to the usual modes of pro- 
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cedure in equity. Thèse arrests ought also to be enjoined because they 
would be efforts to transfer the very matters in dispute to some other 
court, and thus defeat the exclusive jurisdiction of this court. They 
ought to be enjoined for the further reason that, under the circumstan- 
ces of thèse cases, the threatened arrests would be "endeavors" to "ob- 
struct or impede" the due administration of justice in thèse very cas- 
es, in violation of a criminal statute of the United States. Under 
such circumstances, the attempt to justify such arrests under color of 
State authority or to use state power to effect them, and thereby to de- 
feat and undermine the jurisdiction of the fédéral court, which had 
first obtained jurisdiction of the subject-matter and parties, is neither 
more nor less than an effort to make nullification and sédition respecta- 
ble by lending them the name of the state of Alabama to accomplish 
their purpose in défiance both of the Constitution and lavvs of the state 
and of the United States. It would impute both bad faith and dis- 
honor to the state to conclude it intended, notwithstanding the statutes 
had been suspended in the mode its laws provide, that carriers who had 
complied with the laws in that respect should nevertheless be treated 
as criminals during the period of that suspension. 

The authorities are unbroken and numerous to the effect that in 
cases like this equity must intervene by its préventive remédies. Os- 
borne V. Bank, 9 Wheat 738, 6 L. Ed. 204 ; Davis v. Los Angeles, 
189 U. S. 317, 23 Sup. Ct. 498. 47 L. Ed. 778 ; Dobbins v. Los Angeles, 
195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 169 ; Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819 ; Reagan v. Trust Co., 154 
U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014 ; Détroit v. Détroit Citi- 
zens' Street Railway Co., 184 U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 
592. As Story observes : 

"If, indeed, courts of equity did not interfère in cases of this sort, there 
would be a great failure of justice in this eountry." Story's Eq. Jur. § 928. 

There is no différence in the issue sought to be raised by the 
prosecutions asked to be enjoined and the issue pending in this court 
on the bill in equity as to thèse rates. They présent the identical 
question. The same proof in either court will defeat or maintain 
the rate. No greater or less degree of proof is required in either. 
No proof can possibly be offered upon the trial of an indictment as 
to the rates which would not be compétent évidence in a civil suit 
concerning them. A judgment either way in criminal prosecutions 
concerning them would not bind the state or the public. A judg- 
ment either way in the equitv suit will détermine the whole question 
as regards the state, the public, the customer, and the carrier. To 
quote the language of the Suprême Court : 

"The same rights are involved in the civil and criminal cases, and the 
légal questions involved are the same." 

See Harkrader v. Wadley, 172 U. S. 167, 19 Sup. Ct. 127, 43 L. 
Ed. 399, where the court, in declining to allow interférence with the 
indictment in that case, puts its refusai upon the distinct ground that 
"the fallacy in the argument of the appellee in the présent case is 
the assumption that the same right was involved in the criminal 
case in the state court and in the equity case in the fédéral court." 
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It is also to be observed that the indictment there asserted an offense 
against the law of the state, "the vahdity of which is not assailed." 
That the Suprême Court of the United States considered the very 
same question involved in the indictment for a violation of a rate 
law and a prior suit in equity to test it is obvions on perusal of its 
décision in Prout v. Starr, 188 U. S. 544, 23 Sup. Ct. 401, 47 L. Ed. 
584, where it speaks of "an attempt to transfer the very matters 
that stood for judgment iu the fédéral court to the state court by 
filing a bill in the matter." Such a course, it said, "might bring about 
conflict between fhose courts, and create the confusion so often dep- 
recated by this court." Peck v. Jenness, 7 How. 612, 12 L,. Ed. 
841 ; Orton v. Smith, 18 How. 263, 15 h. Ed. 393. 

Thèse matters aside, respondents finally insist that they are in no 
wise bound by the direction of the Governor as to the institution of 
criminal proceedings and the arrest of persons for the violation ot 
thèse statutes, and that, as no overt act bas been charged against 
them, they cannot properly be made parties défendant to the amended 
bill. It is unnecessary to détermine how far the solicitors and 
sheriffs would be bound by the directions of the- Governor in this 
respect, but, assuming respondents' view of the law in this regard 
to be correct, it does not meet the case. It is true the amended 
bill sets up as matter of inducement, or as a motive for the threat- 
ened action of respondents, that the Governor has charged or will 
charge them to make the arrests and institute the proceedings ; but 
the allégation is positive, after reciting the reasons for complain- 
ants' belief, that respondents "will cause complainants' ofhcers, 
agents, and servants to be arrested, indicted, and prosecuted for 
said charges, refusais," etc. The respondents hâve been careful 
to refrain from any déniai of what they purpose, notwithstanding it is 
positively charged that they will make the arrests, and put on foot 
the prosecutions. They know their own intentions. The answers 
of the respondents are identical, and their attitude is evidently di- 
rected by one mind. It is usual in matters of this kind, even where 
the action of private persons is concerned, wdien it is sought to de- 
feat the issue of a preliminary injunction to disavow any intention, 
when it is positively charged, to override and defy the orders of 
the court. If such a disavowal be incumbent upon a private citizen 
under such circumstances, how much more is it requisite vi^hen the 
allégations concern the actions of a class of ofïîcers vidio are em- 
phatically peace officers, bound by the highest moral and légal con- 
sidérations to respect and obey the orders of the courts. The omis- 
sion to enlighten the court on this point is not due to oversight or 
inadvertence. Under thèse circumstances, and in the light of mat- 
ters of common knowledge recited in the amended bill, but of which 
the court may also take judicial notice, what is the only natural in- 
ference to draw from the answers, vi'hich challenge only the juris- 
diction of the court to make the orders and carefully refrain from 
any disclaimer of intention to make the arrests, although it is flatly 
charged in the bill? Under such circumstances, the court must 
believe they will make the arrests unless restrained, and enjoin 
them accordingly. A contention like the présent is fully answered 
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by the Suprême Court in Vicksburg Waterworks Co. v. Vicksburg, 
185 U. S. 82, 22 Sup. Ct. 592, 46 L. Ed. 808, where it is said : 

"It Is further contended that the blll does not disclose any actual proceedlng 
on the part of the clty to displace complainant's rlghts under the contract, that 
mère aK)rehen»lon that Illégal action may be taken by the clty cannot be the 
basig of enjoining such action, and that, therefore, the Circuit Court dld rlght 
In dismlssing the bill. We cannot accède to thls contention. It is one often 
made In cases where bills In equity are flled to prevent anticipated and threat- 
ened action. But it la one of the most valuable features of equity jurisdiction 
to anticipate and prevent a threatened Injury, where the damages would be 
InsufBelent or Irréparable. The exercise of such iurlsdictlon Is for the bene- 
fit of both parties — in disclosing to the défendant that he is proceeding wlth- 
out warrant of law, and in protectiug eoniplainant from injuries which, If in- 
flicted, would be wholly destructive of his rights." 

There is no real différence in principle between the injtinctions 
issued on the original bill and those now prayed. The différence 
is of form only, in that the sheriffs and solicitors are made défend- 
ants by name in the amended bill, instead of being included, as in 
the original injunctions, under the désignation, "other persons." 
Tlie injunctions sought follow the lines the Suprême Court held 
proper in Reagan v. Trust Ce, supra, and Smyth v. Ames, supra, 
both of which as to the nature of the spécifie relief granted vvent 
further in their terms in some respects than the injunctions now 
asked. Let an order be entered granting the preliminary injunction 
as to ail the défendants who hâve been served, and fixing a further 
day as to the défendants who hâve been served. 

The case made by the amended bill of the South & North Alabama 
Railroad Company is the same in its facts as that of the Louisville 
& Nashville Railroad Company. Like orders will be entered in it 
also. 



CENTRAL OF GEORGIA RY. CO. v. ]\rcLI':NDON et al. 
(Circuit Court, N. D. Georgia. NovemlicT 30, 1007.) 

1. OOTTKTS— JURISniCTION OF FEDERAL COURTS— SUIT AOAINST STATE. 

Where a state statute provicies that sults to recover penalties for Its 
violation shail be brought in the name of the state by direction of the 
Governor, the Governor acts thereunder offlcially as executive offleer 
of the State having a discretionary power, and a suit to enjoln him from 
exercising such power is one against the state, of which a fédéral court 
Is without Jurisdiction under the eleventh constitutional amendment. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 13, Courts, § 844%. 

Fédéral Jurisdiction of sults against state, see note to Tlndall v. Wesley, 
13 C. O. A. 165.] 

2. Oaubiebs— State Régulation— Sott to Enjoin Enfoecement — Parties. 

Where the relation of the Attorney General of a state to a state Railroad 
Commission and the enforcement of its orders is simply that of his gên- 
erai officiai relation as the principal law officer of the state, he la not 
a neeessary nor proper party to a suit to enjoln the enforcement of an 
order made by the commission. 

3k Same— JuEisDiOTioN or Fédéral Oottet. 

Where a state Railroad Commission is given contlnuing power of 
supervision over the matter of compliance wlth Its orders and régulations, 
with power to change or repeal the same, and is made suabie by statute, 
a suit may be malntained against It and Ita several membors and offl- 
cers in a fédéral court to enjoln the enforcement of an order it bas pro- 
jnulgated on the ground tiat the same is confiscatory. 
157 F.— 61 



9C2 157 FEDERAL REPOETEB. 

4. SAifE— PUELIMINAKT INJUNCTION— EfeTOPPEL. 

In a suit by a railroad cotnpany to enjoin the enforcement of an order 
of a State Railroad Commission fixlng rates, complainant's rlght to a 
prellminary injunction or to relief on the merits Is uot prejudiced by the 
fact that, being denied a prellminary Injunction on Its ex parte applica- 
tion, It put Into eËfect the rates prescribed by the order, belng constralned 
thereto by the statatory penalties to whlch It would otherwlse be liable. 
R Same— Pleading. 

In a suit by a railroad company to enJoln the enforcement of an or- 
der of a State Railroad Commission fixhjg rates, allégations In the blll, 
, filed before the order bas gone into eff ect, that the new rate Is uureason- 
able and If enforced will resuit In a large loss of revenue to complalnant, 
are not admltted by a demurrer. 

8. Same— Prelimin ART Injunction— Unreabonableness op Rate. 

On a motion for a prellminary Injunction to restraln the enforcement 
of an order made by a state Railroad Commission reduclng passenger 
rates wlthin the state, on the ground that the rate tbereln flxed Is un- 
rejisonable and confiscatory, the showing held insufflclent to warrant the 
grauting of such injunction. In that It did not enable the court to déter- 
mine In advance of an actual trial that the effect of the enforcement 
of the order would be to lessen complainant's net earnings from that 
part of its business. 

In Equity. On motions for prellminary injunction to amend the bill 
by making new parties and on demurrer to bill. 

For opinion of Circuit Judge Shelby in this case, see 155 Fed. 974- 

Lawton & Cunningham, for complainant. 

John C. Hart, Atty. Gen., James K. Hines, Wimbish, Watkins & 
Ellis, and Hopper Alexander, for respondents. 

NEWMAN, District Judge. This suit was brought originally by 
the Central of Georgia Railway Company against H. Warner Hill, 
O. B. Stevens, S. G. McLendon, F. E. Calloway, and George Hillyer, 
members of the Railroad Commission of Georgia, and against the Rail- 
road Commission, and against John C. Hart, Attomey General of the 
state of Georgia, and James K. Hines, attomey for the Railroad Com- 
mission. By amendment the complainant seeks to make Hon. Hoke 
Smith, Governor of Georgia, and George F. Montgomery, secretary 
of the Railroad Commission, parties défendant. The purpose of the 
bill is an injunction restraining the défendants from putting into ef- 
fect circular 334, promulgated by the Railroad Commission of Georgia 
on June 7, 1907, to become effective on September 2, 1907, by which 
circular the passenger rate which complainant company was allowed 
to charge over its lines in Georgia for local business was reduced from 
3 cents per mile to 21/2 cents per mile. The circular also provided vary- 
ing rates for the other railroads in the state on local business. When 
the application for leave to amend by making the Governor and the 
secretary of the Railroad Commission parties défendant, the court 
was unwilling without argument and full hearing to allow the same, and 
so at that time the foUowing order was made : 

"Ordered that the hearing be postponed until Monday, October 7, 1907, at 
10 o'clock a. m., at which time the court wii! détermine whether or not Hon- 
orable Hoke Smith, Governor of Georgia, can and sliould be made a party dé- 
fendant to this cause, and whether or not injunction pendente lite shall issue 
against him and the other défendants, as prayed in the bill." 
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The défendants requested that the question of making the Governor 
a party should be decided in advance of the détermination of the other 
matters involved at the hearing ; but it was agreed that the whole case 
should be heard together, and this question of making the Governor 
a party be determined in advance of the other important questions pre- 
sented. This branch of the case, as well as the entire case, has been 
argued by both sides with thoroughness and very great ability. The 
argument has been vv^orthy of the very important issues involved. 
The objection to making the Governor a party, of course, is based upon 
the proposition that to do so would make the proceedings a suit against 
the State of Georgia, in violation of the eleventh amendment to the 
Constitution of the United States. The necessity of making the Gov- 
ernor a party défendant and the right to do so is based by complain- 
ant upon the provisions of the act of the Législature approved August 
23, 1907 (Laws Ga. 1907, p. 72), increasing the number of the Rail- 
road Commission of Georgia, and enlarging its powers. The provi- 
sion referred to is contained in section 12 of the act, which, naming the 
penalties to which railroads and other public corporations coming 
within the provisions of the act shall subject themselves for a viola- 
tion of the provisions of the act, and of the order, directions, and re- 
quirements of the Railroad Commission, provides that the proceeding 
to recover such penalties shall be brought in the name of the state of 
Georgia by direction of the Governor. The contention is that the Gov- 
ernor is made by this provision of the act of the Législature a mare 
ministerial officer, to enforce the penalties provided for in the act. 
The principal case relied upon by the complainant to support this con- 
tention that the Governor of the statc may properly be made a party 
without violating the eleventh amendment is the case of Davis v. Gray, 
83 U. S. 203, 31 L. Ed. 447. In that case Davis, the Governor of the 
state, and the Commissioner of the General Land Office, were enjoined 
from signing patents to land to which the complainant made claim un- 
der former grants. The décision of the Circuit Court enjoining the 
Governor and the Commissioner of the General Land Office was af- 
firmed by the Suprême Court, the Chief Justice and Mr. Justice Davis 
dissenting. This case has been frequently referred to since. In the 
case of Cunningham v. M. & B. Railroad Co., 109 U. S. 446, 3 Sup. 
Ct. 292, 609, 27 L. Ed. 992, it was discussed by Mr. Justice Miller, 
delivering the opinion of the court as follows : 

"But It is clear that In enjoining tlie Governor of the state in the perform- 
ance of one of his executive functions the case goes to the verge of sound 
doctrine, if not beyond it, and that the princlple should be extended no fur- 
ther." 

In Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 L. 
Ed. 363, in the opinion by Mr. Justice Lamar, it is said of the case of 
Davis V. Gray that : 

"Some of the expressions in the opinion in that case were criticised in the 
subséquent case of United States v. Lee, 106 U. S. 196, 244, 1 Sup. Ct. 240, 
27 L. Ed. 171, and also in Re Ayres, 123 U. S. 44.3, 487, 488, 8 Sup. Ot. 164, 31 L. 
Ed. 216, where the objectionable expressions were examined and held to hâve 
been mère dicta. It has not been overruled, liowever, but, on the eontrary, it 
has been cited with approval and relied upon as authority in a number of 
subséquent cases; and the underlying principles of it are regarded as sound." 
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Even allowing, therefore, that the case of Davis v. Gray wliile going 
"to the verge of sound doctrine" still stands as authorit}', it is not in 
my judgment applicable to the présent case and to the question pre- 
sented hère of the right to make the Governor a party défendant. In 
no case has it been held that the Governor of a state can be made a 
party to any suit seeking to interfère with him in the discharge of his 
duties as the chief executive of the state, or as to acts proposed to be 
performed in his capacity as Governor. Certainly this is true where 
the acts involve the exercise of discrétion in the executive. It is only 
where a mère ministerial duty devolves upon the Governor by a légis- 
lative act, such as the duty iniposed in Davis v. Gray, supra, and in 
Louisiana et al. v. McComb, 92 U. S. 531, 33 L. Ed. 633. In this latter 
case Louisiana v. McComb the Governor of the state and other state offi- 
cers were made members of a board of liquidation with power to issue 
bonds of the state to a named amount, and by a subséquent act of the 
Législature of Louisiana the board thus constituted was authorized to 
issue a portion of the bonds provided for to the Louisiana Levée Com- 
pany in liquidation of a debt claimed to be due it under a contract with 
the state. The bill was brought by McComb to enjoin the board of 
liquidation from issuing bonds to the levée company. In the opinion 
in this case by Mr. Justice Bradley, he makes the distinction between 
acts of the executive officers of the state that will and vvill not render 
such officers subject to mandamus or injunction, as foUows: 

"A state, without its consent, eaimot be sued by an individual, and a court 
cannot substitute its own discrétion for that of executive ofBcers in matters 
belonging to tlie proper jurisdiction of the latter. But it has been well set- 
tled that when a plain oiiicial duty, requiring uo exercise of discrétion, is to 
be performed, and performance is refused, any person wlio will sustain Per- 
sonal injury by such refusai may hâve mandamus to compcl Its performance; 
and, when such duty is threateued to be violated by sonie positive officiai act, 
any person who will sustain Personal injury tUvicby, for which adéquate com- 
pensation cannot be had at law, may hâve an i]i.iuncti()n to prevent it. Iti 
such cases the writs of mandamus and injunction are somewhat corrélative 
to each other. In either case, if the oflicer plead the autbority of an uncon- 
stitutional law for the nonperformance or violation of his duty, it will not 
prevent the issuing of the writ. An unconstilutional law will be treatcd by the 
courts as null and vold. Osborn v. Bank of tlie United States, 9 Wheat. 8."ii>, 
6 L. Ed. 204; Davis v. Gray, 10 Wall. 220, 21 L. Ed. 447." 

So that the question is really resolved against the complainant, and 
against the allowance of the amendment, if the Governor of Georgia 
under the récent act of the Législature acts as the chief executive of 
the state, with discretionary powers in directing the enforcement of 
the penalties provided for in the act. It seems clear to me that it was 
never intended that the Governor should be made, as it is claimed, a 
mère ministerial officer, to direct penalties whenever it was reported to 
him by the Railroad Commission that any order, etc., of the commis- 
sion had been violated. 

The argttment assumes that the Governor in every instance must un- 
der the provisions of this act at once direct suits for penalties to be 
brought. I do not believe this assumption is justified either by the 
language of the act or by its inteiit or purpose. When penalty suits are 
directed to be brought in the name of the state, it is done, of course, 
following the act by the direction of the Governor; but is the Gov- 
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ernor shorn of ail his discretioiiary power as the constitutional chief ex- 
ecutive of the State by this provision of the act, and shall it be said that 
he must blindly and without investigation or considération direct the 
institution of penalty suits ? I think not. It is clear to me that it was 
never intended by this act to confer any power upon the Governor 
beyond that he would otherwisc hâve as chief executive of the state. 
And it might not be unfair, indeed, to hold, as has been contended for 
hère, that this provision was intended as a limitation upon the power 
to bring penalty suits; that is, that they should only be brought in 
the name of the state and by direction of the Governor. If a report 
should be raade to the Governor that certain orders, directions, or re- 
quirements of the commission had not been complied with, and the offi- 
ciais of the railroad or other public corporation interested should show 
the Governor the impossibility of a compliance at the time with the or- 
der, it surely cannot be claimed that the Governor would bave no 
power to withhold and décline to give the order for the institution of 
the penalty proceeding. If ail this is true, then under no view of the 
subject is the Governor a proper party défendant to this case. My 
judgment is that he is not, and the application to amend (using the 
language of the proposed amendment) "by making Honorable Hoke 
Smith, who is also the Governor of Georgia," a party défendant, is 
denied. 

Neither do I think that the Attorney General of the state is a proper 
part}' to this suit. His relation to the Railroad Commission and to 
the enforcement of its order or orders is simply that of his gênerai 
oiïïcial relation as the principal légal représentative of the state. He 
has no peculiar relations to the commission at ail. He not only has no 
such relations, but by the provision of the act of August 22, 1907, 
provision is made for a spécial attorney for the Railroad Commission. 
While the Attorney General appears for the state in this litigation, 
and has made an argument in the matters now under considération, 
he appears as counsel, and simply in his capacity as Attorney Gen- 
eral. I do not think he is a necessar}- or proper party, and so much 
of the demurrcr to the bill as goes to the question of his being a proper 
party to the case will be sustained. 

I am as well satisfied, however, that the Railroad Commission, the 
several members of the commission, the spécial attorney, and the sec- 
retary of the commission are proper parties. The contention of the 
counsel for the défendant is that neither the Railroad Commission nor 
the members thereof are proper parties to a suit like this, for the rea- 
son that, when the commission has made and promulgated an order, 
rule, or régulation, its duty and power in the premises is ended. Coun- 
sel claim that the functions in this respect of the Railroad Commission 
are very much like those of a court; that it only détermines the mat- 
ter before it, and makes its décision, and then it is for the proper offi- 
cers to enforce the same. The argument is that the commission hav- 
ing nothing further to do in the niattcr, and no further connection with 
the orders, etc., after they are promulgated, there is nothing against 
which an injunction could operate. Is this contention supported even 
by the act of August, 1907? Section 6 of the act provides, among 
other thines : 
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"Sald commission Is hereby given authority to examine into the affairs of 
said companies and corporations r.nd to keep inf ormed as to tlieir gênerai con- 
dition, their capitalization, tàelr francliises, and tbe manner in whicli their 
lines, owned, leased or coutrolled, are managed, conducted and operated, not 
only witli respect to the adequacy, security and accommodation afforded by 
their services to the public and their employées, but also with référence to 
their compliance with ail provisions of law, orders of the commission, and 
charter requirements." 

While it is true that sections 3196 and 3197 of the Civil Code of 
Georgia of 1895, whicli provided, in substance, that proceedings should 
. be instituted by the commission through the Soliciter General, was re- 
pealed by the act of August, 1907, I think this act still leaves super- 
vision over the matter of compliance with its orders, rules, and régu- 
lations in the hands of the commission itself. In addition to this, it 
was repeatedly urged in argument that if the rate of passenger fare 
allowed to be charged by the railroads of the state in circular 334 
should prove to be inadéquate, and not give to the railroads a fair 
return, the Railroad Commission would modify the same and grant 
the railroads relief. This is said in one of the briefs for the défendant : 

"If, after actual test for a reasonable length of time, the rates should prove 
injurious, the railroads could appeal to the commission with the confident ex- 
pectation that appropriate relief will be granted." 

And such has been substantially the statement of ail the counsel 
for the défendant. If this be true, the order of the commission con- 
tained in circular 334 is not like the judgment of a court. The contin- 
uance of the order, or its modification or repeal, is still within the 
power of the commission. In this sensé it keeps the order in force 
and efifect. By the provision of the act of August, 1907, the Railroad 
Commission is made subject to suit. Section 14 of the act provides 
that: 

"The domicile of the Railroad Commission is hereby fixed at the capitol 
of the State, In Atlanta, Fulton county, and no court of this state, other 
than those of Fulton county, sliall hâve or take jurisdiction in any suit or pro- 
ceedings brought or Instituted against said commission or any of its orders 
or rules." 

Of course, one purpose of the act was to provide one county only 
in which the commission should be subject to suit, and not to allow 
suit to be brought against the commission in any county of the state 
which might happen to be the résidence of one of the members of 
the commission. But it is also clear that it intended to make the com- 
mission subject to suit in a proper court. In Reagan v. Farmers' 
Loan & Trust Co., 154 U. S. 363, 14 Sup. Ct. 1047, 38 L. Ed. 1014, 
it appears that by the act of législation establishing a Railroad Com- 
mission it was provided that any railroad Company dissatisfied with 
the action of the commission might bring suit in "any court of com- 
pétent jurisdiction in Travis county, Texas, against said commission 
as défendant." It was said in the opinion of the court : 

"Were this in terms a suit against the state, if by express statute the state 
had walved its exemption and consented that suit might be brought against 
it by name in any court of compétent jurisdiction in Travia county, it might 
well be argued tliat thereby it consented to a suit brought by a citizen of 
another state in the Circuit Court of the United States for the Western D-ls- 
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trict of Texas sitting in Travis county, on the ground that the limitations 
of tbe eleventh amendment to the fédéral Constitution simply create a Per- 
sonal privilège wlilch can at any time be walved by tlie state." 

It is truc that the act there provided that suit might be brought in 
"a court of compétent jurisdiction in Travis county." Hère the pro- 
vision is "of Fulton county," but the différence would not seem to be 
veiy material. The Circuit Court of the United States hearing this 
case is sitting in Fulton county. It was further said in the opinion 
in the Reagan Case that : 

"It may be laid down as a gênerai proposition that whenever a citizen 
of a State can go Into the courts of a state to défend hls property agalnst the 
Illégal aets of Its officers, a citizen of another state may involje the jurisdic- 
tion of the fédéral courts to maintaln a llke défense. A state cannot tie up 
a citizen of another state, havlng property rights wlthin Its territory Invaded 
by unauthorized acts of Its own officers, to suits for redress In Its own courts. 
Given a case where a suit can be maintalned In the courts of the state to 
protect property rights, a citizen of another state may Invoke the jurisdiction 
of the fédéral courts. Mercer County t. Cowles, 7 Wall. 118, 19 L. Ed. 87; 
Uncoin County v. Luning, 133 U. S. .529 ; i Chicot County v. Sherwood, 148 U. S. 
529, 13 Sup. et. 695, 37 L. Ed. 546." 

The same right would seem to exist if the complainant sought the 
Circuit Court of the United States upon any other jurisdictional 
ground than that of diverse citizenship. 

In the case of Smyth v. Ames, 169 U. S. 466, 18 Snp. Ct. 418, 42 
L. Ed. 819, the Nebraska statute provided that any railroad company 
might show in a proper action brought in the Suprême Court of the 
state that the rates therein prescribed were unreasonable and unjust, 
and it was contended that it took from the Circuit Court of the Unit- 
ed States its jurisdiction in respect of the rates prescribed in the act. 
As to this, the court in the opinion by Mr. Justice Harlan said : 

"We cannot accept this vlew of the equity jurisdiction of the Circuit Courts 
Of the United States. The adequacy or inadequacy of a remedy at law for the 
protection of the rights of one entltled upon any ground to InvoUe the powers 
of a fédéral court Is not to be conclusively determined by the statutes of the 
particular state In which suit may be brought. One who Is entitled to sue in 
the fédéral court may Invoke its jurisdiction in equity whenever the establish- 
ed prlnclples and rules of equity permit such a suit in that court; and he 
cannot be deprlved of that right by reason of hls being allowed to sue at law 
In a state court on the same cause of action. * * » But, if the case In its 
essence be one cognizable In equity, the plaintifC— the required value being 
In dispute — may Invoke the equity powers of the proper Circuit Court of the 
United States, whenever jurisdiction attached by reason of diverse citizen- 
ship or upon any other ground of fédéral jurisdiction." 

In Mississippi Railroad Commission v. Illinois Central Railway Co., 
203 U. S. 335, 27 Sup. Ct. 90, 51 L. Ed. 209, it is said in the opinion 
of the court that: 

"The flrst objection raised by the appellant is that this suit Is, In substance, 
one agalnst a state. The commission was created by the state of Mississippi, 
under the authorlty of its Constitution and laws, for the purpose of super- 
vlsing, and to some estent controiling, the acts of the railroads operating with- 
In the state. Such a commission is subject to a suit by a citizen" — clting 
Reagan v. Farmers' Loan & Trust Co., 1.54 U. S. 362, 14 Sup. Ct. 1047, 38 L. 
Ed. 1014; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819; Prout 
V. Starr, 188 U. S. 537, 23 Sup. Ct 398, 47 L. Ed. 584. 

1 10 Sup. Ct 363, 33 h. Ed. 766 
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To my mind there is no doubt that the Railroad Commission of 
Georgia is subject to suit in a court of compétent jurisdiction in i^e- 
spect to its orders, rules, and régulations. Tlie Circuit Court of tlie 
United States for this district is a court of compétent jurisdiction. 
The domicile of the commission is made by this act in Fulton county, 
which is in the Northern District of Georgia, and in the division of the 
district in which this bill bas been filed, and it seems to be pecuHarly 
appropriate that tlie court in whicli tlie case is heard is sitting in the 
county of Fulton. 

While the spécial attorney for the Railroad Commission may not be 
a necessary party to this suit, hé is certainly a proper party. The act 
of August, 1907, provides that "the office of attorney to the Railroad 
Commission is hereby created," and his relations to the commission 
would seem to be such as to at least make him a proper party in a case 
of this kind. 

The secretary of the commission is also, I think, a proper party. 
If the peculiar relief which is prayed against the secretary can be 
granted, he would seem to be a necessary party, but the necessity of 
havmg the secretary in this litigation is dépendent upon the right to 
this particuiar relief. In any event, however, he is a proper party 
to the suit. 

It is claimed on behalf of the respondent that as the railroad Com- 
pany bas put circular 334 into efïect on its road, and as it is actualty 
charging the 21/; cent rate per mile, provided for in the circular, that 
there is nothing to enjoin. The bill in this case appears to hâve been 
filed in the clerk's office on August 30, 1907. This was by the direc- 
tion of Mon. David D. Shelby, circuit judge, to whom it was presented 
on that day. The order of Judge Shelby setting the case for hearing 
in Atlanta on the 16th day of September was made on August 31st. 
Judge Shelby having declined to grant a temporary restraining order, 
the 8%-cent rate was put into efïect by the railroad company on Sep- 
tember 3d, the date named iri circular 334 for the new rate to become 
effective. In the amendment filed October 11, 1907, the complain- 
ant says : 

"After the bill of complaint was lodged with the court on August 29, 1007, 
cii'(;ulai' 334 weiit iiUo efïect on September 2, 1007, and complainant, beinp; 
forced thereby solely by the unlawful aets eomplained of, then put tlie reduced 
rates into eiïect. It desires and intends to restofe its rates to their former 
basis, when and if it sliould procuve the protection of this honoral^)le court, 
but eannot, by reason of the severe and miconsciouable pains and iienalties 
and the multiplicity of suits with which It is threatcned, safely do so without 
such protection." 

The first question that would arise in this state of the record is: 
Should not the complainant's rights in respect to an injunction be con- 
sidered as of the date the bill was filed, and application made to Judge 
Shelby for a restraining order? Judge Shelby simply determined that 
it was a case in which opportunity should be allowed the défendant to 
be heard before granting the restraining order or injvmction pendente 
lite. The complainant says it filed its bill to avoid putting the rate into 
efl'ect, and, failiug to obtain a restraining order, it submitted to the re- 



CENTRAL OF GEOEGIA RY. CO. V. m'lENDON. 969 

duced rate in order to avoid the pains and penalties provided in thc 
act. Would not the complainant's rights relate back and be consid- 
ered as of the date when it sovight the aid of the court, if it is shown 
it is otherwise entitled to the protection of the court through the writ 
of injunction? More than this, is it not true even now that the new 
rate is kept in effect by the respon dents holding over the complainant 
the pains and penalties named in the act of the Législature of August 
23, 1907? This seems to be well pleaded, and I see no reason why it is 
not admitted by tlie demurrer that it is the purpose of the complainant 
to charge the three-cent rate, and that it is only prevented from doing 
so by the threatcned penalties named in the act. It would seem a hard 
rule that would deprive the complainant of relief in a court of equity, 
to which it would otherwise be entitled, because it submitted to the ac- 
tion of the commission until its rights could be properly passed upon 
and determined. It should, if it hâve any eiïect, rather tend to 
strengthen the complainant's case. It submitted to the law, although 
denying that it should be required to do so, and proceeded in a proper 
way by the présentation of its bill to hâve the question involved ad- 
judicated by this court. There are many authorities, of course, to the 
effect that lâches and acquiesceuce will deprive a party of the right 
to an injunction against a threatened wrong; but in none of them, so 
far as my examination goes, are the facts like the facts in this case. 
There bas certainly been no lâches as to the présent hearing. Judge 
Shelby held that the présentation of the bill at so late a date before 
circular 334 would go into effect, in connection with other things, jus- 
tified him in denying a restraining order until a hearing, as suggested. 
That would not affect the rights of the parties on the présent motion. 
It is perfectly clear that there bas been no lâches or acquiescence on the 
part of the complainant company as to the rate order embraced in circu- 
lar 334. I am satisfied that, if the complainant is entitled to an injunction 
upon other grounds, there is nothing in the fact that they hâve put the 
new rate into effect pending the action of the court to deprive them of 
the relief prayed. 

Complainant next présents the présent situation of its business as 
to earnings, and claims it is not even now receiving a fair return on 
its investments. It is settled that a railway company is entitled to a 
fair return on its purely domestic business, without référence to what 
it is earning on its interstate business, or its business generally. The 
law on this subject is announced in Smyth v. Ames, which may be 
gathered from one of the headnotes, giving in condensed form the 
views on this subject, which are elaborated in the opinion. The follow- 
ing is the headnote : 

"Tlie reasonableness or unreasonableness of rates prescribed by a state for 
tlie trausportatiou of persons and property wholly within its limlts must be 
determined without référence to the interstate business done by the carrier, 
or to the profits derivod from that business. ïhe state cannot justify unrea- 
soiialily low rates for domestic transportation, considered aloue, upon the 
sround that the carrier is earning large profits on its interstate business, over 
whicli, so far as rates are concerned, tlie state bas no control ; nor can the car- 
rier .iustify unreasonably high rates on domestic business upon the gromid 
that it will be able only in that way to meet losses on its interstate business." 
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Applying this rule to its présent situation, complainant présents the 
matter by calculations and tables in two phases. It présents the effect 
ûpon the capitalization of the company — ^that is, the aggregate of its 
stock and of its bonded debt — and then upon what is alleged to be the 
fair market value of its property. The total capitalization of the com- 
pany on property operated by it is (stock and bonds) $60,369,988. Five 
million dollars of this is capital stock, and $15,000,000 income bonds. 
The aggregate of this, $20,000,000, the complainant leaves out of the 
calculation for the purpose of arriving at the effect of circular 334. 
Deducting the $30,000,000, leaves $40,309,988, on which it says the 
interest charges must be paid to avoid bankruptcy. The entire earnings 
of the company for the year ending June 30, 1907, was $12,082,877.39, 
and the entire earnings in Georgia, which are approximately 78 per 
cent, of the total earnings of the company, was $9,375,516.17. In order 
to reach the value of that portion of the complainant's bonded debt, and 
also of its property which is applicable to purely domestic business — 
that is, that portion of its bonded debt and property on which it is en- 
titled to receive a return upon purely domestic business — the com- 
plainant uses the same proportion which its Georgia receipts bear to 
the entire receipts, and then the proportion which purely domestic 
receipts bear to its Georgia receipts. The statement in the bill on this 
subject is as follows: 

"In. order to ascertain the retura which complainant has received during 
the last fiscal year ended June 30, 1907, from ail of its domestic business 
in the state of Georgia on the value of complainant's property, which is de- 
voted to ail domestic business In Georgia, as between its domestic business 
and its Interstate business. Complainant knows of no better basis of appor- 
tlonment than by applying the ratio which ail domestic earnings in Georgia 
bear to the total earnings in Georgia, both domestic and Interstate. This ra- 
tio as previously stated is 50.46 per cent. Complainant allèges that this is 
a fair and proper basis to employ. The taxes paid in Georgia should also be 
apportloned as between ail domestic business in Georgia and total business, 
both domestic and Interstate, on the same basis." 

Seventy-eight per cent, of the total capital using its bonds as a basis 
is put at $31,323,081. Of this Georgia capitalization 50.46 per cent, is 
applicable to purely domestic business in Georgia, and this amounts to 
$15,805,626. Of the gross earnings in Georgia 50.46 per cent, are re- 
ceived from purely domestic business, and amount to $4,731,337.48. 
The operating expenses on domestic business for the year ending June 
30, 1907, were $4,258,203.73. Deducting 50.46 per cent, for Georgia 
taxes amotinting to $152,989.34 leaves $320,144.41, which makes a re- 
turn for the complainant on that portion of its bonded debt upon which 
it must pay interest to avoid insolvency 2.025 per cent. This branch 
of the subject is pursued further by the complainant in its amendment 
filed October llth, and it is there alleged that : 

"The flxed charges on the entire property of complainant in Georgia, Ala- 
bama, and Tennessee, based on the funded debt outstanding June 30, 1907, 
and rental contracts then in force for Unes then operated are shown in the 
foUowIng statement, which does uot Include interest upon the collatéral trust 
bonds of Central Railroad and Banking Company of Georgia, the mortgage 
securlng which does not rest upon the Unes of railway and thelr appurte- 
nances, to-wit: 
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Interest on equlpment trust obligations $ 143,598 80 

Interest ou funded debt 1,475,084 46 

Rentals 426,809 56 

Total $2,045,492 82 

"Ail earnings in tlie state of Georgia, botli domestic and Interstate, consti- 
tute 77.59 per cent, of the total earnings of tlie System. It is tlierefore proper 
to asslgn to the state of Georgia 77.-59 per cent, of the above total of §2,045,- 
492.82, which is $1,587,097.88. The domestic or Intrastate earnings within 
the state of Georgia constitute 50.46 per cent, of the total earnings In Georgia. 
It is therefore proper to assign to the domestic earnings in Georgia, frelght 
and passenger, 50.46 per cent, of the above figure, which is $800,849.59. 

"It Is therefore alleged and averred that the actual annual fixed charges rest- 
ing upon the property used for domestic business, frelght and passenger, within 
the state of Georgia, omitting (1) interest on collatéral trust bonds of Central 
Railroad & Banking Company, which constitute a lawful and proper portion 
of the capitallzation of the conipany but interest upon which is contingent 
upon earnings, interest upon its capital stock, and including only its Interest 
and rental charges which are flxed, absolute and certain, and which must be 
paid to avoid bankruptcy, are $800,849.59. As shown in article 22 of the orig- 
inal bill, the actual net earnings on domestic business in Georgia for the 
fiscal year ended June 30, 1907, before deducting taxes, were $473,133.75. 
Deducting 50.46 per cent, of the Georgia taxes, as above stated, $193,592.71, 
we hâve as the net earnings on domestic business in Georgia, after deducting 
taxes, $279,541.04. It therefore appears that, under exlsting rates, and before 
applylng the réduction ordered under Oircular 334, the Georgia domestic 
business not only did not earn the actual fixed charges thereon, payment of 
which Is necessary to avoid bankruptcy, but fell short by the sum of $521,- 
308.55." 

So, according to the allégation of the bill, the complainant is now 
receiving from its purely domestic business $521,308.55 less than is suf- 
ficient to pay that portion of its interest and rentals applicable to Geor- 
gia domestic business; that is, its iixed charges which it is compelled 
to pay. This omits, as bas been stated, $5,000,000 capital stock, and 
$15,000,000 of income bonds, and embraces only those obligations on 
which it must pay interest to avoid bankruptcy. 

Corning to the value of its property upon which it is entitled to a 
return, upon its domestic business, the bill makes the following show- 
ing : That for the year 1907 its property was returned to the Comptrol- 
1er General at $18,789.23 per mile. Therefore its return for taxable mile- 
age (1,070.29) was $20,109,917. The ComptroUer General rejected 
this return and assessed the property at $28,000 per mile, aggregating 
$29,968,120. The Augusta & Savannah Railroad, and a part of the 
Southwestern Railroad are exempt from taxation in the state of Geor- 
gia under irrepealable charters granted by the state. The total mile- 
age of thèse two railroads which lie in Georgia and are exempt is 
252.67 miles. The exempt mileage in Georgia is $4,747,472. It is 
urged in the original bill that this is very much less than the exempt 
mileage is worth. It is then stated that complainant opérâtes under 
lease certain terminal properties in the city of Savannah which are 
owned by the Océan Steamship Company of Savannah, and the earn- 
ings from which go into the gross earnings of the complainant. This 
property was returned for taxation in the year 1907 at $409,137, and 
the return accepted. 



972 157 FEDBKAL REPORTEE. 

The resuit of this as to taxable and nontaxable property is as follows : 

Rcturned Assessed 
for taxes, for taxes. 

Value taxable miles $20,100,917 $21),0G8,120 

Value exempt miles? 4,747,472 7,074, 700 

Ofeaii SteamslUp Company property 40l>,iy7 409,iy V 

Total tax value $25,20(),526 $37,452,017 

It is stated in the original bill that the différence between the Comp- 
troller General and the complainant had been referred to arbitration 
as provided by the statutes of the state of Georgia, but no award up 
to the time of the filing of the original bill had been made. In the 
amendment filed October llth the complainant says that the arbitrators 
since the filing of the original bill assessed the taxable property, includ- 
ing franchises, at $S0,859,?91.55, which is treated for the purpose of 
computation in round numbers as $21,000,000. The complainant then 
allèges, in its amendment that the fair market value of 253.67 miles of 
railway and appurtenances, including franchises thereof, which are 
exempt from taxation, is greater than the average per mile of the as- 
sessed value of the taxable properties of the complainant within the 
State of Georgia included in the above stated assessment, and this and 
the Océan Steamship Company's property together exceed in value the 
sum of $9,000,000. Therefore the taxable property of the complainant 
in Georgia being $31,000,000, and the nontaxable property, including 
the property of the Océan Steamship Company, $9,000,000, makes an 
aggregate of $30,000,000. Using the same proportion and applying 
50.46 per cent, of this valuation to domestic business, the amount upon 
which it would be entitled to return on domestic business is $15,138,000. 
The gro'ss earnings in Georgia from domestic traffic are shown to be 
.$4,731,337.48. Deduct from this the operating expenses, $4,258,303.73, 
and the taxes which are applicable thereto, $193,593.71, leaves the net 
earnings on domestic business $279,541.04, which is 1.84 per cent, on 
the value of property used in domestic business. In bringing down 
thèse calculations to a more definite and spécifie basis, relative to do- 
mestic passenger business, two tables are given in the bill, one showing 
the présent return on that proportion of its property applicable to do- 
mestic passenger business, and the other showing how the conclusion 
is reached that the receipts from domestic passenger business are in- 
sufficient to pay the fixed charges or the proportion of such fixed 
charges applicable to domestic passenger business. The tables follow : 

Domestic Passenger Business Ouly. 

Fair market value of property used in Georgia, for domestic pas- 
senger business (see article 37) .f ."1.238,000 00 

Gross earnings in Georgia from domestic passenger business. . . . l,();jri,0.'')7 10 
Minimum operating expenses on same ],30î),r)C.') 7n 

Maximum net earnings, taxes not dedueted .$ 327.301 44 

Deduct taxes applicable thereto (UV.'SG 3!» 

Actual maximum net earnings on domestic passenger business. 

taxes dedueted S 2fi0,10."i 14 

Being a return of only 4.97 per cent, on value of property used in Georgia 

for domestic passenger business. 
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The groKS earnings on Georgia doinestic jiiisseiiger business for 1907 consti- 
tute 17.4(; per cent, of ail of tlie gross earnings in Georgia. Tlie flxed charges 
on Georgia business as shown above were $1,587,097.88. It is tlierefore pror>er 
to apply to the domestic passenger business in Georgia, as the flxed charges 
thereof, 17.46 per cent, of the amount, which is $277.107.29. 
As heretofore shown in article 22a of the orignial bill, the inaxi- 
nrani net earniiigs for the fiscal yenr 1007 on hvtrastate passen- 
ger business in G(-orgia, before dedncting taxes, were .f,'j27.''>91 44 

IXHluct 17.40 per cent, of Georgia taxes as above GU,08G 30 



Maximum net earnings, Georgia domestic passenger business, taxes 
deducted $2(i0,40ô 14 

It therefore appears that under existing rates, and before api)lying 
the réduction ordered under circular 334, tlie (;J(>orgia domestic 
passenger earnings not only did not earn the flxed charges there- 
on, payment of which is necessary to avoid banliruiitcy, but fell 
short by the sum of , $ 10,702 15 

The return upon that portion of the bonded debt, treated as capital, 
on which interest must be paid, viz., .'R40.3()9,988, which is apportionable 
to Georgia doinestic business, viz., ■$15,8()o,C20, is 2.02.") per cent. The 
proportion of the interest and rental fixed charge attributablc to Geor- 
gia domestic business is $800,849. .'lO, as to which there is a déficit of 
over $500,000. The difiference in thèse two statements will, of course, 
be accounted for by the proportion of rentals attributed to Georgia busi- 
ness, not embraced in the capitalization feature, and by the excess of 
interest rate on bonds over 2.02,5 per cent. The proportion of the 
capitalization based on bonded debt applicable to Georgia is thirty-one 
million and odd dollars, and on this complainant's calculations show a 
return of 2.035 per cent., while on the market value of the propertv 
in Georgia, placed at thirty millions, the return is only 1.84 per cent. 
An examination of the tables in the calculations shows that this is 
accounted for by the fact that increased taxation for 1907 over 1900 
was used in the latter instance, and not in the former. 

The complainant claims, and the claim enters into and forms part of 
the calculation, that the ratio of operating expenses on gross earnings 
of ail its business, both domestic and Interstate, is 75.82 per cent., and 
that the cost of strictly domestic passenger business in Georgia ex- 
ceeds the co.st of ail passenger business. The haul of the passengers 
carried in Interstate business is substantially twice as great as in do- 
mestic passenger business, and a large part of the domestic pas- 
senger business is done on branch lines, and very much the larger part 
of Interstate business is done on the main lines. It is then claimed 
that the operating ratio of the passenger business in the state of Geor- 
gia is greater than the ratio of freight business, and greater than ail the 
complainant's business in the state of Georgia ; the operating ratio of ail 
the complainant's business in Georgia bcing 75.82 per cent. It allèges 
that the cost of doing ail its intrastate business is at least 90 per cent, 
of its gross earnings from said business. The cost of doing domestic 
passenger business alone is 80 per cent. The smaller cost and increased 
return shown on domestic passenger business over ail domestic busi- 
ness both freight and passenger is explained in the following: 

"Given a différence between the operating ratio of domestic business and 
the operating ratio of- Interstate business, the dilïerenee between the gênerai 
operating ratio and the domestic operating ratio will vary invei'sely as the 
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proportion of domestlc business to ail business, both domestlc and Interstate. 
In ail business withln the state of Georgla, both passenger and frelght, the 
doraestic business Is substantlally one-half of the whole, whereas, In the 
passenger business wlthin the state of Georgia, the domestlc business con- 
stitutes 74.30 per cent, thereof, the Interstate business being very small. There- 
fore, whlle the excess of domestic operatlng ratio over the Interstate operating 
ratio in passenger business is large, Its excess over the gênerai operating ratio 
is sniallcr than when ail business, both passenger and frelght, is considered 
as a whole." 

Complainant claims that the effect of circular 334 will be to largely 
decrease its revenue — that is, in the proportion that 21/2 cents bears to 3 
cents — and therefore increase the déficit in its fixed-charge obligations, 
and rednce to practically nothing, the return on the value of its prop- 
erty. Complainant's claim as to its right to a return upon that por- 
tion of its property and of its capitalization applicable to domestic 
business is based on the décision of the Suprême Court in Smyth v. 
Ames, supra. An extract from the opinion in that case by Mr. Justice 
Harlan will show what the ruling on that subject is, and what iS prop- 
erly to be taken into considération in determining whether a rate fixed 
for it by a Railroad Commission will yield a fair return. It is as 
follows : 

"We hold. however, that the basls of ail caleulntions as to the reasonableness 
of rates to be chargea by a corporation maintalniiig a highway under légis- 
lative sanction must be the fair value of the property being used by !t for the 
convenience of the public. And, In order to ascertaiu that value, the original 
cost of construction, the amouut expended in permanent Improvements, the 
amount and market value of Its bonds and stock, the présent as compared with 
the original cost of construction, the probable earning capacity of the prop- 
erty under partlcular rates preserlbed by statute, and the sum requlred to 
meet operating expenses, are ail matters for considération, and are to be given 
such weight as may be just and right in each case. We do not say that there 
may not be other matters to be regarded in estimating the value of the prop- 
erty. Wliat the Company !s entltled to ask is a fair return upon the value of 
that which it employs for the public convenience. On the other hand, what 
the public is entitlod to deraand is that no more be exacted from It for the 
use of a public highway than the services reudered by It are reasonably 
worth." 

Testing the présent case by the ruîe thus laid down, bas the com- 
plainant Company been receiving a fair return on its property? The 
statements in the bill as to capitalization, value of property, and as to 
respective proportion of earnings seem to be well pleaded, and must be 
considered as in effect admitted by the demurrer. From the figures 
given from the bill, it will be seen that on the appraised value of its 
property in Georgia, taking that part of it applicable to domestic busi- 
ness, the complainant bas been receiving a small return, approximately 
2 per cent. — that is, from both freight and passenger business — while 
on its passenger business, considered separately, it bas been receiving a 
return of approximately 5 per cent. While 2 per cent, is a very small 
return, I do not know that even this rate of itself could, if now under re- 
view, be considered as confiscatory and justify judicial action. At least 
I do not know that it could, as the décisions now stand. Smyth v. 
Ames, 169 U. S. 544, 546 ; ^ Covington, etc., v. Sandford, 164 U. S. 578, 
17 Sup. Ct. 198, 41 Iv. Ed. 560. Tliê return on passenger business alone 
certainly would not. It is less than the légal rateof interest in Geor- 

118 Sup. Ct. 418, 42 h. Ed. 819. 
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gia, and is less than is usually earned on other capital employed in 
business in the state, but it can hardly be said to be a "taking" of the 
railroad company's property. Tliat the rate fixed must be "plainly and 
palpably unreasonable" is well settled. In San Diego, etc., v. National 
City, 174 U. S. 739, in the opinion on page 754, 19 Sup. Ct. 804, at 
page 810 (43 L. Ed. 1154), it is said: 

"But it aiso should be remembered that the judiciary ought not to interfère 
with the collection of rates established under législative sanction, unless they 
are so plainly and palpably tinreasonable as to make their enforcement équiva- 
lent to the taking of property for public use without such compensation as 
under ail the clrcumstances is just both to the owner and to the public ; that 
is, judicial interférence should uever occur unless the case présents, clearly 
and beyond ail doubt, such a flagrant attack upon the rights of property un- 
der the guise of régulations as to compel the court to say that the rates pre- 
scribed will necessarily hâve the effect to deny just compensation for private 
property taken for public use" — citing Chicago & Grand Trvmk Railway y. 
Wellman, 143 U. S. 339, 344, 12 Sup. Ct. 400, 36 L. Ed. 176 ; Reagan v. Farmers' 
Loan & Trust Co., 154 U. S. 302, 399, 14 Sup. Ct. 1047, 38 L. Ed. 1014 ; Smyth 
V. Ames, 169 U. S. 406, 524, 18 Sup. Ct. 418, 42 L. Ed. 819 ; Henderson Bridge 
a>. V. Henderson City, 173 U. S. 592. 615, 19 Sup. Ct. 553, 43 L. Ed. 823. 

The failure to realize from its passengfer business alone, but in a 
less proportion, a snfïicient amount to pay its interest and fixed charges 
applicable to Georgia business, is the serions question in the case. 
The demurrer admits the amount of the fixed charges, and I do not 
see that any fault can be found with the method by which the com- 
plainant reaches that portion of thèse fixed charges attributable to 
Georgia business. 

This being true, it is admitted that the earnings fell $521,308.65 
short of paying the interest on that portion of the 40,000,000-odd dol- 
lars of bonded debt applicable to Georgia domestic business, and $16,- 
000 short of paying the interest on that portion of bonded debt ap- 
pHcable to domestic passenger business in Georgia. The amount 
and market value of the railway company's bonds and stocks is an 
élément to be considered under the décisions of the Suprême Court 
in determining the reasonableness of a particular rate established by 
a Railroad Commission. If a railway company is earning less from 
its existing rates than will pay the proper proportion which its domes- 
tic business should bear of its subsisting and légal fixed charges, any 
attempt to reduce the rates in such way as that the company will sus- 
tain still further loss of revenue would seem to be violative of its con- 
stitutional rights and entitle it to relief. In Railway Company v. 
Tompkins, 176 U. S. 167, 172, 20 Sup. Ct. 336, page 338 (44 L. Ed. 
417), in the opinion by Mr. Justice Brewer, it is said : 

"When we recall that, as estlmated, over ten thousand million of dollars 
are invested in railroad property, the proposition that such a vast amount 
of property is beyond the protectlng clauses of the Constitution, tliat the 
owners may be deprived of it by the arbitrary enaotment of any Législature, 
state or nation, without right of appeal to the courts, is one which cannot for 
a moment be tolerated. DiiHcult as are the questions Involved in thèse cases, 
burdensome as the labor is which they cast upon the courts, no tribunal can 
hesitate to respond to the duty of inqulry and protection cast upon it by the 
Constitution. Railroad Commission Cases, 116 U. S. 307, 6 Sup. Ct. 334, 388, 
1191, 29 L. Ed. 636 ; Dow v. Beidelman, 125 U. S. 680, 8 Sup. Ct. 1028, 31 L. 
Ed. 841 ; Georgia Railroad & Banking Company y. Smith, 128 U. S. 174, 9 Sup. 
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Ot. 47, 32 L. Ed. 377 ; Chicago, Milwaukee & St. Paul Raiiway Company v. 
Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 33 L. Ed. 970: Chicago & Grand 
Trunk Jlailway v. Wellman, 143 U. S. 339, 12 Sup. Ct. 400, 36 L. Ed. 176 ; Rea- 
gan V. Farmers' Loau & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 
1014 ; St. Louis & San Francisco Kaiiway v. Gill, 1.5() TJ. S. ()49, lô Sup. Ct. 484. 
39 L. Ed. .567 ; Covington, etc., Turnpike Co. v. Saudford, 164 U. S. 578, 17 Suj). 
Ct. lOa 41 L. Ed. 560; Smyth v. Ames, 169 U. S. 466. 18 Sup. Ct. 418, 42 Ij. 
Ed. 819." 

If there was any dispute as to tlie amount of the company's interest 
and rental charge, or any issue as to the legality of the same, a différ- 
ent question vvould be presented. But by the demurrer in this case it 
is admitted that the complainant corapany has thèse légal obligations 
and there is an actual déficit in paying the same as to its domestic busi- 
ness. 

The foregoing brings the matter down to the other important, and 
for the présent controlling, question in the case, namely, whether the 
complainant will sustain any loss in revenue by reason of the decreased 
passenger rate on its domestic business. It is alleged in the bill that 
this loss will be approximately $300,000. A table is given showing the 
actual earnings, and the estimated eamings by reason of this circùlar. 
There would seem to be a Aœry great différence between the effect of a 
réduction in passenger rates and in freight rates. In the case of réduc- 
tion in passenger rates, the decreased rate might stimulate travel, and 
increase it to such an extent as to overcome the différence in rate, 
whereas the same amount of freight would probably move under any 
reasonable rate. The court is asked to assume that the réduction in 
rate would necessarily bring about a réduction in revenue. In the 
case of Railroad Company v. Wellman, 143 U. S. 339, 12 Sup. Ct. 400, 
36 L. Ed. 176, it is said in the opinion by Mr. Justice Brewer on this 
subject: 

"Must it be declared as a matter of law that a réduction of rates necessarily 
diminislies income? May it uot be possible — indeed, does not ail expérience 
sugs'est the probability — that a réduction of rates will increase the auiount of 
business, and therefore the earnings?" 

This language was quoted with approval in Railway Company 
V. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 h. Ed. 567. 

While it is true that this case was heard on demurrer, and the right 
of the parties would therefore dépend on the sufiîciency of the bill, stiU 
having in view, the question just suggested, as to the right of either the 
complainant or the court to assume a loss of revenue as the resuit of 
the reduced passenger rates, the counsel for the complainant were re- 
quested to furnish the court with certain information to be used in 
determining complainant's right to an injunction pendente lite. Cir- 
cùlar 334 went into effect on September 2d, and the argument on the 
motion for injunction was concluded on October llth, so the counsel 
were requested to furnish the court with a statement of the company's 
receipts from passenger business in Georgia for the month of Septem- 
ber, 1907, ând for comparison a statement of its receipts for the pre- 
ceding môrtth of August; also, its receipts for the month of Septem- 
ber, 1906. This statemetit has been furnished. It shows that the 
earnings for September, l906, were $244,509.02, while the earnings for 
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September, 1907, were $253,641.90, showing an increase of $9,132.94. 
The statement does not give the earnings for Angust, 1907, but gives the 
earnings for eight months of 1906 and 1907, ending August 31st of each 
year, which would seem to indicate that the proportionate increase was 
greater prier to September Ist than during that month. For Georgia 
doniestic trains only there was only a shght increase in September, 1907, 
over September, 1906, of $57.51. It is claimed in a mémorandum at- 
tached to the statement furnished by the railway company that the in- 
crease in earnings for September, 1907, over September, 1906, was 
less than 'the increase for 1906 over 1905, 1905 over 1904, and 1904 
over 1903. This may or may not show that the decreased rate is re- 
sulting in a loss to the company. I agrée with what is said by the com- 
plainant's counsel in a letter accompanying this statement that one 
month's business is hardly a fair test either way. My judgment is, 
after careful reflection, that the railway company should try the new 
rate for a few months, and see what the effect is on its passenger busi- 
ness. If the resuU should be a substantial loss in reccipts from pas- 
senger business, it would be entitled tO' an injunction pending the con- 
sidération and final détermination of this case, and in this event the 
decree can make proper provision for the protection of the traveling 
public, and for any loss sustained by passengers in the event the final 
decree should be adverse to the railway company. If, after testing 
this new rate for a few months, it should appear that no loss has re- 
sulted, then complainant would not be entitled to an injunction pen- 
dente lite. For the reasons that hâve already been given, I do not be- 
lieve that the allégation that loss will resuit to the railway company 
from the new rate is such a well-pleaded statement of fact as that it 
is admitted to be true by the demurrer. In the Reagan Case, 154 U. S. 
401, 14 Sup. Ct. 1056 (38 L. Ed. 1014). in discussing this matter of 
how far a demurrer will admit allégations such as this to be true as a 
matter of fact, it is said: 

"It would not, of course, be tolerable for a court admiiiistoring eqiiity to 
seize upon a teelmit'ality for the jiurpose or with the resuit of entrajjping either 
of the parties before it. Hence we sliould hesitate to talvo the filing of the 
demurrers to thèse bills as a direct and explicit admission on tlie part of the 
défendants that the rates establishcd l)y the commission are unjust and un- 
reasonable. Yet it must be noticed tliat at flrst answers were filed, tendorluR 
issue upon the matters of fact, and testimony was talcen, the extent of whicli, 
howe^'er, is not disclosed by the recoi'd. After that the défendants applied 
for leave to witlidraw tlieir answers and flle demurrers. It is not to be suji- 
posed that this was done thonglitlessly. But one conclusion can be drawn 
from tliat action, and that is that upon the takins of their testimony défend- 
ants became satisficd that the particular faets were as stated in the l)ills, 
and tliat the conclusions to be drawn from such faets could not be overthrown 
by any other matters." 

It is further shown in the Reagan Case, as stated in the opinion 
(page 411 of 154 U. S., page 1059 of 14 Sup. Ct. [38 L. Ed. 1014]), 
that: 

"The aetual réduction by virtue of this tariff in the receipts during the six 
or eight months that it has been enforced amounts to over -$l."iO,000.'" 

In both the Reagan Case and in the case of Smyth v. Ames, there 
was quite a large réduction in the gênerai tariff of rates, both of 
157 F.— 62 
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freight and fares. In the Smyth v. Ames Case, the réduction in the 
g-eneral tariff of rates was 39i/o par cent. Thèse two cases, as is well 
understood, are the leading cases upon questions Hke those now be- 
fore this court. 

I hâve given the matter of the proper direction to be given this case 
eamest and very thorough considération. It is not a light thing to 
interfère with the agencies created by the state for the administration 
of such important matters as the Railroad Commission of Georgia is 
charged with under the statutes of the state. Nor should the claim 
that rights of property hâve been seriously invaded be lightly treated. 
The right of the complainant to corne into the courts of the United 
States with a case lilce this when it claims that the effect of rates fixed 
by the Railroad Commission is to take its property without just com- 
pensation, without due process of law, and to deny it the equal protec- 
tion of the law under the fifth and fourteenth amendments, is as well 
settled 'by repeated décisions of the Suprême Court as anything well 
could be. 

Complainant's counsel earnestly claim that while this investigation 
is going on, and during any delay to ascertain the effect of this cir- 
cular, the company is sustaining serious loss. But that goes to the 
whole question at issue. If thaf were shown satisfactorily, the tem- 
porary injunction should issue ; but it is not. Ail that can be said as 
to this, taking the most favorable view of the allégations in the bill, is 
that the railway company's officers, in good faith, believe the company 
will sufïer serious loss. This surely is insufficient. It is not easy to 
say how long this rate should be tried to ascertain its efïect upon the 
railway company's business. Six months from the time the rate be- 
came operative should certainly demonstrate what its effect will be. 
My conclusion is it would be best that the company should continue 
the rate in effect for that length of time, and ascertain the resuit. After 
it shall hâve been tried for this length of time, the court will détermine 
the right to an injunction. However, after the returns for complain- 
ant's passenger business up to January Ist are ayailable, and can be 
put in shape, if complainant's counsel désire they may then furnish to 
the court a sworn statement of the company's officers, and, if they wish 
to do so, compare the same with the four immediately preceding 
months, and, further, with the same four months of the preceding year 
— that is, from September 1, 1906, to January 1, 1907 — the court will 
then take under advisement again the question of issuing a temporary 
injunction. In the meantime the court will withhold action, and nei- 
ther deny nor grant the injunction. 

In pursuance to what has been said, an order may be taken denying 
the application to make the Governor a party défendant. At the proper 
time an order may be taken sustaining so much of the demurrer as 
raises the question as to the Attorney General being a proper party. 
The motion to make the secretary of the commission a party is granted 
and the amendment to that effect allowed. The demurrer otherwise 
than has been stated is on this hearing for temporary injunction deemed 
insuiïicient, and will, at the proper time, be overruled, except as to 
the Attorney General, and in so far as what has been said above treats 
the allégation as to loss of revenue from circular 334 as insufficient. 
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UNITED STATES v. LOUIS VILLE & N. R. CO. 

(District Court, W. D. Kentucky. November 12, 1907.) 

No. 14. 

1. Oareiehs^Interstate Cakbiebs of Live Stock— TwBNTY-EiGnT Hour 

Law. 

Act June 2&, 1906, c. 3594, §§ 1-4, 34 Stat. 607, 608 [U. S. Comp. St. Supp. 
1907, pp. 918, 919], commonly known as the "28 hour law," whlch prohibits 
Interstate carriers of live stock from conflning the same in cars or vessels 
for more thaa 28 consécutive bours without unioading them for feed, wa- 
ter, and rest, and vrhich imposes a penalty for its violation, is a criminal 
statute, and in a proceeding to enforce the penalty, although the action is 
civil in form, the défendant is presumed innocent until every essential 
élément of the offense is proved beyond a reasonable doubt. 

2. Same— Action fob Penalty— Sufficienct of Evidence. 

In an action under such statute against a railroad company to recover 
the penalty imposed thereby for "knowingly and willfully" failing to 
comply with its provisions, based on the failure of défendant to unload 
a car load of eattle until nearly six hours after their reeeipt from a Con- 
necting road, by which they bad been loaded 24 hours previously, the 
govermnent is not entitled to recover on proof merely of such facts ; 
there being no évidence that they were not unloaded and fed during such 
time, or that défendant had knowlcdge of the time when they were loaded. 

George Du Relie, Dist. Atty., for the United States. 
Benjamin D. Warfield, Helm & Helm, and J. T. O'Neal, for de- 
fendant. 

EVANS, District Judge. The United States as plaintiff brought 
this civil suit as authorized by section 4 of the act of June 29, 1906, 
c. 3594, 34 Stat. 608 [U. S. Comp. St. Supp. 1907, p. 919], for the 
recovery of the penalty prescribed in section 3 of the same act for 
a violation of sections 1 and 2 thereof. The sections referred to are 
as follows: 

"Section 1. That no railroad, express company, car company, common car- 
rier other than by water, or the receiver, trustée, or lessee of any of them, 
whose road forms any part of a line of road over which eattle, sheep, swine, 
or other animais shall be conveyed from one state or territory or the District 
of Columbia into or through another state or territory or the District of 
Columbia, or the owners or masters of steam, sailing, or other vessels carry- 
ing or transporting eattle, sheep, swine, or other animais from one state or 
territory or the District of Columbia into or through another state or terri- 
tory or the District of Columbia, shall continue the same in cars, beats, or 
vessels of any description for a period longer than twentj'-eight consécutive 
hours without unioading the same In a humane manner, into properly equlp- 
ped pens for rest, water, and feeding, for a period of at least five consécutive 
hours, unless prevented by storm or by other accidentai or unavoidable causes 
which can not be anticipated or avoided by the exercise of due diligence and 
foresight : Provided, that upon the written request of the owner or person 
in custody of that particular shipment, which written recjuest shall be sep- 
arate and apart from any printed bill of lading, or other railroad form, the 
time of confinement may be extended to thirty-six hours. In estimating such 
confinement, the time eonsumed in loading and unioading shall not be consider- 
ed, but the time during which the animais hâve been conflned without such 
rest or food or water on Connecting roads shall be included, It being the in- 
tent of this act to prohibit their continuons confinement beyond the period 
of twenty-eight hours, except upon the contingencies hereinbefore stated : 
Provided, that it shall not be required that sheep be unloaded In the night- 
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time, but where the time expires in tlie niglittime in cïise of slieep tlie same 
may continue in triinsit to a sultable place for unloadiug, subject to tlie afore- 
said limitation of thirty-six hours. 

"Sec. 2. That animais so unloaded sliall be properly fed and watered during 
such rest either by tlie owner or pergon haviiig the custody tliereof, or In caso 
of Iiis default in so doinîj;, then by tbe railroad, express conipany, car coni])any, 
common carrier other than by water, or the receiver, trustée, or lessce of any 
of them, or by the ownors or niasters of boats or vessels transi )ortiiig the 
same, al; the reasonable expense of the owner or person in custody thercof, 
and sueb railroad, express company, car eompany, connnon carrier other than 
by water, receiver, trustée, or lessee of any of them, owners or masters, shall 
in such case hâve a lien upon such animais for food. care, and custody fur- 
nished, coMectible at tlieir destination in the same manner as the traiisporta- 
tion charges are collected, and shall not be liable for any détention of such 
animais, when such détention is of reasonable duratlon, to enable compliance 
with section 1 of this act ; but nothing in thls section shall be construed to 
prevent the owner or shipper of animais from furnishing food therefor, if be 
so desires. 

"Sec. 3. That any railroad, express company, car conipany, common carrier 
other than by water, or tlie receiver, trustée, or lessee of any of tliem, or the 
niaster or owner of any steam, sailiug, or other vesscl who knowingly aud 
willfully fails to comply with the provisions of tlie two preceding sections 
shall for every such failure be liable for and forfeit and pay a penalty of 
not less than oiie hundred nor more than flve hundred dollars : Provided, 
that wlieu animais are carried in cars, boats, or other vessels in wliich they 
can and do hâve projjer food, water, space, and opportunity to rest the pro- 
visions in regard to their beiiig unloaded shall not appl,y. 

"Sec. 4. That the penalty created by the preceding section shall be recovered 
by civil action in the name of the United States in the Circuit or District 
Court holden withiii the district where the violation may bave been conmiitted 
or the person or coriioration résides or carries on business ; and it shall be 
the duty of United States attorneys to prosecute ail violations of this act re- 
ported by the Secretai'y of Agriculture, or which come to their notice or knowl- 
edge by other means." 

The plaintiff's pétition allèges that: 

"The défendant at 9 o'clock p. m., July 20, 1907, completed loading at New- 
bern. Tenu., certain live stock, to wit, 40 cattlo, including 2 calves, for ship- 
ment to Louisville, Ky., in Illinois Central car No. 150417, and said 40 cattle, 
including 2 calves, were continuously conflned by said défendant withiii said 
Illinois Central car No. 150417 until 3 :10 o'clock a. m., July 22, 1007, and for 
a period longer than 28 consécutive Leurs, without unloading said 40 cattle, 
including 2 calves, in a humane or any innimer, iuto properly equipped or 
into any pens for rest, water, and feeding, for a period of at least 5 consécu- 
tive hours, and said défendant did not unload said 40 cattle, including 2 
calves, at ail for rest, water, or food ; but as aforesaid, conflned said 40 cat- 
tle, including 2 calves, in said car for 30 consécutive hours and 10 minutes, 
without unloading said 40 cattle, Including 2 calves, for rest, water, or food. 

"Plaintiff further says that défendant was not prevented by storm, or other 
accidentai or unavoidable cause, which could not be auticipated or avoided by 
the exercise of due diligence and foresight, from unloading said 40 cattle, in- 
cluding 2 calves, for rest, water, or feeding; but that said défendant railroad 
company knowingly and willfully failed to comply with the provisions and 
requirements of said act of Congress and of the tirst section thereof in man- 
ner and form as herein aforesaid." 

It is not disputed that the défendant is a railroad company within 
the United States, whose road forms part of a line of road over which 
cattle are shipped from one state to another, but défendant, by its 
pleadings, put in issue those allégations of the pétition which are 
above copied. 
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A stipulation was filed agreeing that tlie court might liear tlie case 
without a jury, and, further, that the material facts of the case were as 
follows : 

"Said car I. C. Xo. 150417 was londed at Newbcrn, Tenn., on July 20tli, at 
9 o'clock p. m. ; was iiauled by tlio Illinois Central Bailroad Company over i!s 
Unes and delivered to tbe L. & N. Kailroad Company on their transier track 
on Magnolia street between Tenth and Fourteenth streets in tlie city of Louis- 
ville, at 9 :20 p. m., July 21st, at whicb point tbe car was imniediately Jiicked 
up by the L. & X. Kailroad switchinf; crew and trausferred to tbe deicudiiiit's 
East Loiiisvillo Yards, and was ready for the stockyard delivery at 10:20 
p. m., the cattle then having been in the car witbout food, rest, or water for 
25 bours and 20 minutes, and was unloaded at 3:10 a. m. July 22d. 

"At or about 8 p. m. on the 21st of July, the Bourbon Stockyards had or- 
dered and there had been placed for loadiug 15 cars to be ready for hauling 
by train No. 38, L. C. & C. Division of the L. & N., and had aîso placed bt^ 
tween 8 o'clocic and 9:30 In said Bourbon Stoclc Yards 9 cars for unloading, 
so that 24 out of the 29 chutes at the Bourl)on Stock Yards were in actual 
service prior to tlie time the car in question arrived. 

"I. O. Car No. 150417 was placed iiear the Bourbon Stock Yards on a sido 
track, together with six other cars arriving on the same train from South 
Ijouisville. and was the twentieth car in order to be placed in the Bourbon 
Stock Yards; stock cars received being talcen, in ni-dor of arrivai for i)laceinent 
at the stock yards. The car in question was placed at the stock yards at the 
earliest possible time in the order in which it had been received, and upon the 
flnishing of the loading and unloading of the cars that were at the stock yard 
chutes at the time said car was received by the I^. & N. Railroad. 

"The r.ourbon Stock Y'ards and defendant's, live stock dépôt in the city of 
Louisville is one of the best equipped in the country. Tt contains 29 cattle 
chutes, located on 2 tracks, and the avéra go number of cars handlcd at the 
Bouvbfm StiKlc Yards in each 24 bours is 75. Duriug the montlis of July and 
Augnst, 1907, owing to the late spring, shipments of cattle received at the 
stock yards were unprecedented and more than the road and the stock yards 
had ever experienced In their history. 

"The time for loadiug and unloading stock varies with the nature of tlio 
stock and Its peculiaritics. and also with the tact ot whether or not différent 
liinds of stock are sbipped in the same car, requiring a partition to be built. 
The average time l'equired for unloading ptock l'roin a car is appro,\iuiately 
20 minutes, and the average time for loading stock is aiiproximately 30 
minutes." 

No other évidence was ofïered at the hearing. 

The sections of the Revised Statutes, which were superseded by the 
act above set forth, hâve been construed by the Circuit Court of Ap- 
peals of this circuit in the case of Newport News, etc., Co. v. United 
States, 61 Fed. 488, 9 C. C. A. 579, and we hâve been guided and con- 
trolled by that construction in the détermination of tlie four other cases 
against this défendant which were heard simultaneously with tliis one. 
That court seems to hâve held that the words, "unless prevented from 
so unloading by storm or other accidentai causes," excludes every ac- 
cidentai cause not arising out of an act of God. It may be true that 
that construction was very rigid, and that in many cases other causes 
would as inexorably prevent unloading as would an act of God, such, 
for example, as a wreck where relief in a few hours vi-as impossible, be- 
cause neither means of removing the cattle from the cars nor guarding 
them afterwards were présent; but thèse considérations must be ad- 
dressed to tribunals having power to modify, retract, or reverse the rul- 
ing in the case ref erred to. We think, however, that that opinion does 
not apply to this case, for reasons which will become apparent. In the 
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case of United States v. Illinois Central R. R. Co. (very recently de- 
cided) 156 Fed. 188, we had occasion to give efïect to certain gênerai 
and well-established principles which must control in the construction 
and enforcement of such statutes as the safety appliance act. Those 
principles must equally govern in cases which, like this, arise under 
what is commonly called the "28 hour law." We need not repeat what 
was then somewhat fully stated. One of the conclusions then reached 
vras that ail such statutes are criminal laws, inasmuch as they create pub- 
lic ofifenses and provide a penalty for committing them. Lees v. United 
States, 150 U. S. 480, 14 Sup. Ct. 163, 37 L,. Ed. 1150; Huntington v. 
Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123. As indictments 
are not essential in order to punish violations of such laws (the offense 
being neither capital nor infamous), Congress may provide that proceedx 
ings for their enforcement by the courts shall take the form of civil suits. 
We also concluded that such statutes, being in their nature pénal and 
criminal, should be strictly construed, but not so strictly as to defeat 
the obvions intention of Congress. Furthermore, it was found that in 
ail prosecutions arising under them certain fundamental rules of pénal 
and criminal law must be applied, among them : (1) That the accused 
must be presumed to be innocent until his guilt is established by the 
évidence to the exclusion of a reasonable doubt; (2) that every élé- 
ment of the offense charged should be thus established (Clyatt v. 
United States. 197 U. S. 322, 25 Sup. Ct. 429, 49 L. Ed. 726 ; Kirby 
v. United States, 174 U. S. 55, 19 Sup. Ct. 574, 43 L. Ed. 890), and 
that the court should permit no one to be convicted until that was done 
(197 U. S. 222, 25 Sup. Ct. 429, 49 L. Ed. 726); and (3) that the 
burden of proof was upon the United States not only to begin with, 
but throughout the case (Agnew y. United States, 165 U. S. 50, 17 
Sup. Ct. 236, 41 h. Ed. 624). 

The pénal offense with which the défendant is hère charged is based 
upon two statutory provisions which clearly indicate its essential élé- 
ments to be : (1) That no railroad which forms part of a line of road 
over which cattle or other animais are conveyed from one state to an- 
other shall confine the same in cars for a longer period than 28 con- 
sécutive hours without unloading the same for rest, water, and feed- 
ing for a period of at least 5 consécutive hours, unless prevented from 
so unloading by storms or other accidentai causes; and (2) that the 
défendant shall knowingly and willingly fail to do those things. 

When we recall the last clause of section 4386, which provides that 
in estimating the length of the confinement of the cattle the time of 
confinement by a Connecting road shall be included, we cannot doubt 
that the first élément of the offense hère charged has, at least tech- 
nically, been proved, unless we hold, as probably we might, that there 
was a fatal variance between the averments of the pétition and the 
testimony as to the loading of the car in Tennessee ; the pétition aver- 
ring that it was done by the défendant, and the uncontradicted évi- 
dence being that it was loaded by the Illinois Central. 

But, however this may be, section 4386 only imposes a penalty when 
the carrier "knowingly and willingly fails" to comply with the provi- 
sions of the statttte. That is the express condition upon which the 
right to recover the penalty is based. In short, knowledge and will- 
ingness to neglect compliance with the provisions of the statute to- 
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gether constitute an essential élément of the offense charged in plain- 
tiff's pétition. The pétition therefore avers (and otherwise it would 
not State a cause of action) that the défendant did "lînowingly and 
willingly fail" to comply with the provisions of the statute in the re- 
spects indicated, and, having so alleged, the plaintiff must establish 
tlie truth of the averment by testimony to the exclusion of a reason- 
able doubt. Has this been done by the testimony, ail of which is em- 
braced in the stipulation? If the cattle had (as seems to be charged 
in the pétition) been loaded by the défendant itself on a car at New- 
bern, Tenn., and brought to Louisville altogether over the defendant's 
road, the case would hâve been simple enough; but the testimony 
shows that the cattle were shipped over the Illinois Central Railroad ; 
that the last-named railroad alcne brought them to Louisville by a trip 
lasting 35 hours and 20 minutes ; and that the défendant, at 9 :20 p. m., 
took them at the Connecting point of the two roads on one side of that 
city, and carried them to tlie stock yards on the other side of it within 
about an hour, but did not, and probably could not, unload them be- 
fore 3 :10 a. m, of the same night. The agreed statement of facts in 
no way indicates that the défendant then had any knowledge or in- 
formation as to how long the cattle had been in the car or on the 
journey, nor any that the cattle had not been taken out, rested, wa- 
tered, and fed by the owner or previous carrier before the car con- 
taining them was delivered to the défendant to be switched over to 
the stockyards. However well the facts may now be known, no 
proof was offered that the défendant at the time the switching was 
done had any knowledge in the premises, and, as we must présume it 
to be innocent until its guilt is afîirmatively shown to the exclusion 
of a reasonable doubt, we cannot, in this instance, find that it "know- 
ingly and willingly failed" to comply with the provisions of the stat- 
ute. Certainly we cannot do this when the parties hâve agreed that 
the défendant received them at 9 -.20 p. m. and unloaded them at 
3 :10 the next morning, ail during a part of one night, and thus hav- 
ing them in its hands only 5 hours and 10 minutes. 

True, the statute requires the computation of the 28 hours to in- 
clude the time previous carriers had the cattle in charge, but there 
is in this prosecution no presumption either of law or fact that the 
cattle had not been taken out, rested, watered, and fed by the owner 
or the previous carrier; nor any that the last carrier had been given 
any information as to how long the cattle had been in the car, nor as 
to how they had been treated. Suppose a shipment of cattle to ! 
made in Western Texas destined for New York City, several days 
would be required for the long transit, and the cattle would hâve 
to be taken out several times if the law were obeyed. Could the last 
carrier in the route — say the one from Washington to New York — 
be convicted upon évidence to the effect only that a week before the 
cattle had been put into the car in Western Texas ? Would such évi- 
dence alone warrant a judgment of guilty? In other words, could 
a verdict of guilty be returned against the carrier in the extrême East 
upon the mère arbitrary presumption that the cattle had not been 
taken out, rested, watered, and fed for a week or more or within 28 
hours before they reached New York, and that the accused knew it.? 
The answer to thèse questions must be in the négative, unless, for 
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such cases, we annul those safeguarding principles of the pénal law 
to which we hâve referred, and which we may again note by way of 
emphasis, viz. : (1) That the accused must be presumed to be in- 
nocent; (3) that every élément of the offense must be proved by évi- 
dence which excliides a reasonable dovibt of guilt ; and (3 ) that the 
burden is upon the government to make such proof; 

In the case before us the United States has charged the défendant 
with the commission of a pénal offense. The latter has put in issue 
ail the éléments of that charge. One of those éléments (perhaps one 
of the most essential of them) is that the défendant "knowingly and 
willingly" did the things alleged against it. No positive testimony 
as to the truth of this last élément of the offense charged, namely, the 
scienter, was offered at the trial. Only presumptions claimed to grow 
out of the agreed facts were relied upon by the United States. If 
the proceeding to enforce the penalty claimed were by indictment, 
there could be no doubt that the jury trying the case should, upon 
this évidence, be directed to find the accused not guilty. The rule 
cannot be différent where the prosecution takes the form of a civil 
suit, as we pointed out in the opinion in United States v. Illinois Cen- 
tral R. R. Co., 156 Fed. 185. It may be true that, in cases where 
more than one carrier made up the line of roads over which cattle 
were shipped, it would be difficult and laborious for the government 
to secure sufficient testimony to prove the commission of the offense ; 
but it would be an altogether novel doctrine and a new development 
of criminal jurisprudence if that fact should be found to afford any 
légal and sufficient reason for a conviction upon less fullness of évi- 
dence than that which time out of mind has been held to be required 
in criminal and pénal prosecutions. As at présent advised, we can- 
not recognize nor enforce such a proposition, but must, in this case, 
as in ail other prosecutions for pénal offenses, hold that when the 
United States, either through the médium of a grand jury by indict- 
ment, or through the form of a civil suit, accuses any person (individ- 
ual or corporate) of a criminal or pénal offense, it must be prepared 
at the trial (however great the labor or trouble may be) to prove by 
compétent and sufficient testimony every élément of the offense charged 
to the exclusion of ail reasonable doubt. Until that is donc, the Unit- 
ed States is not entitled to a judgment or verdict of guilty. 

The plaintiff having failed to do this hère, the court finds the de- 
fendant not guilty as charged in the pétition. 



THE ALICE. 
(District Court, «. D. New York. Deeember 5, 1907.) 

TOWAGE — InJUBY to TOW AT PlER— LlABILITY OF TtTG. 

A tug held not liable for the iiijury of a seow and loss of lier cargo by 
lier overtuvning wliile moored to a bulkliead on Harlem river ; tlie évi- 
dence sbowing that the tug, which had her in tow, left lier at the place 
directed, which was crdinarily safe, and with sufficient deiith of water, 
and that the accident was in no wav due to any fault on the part of tho 
tug. 

LEd. Note. — For cases in point, see Cent. Dig. vol. 45, Towage, § 2.^.] 
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In Admiralty. Suit against tug for in jury to tow. 

Jolin F. Foley, for libellants. 
Alexander & Ash, for ciaimants. 

ADAMS, District Judge. This action was broug'ht by Bernard 
Campbell and William Reinhart, the owners of the scow M. F. Cos- 
grove and its cargo of manure, against the tug Alice, to recover for 
the damages sustained by the scow and the loss of the cargo through 
the upsetting of the scow in the Harlem River, at a bulkhead abovc 
112th Street, during the night of the Ist of September, 1903. The 
fault alleged is that the tug being employed to tow the scow to 118th 
Street, instead of leaving her there, left her "at an unfînished bulk- 
head, in an unsafe, perilous and dangerous berth" causing a loss of 
$773.86. The ciaimants of the tug admit that it was hired to tow the 
scow and cargo to the bulkhead above 112th Street, and allège that 
she did tow the scow to the place dcsignated and left her in a safc 
and proper berth selected by her master. They further allège that 
the damages were caused, not through any fault of the tug, but by 
the neglect of the crew of the scow to properly attend to her. 

The testimony shows that on the afternoon of the day in cjuestion 
the Alice was engaged to tow the scow from the foot of 25th Street, 
South Brooklyn, to the bulkhead above llSth Street. She took the 
scow in tow on two short hawsers and arrived off llOth Street be- 
tween 6 and 6 :30 o'clock p. m. where she put her on her ovi'n port 
side for the purpose of placing her in her berth. 

The City of New York at the time was fmishing Jefferson Park, 
which extended along the river from llOth to lllth Street, and the 
cargo of the scow was to be used in fertilizing the land. At the foot 
of 113th Street, there was a pier known as the Récréation Pier, and 
moored to its northerly side vi^as a floating bath-house about 30 feet 
wide and lying so near the bulkhead that there was not room for an 
ordinary vessel to lie between its inshore end and the bulkhead. When 
the park improvements commenced there was a slip at the foot of 
113th Street and another at 114th Street, extending inward from 
the Une of the bulkheads to the respective streets. In the course of 
the improvements the 113th Street slip was filled in and a new bulk- 
head constructed on the line of the old ones extending northward 
from 112th Street to the line of the southerly side of 114th Street. 
This was the condition of the premises at the time the Cosgrove was 
taken there. 

The Alice intended to berth the Cosgrove at the bulkhead just 
north of the upper side of the bath-house but on approaching that 
locality a man on the bulkhead called out that the place vvas needed 
for the purpose of unloading a stone scow which was ex])cctcd, and 
asked that the Cosgrove be moved to the northward in order to leave 
room for the stone scow. The master of the Cosgrove then re- 
quested the master of the Alice to move acccrdingly ; the tug placed 
the scow somewhat farthcr up. and having done so, asked the master 
of the Cosgrove if he was ail right, to which the latter replied in 
the affirmative. The lines were then made fast and the tug left. The 
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tide at the time was high water slack. During- the night the Cos- 
grove turned over on her side, outward from the bulkhead, and dumped 
her cargo. 

The Ubellants daim that the tug left the scow in a berth to which 
she was not consigned and in conséquence she met with the accident 
by reason of an insufficiency of water in which to float and is, there- 
fore, liable for the damage she received. The claimants contend that 
the tug left the scow in a berth to which she was directed, which 
was perfectly safe, and that the accident happened through the neg- 
lect of the scow's master to properly care for her during the night. 

A contested question in the case is where the scow was left, the 
libellants contending that it was near 114th Street and the claimants 
that it was 50 to 60 feet to the northward of the bath-house. 

The upper part of the bulkhead at the time was unfinished and it 
is very unlikely that the boat would hâve been left there. Some of 
the libellants' witnesses testihed that they knew it was quite near 
114th Street, because of the proximity of a sewer at that place, when, 
in fact, there was no sewer there, 115th Street being the nearest place 
at which there was a sewer. Ail the witnesses from the tug said 
that the scow was left from 50 to 100 feet north of the pier, which 
would not bring her near 114th Street. Their testimony is confirmed 
by the foreman in charge of the park improvements, who said that 
he found her lying the morning after she arrived about 75 feet north 
of the pier. Another outside witness was the master of the tug 
Dewey, who followed the Alice up the river, and the next morning 
saw the scow lying on her side, about 100 feet north of the pier. 

The prépondérance of the testimony, as well as the probabilities, 
shows that the claimants' contention is correct and such being ascer- 
tained, it leaves little more to be said in the matter. When the tug 
took the tow to a place where she was directed, especially when that 
place was an ordinarily safe one, and shown to be such by the Gov- 
ernment chart, as was the case hère, she performed her duty and was 
not responsible for what occurred subsequently. The fact that the 
scow was afterward overtumed does not show that déficient water 
was the cause. There having been ample water, the conclusion to 
be reached from the accident is more consistent with neglect of the 
master to watch his boat on the receding tide and be careful that her 
lines were sufficient to allow her ample moving room, than with any 
fault on the tug's part. 

Libel dismissed. 
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FULTON BAG & COTTON MILLS v. HUDSON NAVIGATION 00. 

(District Court, S. D. New York. December 19, 1907.) 

Caebibrs— Delivery of Goods— Goods Ordeeed Undeb Fictitious Name. 

Where a transportation Company delivered goods received for shlp- 
ment to tlio person who ordered the same from ttie sliipper, it cannot be 
held llable to the shipper for their value, altliougb sucli person may hâve 
ordered and received tliem under a fictitious name. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 308.] 

In Admiralty. 

Mcintire, Shattuck & Glenn, for libellant. 
Robinson, Biddle & Benedict, for respondent. 

ADAMS, District Judge. This action was brought by the Fulton 
Bag and Cotton Mills against the Hudson Navigation Company to re- 
cover $157.50, the value of 4 baies of burlap bags, shipped by the libel- 
lant on the Peoples Line, the popular name of the respondent, on the 
lOth day of September, 1906, for delivery to C. C. Kellogg in Albany, 
New York, which it allèges was not delivered as agreed, whereby the 
libellant suffered the said amount of damages. The respondent admits 
the receipt of the goods for delivery as aforesaid and allèges that they 
were duly delivered and for a further defence avers that no claim was 
made in conformity with the terms of tlie bill of lading which, inter alla, 
provided : 

"Olaims for loss or damage must be made in writing to the agent at point 
of delivery promptly after the arrivai of the property, and if delayed for more 
than thirty days after the delivery of the property, or alter due time for the 
delivery thereof, no carrier hereunder shall be liable in any event" 

The facts in the case were stipulated and it appears therefrom that 
the foUowing letter opened the transaction : 

"C. 0. Kellogg, Contraetitig, Branch at 

Impérial Bile., also Albany, N. Y. 

Utica, N. Y. Grain & Feed. 

Utlca N. Y. Sept. 6 1906. 
The Fulton Bag Co., Nevs? York City, N. Y. 

Gentlemen : By the return mail, will you please quote us at Albany office 
your best figures on the following jute bags second hand — 
1 M 200 Ib Bran Bags 
1 M 140 " Export Flour Bags 
■stating if you are in a position to make us an Immédiate shipment should we 
wire you an order from there. 
Please take this matter up direct with Albany office. 

Very truly, C. C. Kellogg." 

Before the receipt of this letter the libellant had never had any busi- 
ness dealings with any person, firm or corporation of the name of Kel- 
logg in New York State. It ascertained by référence to the current 
reports of Dun and Bradstreet that a corporation of Charles C. Kellogg 
& Sons Company of Utica and Albany was an old and well established 
business concern with a main office at Utica, New York, and a branch 
office in Albany, New York, with an excellent rating in the commercial 
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reports of Dun, Bradstreet and varions other commercial agencies, and 
that they were engaged in the business of lumber, cabinet work, sash, 
door, blind, glass, mantel, turning, etc., and the libellant therefore con- 
clnded that the letter of September Oth was a communication from the 
Charles C. Kellogg of said company. 

The libellant thereupon transmitted through the mail the following 
letter : 

"Sept. 7tli, lOOG. 
Mr. C. O. KelIOKg, Albany, N. T. 

Dear Sir : At the request of vour Utica olïiee, we ofTor you 

1,000 second liaud 200 Ib. Bran bags at if S2..-0 

1,000 " " 140 Ib. Export Flour bajjs at 75,00 

per thousand 

net cash, f. o. b. New York. 

We wish to state, that our second hand bnsR are in flrst clnss condition and 
we malîe tliis offer flrm for wire reply to reach us to-morrow nioruin.ij; 
(Saturday). 

Yours truly, Fultou P.ag & Cotton Mills." 

On the 9th of September the libellant received through the mail the 
following letter, upon the same heading as that of Exhibit B, supra, viz: 

"Albauv N. Y. Sept. 8 1000. 
The Fulton Bag & Cotton Mills, New York, N. Y. 

Gentlemen : We hâve your quotatlon as requested from Utica office, and 

wliile this seems some higb, providing you can; niake iis the sbii>inent of lOOO 

each of the 200 Ib. bran and 140 Ib. export bags by the Jlonday nigbt Peoi)les 

Line boat, you may do so. l'iease baie to take the lo>^'est possible freight rate 

Jlail invoiee direct to Utica, with copy to us hère. 

Yours truly, C. C. Kellogg." 

In compliance with the letter of September 8th the libellant made eut 
a bill of lading for said goods as follows : 

"New York, 9/10/06 
By Peoples Line R. R. Co. Via x x x 
C^'Onsignee C. C. Kellogg 
Destination Albany 

>Iarks N Y WeigUt Subjeet 

No Description of Property to Correction. 

XXX 

Four Baies Burlap Bags 2300 

X X x" 

This bill of lading contained a number of conditions printed on the 
back which it is not necessary to repeat. It was signed by the respond- 
ent and returned to the hbelîant. 

The libellant on the same day sent in the mail addressed to C. C. Kel- 
logg, Utica, N. Y., an invoiee dated September lOth, in connection with 
the bill of lading. The invoice:Was as follows: 

"New York, N. Y. Sep 10 1906 
Sold to C. C. Kellogg 

10 Days Net Utica N Y 

Terms No Discount Order received by 
1000 Second Hand Bags #(i 75.00 

1000 " " " #52 82..J0 

157.50" 
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On the 12th of September, the libellant received the foUowing letter, 
containing the aforesaid Exhibits E and A : 

"Uticii, N. Y. Sept. 11, 1906. 
Ftilton Bag & Cotton Mills, Kew York, N. Y. 

Gentlemen : We return here-\vitli invoiee and B/L received from you for 
2000 bags shlpped to Albauy. There nuist be aii evror sonie^liere as we liave 
no use for thèse bags, and can fiud no record of liavinn': order tbem. 

Yours very tridy, Charles C. Kellogg & Sons Co. S. K." 

The libellant on the 13th of September niailed the said invoice and 
bill of lading to C. C. Kellogg, Impérial Block, Utica, N. Y. The en- 
velope containing the said invoice and bill of lading was returned in 
the mail to the libellant on or about October 18, 1906, as unclaimed. 

On or abont the llth of October the libellant drew a draft on C. C. 
Kellogg, Utica, N. Y., and transmitted it to the First National Bank of 
Utica for collection. Said draft having been returned unpaid the libel- 
lant wrote the following letter: 

"New York, Oct. 17, 1906. 
Mr. G. C. Kellogg, Utica, New York. 

Dear Sir : Our draft for $inT.r)0, to oover invoice of Se])teml)er lOth, bas 
been returned by the First National Bank, of yoiir city. witb tlie information 
that you liave written. We hâve no record of rec(nving auy communication 
from you in regard to the matter, and tlierefore call your attention to the 
tact that this bill is past due and we are entitled to our nioney. Khidly re- 
mit or let us know why remittance is witbheld. 

Yours truly, Fultoii. Bag & Cotton Mills." 

The following reply was received to the last mentioned letter: 

"Utica, N. Y. Oct 19/00. 
Fulton Bag and Cotton Jlilis, 230 Spring St., New York City. 

Gentlemen: Yours of the 17th regarding claim for .$i;)7.riO is at hand 
and re])lying to same would say that tliere was a draft ])reseuted by the First 
Natl. Bank for the above named aniount and inasmuch as we coidd Ihid no 
record of any Invoice of your we instructed Itank to return draft and we 
would Write you regarding same but the writer was called ont of town and 
the matter slipped bis mind uutil your lettc'r of the ]7th (anie to hand. We 
assure you we hâve no désire to kec]) liaclv any laoney tliat we owe you and 
if you will send us a duplicate invoice of your clnu'ge against us we will close 
up same at once and if correct will send you cbeck covering same. If you 
liave a written order from us for any goods kindly write order number en 
invoice to facilltate checking. 

Khidly forwiu'd tlie invoice by return mail and oblige. 

Yours very truly, Chas. C. Kelloag & Sons Oo. 

by .T. W. Siiyder, Secy." 

The libellant sent the following repi}- to the same : 

"Oct. 20, 1906. 
Messrs. C. G. Kellogg & Sons Co., (xS Seneca St., Utica, N. Y. 

Gentlemen : Yours of the 19th at hand. 

Our letter of the 17th was not addressed to your firin, but to Mr. C. C. 
Kellogg, as per letter head enclosed. Tins part.y ordercïd sonie bags from us, 
and since we sliipped tbem, we liave sent liini statemeiit and several com- 
munications, but bave not been abie to get any reply and some of our com- 
munications bave come back uuopened, after having been forwarded from 
Utica to Albauy. 



990 157 FEDERAL REPORTEE. 

Oould you throw aiiy light on this matter, as to who the party la havlng the 
same name as the first part of your flrm's name? When our order clerk 
received the order, he naturally looked up the rating In the mercantile bcx>ks, 
and flndlug your name, took it for granted that this O. C. Kellogg, as per 
letter head enclosed, was the same as your flrm. Of course, that was an 
error, but we would like to get some trace of this party. If you can giye us 
any information as to who this party is, we would appreciate it vcry much. 
Yours very truly, Fulton Bag & Cotton Mills." 

The f ollowing reply was received to the last mentioned letter : 

"Utica, N. Y. Oet 24, 1906. 
Fulton Bag & Ootton Mills, 236 Spring Street, New York. 

Gentlemen: Replying to yours of the 20th inst. would say we hâve been 
spending considérable time trying to find out who C. 0. Kellogg is. C. C. 
Kellogg ôf our company, has been dead for several years, and there is no 
C. C. Kellogg In our family. It is evidently a case of fraud from start to 
finish, as we hâve seen Mr. Mullen, who owns the Impérial Block, and he says 
he has never rented anything to anybody, by the name of C. C. Kellogg. We are 
afraid that a gold brick has been handed out to you, and we are extremely 
sorry that we can net do more to find out who the guilty party is. If there 
is anything further you can suggest that we do in this matter, we beg of you 
command us, and we will, if you want us to, acquaint the police of our clty 
with this situation. 

Yours very truly, Charles O. Kellogg & Sons Co. 

Spencer Kellogg." 

The matter was then turned over to the Post Office Department and 
the libellant received a letter from an inspecter, of which the following 

is a copy : 

"BufEalo, N. Y. Nov. 13th, 1906. 
Fulton Bag & Cotton Mills, New York, N. Y. 

Gentlemen: In the investigation of the case of using the mails for fraud- 
ulent purposes by O. C. Kellogg, in which you are the complainant, I bave to 
State that I havè been unable to locate Mr. Kellogg, but found that after the 
receipt of the 2000 bags which you shipped him to Albany, N. Y. he had same 
sent to ïroy and they were purchased by the Boutwell Milling & Grain Oo. of 
Troy, N. Y. This company was unable to furnish any information regarding 
Kellogg. 

Very respectfuUy, B. S. Griggs, P. O. Inspecter." 

The libellant on January 21, 1907, made a claim on the respondent 
for the loss, to which the respondent replied as f oUows : 

"Freight Department, 

Peoples Ev^ening Line Steamers, 

(Hudson Navigation Company) 

Between New York & Albany, 

Frank C. Earle, Pier 32 North River. 

Freight Trafflc Manager. New York, Feb. 18, 1907. 

Refer to file B 27 
claim B16367 
Fulton Bag & Cotton Mills, #236 Spring St., Clty. 

Dear Sirs: Replying to yours of Jan 21st and Feb 4th and returning in- 
volce for $157.50 and shipping receipt received with same, will state, payment 
of claim is respectfuUy deelined as shipment referred as being made by yotir 
Company Sept lOth/06 consisting of four baies of burlap bags, 2300 pounds 
conslgned to O. O. Kellogg, Albany, N. Y., upon arrivai of sald shipment at 
Albany, consignée C. C. Kellogg was properly notlfied and delivered to the 
proper consignée, we holding receipt likewise. 

Yours very truly, Frank O. Earle, Freight Trafflc Manager." 
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The respondent's agent at Albany, N. Y., on the 5th day of Septem- 
ber, 1906, received a letter of which the following is a copy : 

"C. C. Kellogg, Contractlng, Branch at 

Impérial Blk., also Albany, N. T. 

Utica, N. Y. Grain & Feed 

TJtica, N. Y. Sept. 5th 190G. 
Mr. Albany Freight Agent, Peoples Line Steamers, Albany N. ï. 

Dear Sir : This will introduce to you Mr. C. G. Kellogg wbo will represent 
me in Albany and who is autborized to receive and sbip ail freigbts for me. 
Yours respectfully, C. 0. Kellogg." 

The signature was typed as well as the body of the letter. 
The following stipulations are contained in the record : 
"XI. In accordance with a gênerai custom at tbe port of Albany, to which 
the goods were consigned, goods consigned to a consignée named in the bill 
of lading are delivered to said consignée without requiriug tbe production or 
surrender of the bill of ladiug. 

XII. That the agent of the respondent, when said goods arrived at Albany, 
by mail notifled C. G. Kellogg of their arrivai, and said goods were delivered 
to a truclîman autborized by the said C. G. Kellogg to receive freight con- 
signed to O. O. Kellogg, and the charges for freight thereon, amounting to 
$3.45, were paid. The delivery slip signed by the truckman is hereto attached 
and marked 'Exhibit P.' 

XIII. The value of the goods delivered by the libellant to the respondent,. 
as described in Paragraph IV of the libel herein, is and was $157.50." 

The delivery slip mentioned in Par. XII, supra, was as follows : 

"Deliverj' Slip 

Keceived from the Hudson Navigation Co., 

the below mentioned articles in good order 

at Albany, N. Y. 

159 Sep lO'Oe 

C Kellogg 



For Charges on Freight Weight. 
from 


Freight 


Collect 


4 Bl Burlap 230O 


3 45 


3 45 



Delkoa" 

There has been considérable discussion and citation of authorities up- 
on the theory that C. C. Kellogg was a fictitious person, but that does 
not seem to be established. As far as can be judged he was a real 
person located in Utica, who had an agent, C. G. Kellogg, in Albany. 
Perhaps the person who ordered the goods adopted the name of C. C. 
Kellogg for the purpose of obtaining them without subséquent liability ; 
but if such is the fact, it does not tend to establish the libellant's cause 
of action against the respondent. The latter, whose northern terminus 
was at Albany, received the goods in the ordinary course of business, 
and, when delivering them at Albany, used such précautions as its duty 
cast upon it to see that the party for whom the goods were intended re- 
ceived them. This is somewhat similar to The Drew (C. C.) 15 Fed. 
826, where the delivery was made to the party intended as the récipient 
and the carrier was exonerated from liability in a claim made against it., 
It was held in Edmunds et al. v. Marchants' Despatch Trans. Ce, 135 
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Mass. 283, that where otie fraudulently assuming the name of another, 
buys goods in person, the property or the goods passes to the purchaser 
and the seller cannot mamtain an action against a common carrier for 
delivering them to the purchaser. I fail to perceive any real distinction 
hère, even assuming that Kellogg was a fraudulent purchaser in name. 
He was the person who bought the goods and acquired title to them, 
certainly against the respondent, and became the owner for the purpos- 
es of delivery at destination. That there was such a name as C. C. 
Kellogg seeras to be indicated by the investigation of the Post Office 
Inspector in Utica, who said, supra, that : "I hâve been unable to locate 
Mr. Kellogg, but found that after the receipt of the 2000 bags which 
you shipped him to Albany, N. Y., he had same sent to Troy, N. Y., 
and they were purchased by the Boutwell Milling & Grain Co. of Troy, 
N. Y. This Company was unable to furnish any information regarding 
Kellogg." For ail that appears froin the agreed statement of facts, C. 
C. Kellogg did exist and the carrier conld not do otherwise than deliver ' 
the goods to him or his authorized représentative. It is admitted in 
Par. 13 of the Stipulations, supra, that C. G. Kellogg was himself em- 
ployed in this matter and he did actually receive the goods. To enable 
the libchant to succeed hère would place a burden upon a transporta- 
tion Company which had been used to perpetrate a fraud, perhaps, but 
it was not through any fault of its own that the libellant was victimized 
but solely through the libellant's own remissness in dealing with such 
a party. 

The libel is dismissed. 



CAIN V. IlOCKENSMITII WHEEL & CAR CO. 

(Circuit Court, W. D. Peuiiisylvnnia. December 19, 1007.) 

No. ùô. 

1. Attorkey and Clie>;t — Aïtoexkï's Services— Contingent Fee— Written 

asstgnment. 

An agreement for a contingent feo to be paid ont of tlie amouat reeover- 
ed by an attorney, being in itself an equital)le assignment wliieh t!ie 
courts will recognize aud enfovce, a formai written assignnient does not, 
on distribution, confer any greater rights. 

2. Courts— Fedebal Courts— Attornky's Fées— Lien— Local Law. 

Whetlier an attorney bas a lien for ser^-iees rendered on nioney re- 
covered as the result of his efforts is a matter of local law not to be dis- 
posed of on independent views entertained by tlie fédéral courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 955.] 

3. Attorney and Client — Attorney's Lien — Scope. 

Under the Pennsylvania law, if an attorney has papers or money in 
his hands beloiiging to his client, he may retaiu them until hia fées' for 
services in the particular case Isave been paid, or he may deduct his fées 
before being conipelled to pay over the money , but he has no lien, by 
virtue of his professional relation on a fund paid into court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney aud 
Client, §§ 399^06, 

Attorney's liens, see note to Needles v. Smith, 32 C. C. A. 220.] 
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4, Same— Attacitment— Prioeity of Lien— Equitable Assignment— Attob- 
KEY Fées from Fund Produced. 

A (lebt owing to plaintifC from défendant was attached, after which 
plaintiff employed an attorney to collect such debt, agreeing to pay a 
certain percentage of the recovery for fées. The attorney succeeded at 
tbe end of certain litigation in recovering judgment, wbereupon tlie money 
was paid iato court, wlien ail of it was claimed by the attachlng créditer. 
Seld, that the attorney did not stand in equity in the position of one 
having created a fund as the resuit of bis services ; the debt being recover- 
able in the attaehment suit as well as in the independent action brought 
by the attorney, and hence his contract for fées did not constitute such an 
équitable assignment of the fund as gave him préférence over the claim 
of the attaching créditer, nor was he entitled to fées, as from a fund 
produced. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 5, Attorney and 
Client, § 388.] 

On motion to take money ont of court. 

Harry H. Fisher, for attaching creditors Kittanning Safe Deposit 
Co. 

J. M. Shields, opposed. 

ARCHBAIyD, District Judge.^ The question to be disposed of upon 
this motion is wliether a claim for counsel fées in favor of plaintifï's 
attorneys, upon a judgment recovered by them for their client, is 
to be preferred over a prier attaehment levied on the money in the 
hands of the défendants as garnishees. The facts are not in dispute, 
and are as follows : On June 35, 1904, the plaintifï, W. A. Gain, hav- 
ing a disputed claim against the Hockensmith Wheel & Car Company 
for construction work done in the winter and spring of 1903, employed 
Benjamin H. Thompson, Esq., an attorney at law of Pittsburg, Pa., 
to prosecute it, agreeing to pay him 10 per cent, in case of a settle- 
ment without trial, or 25 per cent, of the amount recovered in the event 
that a jury trial was necessary; and, in order to secure Mr. Thomp- 
son, an assignment of so much of the claim as would cover the fées and 
costs was executed. Thereupon, no settlement having been efïected, 
suit was brought in this court on September 8, 1904, and was so pro- 
ceeded with that a verdict in favor of the plaintiff was recovered on 
May 35, 1906, on which a judgment for $3,447.13 was subsequently 
entered. The case was stubbornly contested, and it was only by the ex- 
ercise of more than ordinary professional skill that a verdict in favor 
of the plaintiff was secured ; the counsel engaged fully earning ail that 
was stipulated for. It appears, however, that on October 16, 1903, a 
fraudulent debtor attaehment, under the Pennsylvania act of 1869, was 
issued by the Kittanning Safe Deposit Company in the common pleas 
of Westmoreland county, Pa., against the plaintiff hère, in which the 
Hockensmith Wheel & Car Company were named as garnishees. 
There was no service of the writ upon Cain, who was a résident of 
Ohio, and as to him it was returned not found. But a service was ef- 
fected on the garnishees on October 17, 1903, and after certain inter- 
locutory proceedings, not necessary to notice, a verdict and judgment 
having been recovered in this court, as stated above, and a judgment by 

1 Specially assigned. 
157 F.— 63 
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default having also been entered against Gain in the attachment pro- 
ceedings, the garnishees admitted being indebted to him and having 
moneys of his in their hands, to the amount so recovered, upon which 
judgment therefor was accordingly entered against them. Being noti- 
fied, however, of the claim of Mr. Thompson to counsel fées and the 
assignment made to him, and being thus between two fires, the gar- 
nishees asked leave to pay into court hère what was found to be due 
from them, and, this having been allowed, it is now to be determined, 
as stated above, whether the claim for counsel fées is to prevail over 
the attachment, reducing by so much the amount which the attaching 
creditors would otherwise be entitled to take out of court ; the entire 
fund being required to satisfy the judgment which they hold. 

It is manifest that, in the considération of this question, the formai 
assignment to counsel, to secure compensation for their services, of 
a certain portion of the plaintiff's claim, adds nothing to their stand- 
ing hère. Without it, an agreement for a contingent fee to be paid 
out of the amount recovered would of itself hâve constituted an équi- 
table assignment, which the courts would recognize and enforce. Pat- 
ten V. Wilson, 34 Pa. 299. While, on the other hand, if the attach- 
ment was effective, as supposed, to bind the money in the hands of 
the garnishees from the date of service, an assignment afterwards, 
légal or équitable, would not retroact and overcome this advantage. 
Without regard to the assignment, therefore, the right of counsel to 
hâve their fées paid out of the fund dépends on whether they bave a 
liéri upon it because of their services, and it is to that that the case 
comes down. This is a matter of local law, and is not to be disposed 
of on any independent views entertained by the fédéral courts. Greg- 
ory v. Pike, 67 Fed. 837, 15 G. G. A. 33. Turning, then, to the Penn- 
sylvania décisions, no lien for counsel fées is there recognized; the 
right of counsel to be paid out of a fund in hand being one of dé- 
duction or défalcation only. It attaches in favor of counsel, in other 
words, to that which he bas in his actual possession. If he bas papers, 
he may retain them until paid for his services in the particular case 
to which they belong; or, if he has coUected money, he may deduct 
his fées before being compelled to turn it over. Dubois' Appeal, 38 
Pa. 231, 80. Am. Dec. 478; McKelvy's Appeal, 108 Pa. 618. Indeed, 
in Patten v. Wilson, 34 Pa. 299, upon which some reliance seems to 
be placed to support the claim for counsel fées, it is expressly de- 
clared that the attorney there had no lien on the fund attached by 
virtue of his prof essional relation ; the case being ruled in his favor 
solely on the ground that the agreement between himself and his client 
amounted to an équitable assignment, and that, being prior, it was 
therefore superior, to the attachment. In the présent instance, how- 
ever, the attachment is first, and so apparently entitled to priority; 
and while it may be that, if the fund were actually in the hands of 
counsel, who represent the plaintiff, they would not be required to part 
with it, without deducting their fées, yet, in order to avail themselves 
of this privilège, it would hâve to be in their positive control in this 
way, and if is not the same, that it has been paid, as it has, into court. 

But the question is set at rest beyond peradventure by the décision 
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in Patrick v. Smith, 2 Pa. Super. Ct. 113. The fund there in con- 
trovers}^ was part of an e.state which had been conveyed in trust for 
the benefit of the grantor for life, with remainder over to other par- 
ties — an arrangement which, while good as to the grantor herseif, was 
bad as to creditors ; and was claimed by counsel, by whose profession- 
al services it was recovered baclc from a party to whom it had been 
improperly paid by the trustée, pending Htigation over it, as well as 
by a creditor who had attached tlie money in such party's hands. The 
fund, having been paid into court, was awarded to the attaching cred- 
itor. "It is true," says Smith, J., "tliat in equity a chancellor bas pow- 
er to direct the payment of reasonable counsel fées out of moneys for 
distribution, when the fund is the product of the attorney's labors, and 
lie has agreed to look to it solely for bis compensation. McKelvy's 
Appeal, 108 Pa. 615. * * * But there is no warrant for the propo- 
sition that at law an attorney's claim for services for a sum not judi- 
cially ascertained nor assented to by other claimants is a Hen upon 
the fund attached as against such claimants. To hold that an at- 
torney's fées is a lien on the money in court, because it was recover- 
ed through his services, would be to ignore the doctrine of Dubois' 
Appeal, 38 Pa. 331 [80 Am. Dec. 478], the principles of which were 
distinctly recognized in McKelvy's Appeal, supra, although the cases 
differ materially in their facts. However désirable it may be to allow 
claims of counsel for services out of funds which those services secur- 
ed, it cannot be donc, in the absence of législation permitting it, to the 
préjudice of other creditors who hâve liens upon the money." Nor 
is this ruling weakened by anything which appears in Mann v. Wake- 
field, 11 Pa. Super. Ct. 18, when the facts of that case are considered. 
The fund there belonged to an insolvent estât e, and had been pro- 
duced as the direct resuit of litigation instituted to hâve it so es- 
tablished. And it was under thèse circumstances that counsel, by 
whose services this was brought about, were allowed compensation 
out of it, in préférence to certain attacliing creditors, who, while the 
litigation was in progress and before it had linally been disposed of, 
secured judgments and issued exécution attachments, summoning the 
party in whose hands the moneys Vv'ere as garnishee. "The évidence 
clearly shows," says Orlady, J., "that the fund was produced largely, 
if not entirely, through the professional services of the counsel nam- 
ed. The litigation was tedious and cdmplicated, and was resisted un- 
til the entering of a judgment by the Suprême Court. The amount 
claimed [by counsel] was found by the auditor and court to be fair 
and reasonable. His services were instrumental in creating a fund, 
which inured to the benefit of ail, and it was proper that his claim 
should be paid first." The distinction to be observed with regard to 
that case is manifest. The fund there was the immédiate outcome of 
litigation prosecuted for the benefit of ail parties interested, without 
which there would bave been no fund at ail for any of them. The con- 
ditions under which it was distributed were also such as to permit 
équitable considérations to hâve play. By contrast, however, in the 
présent case, as in Patrick v. Smith, supra, the parties stand strictly 
on their légal rights, beyond which the court is not at liberty to go. 
And, while the money for distribution at this time was no doubt 
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forced out of the garnishees, as the resuit of the verdict recovered 
hère, yet it cannot be said, in any real sensé, to hâve been produced 
or created thereby. The plaintiff's claim, which was thus made good, 
existed without regard to the action which was instituted upon it, 
however it may hâve been so brought to a head, ail that was done by 
counsel being to prosecute it to a successful conclusion. But this could 
just as well hâve been done in the attachment proceedings as hère ; 
and in either instance the counsel respectively engaged would hâve 
acted therein, not for the benefit of others concerned, although pos- 
sibly resulting in that, but solely in the interest and for the advantage 
of the client by whom lie was specially employed. This does not make 
out a case for compensation out of a fund produced by services ren- 
dered, and the money must therefore go to the attaching creditors; 
the claim of plaintiff's counsel being denied. 
Let a formai order to that effect be entered. 



In re BASH. 
(District Court, N. D. lowa, Cedar Rapids Division. October 7, 1907.) 

1. Bankeuptcy— Decree or State Ooubt— Review. 

An order of a state court in proceedings for tlie administration of a 
decedent's estate, confirming a sale of property including the liomestead, 
and declaring that so much of the proceeds as represented the value of the 
homestead was exempt to the heirs from the claims of creditors, being 
within the jurisdietlon of such court, could be reviewed and eorrected only 
by appeal to the Suprême Court of the state, and. was not reviewable in a 
court of bankruptcy. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 0. O. A. 9.] 

2. Same— Exemptions— Homestead. 

lowa Code, § 2985, provides that if there be no survivor, the homestead 
descends to the issue of either husband or wife according to the rules of 
descent unlcss otherwise directed by will, and is to be held by such issue 
exempt from any antécédent debts of their parents or their own except 
those of the owner thereof contracted prier to its acquisition. Ilelâf that 
where there was no surviving husband or wife, the bankrupt heir was en- 
titled to hâve bis portion of the proceeds of the homestead set ofC to him 
in the bankruptcy proceedings as exempt under such section of the state 
law uniess he had waived his right thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §| 
668-670.] 

3. Same— Waiver. 

Where a bankrupt heir made a claim to his share of the proceeds of a 
sale of the homestead in a state court in administration proceedings before 
the sale was approved by that court, and also claimed such exemption in 
his bankruptcy pétition, and petitioned the référée to set it aside to him 
as exempt as soon as it came into the custody of the bankruptcy court, 
his right thereto was not waived. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 609.] 

4. Homestead— Exemption— Plattin G— Sale. 

lowa Code, § 2079, providing for the setting ofC or platting of a home- 
stead, is directory only, so that the sale of a 55-acre tract, 40 of which were 
a homestead, without platting the homestead, did not render the sale of 
the homestead void. 
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5. Same— Mortoage—Sale op Hojiestead. 

Where a homestead and other property was mortgaged, and tlie other 
property was insufflcient to pay the mortgage debt, the homestead was 
subject to sale for payment of the deflciency as authorized by lowa Code, 
§ 2976. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 25, Homestead, § 16T.] 

6. Bankruptcy— Sale of Keal Estate—BIode— Décision or State Court. 

AVhere property, Including a homestead in which a bankrupt was in- 
terestcd as an heir, was required to be sold in administration procoedings 
for the payment of a mortgage, it was for the state court to détermine 
whether or not the property should be sold as an entirety or in pareels. 

7. Homestead— Partition— Sale. 

AVhere property including a homestead was mortgaged, and it was nec- 
essary to resort to the homestead to pay a deflciency, and the homestead 
descended to some lï> or 16 persons as heirs at law, it could not be ad- 
^■antageously partitioned, and was properly sold as a whole. 

On Pétition of the Bankrupt for Review of Order of Référée De- 
nying his Claim to Exemptions. 

A. E. Maine, for bankrupt. 

A. E. Swisher and Dutcher & Davis, for creditors. 

REED, District Judge. From the évidence it appears that Mrs. 
Magdalena Eash, late of Johnson county, this state, died intestate in 
that county March 1, 1905, leaving the bankrupt Moses I. Eash and 
some 15 other persons surviving her as her heirs at law, but nO' sur- 
viving husband. At the time of her death Mrs. Eash was the owner 
of 55 acres of land in said Johnson county, 40 acres of which was her 
homestead, ail of which was covered by a mortgage made by her 
during her lifetime. An administrator of her estate was duly ap- 
pointed, who petitioned the district court of Johnson county in probate, 
for an order authorizing him to sell said real estate to pay the mort- 
gage indebtedness thereon, and other debts of the deceased. Notice of 
this pétition was served upon the bankrupt and other heirs of Mrs. 
Eash, and a sale was ordered as prayed. The administrator negotiated 
a sale of the property as a whole, and reported the same to said dis- 
trict court. The bankrupt and other heirs of Mrs. Eash, on said re- 
port being made, appeared in court and objected to the sale of the 
homestead upon varions grounds, and claimed that, if the sale should 
be approved, the proceeds arising from the sale of the homestead above 
the amount of the mortgage indebtedness be set apart to them as ex- 
empt from the debts of Mrs. Eash and their own as provided by sec- 
tion 2985 of the Code of lowa 1897, which section is as follows: 

"Sec. 2985. Upon the death of cither husband or wife, the survivor may con- 
tinue to possess and occupy tho whole homestead until it is otherwise dis- 
posed of according to law, but the setting ofC of the distributive share of the 
husband or wife, in the real estate of the deceased shall be such a disposai 
of the homestead as is herein coutemplated. The survivor may elect to retain 
the homestead for life, in lieu of such share in the real estate of the deceased ; 
but if there be no survivor, the homestead descends to the issue of either hus- 
band or wife according to the rules of descent, unless otherwise directed by 
will, and is to be held by such issue exempt from any antécédent debts of thoir 
parents or their own except those of the owuer thereof contracted prior to its 
acquisition." 
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The heirs did not object to the validity of the mortgage upon the 
homestead, and consented that the sale might be approved if the pro- 
ceeds arising from the homestead above the amount necessary to pay 
the mortgage debt after applying the proceeds arising from the sale 
of the 15 acres was set apart as exempt to them under said sec- 
tion. On Jury 11, 1905, the court approved the sale of the property, 
and sustained the claim of the heirs, including the bankrupt, to the 
proceeds of the sale of the homestead above the amount necessary to 
pay the mortgage indebtedness, and directed the administrator to 
pay the surplus to them. as exempt under said section. This order 
or decree has never been set aside or modified, but was confirmed by 
an order of that court April 14, 1906, made upon the application of 
certain of the creditors of Mrs. Eash to set aside or modify the same 
as to such exemptions. July 13, 1905, the bankrupt filed his voluntary 
pétition in bankruptcy, upon which he was adjudged bankrupt July 
17th foUowing, and a trustée of his estate was duly appointed. In his 
pétition the bankrupt claimed his share of such proceeds arising from 
the sale of the homestead of Mrs. Eash above the amount of the mort- 
gage, as exempt to him under the lowa statute. In July, 1906, such 
share of the bankrupt in the proceeds still remaining in the custody of 
the district court of Johnson county, that court, upon application of the 
trustée, directed that such share be turned over to the trustée, which 
was accordingly done. The bankrupt thereupon petitioned the référée 
for an order setting apart such fund to him as exempt under said sec- 
tion of the lowa Code. The référée denied this pétition, and held that 
the fund was subject to the debts of the bankrupt, and it is this order 
that the bankrupt seeks to hâve reviewed. 

The order or decree of the district court of Johnson county was 
made in a proceeding in that court in which the administrator of Mrs. 
Eash as the représentative of her creditors was a party, and it had 
jurisdiction, to make such order. If the order is erroneous it can 
only be corrected by an appeal to the Suprême Court of the state ; the 
court of bankruptcy should not undertake to review it. If, however, the 
State court had not adjudged this fund to be exempt to the bankrupt 
prior to the bankfuptcy proceedings, it would still be the duty of the 
court of bankruptcy to détermine and set apart to the bankrupt prop- 
erty which is exempt to him under the state law. This fund is clearly 
exempt to the bankrupt under said section 3985 of the lowa Code, and 
he is entitled to hâve the same set apart to him as such unless he has 
waived his right thereto. Baker v. Jamison, 73 lowa, 698, 36 N. W. 
647 ; Johnson v. Gaylord, 41 lowa, 362. He made claim to the fund 
in the state court before the sale of the homestead was approved by 
that court ; he also claimed it in his pétition in bankruptcy ; and peti- 
tioned the référée to set it apart to him as exempt as soon as it came 
inlo the custody of the court of bankruptcy. It cannot under such cir- 
cumstances be rightly held that he has waived his right to the exemp- 
tion. 

It was suggested in argument that the sale of the homestead was 
illégal because it had not been set ofï or platted as required by section 
2979 of the lowa Code; and that the proceeds arising from the sale 
thereof are not exempt; that the homestead itself only is exempt un- 
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der section 2985. But section 2979 is directory only, and the sale of 
the 15 acres without platting the honiestead does not render tlie sale 
of the latter void. Newman v. Franklin, 69 lowa, 244, 28 N. W. 579. 
And sec Smith v. De Kock, 81 lovva, 535, 46 N. W. 1056. It appears 
that the property other than the homestead was insufficient to pay the 
mortgage debt. It was therefore necessary to resort to the homestead 
to pay the deficiency. Code, § 2976. It was for the state court to dé- 
termine whether or not the property should be sold as an entirety or 
in parcels. Kite v. Kite, 79 lowa, 491, 44 N. W. 716. The homestead 
of Mrs. Eash descended to some 15 or 16 persons as her heirs at law. 
It is readily apparent that it might not be advantageously partitioned 
among those heirs; or that to sell it in parcels less than the whole 
might materially lessen the amount that it would bring. Thèse were ail 
matters to be considered in determining how the property should be 
sold, or whether or not the sale should be approved. The state court 
approved of the sale as a whole, and the détermination of that matter 
should not now be inquired into by the court of bankruptcy. As it 
was necessary to resort to the homestead to pay the mortgage debt, the 
surplus arising from such sale after paying the mortgage would go 
to the heirs in lieu of the homestead and be exempt to them the same 
as the homestead itself. See Estate of Coulson, 95 lowa, 696, 64 N. 
W. 755; Kite v. Kite, 79 lowa, 491, 44 N. W. 716. 

The conclusion, therefore, is that the référée should hâve granted 
the pétition of the bankrupt and set apart this fund to him as exempt 
under said section 2985, and the matter is referred back to him to so do. 

It is ordered accordingly. 



UNITED STATES v. ROBBIXS et al. 

(District Court, D. L'tah. Soptember 2, 1907.) 

No. 1,044. 

Public T-ands— Coal LAîMns.— Acquisition— Cosspiraoy. 

WliPre (letondant coiispired to ol)t!iin large tracts of coal land by pro- 
euriiig others to enter the land in separate parcels as cash parcliasers and 
pay for it witli money furnislied by défendants, and to bold the land in 
secret trust for tliem, whereby défendants expected to obtain title to land 
>vliich tliey could not bave obtained in their own nanies. tlio transaction 
was illeçal, and the title acquired by the entrymeu was subject to vacation 
in equity. 
CoNSPiRACY— Statu TES— Construction. 

Rev. St. 5440 [U. S. Comp. St. 1001, p. .3070]. prohibiting conspiracy to 
defraud tlie United States, luust be strictly construed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 60; 
vol. 44, Statutes, §§ 322, 323.] 

Same— ScorE of Cosspiracy— Fraud. 

Défendants entered into a conspiracy to dofraud the United States of 
title to and the ijossession of large tracts of coal land by procuring others 
to enter the land in separate parcels as cash purehasers; défendants fur- 
lïisliing tlie money, and the entrymeu holding tlie land in secret trust for 
défendants, lleld that, the gist of the conspiracy bcing the intent to give 
such entries a false appearance for the purpoxe of misleading the United 
States, It consituted a conspiracj' to defraud the United States, prohibited 
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by Rev. St. § 5440 [U. S. Comp. St. 1001, p. 3G761, though défendants did 
not stand in such a position to tbe govemment as to require a disclosure 
of the true faets. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 60.] 

On Demurrer to Indictment. 

H. E. Boolh and F. A. Maynard, for the United States. 
John M. Zane and John M. Waldron, for the défendants. 

MARSHAI^L, District Judge. This indictment is drawn under sec- 
tion 5440 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 3676]. It is challenged by a demurrer. In substance it 
charges that the four défendants conspired together to defraud the 
United States of the title to and the use and possession of large tracts 
of coal land, situated in Utah and aggregating more than 4,000 
acres, by procuring other parties to enter the land in separate parcels 
as cash purchasers, but with money furnished by the défendants and 
in secret trust for them, with intent to defraud the United States, and 
thereby obtain title to coal lands which they could not directly obtain 
in their own names. The varions entries of the land by the parties 
induced to act for the conspirators are charged as acts to efïect the 
object of the conspiracy. 

In support of the demurrer it is contended that the scheme above 
outlined is not fraudulent within the meaning of the statute. It is 
admitted that under the décision in the case of United States v. Trin- 
idad Coal & Coke Company, 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 
640, the transaction contemplated was illégal, the title acquired by 
the entrymen and those holding under them with notice voidable, and 
that a court of equity would treat the title as f raudulently acquired ; 
but it is argued that this fraud is purely constructive, a mère fiction of 
a court of chancery for the purpose of afïording a remedy, and as 
such not within section 5440, and that this section, being pénal, must 
be strictly construed, and, so interpreted, only common-law, as dis- 
tinguished from constructive, frauds fall within its provisions. The po- 
sition as to a strict construction of section 5440 is well taken; but 
the défendants argue that the provisions of the statute regulating the 
acquisition of the title to coal lands from the government, and purely 
bénéficiai in their nature, are subject to the same strict construction 
when incidentally relevant in a criminal case, and that, if so construed, 
the interprétation placed upon thèse statutes in the Trinidad Case, 
justified in a suit in equity, is inadmissible in a criminal proceeding. 
I find no authority for this contention ; but it is unnecessary to dis- 
cuss it hère, as in the case cited the Suprême Court construed the vari- 
ons statutory provisions as plainly and obviously prohibiting the scheme 
hère in question, and even in a criminal proceeding the statute cannot 
be so strictly construed as to exclude its plain and obvions meaning. 

But was it a scheme to defraud under section 5440 ? It is said that 
no false représentation was made; that the varions applicants for 
the land simply did not voluntarily disclose the true facts, but that there 
was no active fraud, actionable at common law. It is true that, in 
order to fall within the prohibition of section 5440, the conspiracy 
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must contemplate active déception, and that the défendants did not 
stand in any such position to the government as to require a dis- 
closure of ail material facts, provided nothing was donc to mislead. 
But the défendants are not advantaged by this admission. The gist of 
the conspiracy was to give the entry a false appearance for the pur- 
pose of misleading. The real purchasers were the conspirators, and 
pretended purchasers were put forward to conceal the real transaction 
and to induce a conveyance which would not otherwise be made. Si- 
lence, in view of the mjsleading appearances, would hâve an active 
property, and be in efïect an affirmative représentation that the ap- 
parent facts were the real facts. In Stewart v. Wyoming Ranche Co., 
128 U. S. 383, 388, 9 Sup. Ct. 101, 103, 32 L. Ed. 439, it is said with 
respect to actionable fraud: 

"The gist of the action is fraudulently producing a false impression upon the 
mind of the other party ; and, if this resuit is accomplished, it is uniuiportant 
whether the means ot accomplishing it are words or acts of the défendant, or 
bis concealment or suppression of material facts not equally within the knowl- 
edge or reach of the plaintiff. The case of Laidlaw v. Organ, 2 Wheat 178, 
4 II. Ed. 214, is much in point. In an action by the buyer of tobacco against 
the sellers to recover possession of it, there was évidence that before the sale 
the buyer, upon being aslced by Girault, one of the sellers, wliether there was 
any news which was calculated to enhanee its price or value, was silent, al- 
though he had received ne\vs, which the seller had not, of the treaty of Ghent. 
The court below, 'there heing no évidence that the plaintiff had asserted or 
suggested anything to the said Girault calculated to impose upon him with 
respect to the said news, and to induce him to think or believe that It did not 
exist,' directed a verdict for the plaintiff. Upon a bill of exceptions to that 
direction, this court, in an opinion delivered by Chlef Justice Marshall, held 
that while it could not be laid down, as a matter of law, that the intelligence 
of extrinsic circumstanees which might influence the price of the commodity, 
and which was exclusively within the knowledge of the vendee, ought to bave 
been communieated by him to the vendor, yet at the same time each party must 
take care not to say or do anything tending to impose upon the other, and that 
the absolute instruction of the judge was erroneous, and the question whether 
any Imposition was practiced by the vendee upon the vendor ought to bave 
been submitted to the jury." 

In Chicago & A. R. Co. v. Shea, 66 111. 471, a shipper delivered to 
a carrier for transportation a bundle having the appearance of bedding 
only, while in fact it contained within the bedding costly clothing. 
This was not disclosed to the carrier, and the bundle was sent at a low 
rate. The goods having been lost, it was held that the shipper's fail- 
ure to disclose the facts, in view of the appearance of the bundle, was 
fraudulent, and precluded any recovery for any of the articles except 
the bedding. 

In Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82, in 
order to induce the purchase of shares of stock, Tyler, président of 
the corporation, on April 10, 1884, wrote respondent, saying: 

"The last dividend that was deelared was a 7 per cent, semiannual. The 
fiscal year ends on the Ist of June." 

This statement was literally true; but it was saïd by the court, on 
page 98 of 143 U. S., page 346 of 12 Sup. Ct. (36 L. Ed. 82) : 

"This was calculated naturally to produce the impression upon the plaintiff's 
mind that the last dividend was deelared on the Ist day of June, 1883 ; V'.-hoi'eas, 
the last dividend was June 1, 1882. It must be inferred that, if the plaintiff 
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had been Infonned that no dlvldend had been declared slnoe .Tune 1, 1SR2. lia 
Would not hâve subscribed for the stock. Tbis suppression of material faots, 
which Tyler was bound, In good faltb, to disclose, was équivalent to a false 
représentation." 

Tyler occupied no position of trust with respect to the purchaser 
of the shares of stock. The duty to disclose resulted only from having 
said something which, without additional disclosure, had a tendency to 
mislead. While this suit was in equity, the recovery afjainst Tyler 
can only be upheld to its fuU extent on common-law principles. The 
fraud charged in the indictment and admitted by the demurrer falls 
within that prohibited by section 5440. 

The indictment is also specially demurred to for the want of cer- 
tainty, and in so many particulars that a separate statement of them 
would unduly prolong this opinion. I think that the indictment is suf- 
ficiently certain ; and the demurrer will be overruled, and the défend- 
ants required to plead to the indictment 
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ALBXANDER V. LANE et al.* (Circuit Court of Appeals, Fifth Circuit 
October 28, 1907.) No. 1,664. Appeal from the Circuit Court of the United 
States for the Southern District of Georgia. William Garrard aud P. W. 
Meldrim, for appellant. Robert M. Hitch, Remer L. Denmark, and Henry O. 
Cunningham, for appellees. Before FARDEE and SHBLBY, Circuit Judges, 
and BURNS, District Judge. 

PER CURIAM. The decree of the Circuit Court (151 Fed. 276) Is afflrmed, 
on the authorlty of Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 024, and Man- 
hattan Life Insurance Co. v. Hennessy, 99 Fed. 70, 39 C. C. A. 625. 



CUSHMAN & DBNISON SIFG. CO. v. DENNY. (Circuit Court of Appeals, 
Second Circuit. November 7, 1907.) No. 14. October Term, 1907. Appeal 
from the Circuit Court of the United States for the Southern District of New 
York. B. C. Davidson, for appellant Almon Hall, for appellee. Before LA- 
OOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. We flnd no Invention Ih the sllght change of shape from 
that shown in Clough's device, and are not satlsfied that the devlce of the 
patent possesses the functional advantage claimed for It viz., more uniform 
contact with the paper held In the clip. Decree (147 Fed. 734) afflrmed, wlth 
costs. 



DE LONG HOOK & ETE CO. v. FRANCIS HOOK & EYE & FASTENBR 
CO. (Circuit Court of Appeals, Second Circuit October 21, 1907.) No. 33. 
Appeal from the Circuit Court of the United States for the Western District 
of New York. W. a Strawbrldge, for the motion. Before LACOMBB, 
WARD, and NOYES, Circuit Judges. 

PER CURIAM. The record should be completed before this court takes it 
up for considération, either on the merlts or as to tltle ; and the cause should 

•Rehearing denied December 24, 1907. 
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therefore be remanded, so that proper proeeedings in the Circuit Court may 
revive It in the name of tlie new corporation. Sce 150 l'ed. 597. 



DOWLING V. CLEMENT. (Circuit Court of Appeals, Second Circuit. .Tan- 
uary 17, 1!X)8.) No. 134. In Error to tlie Circuit Court of tlie United States 
for tlie Soutliern District of New Yoriî. P.owers & Sands (L,. G. Ileed, of coun- 
sel), for plaintiiï in error. Townsend, Avery & Button, for défendant in error. 
Before LACOMBE, COXE, and WAKD, Circuit Judges. 

PER OURIAM. Writ of error dismissed in open court. See 147 Fed. 029. 



EDWARD THOMPSON CO v. AMERICAN LAW BOOK CO. (Circuit Court 
of Appeals, Second Circuit. January 17, 1908.) No. 133. Appeal from tlie 
Circuit Court of tlie United States for the Southern District of New Yorlî;. 
Walter Large (F. P. Pritcliard, of counsel), for appellant. Rlmund Wetmore 
(William B. Haie, of counsel), for appellee. Before COXE, WAIiD, and 
NOYES, Circuit Judges. 

PER CURIAM. Decree (130 Fed. 639) affirmed In open court 



GOLDENBERG BROS. & CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Second Circuit. .Tanuary 11, 1908.) No. 118 (4,194). Appeal from the 
Circuit Court of the United States for the Southern District of New Yorlv. For 
décision below, see 152 Fed. 658, afïirming a décision of the Board of United 
States General Appraisers (G. A. 6,290 ; T. D. 27,113), which had afflrined the 
assessment of duty by the collector of customs at the port of New York. 
James W. Purdy, Jr., and Walter Evans Ilampton (AUan C. Rowe. of counsel), 
for importers. D. Frank Lloyd, Asst. U. S. Atty. (Henry L. Stimson, U. S. 
Atty., on the brief), for the United States. Before LACOMBE, WARD, and 
NOYES, Circuit Judges. 

PER CURIAM. Décision of Circuit Court afllrmed, on opinion of Board of 
General Appraisers. 



GREENE et al. v. UNITED STATES. (Circuit Court of Appeals, Fifth Cir- 
cuit. October 28, 1007.) In Error to the District Court of the United States 
for the Southern District of Georgia. Before PARDBE, xMcCORMICK, and 
SHELBY, Circuit Judges. 

PER CURIAM. Xo one of the judges who concurred in the décision of this 
case desiring a rehearing, the application therefor is denied. See 154 Fed. 
401. 



HERMANN BOKER & CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Second Circuit. Novcmber 8, 1007.) No. 42 (4,238). Appeal from the 
Circuit Court of the United States for the Southern District of New York. 
For décision below, see 1.52 Fed. 589, afflrmiug a décision of the Board of 
United States General Appraisers (G. A. 0,335 ; T. D. 27,277). Kammorlohr 
& Duffy (John G. Duffy, of coimsel), for appellants. D. Frank Llovd, Asst. 
U. S. Atty. Before LACOMBE, COXE, and NOYES, Circuit Judges' 

PER CURIAM. Décision of Circuit Court affirmed. 



NATIONAL METAL WEATHER STRIP CO. v. BREDIN et al. (Circuit 
Court of Appeals, Third Circuit. Novemher 15, 1907.) No. 11, October Terni, 
1907. For opinion below, see 147 Fed. 741. C. M. Ciarke, for appellant. L. 
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S. Bacon, for appellees. Before DALLAS, GKAY, and BUFFINGTON, Cîi> 
cuit Judges. 

DALLAS, Circuit Judge, This is an appeal from a decree in a patent case, 
sustaining tlie patent suit on and flnding infringement by tlie défendant be- 
low, tJae appellant liere. When tlie suit was bvought, there was pending in 
the United States Circuit Court for the District of ilaryland a slmilar suit 
by the same plaintiffs against an agent of tlie défendant, lu whicli the patent 
and the claims involved, as also the alleged infringing devico, were the same 
as in this one. The défendant below had intervened and made défense to 
that suit, and an Iniunction and accountlng had been awarded therein prlor 
to the flling of the bill in the court below. The final decree in the carller 
suit was made after the later one had been commenced ; but that decree was 
brought in by supplemental bill, and it was to it, and not to the précèdent In- 
terlocntory decree, that the learned judge below accorded conclusive elïect. 
That he was right In this the opinion which he filed amply shows ; and upon 
that opinion (147 Fed. 741) the decree of the Circuit Court is affirmed, with 
costs. 



OZANNE V. ILLINOIS CENT. R. CO. (Circuit Court of Appeals, Slxtb Cir- 
cuit, December 24, 1907.) No. 1,721. In Error to the Circuit Court of the 
United States for the Western District of Kentucky. For opinion below, see 
151.' Fed. 900. Wm. G. Deering, for plaintifE In error. Before LURTON and 
RICHARDS, Circuit Judges, and KNAPPEN, District Judge. 

PER CURIAM. The plaintlff, Briget Ozanne, was standing In the ladies' 
dressing compartment of a Pullman car, engaged In maklng her tollet, when a 
sudden swerve or jerk of the car caused her to lose her footing, and, falling, 
she broke her hip. She was a woman of about 65 years old and club-footed. 
The court below dlrected a verdict for the railroad company. We afflrm the 
judgment, on the ground that no négligence was shown either In the way the 
car was built or the manner In whlch it was operated. Négligence camiot be 
presumed from the injury. It must be shown by the proof, and there was 
none produced. 



P. SANPORD ROSS, INC., v. CENT. R. CO. OF NEW JERSEY. (Circuit 
Court of Appeals, Second Circuit. November 7, 1907.) No. 38. Appeal from 
the District Court of the United States for the Southern District of New York. 
B. R. C. Low, for appellant. B. G. Benedlct, for appellee. Before LACOMBE, 
COXE, and NOYES, Circuit Judges. 

PER CURIAM. Decree of District Court (146 Fed. 608) afflrmed, with costs. 



RUETER & 00. V. WORCESTER BREWING CORP. (Circuit Court of Ap- 
peals, First Circuit. April 5, 1907.) No. 723. George W. Anderson (Conrad 
J. Eueter, on the brief), for appellant. Louis W. Southgate, for appellee. Be- 
fore COLT and PUTNAM, Circuit Judges, and ALDRICH, District Judge. 

PER CURIAM. Appeal dlsmissed, without préjudice and without costs. 
See 157 Fed. 217. 



SAHADI BROS. v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. November 7, 1908.) No. .36 (4,218). Appeal from the Circuit Court 
of the United States for the Southern District of New York. For décision 
below, see 152 Fed. 486, afflrming a décision of the Board of United States 
General Appraisers (G. A. 0,307; T. D. 27,180). Comstock & Washburn (Al- 
bert H. Washburn, of counsel), for appellants. D. Frank Lloyd, Asst. U. S. 
Atty. (Henry L. Stimson, U. S. Atty.. on the brief), for the United States. Be- 
fore IjâOOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Décision of Circuit Court afflrmed. 
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gOHMOLL V. TJNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit. December 4, 1!J07.) No. 79 (4,187). Appeal from the Circuit Court of 
tlie United States for tlie Soutliem District of New Yorli. For décision below, 
see 154 Fed. 734, in wlûcli tlie Circuit Court reversed a décision of tlie Board 
of United States General Appraisers (G. A. 0,208; T. D. 27,021), wliieh liad 
reversed the assessment of duty by tlie collecter of customs at the port of 
New York. Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for the 
importers. D. Frank Lloyd, Asst. U. S. Atty. (Henry Jj. Stimson, U. S. Atty., 
on the brief), for the United States. Before LACOMBE, WARD, and NOïES, 
Circuit Judges. 

PEK CURIAM. Décision afflrmed. 



SCHEOTTER v. UNITED STATES. (Circuit Court of Appeals, Third Cir- 
cuit. December 18, 1908.) In Errer to the District Court of the United 
States for the District of New Jersey. Everett P. Wheeler, for plaintiff in 
error. John B. Vreeland, for the United States. Before DALLAS and BUF- 
FINGTON, Circuit Judges, and LANNING, District Judge. 

BUFPINGTON, Circuit Judge. The filing of an opinion directing a rever- 
sai of this case was postponed to await tlie action of the Suprême Court in 
Taylor v. United States (No. 238) 207 U. S. 120, 28 Sup. Ct. S3, 52 L. 

Ed. . That case having been decided, and the grounds for a reversai of 

the présent case being there fully set forth, we refrain from any discussion. 
The judgment of the court below is, on the autliority of that case, reversed, 
and the case remanded to the court below, with directions to discharge the 
défendant. 



SOUTHERN PACIFIC CO. v. IMELVIN.* (Circuit Court of Appeals, FIfth 
Circuit. February 11, 1908.) No. 1,711. In Error to the Circuit Court of the 
United States for the Western District of Texas. T. J. Beall and Wyndham 
Kemp, for plaintiff in error. Seymonr Thurmond, for défendant in error. 
Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The plea of privilège, based on facts to be proved, was 
voluntarily submitted to the judge a quo without the intervention of a jury. 
As there was no agreed statement of facts, nor any spécial flnding of facts, 
we must accept the judge's flndings on the said plea as conclusive. Lehnen 
V. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 L. Ed. 373. On the plea of lis pen- 
dens, and on the évidence submitted, we concur in the ruling of the tria! judge. 
In the trial of the main case we flnd no réversible error. The judgment of 
the Circuit Court Is afiBrmed. 



THISSELL V. UNITED STATES BOBBIN & SHUTTLE 00. (Circuit Court 
of Appeals, First Circuit. November 14, 1907.) No. C90. In Error to the Cir- 
cuit Court of the United States for the District of Massachusetts. Warren 
Ozro Kyle, for plaintiff in error. Cyrus M. Van Slyck (William M. Richard- 
son, on the brief), for défendant in error. Before COLT, Circuit Judge, and 
ALDRICH and BROWN, District Judges. 

PER CURIAM. We are of the opinion that the plaintiff's évidence was 
insufflcieut to show the making of a contract to employ the plaintiff for flve 
years at $60 per week ; and, as a verdict to such an efifect must hâve been set 
aside, it was not error in the Circuit Court to direct a verdict for the défend- 
ant. We hâve already decided that, by appropriating the eheck sent to him 
for full settlement to September 7, 1901, the plaintiff aecepted the terms upon 
which payaient was offered. 137 Fed. 1, 69 C. C. A. 651. The only offer of 
the défendant opeu after that time was employment at the rate of $1,800 per 
year. We flnd no évidence of the defendant's assent, express or implied, that 
the rate of the plaintiff's wages should remain an open question after the 
vote of the directors. The défendant consistently stood by this vote. Under 
thèse circumstances, the plaintiff's performance of services gave him the 

♦Behearing denied March 24, 1908. 
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right to recover the wages offered ; but, in order to recover more, tlt»» burden 
was upon hlm to show that the défendant corporation in some way assented 
to leave the question of wages open after September 7, 1901. This iie failed 
to do. The plaintiff's protests to the superintendent and treasurer, and his 
endeavors to bring tlie matter before the board of directors, were of no légal 
effect. He could not, as a matter of law, recover on quantum meruit nierely 
by a continuons claim for compensation at a higher rate than that offered 
by the vote of the board of directors. He was uot requested by the corpora- 
tion to vfork on any other terms. If he chose to perforni. the services, by 
this performance he became entitled to the wages offered; but his protests 
were mère complaints, having no légal signiflcance. As the plaintiff failed to 
prove an express contract for flve years at $60 per week, as by appropriating 
the check he aceopted imynient in full up to September 7, 1901, and as the 
only contractual right of the plaintif! after that date arose from the corpora- 
tion's ofCer of a certain price for his services and the performance of those 
services by the plaintiff, the Circuit Court was cloarly right in direeting a 
verdict for the défendant. The judgment of the Circuit Court is afflrmed, and 
the défendant in error recovers its costs of appeal. 



WAT V. HYGIENIC FLEECED TTNDEKWISAR CO. (Circuit Court of Ap- 
peals, Third Circuit. November 26, 1907.) No. 19, October Term, 1907. For 
opinion below, see 150 Fed. 374. Joseph C. Fraley and Henry N. Paul, for ap- 
pellant. H. F. Fenton. for appellees. Before DALLAS and GRAY, Circuit 
Judges, and CROSS, District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree dismlssing the 
bill in a suit which was brpught upon the second claim of patent No. 593,954, 
issued to John Howard Way, for a chest and neclc protector. Way v. Hy- 
gienie Fleeced TJnderwear Company (C. C.) 150 Fed. 374. The flrst and third 
claims of this patent were held to be invalid in the case of Way v. McOlarin 
(C. C.) 91 Fed. 663, and (on appeal) 96 Fed. 410, 37 C. C. A. 516. It is true 
that In that case the claim now in question was not involved ; but we think 
that the opinions which were delivered for this court, and by the Circuit 
Court, are as applicable to claim 2 as to the claims which were then actually 
passed upon. The différence relied on to distinguish that claim from the oth- 
ers is that it alone directs that the collar and depending flap of the protector 
shall be formed of a single pièce, and we hâve not been convinced that in pro- 
viding for this détail the Inventive faculty was exercised. In the spécifica- 
tion it was said that "the garment js * ♦ * preferably formed with Its 
parts intégral, the entire garment being formed from a single pièce of knit 
goods," and, no doubt, it is désirable that it sliould be so formed,; but we cau- 
not believe that any one skiiled in the art would not hâve recognized this ad- 
vantage for himself, or would bave needed any instruction for its attainment. 
The substance of the matter, as we view it, is that a soam to connect the col- 
lât and the flap is objectionable, but that its omission is well'within the realm 
of mère mechanical dexterity. The decree is aflirmed. 



THE WILKESBARRE. (Circuit Court of Appeals, Second Circuit. Jan- 
uary 7, 1908.) No. 113. Appeal from the District Court of the United States 
for the Southern District of New York. Carpenter, Park & Symmers, for ap- 
pellant. Wing, Putman & Burlingham, for appellee. Before LACOMBE, 
COXE, and NOYES, Circuit Judges. 

PER CUEIAM. Decree (151 Fed. 501) afflrmed, with interest and costs. 



BOWEER V. HAIGHT & FREESE CO. (Circuit Court, S. D. New York. 
October 28, 1907.) See 347 Fed. 923. Wm. P. Maloney, for complainaut. 
Franklin Bien, for défendant 
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LACOJCBE, Circuit Judge. When tlii.s action was br^un, it apiKmred that 
upon suit of aiiotbe]- créditer, similarly situated, a tenii)orary reeeiver had 
been appoiuted by the Uuited States Circuit Court In tlie District of Massa- 
chusetts. A like appointment was niade bere, and no appeal to review that 
ordor appears to hâve been prosecuted ; sucli teniporary receivers taiiiug pos- 
session of such property of the défendant as eould be found in tliis juris- 
diction. The cause came on hère for argument at final hearing ou pleadiugs 
and proofs very early in the présent year. There bas been such long delay 
in decldlng it, because at the hearing it appeared that the court iu Massa- 
chusetts had made a decree holding the défendant to be hisolvent and ap- 
polnting a permanent reeeiver to marshal and distribute its property and ef- 
fects, and turther appeared that an appeal had been takeu by défendants 
from that decree. It seenied wise to await the détermination of that appeal. 
The resuit hae been an atflrmance of the Massachusetts decree. The parties 
plaintiff in the two suits are not identical ; but each suit was brought in bo- 
half, not only of the named plaintiff, but also of ail other creditors similarly 
situated. Tlîe decree in the Massachusetts circuit being now affirmed, tins 
court vvill enter a slmilar one, adjudging that the défendant is insolvent and 
that the présent receivers be made permanent. The decree will provide that 
ail claims of résidents of this state, which hâve not been already passed iipon 
in Massachusetts, be passed upon hère, and, after approval or rejection, be 
transmitted to the reeeiver of the court iu Massachusetts. The spécial mas- 
ter, in passlng upon auy disputed claims, wlll conform bis ruiings to those 
already made in like cases by the spécial master in Massachusetts. After 
deduoting the expenses of this receivershii), which is practicall,y ancillary, the 
residue of the assets will be transmitted to Llassachusetts for distribution 
there. 



End of Cases in Vol. 157. 



